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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI
KONSTITUSIYA MOHKOMOSI PLENUMUNUN
QO RARI

Azarbaycan Respublikasi Cinayat Macallasinin 72-ci maddasinin
“Qeyd” hissasinin 1-ci bandinin “cinayat masuliyyatindon yalmz bir
dafs azad edilmd” ilo bagh miiddaasinin sorh edilmasina dair

28 dekabr 2022-ci il Bakia sohori

Azorbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu Forhad
Abdullayev (sodr), Sona Salmanova, Humay Ofondiyeva, Rovson
Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa
Nacofov (maruzagi-hakim) vo Kamran Sofiyevdon ibarat torkibdo,

mohkomo katibi Foraid Oliyevin istiraki ilo,

Azorbaycan Respublikast Konstitusiyasinin 130-cu  maddosinin
VI hissosing, “Konstitusiya Mohkomasi haqqinda” Azorbaycan Respub-
likas1 Qanununun 27.2 vo 33-cli maddolorine vo Azarbaycan Respublikasi
Konstitusiya Mohkomasinin Daxili Nizamnamasinin 39-cu maddasino
miivafiq olaraq, xiisusi konstitusiya icraatinin yazili prosedur qaydasinda
kecirilon mohkoms iclasinda Baki Apellyasiya Mohkomasinin miiracioti
osasinda Azorbaycan Respublikasi Cinayot Macoallasinin 72-ci maddosinin
“Qeyd” hissasinin 1-ci bandinin “cinayst mosuliyyatindon yalniz bir dofs
azad edilma” ilo bagl miiddoasinin sorh edilmosing dair konstitusiya isino
baxdi.

Is iizro hakim I.Nocofovun moruzosini, maraqli subyektlorin
nliimayandalari Baki Apellyasiya Mohkomasinin hakimi C.Hiiseynin va
Azarbaycan Respublikas1 Milli Maclisi Aparatinin Dovlat quruculugu, inz-
ibati vo harbi qanunvericilik $obasinin miidiri H.M.Seyidin, miitoxassislor
Azorbaycan Respublikasi Ali Mohkomaosinin Cinayat Kollegiyasinin sadri
H.Nasibovun, Azorbaycan Respublikas1 Vokillor Kollegiyasinin iizvlori
M.Mustafayev vo V.Babayevin miilahizolorini, ekspert Baki Dovlot
Universitetinin Hiiquq fakiiltosinin Cinayat hiiququ vo kriminologiya
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kafedrasinin dosenti, hiiquq tizra falsofs doktoru S.Rzayevanin royini va is
materiallarin1 arasdirib miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu

MUOYYON ETDI:

Baki Apellyasiya Mohkamaosi Azarbaycan Respublikasinin Konstitusiya
Mohkomasino (bundan sonra — Konstitusiya Mohkomasi) miiraciot edorok
Azarbaycan Respublikasit Cinayat Macallasinin (bundan sonra — Cinayat
Macoallosi) 72-ci maddosinin “Qeyd” hissosinin 1-ci bondinin sorh olun-
masini xahis etmisdir.

Miiraciotdon goriiniir ki, .©hmodovaya Cinayat Macoallosinin 178.2.2
vo 178.2.4-cli maddolari ila itttham irali stirtilmiis, Bak1 sohori Norimanov
Rayon Mohkomasinin 29 aprel 2022-ci il tarixli qorarina 9sason barasinda
cinayat toqibino Cinayst Macallosinin 73-1.2-ci maddosino asason xitam
verilmis vo 0, cinayat masuliyyatindon azad edilmisdir.

Bak1 gohori Norimanov Rayon Mohkomasinin gorarindan Azorbaycan
Respublikas1 Bas Prokurorunun miiavini torafindon apellyasiya protesti
verilmis vo protest belo asaslandirilmigdir ki, mohkoma togsirlondirilon
soxsin avvallor Cinayat Macallosinin 73-1.2-ci maddosing asason cinayot
mosuliyyatindon azad edilmosini nozors almamigdir.

Bels ki, .©hmodova 2019-cu ilin sentyabr ayinda térotmis oldugu omal-
lora goro Sumgayit Sohor Mohkomosinin 19 avqust 2021-ci il tarixli gorar1
ilo  Cinayst Macallosinin  73-1.2-ci  maddosina asason  cinayat
mosuliyyatindon azad edilmisdir. Eyni zamanda Baki sohori Pirallahi
Rayon Mohkomaosinin 25 fevral 2022-ci il tarixli hokmii ilo 2019-cu ilin
avqust, 2021-ci ilin may aylarinda torotdiyi dsladuzluq cinayatlorino goéra
togsirli bilinorok ona azadligin mohdudlasdirilmasi cozasi toyin edilmisdir.
Hazirki is izro onun torotdiyi omallor 2020-ci ilin yanvar vo aprel aylarina
tosadiif etmoklo, Sumgayit Sohor Mohkomaosinin vo Baki sohori Pirallahi
Rayon Mohkomasinin miivafiq aktlari ¢ixarilmamigdan avval téradilmisdir.

Miiraciotdo gostorilmisdir ki, Cinayot Macallasinin 72-ci maddasinin
“Qeyd” hissasinin 1-ci bandinin tolobino gors, soxs bu Macallonin 72—73-2
vo 74-1-ci maddolorindo nozords tutulmus qaydada cinayot
masuliyyatindon yalniz bir dofs azad edilir.

Cinayat isino baxilmast zamani homin Macallonin 72-73-2 va 74-1-ci
maddolorindo nozordo tutulmus qaydada yalniz bir dofo cinayot
mosuliyyatindon azad edilmas ilo bagli formalasmis tocriibo nozordon kegiri-
lorkon forgli mévgelorin oldugu miioyyon edilmisdir.
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Bels ki, miibahiso doguran masalo goxsin Cinayat Macallasinin 11-ci
faslinda tasbit edilmis maddoalordo nozords tutulmus bir ne¢o asasla mo-
suliyyotdon azad edilmasinin, yani bir dofo Cinayat Macallosinin 73-1.1-ci
maddasine asason cinayat mosuliyyotindon azad edilmis soxsin, sonradan
homin Macallonin 73-1.2-ci maddosi ilo yenidon mosuliyystdon azad
edilmasinin miimkiin olub-olmamasi ilo baglhdir.

Cinayot Macallasinin 72-ci maddosinin “Qeyd” hissasinin 1-ci bandinin
soxsin miivafiq qaydada mosuliyyotdon yalniz bir dofo azad olunmasi ilo
bagli tolobin Cinayat Macallasinin 11-ci faslinds tasbit edilmis hor hansi
bir asasla avval cinayat mosuliyyatindon azad edilmis soxsin sonradan
homin fosildo nozordo tutulmus basqa bir osasla mosuliyyotdon azad
edilmasini ehtiva edib-etmoamasi, yani bir dofs Cinayat Macallasinin 72-ci
maddasing asason somimi pesmanliqla bagli cinayat mosuliyystindon azad
edilmis soxsin sonradan miilkiyyat sleyhino olan cinayatloro gors yenidon
Macollonin 73-1-ci maddasine asason mosuliyyatdon azad edilmasinin
miimkiinliiyii ilo bagl da forqli yanagsmalar miisahido olunmaqdadir.

Miiracistedon homginin geyd edir ki, soxsin Cinayat Macallasinin 11-ci
foslindo nozordo tutulmus gaydada cinayot mosuliyyotindon azad
edilonadok toroatdiyi, lakin sonradan askar edilmis omolloro géro yenidon
cinayot mosuliyyatindon azad edilmasinin miimkiin olub-olmamasi ilo
olagodar hiiquq totbigedonlor arasinda miixtolif movqgelor vardir.

Gostorilonlors asason Baki Apellyasiya Mohkomasi vahid tocriibonin
formalasdirilmasina vo qiivvados olan qanunvericiliyin eyni qaydada totbiq
edilmosino nail olmaq, bununla da hiiquqi miioyyanlik prinsipinin
toloblorinin tomin edilmosi mogsodi ilo Konstitusiya Mohkomaosino
miiraciat edilmasinin zoruriliyi gonasting golmisdir.

Konstitusiya Mohkomasinin Plenumu miiracistls slagodar asagidakilarin
geyd olunmasini vacib hesab edir.

“Normativ hiiquqi aktlar haqqinda” Azorbaycan Respublikasi Konsti-
tusiya Qanununun normativ hiiquqi aktlarin rosmi sorh edilmosi qaydast
adlanan 90.2-ci maddasina asason, normativ hiiquqi akt sorh edildikdo onun
normalarinin mozmunu izah edilir vo doqiqlosdirilir, onlarin ganunverici-
likda yeri, habelo ictimai miinasibatlorin eyni néviiniin miixtolif aspekt-
lorini tonzimloyon digor normalar ilo funksional vo basqa olagolori
mioyyon edilir.

Konstitusiya Mohkomasinin Plenumu avvalki gorarlarinda dofslorlo
geyd etmisdir ki, mohkoma tocriibasinds normativ hiiquqi aktlarin miid-
doalar1 onlarin konstitusiya hiiquqi monasina uygun totbiq olunmalidir
(“M.Mommadovun sikayati osasinda Azorbaycan Respublikas1 Inzibati
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Prosessual Macallasinin 55-ci maddasinin bazi miiddealarinin Azarbaycan
Respublikast Konstitusiyasinin 60-c1 maddosinin I hissasine uygunlugunun
yoxlanilmasina dair” 2014-cii il 29 aprel vo “Azorbaycan Respublikasi Inzi-
bati Xotalar Macallasinin 132.1.2 vo 53-cli maddolorinin olagoali sokildo
sorh edilmasino dair” 2021-ci il 11 noyabr tarixli Qorarlar).

Bu hiiquqi mévgeyin davami olaraq qeyd olunmalidir ki, normanin
mimkiin olan biitiin tofsiri variantlar1 sirasindan mohkomalor yalniz
konstitusiyaya uygun olana iistlinliikk vermolidirlor. ©gor normanin tofsiri
konstitusion norma vo prinsiplorin pozulmasina gatirib ¢ixarirsa, onun
konkret 150 totbiq olunmas1 yolverilmozdir. Mohkomas tacriibasi, yalniz nor-
manin Kkonstitusion toloblora uygun golon mozmununun miioyyon-
losdirilmasine imkan veron, hami torofindon qobul edilmis gaydalara uygun
aparilmis tofsirine asaslanmalidir (Konstitusiya Mohkomasi Plenumunun
“Azorbaycan Respublikasi Cinayat Macallosinin 263-cii maddosinin Qeyd
hissosinin vo Azorbaycan Respublikasi Inzibati Xotalar Macallosinin
38-ci maddoasinin bozi miiddealarinin sorh edilmasina dair” 2022-ci il
9 mart tarixli Qorart1).

Buna goro do Konstitusiya Mohkomosinin Plenumu miiraciotdo
qaldirilan masalalarin halli ilo slagadar, ilk ndvbada, cinayst masuliyyati
vo masuliyyatdon azad etmo institutlarinin mahiyyati, homg¢inin Cinayat
Maocollasing slave olunmus vo sorhi tolob edilon 72-ci maddonin “Qeyd”
hissasinin tonzimlomads rolu, hiiquqi toyinati vo digor maddalarle funk-
sional olagosi haqqinda asagidakilarin qeyd edilmosini zoruri hesab edir.

Cinayaot torotmis soxsin dovlot mocburetms todbirlorino moruz galmali
olmasi cinayot ganunvericiliyinin iimumi gobul olunmus yanasmasidir.
Cinayat mosuliyyati cinayaot torotmis soxsin dovlot adindan miihakimo
edilmosini, togsiri miioyyon edilmis soxslora coza vo digor dovlot-
maocburiyyat todbirlorinin totbiq edilmosini nozords tutur ki, bu da ictimai
minasibatlorin qorunmasinda, cinayatlorin qarsisinin  alinmasinda,
comiyyaet lizvlarina ¢akindirici tasirin gostarilmosindo miihiim vasito rolunu
oynayir.

Bununla belo ganunla nozords tutulan bir sira hallarda soxsin cinayot
mosuliyyatindon azad edilmosi miimkiindiir. Cinayat mosuliyyatindon azad
etmo togsirlondirilon soxsi mohkomonin itttham hokmiindon vo dovlat-
macburiyyat todbirlorinin tasirine moruz qalmaq vazifosindon azad etmok
barads salahiyyaetli dovlat orqaninin rosmi aktinda ifads edilmis qorardir.

Qeyd edilmalidir ki, Cinayat Macollasinin 11-ci faslino 2017-ci il
20 oktyabr tarixli Qanunla doyisiklik edilonodok cinayat mosuliyystindon
azad etmo Mocollonin 72-ci (somimi pesmanligla bagli cinayot
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mosuliyystindon azad etma), 73-cii (zoror¢cokmis soxslo barismaqla bagl
cinayot mosuliyyatindon azad etmo), 74-cii (soraitin doyigsmasi ilo bagh
cinayat masuliyyatindon azad etmo) vo 75-ci (miiddoatin kegmosi ilo bagh
cinayot mosuliyyatindon azad etmo) maddolori ilo tonzimlonirdi vo miid-
dotin kegmasi 1lo bagli cinayot mosuliyyatindon azad etmo istisna olmagq]la,
homin maddslorlo masuliyystdon azad etmo yalniz ilk dofs bdyiik ictimai
tohliiko torotmoyan (soraitin doyismosi ilo bagli, homginin az agir) cinayot
torotmis soxslora totbiq edilirdi.

Cinayot qanunvericiliyine edilmis geyd edilon dayisikliklorle Cinayot
Macoallosinin 11-ci foslino mosuliyyatdon azad etmonin yeni sortlorini
tonzimloyon 73-1 (miilkiyyot oleyhino olan cinayatloro goro cinayot
mosuliyyatindon azad etmo), 73-2 (iqtisadi foaliyyot sahosindo olan
cinayotloro goro cinayot mosuliyyatindon azad etmo) vo 74-1-ci (narko-
maniya xastoaliyi ilo olagodar cinayot mosuliyyatindon azad etmo) maddolori
olava edilmis, o ciimlodon homin Qanunla Macallonin 72, 73, 74-cii mad-
doalorindon “ilk dofa” sozlori ¢ixarilmis, 72-ci maddosine “Qeyd” hissosi
olava edilmisdir. “Qeyd” hissasinin 1-ci bandindo gostorilmisdir ki, soxs
bu Macallonin 72—-73-2 va 74-1-ci maddoslorindo nazardos tutulmus gaydada
cinayot mosuliyyotindon yalniz bir dofs azad edilir.

Gortindiiyli kimi, ganunverici soxsin cinayat moasuliyyotindon azad
olunmasi ilo bagh miivafiq miiddoalardan cinayatin ilk dofo térodilmis
olmas: tolobini ¢ixararaq, cinayst mosuliyystindon azad etmonin “yalniz
bir dofa” totbiq oluna bildiyini tosbit etmisdir.

Bu doyisikliklorin sobabi ondan ibarat olmusdur ki, ovvallor torodilmis
cinayoto goro cinayoat mosuliyystindon azad olunmus soxs torofindon
yenidon eyni vo ya basqa cinayatlorin térodilmasi Cinayat Macoallosinin 16,
17 va 18-ci maddalarinin taloblaring asason na tokrarligi, na cinayatlorin
mocmusunu, nd do residivi yaratdigindan, homin omollor ilk dofs téradilmis
hesab edilmoklo soxsin tokrar-tokrar mosuliyystdon azad edilmosini
miimkiin edirdi.

Qanunverici torafindon Cinayat Macollasinin 72-c¢i maddosinin “Qeyd”
hissosinin 1-ci bondi ilo mohdudiyyotin totbiq edilmosi, yoni soxsin
miivafiq qaydada cinayst mosuliyyatindon yalniz bir dofo azad edilo
bilmasinin miioyyanlosdirilmasi soxsin mohdudiyyatsiz sokildo mosuliyyat-
don azad edilmasinin qarsisini alir ki, burada da mogsad comiyyotds coza-
s1zliq vo masuliyystdon yaymnmagin miimkiinliiyli hissinin yaranmasinin
qarsisin1 almaq, mosuliyystdon azad etmo institutunun totbiqi zamani
Cinayot Macollosinin garsisinda duran vozifoloro miitonasibliyi qoruyub
saxlamaqdir.
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Konstitusiya Mohkomasi Plenumunun ovvalki qorarlarinda da
gostorilmisdir ki, cinayoat mosuliyystindon azad etmoni o zaman
osaslandirilmis vo adalatli hesab etmok olar ki, cinayat torotdikdon sonra
togsirlondirilon soxsin coza toyin edilmoadon azad edilmasi soxsin hiiquq vo
azadlhiglarinin, biitiin hiiquq qaydalarinin cinayastkar gosddon miidafiosino
maned olmur vo bununla yanasi togsirkar soxsin islah olunmasina, yeni
cinayatlorin torodilmosinin qarsisinin alinmasina yardimgi, cinayat qanun-
vericiliyinin vazifoloring iso miivafiq olur va cozani totbiq etmadon do onun
magsadloring nail olmaga imkan verir (“Azorbaycan Respublikasi Cinayat
Macallasinin 73.1 vo 73.2-ci maddalerinin sorh edilmoasine dair” 2022-ci
il 25 iyul tarixli Qorar).

Qeyd edilmalidir ki, cinayat moasuliyyotindon azad etmo dévlot adindan
miithakimo edilmomasi vo barasinds ittthamedici hokm ¢ixarilmamasi ilo
olagadar togsirlondirilon soxs {igiin taninan imkandir. Lakin soxs barasinda
cinayst mithakimosinin aparilmasindan miixtolif osaslarla vo dofslorlo
imtina edilmosi, homginin yalniz bir dofa deyil, dofolorlo cinayet térotmis
$9xs9 miinasibatdos masuliyyatdon azad etmonin totbiq edilmasi Cinayat
Macollosinin 2.1-ci maddasi ilo miioyyan edilon cinayatlorin garsisini
almagqla bagli Cinayat Macollosinin vozifasing vo Azarbaycan Respublikasi
Cinayat-Prosessual Macallosinin (bundan sonra — Cinayat-Prosessual
Macallasi) 8-ci maddasi ilo miioyyan edilon soxsiyyati, comiyyati vo dovlati
cinayatkar qosdlordon qorumagq, cinayast torotmis soxslori ifsa vo cinayot
mosuliyyating calb etmok, cinayat torotmokds ittiham olunan soxslorin
togsirini miioyyan edorok onlari cozalandirmaq vo togsirsiz soxslora boraot
vermok moqsadi ilo odalot miithakimosini hoyata kecirmok kimi cinayot
mithakims icraatinin vazifalorine uygun golmomakls barabar, yuxarida
geyd olundugu kimi, digor soxslorde cazasizliq vo masuliyystdon yayin-
magin miimkiinlilyii hissinin yaranmasi, eyni zamanda sosial adalotin
pozulmasi ils naticalona bilor.

Konstitusiya Mohkomasi Plenumunun ovvoalki qorarlarinda da ifado
olunmus hiiquqi movqgeya asasan, ibtidai arasdirmanin gedisindo bir ne¢o
cinayot omolinin torodilmosino dair giiclii osasli slibholorin miioyyon
edilmosino baxmayaraq, togsirsizlik prezumpsiyasina asaslanmagla bu
cinayatlordon he¢ olmasa biri lizro qanuni qlivvoys minmis mohkomo hok-
miiniin ¢ixarilmamasina istinadon amalin ilk dofs toradilmis hesab olun-
masl, cinayatlorin tokrar toradilmosinin vo ya cinayastlorin macmusunun
yaranmasinin obyektiv haqigot kimi inkarina gotirib ¢ixara bilor (“Azor-
baycan Respublikasi Cinayat Macallosinin 72, 73 vo 74-cli maddslorindo
nozordo tutulmus “ilk dofo boylik ictimai tohliiko torotmoyon cinayat torot-
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mis soxs” anlayisinin sorh edilmosinog dair” 2009-cu 25 dekabr il tarixli
Qorar).

Belo ki, ganunvericiliklo miioyyon olunmus qaydada cinayot
mosuliyyatindon azad olunmus soxs torofindon yenidon cinayst omolinin
toradilmosi cinayotin ilk dofs toradilmasi hesab edilmomalidir. Ciinki omali
ilk dofo térotmis soxs qanunvericiliklo miioyyonlogdirilmis sortlori yerino
yetirdiyi halda artiq ictimai tohliikoli olmadigini ifads etmokls, cinayot
mosuliyyating calb edilmodon do onun belo davranislardan ¢okinmosing,
islah olunmasina nail olmaq miimkiin olur. Lakin soxsin bir ne¢o cinayat
omoalinin toradilmasinds va ya eyni omali bir ne¢o dofa térotmasindo togsir-
londirilmasi artiq homin soxsin soxsiyyatinin yliksok ictimai tohliikaliliyino
dolalat edir. Bu kimi hallarda soxsi cinayat masuliyystindon azad etmok,
yoni onu dovlat adindan mithakima etmomok, hiiquq gaydalarinin qorun-
masina mane olmaqla vo soxsin tokrar cinayat torotmosino imkan yarat-
magqla barabar, cinayot qanunvericiliyinin qarsisinda duran vozifalorin
hallina imkan vermoamis olar.

Qeyd olunanlara asason Konstitusiya Mohkomasinin Plenumu hesab edir
ki, Cinayat Macallosinin 72-ci maddosinin “Qeyd” hissasinin 1-ci bandinin
mozmunu kifayot godor aydin vo birmonali olmaqla, imperativ qaydada
Macoallonin 72—73-2 va 74-1-ci maddalori ilo nozordos tutulmus osaslar tizra
mithakimo olunmaqdan {imumilikds yalniz bir dofo azad edilmonin
mimkiinliiyiinii miioyyon etmisdir.

Homginin gdstorilmalidir ki, Cinayot Macallasinin 72-ci maddasinin
“Qeyd” hissosinin 1-ci bondino uygun olaraq cinayot mosuliyyotindon azad
edildikdon sonra yenidon cinayot torotmis soxsin koniillii galib togsirini
boynuna almasi, cinayatin agilmasina, onun digor istirak¢ilarinin ifsa
edilmosing, cinayat naticosinds oldo edilmis omlakin axtarisina vo tapil-
masina foal kdmok etmasi, zorar¢okmis soxslo vo ya onun yaxin qohumu
olan hiiquqi varisi ile barisiq olde edilmasi, cinayot naticosinds doymis
ziyanin koniilli olaraq tamamilo 6donilmasi vo ya aradan qaldirilmast,
cinayat noticosindo doymis ziyanin gismon O0donilmosi vo ya ziyanin
azaldilmas1 ilo noticolonmis digor horokotlorin edilmasi Cinayat Mocol-
losinin 59-cu maddosino miivafiq olaraq cozanm yiingiillosdiron hallar qis-
minda caza tayini cozanin ndviiniin vo haddinin se¢ilmasi zamani nazara
alina bilor.

Miiracistde qaldirilan diger mosala ilo bagli Konstitusiya Mohkomasinin
Plenumu vurgulamagi zoruri hesab edir ki, cinayatlori tezliklo agmaq,
cinayot toqibi ilo bagh biitiin hallar1 hortorafli, tam vo obyektiv aragdirmagq,
cinayat torotmis soxslori ifsa vo cinayot mosuliyyatino colb etmok cinayot
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mithakima icraatinin vozifaloridir (Cinayat-Prosessual Macallasinin 8-ci
maddosi).

Bu baximdan agor soxsin torotdiyi cinayat omollorinin hor biri onun
torotmis oldugu cinayot omollorindon hor hansi birino goro cinayot
mosuliyyatindon azad edilmosindon ovval askar olunmus olsaydi, bu, isin
hallarindan asili olaraq Cinayot Macoallosinin 16 vo 17-ci maddslorine
asason tokrarliq va ya cinayaotlorin mocmusunu yaradardi. Bu iso soxsin
ganunvericiliklo mosuliyyatdon azad edilmonin miimkiin oldugu halda
cinayot masuliyyatindon azad edilmasine imkan vermis olardi. Lakin soxsin
cinayot mosuliyyatindon azad edildikdon sonra homin ana qoador torotdiyi
digor cinayat omali ilo bagli icraatda artiq bir dofs cinayst mosuliyystindon
azad edilmis soxs kimi qiymotlondirilmasi onun voziyyastini agirlasdir-
magqla, cinayst qanunvericiliyinin prinsiplorinin pozulmasina gotirib
¢ixarar.

Nozora alinmalidir ki, qanun vo mohkoma garsisinda baraborlik vo
qanunguluq prinsiplorinin tomin edilmosi yalniz cinayot hiiquq nor-
malarinin biitiin hiiquqtatbigedon orqanlar torafindon vahid anlagilmasi vo
sorhi noticosindo miimkiindiir. Hiiquqtotbigedici torafindon miibahiso
dogurmayan ganunvericilik normasinin yanlis tofsir edilorok basqa gaydada
totbiq olunmasi hiiquqi miioyyanlik prinsipinin pozulmasina sabab olmagla,
cinayot ganunvericiliyinin vozifalorinin icrasinin miimkiinsiizliiyiino gotirib
cixara bilar.

Odur ki, Konstitusiya Mohkomasinin Plenumu hesab edir ki, Cinayat
Macollasinin 72-ci maddasinin “Qeyd” hissosinin 1-ci bondino uygun
olarag homin Macollonin 72-73-2 vo 74-1-ci maddolori ilo cinayot
mosuliyyatindon azad edilmis soxsin homin anadok térotmis oldugu digor
cinayatlori agkar edildiyi halda, barasinds cinayat mosuliyystindon azad
etmonin totbiqi miimkiindiir.

Qeyd olunanlara asason Konstitusiya Mohkamasinin Plenumu asagidaki
naticolara galir:

— Cinayot Macallosinin 72-ci maddasinin “Qeyd” hissasinin 1-ci bandina
osason, $oxs homin Macoallonin 72-73-2 vo 74-1-ci maddoalori iizro
timumilikds yalniz bir dofo cinayst masuliyyatindon azad edils bilor.

Cinayot Macallasinin 72-c1t maddasinin “Qeyd” hissasinin 1-ci bondino
uygun olaraq cinayat mosuliyyatindon bir dofo azad edilmis soxs torafindon
yenidon cinayat toradildiyi toqdirdo, onun cinayat mosuliyyatindon azad
edilmo tigilin zaruri olan harokoatlori icra etmasi Macallonin 59-cu maddasine
miivafiq olaraq cozam yiingiillogdiron hallar kimi nozors alina bilor;
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— Cinayat Macallasinin 72-ci maddosinin “Qeyd” hissasinin 1-ci bondi
homin Macoallonin  72-73-2 vo 74-1-ci maddolori ilo cinayot
mosuliyyotindon azad edilmis soxsin moasuliyyatdon azad edilonadok torot-
mis oldugu digor cinayat omolino gora cinayat mosuliyystindon azad olun-
masinin miimkiinliiyiinii istisna etmir.

Azorbaycan Respublikast Konstitusiyasinin 130-cu  maddosinin
VT hissasini, “Konstitusiya Mohkomosi haqqinda” Azorbaycan Respub-
likas1 Qanununun 60, 62, 63, 65-67 vo 69-cu maddslorini rohbar tutaraq,
Azorbaycan Respublikasi Konstitusiya Mohkomosinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikast Cinayot Macallosinin 72-ci maddosinin
“Qeyd” hissosinin 1-ci bondins asason, soxs homin Macollonin 72—73-2 va
74-1-ci maddoalari lizro imumilikdos yalniz bir dofs cinayot mosuliyyatindon
azad edilo bilar.

Azorbaycan Respublikasi Cinayot Moacollosinin 72-ci maddosinin
“Qeyd” hissasinin 1-ci bandino uygun olaraq cinayot masuliyyatindon bir
dofs azad edilmis soxs torafindon yenidan cinayat toradildiyi taqdirds, onun
cinayot mosuliyyatindon azad edilmo {igiin zoruri olan horokotlori icra
etmosi Macollonin 59-cu maddosine miivafiq olaraq cozani yiingiillogdiron
hallar kimi nozors alina bilor.

2. Azorbaycan Respublikasit Cinayot Macollasinin 72-ci maddosinin
“Qeyd” hissasinin 1-ci bandi homin Macsllonin 72—73-2 vo 74-1-ci mad-
dalari il cinayat masuliyyatindon azad edilmis soxsin masuliyyatdon azad
edilonadok torotmis oldugu digor cinayot omolino goro cinayot
mosuliyyatindon azad olunmasinin miimkiinliiyiinii istisna etmir.

3. Qoarar dorc edildiyi glindon qlivvays minir.

4. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetlorindo vo
“Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Molumati”nda dorc
edilsin, habelo Azorbaycan Respublikasi Konstitusiya Mohkomosinin rosmi
internet saytinda yerlosdirilsin.

5. Qarar gotidir, heg bir organ vo ya soxs torofindon logv edils, doyisdirilo
vo ya rosmi tofsir edilo bilmoz.
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WUMEHEM A3EPBAM)KAHCKOM PECITYBJIMKH

[IOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3BEPBAUJP)KAHCKOU PECITYBJIMKU

O ToJIKOBaHMU NOJI0KeHHUs ''0cBO0OKICHNE OT YTOJOBHOM
OTBETCTBEHHOCTH TOJIbKO OMUH pa3' nmyHKT 1 yactu “IIpumeyanue”
cTaTbi 72 YroJioBHOIo0 Koaekca Asepoaiaxanckoi Pecnyonnkn”

28 nexaOps 2022 roaa ropon baky

[Tnenym Koncturyunonnoro Cyna AzepOaiimxanckoit PecyOnuku B
coctaBe ®apxana Adaymiaesa (npencenarens), Consl CanMaHOBOM, YMaii
DdennuenBoii, Pormana Mcmannona, [[xetixyna ["apamxkaeBa, Padasms
I'Bamanze, Maupa Mypanosa, ce Hamkadosa (Cyabsi-IOKIaauuK) U
Ksmpana [lladuena,

¢ yuactueMm cekperaps cyna @apaunna Anuesa,

pykoBoAcTBysch yacThio VI crarbu 130 Konctutyuuu Aszepbaiimxan-
ckoii Pecriyomuku, crarbsamu 27.2 u 33 3akona AzepOaiimkanckoit Pecmy0-
muku “O KonctutynuonnoMm Cyne” u crarbeil 39 BHyTpeHHero ycrasa
Koncturynmonnoro Cyna Azepbaiimkanckoit Pecryonuku, Ha OCHOBaHUH
oOpaiieHrss bakMHCKOTo anesuisiuOHHOTO Cy/la PACCMOTPEN B OTKPHITOM
CyneOHOM 3acelaHWd B TIOPSAJIKE MHCHBMEHHOW MpOLEaypbl 0c000T0
KOHCTUTYLIMOHHOTO MTPOU3BOACTBA KOHCTUTYLIMOHHOE JIEJI0 O TOJIKOBAHUU
MOJIOXKEeHUS ""0CBOOMXKIEHUE OT YTOJIOBHOM OTBETCTBEHHOCTH TOJIBKO OUH
pa3" nyHkT 1 yactu “Ilpumeuanune” crarbu 72 YTOJOBHOTO KOJAEKCa
AzepOaiimxanckoit PecriyOnuku™

N3yuuB n 06cynus noknaz cynpu M.Hamxadosa no nemy, MHEHUS Mpe-
CTaBUTEJEH 3aMHTEPECOBAHHBIX CYObEKTOB — cy/ibu bakuHckoro amesns-
oHHOTO cyna /Ix.I'yceiiHa 1 3aBeIyIOIEro OTAeI0M roCyAapCTBEHHOTO
CTPOMTENICTBA, AJMUHUCTPATUBHOTO M BOEHHOTO 3aKOHOAATENbCTBA
Ammapatra Mmun  Memxiauca  AzepOaimkanckor — PecnyOnuku
X.M.Cenpna, crnenuaincToB — Mpeaceaaresss YroJOBHOW KOJIETHH
Bepxosnoro Cyna AzepOaiimkanckoit Pecriyonuku I"Hacubosa, 4ieHOB
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Komnernn agBokaros Azepbaiimxanckoit Pecyonnku M.Mycradaesa u
B.babaeBa, 3akitoueHus sKcnepra — JoLeHTa Kadeapbl yroJOBHOIO MTpaBa
¥ KpPUMHHOJIOTHH IOpUINYECKOro (hakyiapTeTa baknHCKOTO rocyjapcTBeH-
HOTO yHUBepcUTeTa, okropa ¢uinocodpuu no npary C.P3aeBa u marte-
puanel nena, [lnenym Konctutynumonnoro Cyna AszepOaiiikaHCKoON
PecnyGnuku

YCTAHOBMNUIJI:

bakunckuii anemnsaimonHbiil Cyn, oOpaTuBiinch B KOHCTUTYIIMOHHBIN
Cyn AzepOaiimxanckoit PecriyOnuku (nanee — Konctutyunonnsiit Cyn),
IPOCUT JIaTh TOJKOBaHue MyHKTa 1 yactu "l[Ipumeuanue” crareu 72 Yro-
JIOBHOTO Koziekca AzepOaitmkanckoii PecyOnuku (nanee — YroJoBHBIN
KOJIEKC).

N3 obpamenus cnenyet, uto M. AXxmMen0Boii ObLIIO IPEABSIBICHO OOBH-
HeHHeE 110 cTaThsaM 178.2.2 u 178.2.4 YronoBHOro Kojekca, Ha OCHOBaHUU
pemienuss HapumanoBckoro paiitoHHoro cyzaa ropoja baky ot 29 anpens
2022 rona, yroJoBHOE IMpecieloBaHUEe B OTHOIIIEHUU Hee ObLIO MpeKpa-
IIEHO coracHo cratke 73-1.2 YrojaoBHOro Kojiekca, 1 oHa ObL1a 0CBOOOXK-
JIeHa OT YTOJIOBHOW OTBETCTBEHHOCTH.

Ha pemenne HapumaHoBcKOro paitoHHoro cyna ropoga baky samectu-
tenem ['eHepanpHOTO TIpOKypopa A3zepOaiimkanckoi PecmyOnuku Obut
MOJIaH ANEeJUISIIUOHHBIN POTECT, B KOTOPOM YKa3bIBaJIOCh, YTO CY/l HE yuel
npeblaylee 0CBOOOKIeHHE 0OBUHSAEMOM OT YTOJIOBHOM OTBETCTBEHHOCTH
Ha OCHOBAaHMHU cTaTbu 73-1.2 YToI0BHOrO KOZIEKCA.

Tak, U.AxmenoBa pemieHueM CyMraibITCKOIO TOpOJICKOIO Cyda OT
19 aBrycra 2021 roga 6bu1a 0CBOOOXKI€HA OT YTOJIOBHOM OTBETCTBEHHOCTHU
COMIacHO cTarbe 73-1.2 YronoBHOro Kojekca 3a AEsHUs, COBEPLICHHBIE B
centsiope 2019 rona. Takxke npuroBopom [lupannaxuHCKOro paifoOHHOTO
cyna ropona baky ot 25 despans 2022 roga oHa Obuta mpru3HaHA BAHOBHOM
B MOILIEHHUYECTBE, coBepiieHHoM B aBrycte 2019 roga u mae 2021 roaa,
U el ObLJI0 Ha3HAYeHO HaKazaHWe B BUJE orpaHuueHusi cBoboxsl. Ilo
HAaCTOAILIEMY JIEJIy COBEPIICHHBIE €10 JACSHUS NMPUXOIATCS HA SIHBApb U
anpens 2020 roma, To €CTh OBUIM COBEPIICHBI O BHIHECEHHS COOTBET-
cTByrOIUX akToB CyMralbITCKOro ropojackoro cyaa u [lupannaxuHckoro
panioHHOTO cyzna ropona baxy.

B oOpaienun ykazaHo, 4To corsiacHO TpeOOBaHMSIM MyHKTa | dactu
"[Ipumeuanue" cratbu 72 YTOJI0BHOTO KOJEKCa, JIUIIO MOXKET OBITh OCBO-
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O0XJIEHO OT YTOJIOBHOM OTBETCTBEHHOCTH B MOPSIJIKE, IPELYCMOTPEHHOM
crarbsiMu 72-73-2 u 74-1 Hactosero Konekca, TOIbKO OJUH pa3.

ITpu paccMOTpEeHHH YTOJIOBHOTIO JIENIa YCTAaHOBJIEHO, YTO U3YUYEHHE CII0-
KUBLIEHCS TMPAKTUKA OCBOOOXKICHHS OT YTOJIOBHOW OTBETCTBEHHOCTH B
NOpsAJIKE, IPETYCMOTPEHHOM CTaTbsiMu 72-73-2 u 74-1 nannoro Konekca,
BBISIBWJIO Pa3JIMYHbIE MO3ULUU.

Tax, ciopHbIi BOIPOC CBSA3aH C BO3MOKHOCTBIO OCBOOOXKICHHUS JIHIIA
OT OTBETCTBEHHOCTH I10 HECKOJIbKUM OCHOBAHUSIM, OTIPEAEIISIEMbIM CTaTh-
MU [1aBbl 11 YToa0BHOTO KoJieKca, TO €CTh C BO3MOKHOCTBIO IIOBTOPHOTO
OCBOOOXKIEHUS OT OTBETCTBEHHOCTH 110 cTarhe 73-1.2 YromoBHOro Kojekca
JM1a, paHee 0CBOOOXKAEHHOIO OT YTOJOBHOW OTBETCTBEHHOCTH IO CTAThE
73-1.1 Toro ke Konekca.

HabmogaroTcst Takxke pa3iavyHble MOAXOAblI K TOMY, PEAyCMaTpUBAECT
nu TpeboBanue nyHkra 1 gactu "[lpumedanue" crarbu 72 YroloBHOTO
KoJieKkca 00 OHOKPAaTHOM OCBOOOXKJIEHHMH JIMIIA OT OTBETCTBEHHOCTHU B
YCTaHOBJICHHOM TOPSIJIKE BO3MOKHOCTH MOCIIETYIOIIEr0 0OCBOOOXKACHUS OT
OTBETCTBEHHOCTH IO JIPYTrOMY OCHOBAHHIO, IPETyCMOTPEHHOMY B IJIaBe
11, nuua, panee 0CBOOOXAEHHOTO OT YTOJIOBHOM OTBETCTBEHHOCTH T10 Ka-
KOMY-JTM00 OCHOBAHUIO, 3aKPEIJICHHOMY B 3TOH K€ IJ1aBe, TO €CTh BO3MOXK-
HOCTh MMOBTOPHOTO OCBOOOXACHHS OT OTBETCTBEHHOCTH IO cTarbe 73-1
Konekca nuia, panee ocBOOOXKIEHHOTO OT YTOJOBHON OTBETCTBEHHOCTH
HAa OCHOBAHHWU CTaThH 72 B CBSA3HU C JESITEIbHBIM PACKassHUEM, U COBEPILIUB-
IETO MPECTYIJIEHUS TPOTUB COOCTBEHHOCTH.

B 3asBneHuH Takke OTMEYAEeTCs, YTO CPEAM IMPABONPUMEHMTENIEH
CYLLIECTBYIOT Pa3jIMYHbIE MO3UIIMU OTHOCUTEIBHO BO3MOXHOCTHU IOBTOP-
HOTO OCBOOOXK/IEHHS OT YTrOJOBHOM OTBETCTBEHHOCTH 3a JESHUS, COBEP-
IIEHHBIE JI0 OCBOOOXKIEHUS JIMIA OT YTOJOBHOW OTBETCTBEHHOCTH B
MOPSIAKE, MPETYCMOTPEHHOM IaBou 11 YromoBHOro kojiekca, HO BbISIBICH-
HBIE [T03HEE.

Ha ocHoBanuy n310keHHOTO bakMHCKNN aneJUILMOHHBIN CYI IPUILIEIT
K BBIBOJy 0 HeoOxoaumocTu obOpamienuss B Konctutyunonunsiii Cyn c
1eNbio (POpMHUPOBAHMSI €AMHOM MTPAKTUKU U €IMHOOOPA3HOTO MPUMEHEHUS
JIeHCTBYIOIIET0 3aKOHOIATEIbCTBA, TEM CAMbIM OOecreunBast TpeOOBaHUS
MPUHIIUIIA PABOBOM OMPEIEICHHOCTH.

B cBs3u ¢ obpamienuem Ilnenym Koncrurynumonnoro Cyna cuuraer
HEOOXOIMMBIM OTMETHUTH CIICAYIOIIIEE.

Cornacho crarse 90.2 KoncturynnonHoro 3akoHa A3zepOaiipkaHcKon
Pecny6muku "O HOpMAaTUBHBIX MPABOBBIX aKTax", MOCBSIIICHHOM MOPSIAKY
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O(UITMATBHOTO TOJKOBAHUS HOPMATHUBHBIX MPABOBBIX AKTOB, IMPU TOJIKO-
BaHMM HOPMAaTHUBHOI'O MPABOBOI0 aKTa MOSACHIETCA U YTOUHSIETCS COIEep-
JKaHUE €ro HOpPM, OIPENENSAETCS UX MECTO B 3aKOHOJATENBCTBE, a TAKKE
uX (YHKIIMOHAJIbHBIE U UHBIE CBSA3M C APYTUMU HOPMaMHU, KOTOPbIE Pery-
JIMPYIOT Pa3iIMYHbIE ACHIEKThI HAECHTUYHOIO BUJIA OOLLECTBEHHBIX OTHOLIEHUIL.

[Tnenym Konctutynunonnoro Cyna HEOQHOKPAaTHO OTMEYAJl B CBOUX ITpe-
JBITYIINX TTOCTAHOBIECHUSIX, YTO B CyA€OHON MPAKTUKE TOJIOKEHHS HOP-
MaTUBHBIX IPABOBBIX AKTOB JOJIKHBI IPUMEHSTHCA B COOTBETCTBUU C UX
KOHCTUTYIIMOHHO-TTpaBOBbIM cMbIciioM (IlocTanoBnenus "O mpoBepke
COOTBETCTBHUSI HEKOTOPBIX IMOJOXKEHUN CTaTbu 55 AJIMUHHCTpPATUBHO-
npolieccyaibHOro Kojekca Azepoaiixanckoit Pecryonuku wactu I ctatbu
60 Konctutyuuu Azepbaiimkanckoii PecryOiamky Ha 0CHOBaHUH KaJIO0BI
M.Mawmenosa" ot 29 anpenst 2014 roga u "O tonkoBanuu crareit 132.1.2
u 53 Kogekca Azepbaiimxanckoit PeciyOnnku 00 afMUHUCTPATUBHBIX
npocTynkax B ux B3aumocBszu" ot 11 Hosops 2021 roga).

B npopomxeHnne 3ToM MpaBOBOU MO3ULUU CIEAYET OTMETUTD, YTO U3
BCEX BO3MOXHBIX BAPUAHTOB TOJIKOBAHUS HOPMBI CY/IbI IOJIKHBI OT/IaBaTh
IIPEANIOYTEHUE TOJIBKO TOMY, KOTOPbIN cOOTBeTCTBYET KoHcTuTyuu. Eciun
TOJIKOBAHHE HOPMBI MPUBOAUT K HAPYIICHUIO KOHCTUTYLIMOHHBIX HOPM U
NPUHLIMIIOB, €€ IPUMEHEHUE K KOHKPETHOMY Jieay Henomyctumo. Cyneo-
Hasl IPaKTUKA JIOJKHA OCHOBBIBATHCS HA TOJIKOBAHWU, MPOBEJAECHHOM B
COOTBETCTBUHU C OOILENPUHATHIMM ITpaBUIIAMH, TO3BOJISIFOIIMMH OIpe/ie-
JUTH COJIEpPKaHUE HOPMbI, COOTBETCTBYIOIIEE KOHCTUTYIIHOHHBIM TPeOO-
BaHusiM  (IlocrtanoBnenue Ilnenyma Koucturyumonnoro Cyna
"O TONKOBAaHUM HEKOTOPHIX TosoxkeHuil [Ipumeyanus k crtatbe 263 Yro-
JOBHOTO Konekca Aszepbaiimkanckoit Pecrryonuku u crareu 38 Konekca
AzepOaiimkanckoit Pecriyoianky 06 aAIMUHUCTPATUBHBIX MPOCTYMKax" OT
9 mapra 2022 rona).

[Tostomy [Inenym Koncrurynuonnoro Cyna cuutaeT HEOOXOAMMBIM
OTMETUTH CIIEAYIOIIEEe OTHOCUTENIBHO CYIIHOCTH MHCTUTYTOB YTOJOBHOM
OTBETCTBEHHOCTH M OCBOOOXKIEHHS OT OTBETCTBEHHOCTH, a TAK)KE POJIU B
peryaupoBaHuH, MPABOBOIO Ha3HAUYEHUS U (DYHKIIMOHAJILHOM CBSI3U C JIpY-
ruMu crathsiMu yactu "[Ipumedanue” cratbu 72, 100aBIEHHOM B YTOJIOB-
HBIN KOZIeKC U TpeOyroliei TOJKOBaHUS.

OOIEenpUHATHIM ITOXO0A0M YTOJIOBHOTO 3aKOHO/IATEIbCTBA SBISIETCS TO,
YTO JIMIIO, COBEPILIUBIIEE MPECTYIJIEHUE, TOJKHO MOJBEpraThcsi Mepam
rOCyJIlapCTBEHHOIO NMPUHYX/IECHUS. YTOJIOBHASI OTBETCTBEHHOCTH IpE.-
yCMaTpuBaeT cyeOHOoe MpeciieOBaHue JINIA, COBEPIIUBIIETO IPECTYILIE-
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HUE, OT UMEHH rOCy/IapCTBa, MPUMEHEHUE HAKA3aHUS U APYTUX MEP TOCy-
JTAPCTBEHHOTO MPUHY>KJICHUS K JIUIaM, Ybsl BUHA YCTAHOBJIEHA, YTO UTPAET
BaXHYIO POJIb B 3aIIUTE OOIICCTBEHHBIX OTHOIIECHUH, MPEIYTPEKICHUN
NPECTYIUICHUN U OKa3aHWU CAEP>KUBAIOLIETO BO3JIEUCTBUS HA YICHOB
oOuiecTsa.

Tem He MeHee, B psAJie CIy4yaeB, PelyCMOTPEHHBIX 3aKOHOM, BO3MOKHO
OCBOOOXICHHUE JIUIIA OT YTOJIOBHOU OTBETCTBEHHOCTU. OCBOOOXKIEHNE OT
YTOJIOBHOM OTBETCTBEHHOCTH — ATO PEIICHHE, BBIPAXKEHHOE B O(PHIIHAIIb-
HOM aKT€ yIOJIHOMOYEHHOTO I'OCY/IapCTBEHHOI'0 OpraHa 00 0CBOOOXKIEHUU
OOBHHSIEMOTO OT OOBHHHUTEIILHOTO MPUTOBOPA Cyla U O0S3aHHOCTH MO~
BEprarbCsi BO3JEHCTBUIO MEP TOCYaPCTBEHHOTO MTPUHYKICHHUS.

CrnenyeT OTMETHUTb, YTO JI0 BHECEHUsI M3MeHeHuH B miaBy 11 Yrosios-
HOro Koziekca 3akoHoM oT 20 okTsi0psa 2017 rona, 0cBOOOXKI€HUE OT Yro-
JIOBHOW OTBETCTBEHHOCTH PETYIUPOBATIOCH CTAThsIMU 72 (OCBOOOXKIEHUE
OT YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3M C JEATEIbHBIM pacKasHueM), 73
(0cBOOOXICHHE OT YTOJOBHOM OTBETCTBEHHOCTHU B CBSI3U C IPUMUPEHUEM
c moTteprneBmuM), 74 (0CBOOOXKIEHUE OT YTOJIOBHOW OTBETCTBEHHOCTH B
CBSI3U C U3MEHEHHEM OOCTAaHOBKH) U 75 (O0CBOOOXKEHUE OT YrOJIOBHOM
OTBETCTBEHHOCTH B CBSA3M C UCTEUCHHEM CPOKOB JJABHOCTH), U, 33 UCKITIO-
YEeHUEM OCBOOOXK]ICHHUS OT YTOJIOBHOI OTBETCTBEHHOCTH B CBSI3H C HCTEUE-
HUEM CPOKOB JJaBHOCTH, OCBOOOXICHHE IO 3TUM CTaThsIM MPUMEHSIIOCH
TOJIBKO K JIUIIaM, BIIEPBBIC COBEPIIMBIINM MPECTYTUICHHS, HE TIPEICTaB-
JISTOIIHE OOJBINOM 0OIIECTBEHHON OMACHOCTH (B CBS3U C M3MEHEHHEM 00-
CTAHOBKH — TAKXKE MEHEE TSKKHUE MPECTYIUICHHUS ).

VYKka3aHHBIMU U3MEHEHUSIMU B YTOJIOBHOE 3aKOHO/IaTEIbCTBO B IM1aBy 11
VYronoBHOTO Kojiekca ObuTH J100aBieHbl cTaTb 73-1 (0cBOOOXKAEHUE OT
YTOJIOBHOM OTBETCTBEHHOCTH 32 MPECTYIUICHUS TPOTUB COOCTBEHHOCTH),
73-2 (0cBOOOXKIEHUE OT YTOJOBHOM OTBETCTBEHHOCTH 3a MIPECTYILJICHUS B
cepe SIKOHOMUYECKOH AesITeNbHOCTH) U 74-1 (0CBOOOXKIEHUE OT YTOJIOB-
HOW OTBETCTBEHHOCTH B CBSI3M C HAPKOMAHUEH), PETYIUPYIOIINE HOBBIE
YCJIOBHUSL OCBOOOXKJIEHHSI OT OTBETCTBEHHOCTH, B TOM YHCIIE TUM K€
3akoHoM u3 ctated 72, 73, 74 Oblau WCKIIOUEHBI cjoBa "BrepBbie", a
ctaThss 72 Obuta pgomoiHeHa dacThio "[lpumeuanue". B mnynkre 1
"[Ipumedanus" yka3zaHo, 4TO JIUIO MOXKET ObITH OCBOOOXKIEHO OT YTOJIOB-
HOU OTBETCTBEHHOCTH B MOPSAKE, IPETYCMOTPEHHOM CTaTbsIMU 72-73-2 1
74-1 nacrosiero Kogekca, TOJIbKO OAUH pas3.

Kak Bu1HO, 3aKOHOIaTEIh NCKITIOUMI U3 COOTBETCTBYOIINUX MTOJIOKEHHM
TpeboBaHue "BriepBbhIe" KacaTeIbHO COBEPIIICHUS MPECTYIUICHUS MPU OCBO-

18



O0XKJIEHUH JIMLIA OT YTOJIOBHOW OTBETCTBEHHOCTH, YCTAaHOBUB, YTO OCBO-
OOXJIeHHE OT YrOJIOBHOM OTBETCTBEHHOCTU MOKET IPUMEHSTHCS "TOJIBKO
oJuH pa3".

[TprunHa STUX U3MEHEHUH 3aKITI0YaIach B TOM, YTO COBEPIIEHHE HOBBIX
aHAJIOTMYHBIX WJIM UHBIX MPECTYIUIEHUH JINLOM, paHEe OCBOOOKIEHHBIM
OT YTrOJIOBHOM OTBETCTBEHHOCTH, COIIACHO TpeOoBaHusIM cTateil 16, 17 u
18 YronoBHOro Kojiekca He cO31aBajio HU HEOJHOKPATHOCTH, HU COBOKYII-
HOCTH MPECTYIUICHUI, HU PEIUANBA, YTO MO3BOJISIIO CUUTATH ITU ACSTHUS
COBEpILEHHBIMU BIIEPBBIE U JEJ1AJI0 BO3MOKHBIM HEOJTHOKPAaTHOE 0CBOOOXK-
JICHUE JIMIAa OT OTBETCTBEHHOCTH.

BBenenue 3akoHonarenem orpannyeHus B myHkre | gactu "lIpumeua-
Hue" cratey 72 YrojaoBHOTO KOAEKCA, TO €CTh YCTaHOBJIEHHE BO3MOKHOCTH
OCBOOOX/IEHHSI JTUA OT YIOJOBHOW OTBETCTBEHHOCTU TOJBKO OJUH pa3,
IPeOTBPALIAET HEOIPAHUYEHHOE 0CBOOOXK/IEHHE OT OTBETCTBEHHOCTH,
LEJIbI0 Yero SBJSETCS MPEeJOTBpAllleHHEe BO3ZHUKHOBEHHS B OOIIECTBE
YyBCTBa 0€3HAKA3aHHOCTU M BO3MOXXHOCTH YKJIOHEHHUS! OT OTBETCTBEH-
HOCTHU, COXpaHEHHE COPa3MEpPHOCTHU 3ajadyaM YTOJIOBHOTO KOAEKca MpHU
IPUMEHEHUH UHCTUTYTa OCBOOOKICHHS OT OTBETCTBEHHOCTH.

B npenpinymux nocranosnenusix [lnenyma Konctutyuuonnoro Cyna
TaK)Ke YKa3bIBAJIOCH, YTO OCBOOOKIEHUE OT YTOJIOBHON OTBETCTBEHHOCTH
MOXKHO CUMTaTh OOOCHOBAHHBIM U CIPABEIJIMBBIM TOJIBKO TOT/A, KOTJa
OCBOOOXKICHIE OOBUHAEMOr0 0€3 Ha3HAUEHHS HaKa3aHUs MOCIIe COBEpIIIe-
HUS TIPECTYIICHUS HE MPENATCTBYET 3allUTe MpaB U CBOOOJ JIMYHOCTH,
BCET0 MPABONOPSIKA OT MPECTYMHBIX NOCATATENBCTB, U IPU 3TOM CIIOCO0-
CTBYET MCIPABICHUIO BUHOBHOTO, IPEIYyIPEKICHUIO COBEPIIICHUS HOBBIX
NPECTYIJIEHUI, COOTBETCTBYET 3aJ]auaM YIOJIOBHOTO 3aKOHOAATEIbCTBA U
MO3BOJIAET IOCTUYH 1ieJiel Haka3zaHus Oe3 ero npumenenus (Ilocranosmne-
Hue "O TonkoBanuu crareit 73.1 u 73.2 YronoBHoro koaekca AzepoOaii-
mxaHckor Pecriybnuku" ot 25 urons 2022 rona).

Crnemyer OTMETUTD, YTO OCBOOOKIEHHUE OT YTOJJOBHOM OTBETCTBEHHOCTH
— 3TO BO3MOXHOCTb, MpeJoCTaBiIsieMass 0OBUHAEMOMY OT UMEHH TOCy-
JIapCTBa, CBSI3aHHAS C OTCYTCTBUEM CYACOHOTO IIPECIeI0BAHUS U OOBUHU-
TEJIBHOr0 NpuroBopa. OAHAKO HEOMHOKPATHBI OTKa3 OT YTOJOBHOI'O
MpecieI0OBaHus JIMIA M0 Pa3IUYHbIM OCHOBAaHUSM, a TaK)Ke IPUMEHEHUE
OCBOOOX/IEHUS! OT OTBETCTBEHHOCTH B OTHOILIEHUH JIMIIA, COBEPIIUBIIETO
MPECTYIJICHUE HE €IMHOXK/Ibl, & HEOJJHOKPATHO, HE COOTBETCTBYET 3aj[aue
YTo/I0BHOTO KOJIEKCA T10 MPETyIPEkKIECHUIO IPECTYIUIEHU, ONIpEIeIeHHON
crarbeil 2.1, ¥ 3a1a4aM yroJIOBHOTO CYJONPOU3BOACTBA, OMPEALISIEMbIM
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cTarbeil 8 YTroJIOBHO-TIPOIECCYaTLHOTO Kojiekca A3zepbaiimxanckon Pec-
myOnuKy (anee — YroJIOBHO-TIPOIIECCYaTbHBINA KOACKC), TAKUM KakK 3aIuTa
JUYHOCTH, OOIECTBa U TOCYJapCTBa OT MPECTYMHBIX MOCSATATENbCTB,
M300JTMYCHHE U TIPUBJICYCHUE K YTOJIOBHOW OTBETCTBEHHOCTH JIUII, COBEP-
HIUBIINX MPECTYIUICHUE, OTIPABICHHUE MPABOCYUS B LIEJISIX HaKa3aHUS
JU1l, OOBUHSIEMBIX B COBEPIIEHUM MPECTYIUICHHUS, C YCTAHOBICHUEM UX
BUHBI U peabWInTallii HEBUHOBHBIX. boJiee Toro, kak 0TME4anochk BHIIIIE,
ATO MOXKET MPUBECTU K BOBHUKHOBEHUIO y APYTrUX JIUI] YyBCTBA O€3HAKA-
3aHHOCTH M BO3MOXKHOCTHU YKJIOHEHHSI OT OTBETCTBEHHOCTH, a TaKkKe K
HapyLICHUIO COIIMaIbHOMN CIIPaBEAJIMBOCTH.

CornacHo 1paBoBO# MO3UIINH, BBIPAXKEHHOM B IPEIBLAYIIUX [TOCTAHOB-
nenusx [Inenyma Koncrturymmonnoro Cyna, HECMOTps Ha yCTaHOBJICHUE
B XOJI€ MPEABAPUTEIBHOTO paccieoBaHusl 000CHOBAaHHBIX MOJO3PEHUIA B
COBEPILIEHNUN HECKOJIBKHUX MPECTYIHBIX ACSIHUM, TPU3HAHUE JIETHHSI COBEP-
HICHHBIM BIEPBbIE HA OCHOBAaHUU OTCYTCTBHS BCTYIHBIIETO B 3aKOHHYIO
CUJTY MIPUTOBOpPA Cy/ia XOTSI ObI IO OJJHOMY M3 ITUX MPECTYIUICHUI, OCHO-
BBIBASICh HA MPE3yMIILIUY HEBUHOBHOCTH, MOYKET IMTPUBECTH K OTPULIAHUIO
HEOJIHOKPATHOCTHU MPECTYIJIEHUI UM COBOKYITHOCTH MPECTYIUIEHUN KaK
o0bexTuBHON HCTHHBI (IlocTanoBnenue "O ToOIKOBAaHUM MMOHATHUS "JTHITO,
BIIEPBBIC COBEPIIMBIIEE MPECTYIICHHE, HE MIPEACTaBIsAIoNIee OOIbIION
00111eCTBEHHOM OMacHOCTU", MPEyCMOTPEHHOTO B cTaThsix 72, 73 u 74
YronoBHoro koznekca Azepoaitmkanckoit Pecryonuku" ot 25 nexadps 2009
roja).

Takum o0pa3oM, cCOBEpIIIEHHE HOBOTO MPECTYMHOTO JESHUS JUIOM,
OCBOOOXXJEHHBIM OT YTrOJOBHOW OTBETCTBEHHOCTH B YCTaHOBJIEHHOM
3aKOHOM TIOpSIIKE, HE JIOJKHO pPAacCMaTPUBAThCS KaK COBEPIICHHE
npecTyruieHus Baepsble. [IoCKoNIbKy eciu 1Mo, BIEPBbIE COBEPILIHUBIIEE
JIesIHHE, BBITIOJIHAET YCTAHOBIICHHBIE 3aKOHOIATENIbCTBOM YCIIOBHS, BhIpa-
’Kasi TEM CaMbIM, YTO OHO OOJIbIlIe HE TPEICTABISIET OOIIECTBEHHOM Omnac-
HOCTH, BO3MOXHO JIOOMTHCA €ro HcCIpaBiieHHs 0e3 NpPHUBJICUEHHS K
YTOJIOBHOM OTBeTCTBEHHOCTH. OHAKO OOBUHEHUE JIMIA B COBEPIICHUU
HECKOJIbKMX MPECTYIMHBIX JIESIHUU WU B HEOJHOKPATHOM COBEPIICHHUU
OJTHOTO ¥ TOTO K€ JICSTHHSI YK€ CBUJICTEILCTBYET O BBICOKOW OOIIECTBEHHOM
OIMMACHOCTH JAHHOTO JIMIa. B Takux ciydasx 0cBOOOXKIEHUE JIHIIA OT yIo-
JIOBHOUM OTBETCTBEHHOCTH, TO €CTh OTKa3 OT CY/IEOHOTO MPECIIeOBAHUS €T0
OT UMEHHU TOCYyJapCTBa, MPEMSATCTBOBAJIO ObI 3aIIUTE MTPABOMOPSIIKA U CO3-
J1aBajio Obl BO3MOKHOCTD JIJIsl TOBTOPHOTO COBEPIICHUS MPECTYIUICHUM, a
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TaKXXe HE MO3BOJIMIIO OBl PEIIUTh 3a/1a4H, CTOSIIHE MEPE] YTroJIOBHBIM
3aKOHO/ATEIbCTBOM.

Ha ocnoBanuu BheimensnoxenHoro [lnenym Koncrurynuonnoro Cyna
CUMTAET, YyTO cojiepxkanue nyHkra 1 yactu "lIpumeuanue” crareu 72 Yro-
JIOBHOTO KOJICKCA SIBISIETCS JJOCTATOYHO SICHBIM U OJJHO3HAUYHBIM, YCTaHaB-
JuBas B MMIIEPATUBHOM MOPSJIKE BO3MOXHOCTH OCBOOOXKIECHHUS OT
CyAeOHOTO Mpecie0BaHus B 1IEJIOM TOJIbKO OJUH pa3 MO0 OCHOBAHUSIM,
MPEyCMOTPEHHBIM CTaThaMu 72-73-2 u 74-1 Konekca.

Crnenyer Takxe OTMETUTh, YTO B COOTBETCTBUU C MyHKTOM | "acTu
"Ilpumeuanue" ctatbu 72 YTONIOBHOTO KOJEKca, TOOPOBOJIbHAS SIBKA C
MMOBWHHOM JIMI1a, COBEPIIUBILIETO HOBOE MPECTYTUICHHUE MTOCIIE 0CBOOOXKIe-
HUS OT YTOJIOBHOW OTBETCTBEHHOCTH, aKTUBHOE COJECHUCTBUE PACKPBITUIO
MPECTYIUICHUS, U300IMUYCHUIO IPYTUX YUACTHUKOB MPECTYIUICHHUS], TOUCKY
1 0OHAPYKEHUIO UMYIIIECTBA, JOOBITOTO MPECTYIHBIM ITyTEeM, IOCTHKEHUE
MIPUMHUPEHHUS C TTOTEPIICBIIINM HJIA €r0 TPaBOIMPEEMHUKOM M3 YK CIIa OJin3-
KHUX POJICTBEHHUKOB, JI0OPOBOJILHOE MOJTHOE BO3MEIIICHHE yiiepOa miu 3a-
IIaKUBaHUE MPUYMHEHHOTO BPE/ia, YACTUYHOE BO3MEIIICHHE yIiepOa uin
COBEPIICHUE UHBIX AEHCTBU, MPUBEAIINX K CHUKEHHUIO ylIepOa, MOryT
YUUTHIBATHCS IPU HA3HAUEHUU HAKa3aHUs KaK CMST4Yarole 00CTOsITelNb-
CTBa COIVIACHO CTaThe 59 YToIOBHOTO KOJIEKCa ITPH BHIOOpE BHIA U pazMepa
HaKa3aHUs.

[To npyromy Bormpocy, noaHsTomy B oopaiienuu, [Inenym Konctury-
nuoHHoro Cyzia cuuTaeT HeOOXOAUMBIM MMOAYEPKHYTh, UTO OBICTPOE pac-
KPBITHE IPECTYIUICHU, BCECTOPOHHEE, TOJTHOE U OObEKTUBHOE BBISICHEHUE
BCEX OOCTOSITENILCTB, CBSI3AHHBIX C YTOJIOBHBIM IMpECie0BaHIEM, U300-
JUYEHUE U TIPUBJICUCHHUE K YTOJIOBHOM OTBETCTBEHHOCTH JIUII, COBEPIITUB-
IMX NPECTYIUICHUE, SIBISIOTCS 3a/ladyaMHi YTOJIOBHOTO CYyJIOIIPOU3BOICTBA
(ctarbst 8 Yro0BHO-IIPOLIECCYATLHOTO KOJIEKCa).

B sToM oTHOIIEHNH, eciau Obl KaX/J10€ U3 COBEPIICHHBIX JIMIIOM TIpe-
CTYIHBIX I€STHUH ObLJI0 0OHAPYKEHO J10 0CBOOOXKIEHHUS €r0 OT YTOJIOBHOM
OTBETCTBEHHOCTH 32 KaKOe-TM0O M3 COBEPILICHHBIX UM MPECTYIUICHHIA, 3TO
co371a710 ObI, B 3aBUCUMOCTH OT OOCTOSITENIbCTB Ji€Jia, HEOAHOKPATHOCTD
WJIM COBOKYITHOCTb MPECTYIIEHUH, COITIaCHO cTaThsiM 16 u 17 YronosHoro
KOJIeKca. DTO MO3BOJIUIIO ObI OCBOOOAUTH JIUIO OT YTOJIOBHOM OTBETCTBEH-
HOCTH B CITy4asiX, KOr/ia 3TO IpelyCMOTPEHO 3aKOHOIaTEIbCTBOM. OTHAKO
OIIEHKA JIUIIAa B TIPOM3BOJICTBE MO JIPYTOMY MPECTYITHOMY JICSTHUIO, COBEP-
IICHHOMY JI0 MOMEHTa OCBOOOXKICHHS OT YTOJIOBHOW OTBETCTBEHHOCTH,
KaK yXe OJHaXJbl 0CBOOOXKIEHHOTO OT YTOJIOBHOM OTBETCTBEHHOCTH,
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YXYAIIAIO OBl €r0 TOJ0XKEHUE U MPUBEJIO Obl K HAPYIICHUIO MPUHIIAIIOB
YTOJIOBHOTO 3aKOHOJIATENIbCTRA.

Crnenyer yuyuThIBaTh, YTO oOecreyeHrne MPUHIIUIIOB PABEHCTBA Mepes
3aKOHOM U CYJIOM W 3aKOHHOCTH BO3MOXKHO TOJIBKO MPHU €IUHOO0Opa3HOM
MOHMMAHUH U TOJKOBAaHWU YTOJIOBHO-IIPABOBBIX HOPM BCEMHU IMPaBOIPH-
MEHUTEJIbHBIMU OpraHamMu. HeBepHoe ToJIKOBaHME U MPUMEHEHUE TTPaBO-
MIPUMEHUTENIEM UHBIM 00Pa30M He BBI3BIBAIOIIEH CIIOPOB 3aKOHOATEIbHOM
HOPMbI MOXKET MIPUBECTHU K HAPYILICHUIO TPUHIMIIA TPABOBOM ONpe/IeIeH-
HOCTH U CJIeJIaTh HEBO3MOXKHBIM BBITIOJIHEHHE 3a]1a4 YTOJIOBHOTO 3aKOHO-
JIaTEeNbCTBA.

Taxum obpazom, Ilnenym Koncrutyunonnoro Cyna cuuraer, 4to B co-
oTBETCTBMHU C MyHKTOM | yactu "[Ipumeuanue” ctatb 72 YrogoBHOIO KO-
JIeKca, €CJIM BBISBISETCS, YTO JIMIO, OCBOOOXKJIEHHOE OT YroJIOBHOM
OTBETCTBEHHOCTH MO CTaThsiM 72-73-2 u 74-1 Toro ke Konekca, panee
COBEPILMIIO JIPYTU€ MPECTYIUICHUS, MPUMEHEHNE OCBOOOXKEHHUS OT yTo-
JIOBHOUM OTBETCTBEHHOCTH SIBJISIETCS BO3MOKHBIM.

Ha ocnoBanuu BeiiensnoxeHHoro [lnenym Koncrurynuonnoro Cyna
MIPUXOJIUT K CJIETYIOLIMM BBIBOJAM:

- CornacHo nyHkry | wactu "IIpumeuanue" crarbu 72 YroioBHOTO
KOZIEKCa, JIULIO MOYKET OBITh OCBOOOXKIEHO OT YTOJIOBHOM OTBETCTBEHHOCTH
1o crarbsaMm 72-73-2 u 74-1 Toro xe Koxekca B 001IEN CII0)KHOCTHA TOIBKO
OJIMH pas3.

B cnydae coBepiiieHHst HOBOTO TPECTYIUICHUS JIUIIOM, OJHOKPATHO
OCBOOOKICHHBIM OT YTOJIOBHOM OTBETCTBEHHOCTH B COOTBETCTBUU C ITyHK-
toM 1 yactu "lIpumeuanue” crarbu 72 Yroa0BHOTO KOJIEKCa, BHITTOJIHEHUE
UM JIEUCTBUM, HEOOXOIUMBIX IS OCBOOOXKACHHUS OT YTOJIOBHOU OTBET-
CTBEHHOCTH, MOXET OBbITh YYTEHO KaK CMsrdaroliee OOCTOSITeNbCTBO
cornacHo crarbe 59 Kopekca;

- [lynkr 1 yactu "[Ipumedanue" crateu 72 YroiaoBHOIO KojieKca HE MC-
KJIFOUaeT BO3MOXKHOCTH OCBOOOKICHUSI OT YTOJIOBHOM OTBETCTBEHHOCTH
Juna, 0CBOOOXKJIEHHOTO OT YTOJIOBHOM OTBETCTBEHHOCTH IO CTAaThsIM
72-73-2 u 74-1 toro xe Koznekca, 3a 1pyroe npecTynHoe AesiHUE, COBEp-
IIEHHOE JI0 0CBOOOXKIEHUSI OT OTBETCTBEHHOCTH.

PykoBonctBysick yacthio VI ctatbu 130 Konctutynuu AszepOaiimkan-
ckoit PectyOnuku, cratbsimu 60, 62, 63, 65-67 u 69 3akona AzepOaiimkaH-
ckoit Pecnyomuku “O KonctutynmonHom cyae”, Ilnenym Konctu-
tyrmmonHoro Cyna AzepbOaimxanckoit PecryOonuku
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IHOCTAHOBMUIJI:

1. Cornacuo nysnkry 1 yactu "[Ipumedanue" ctatbu 72 YroiaoBHOTO
Koziekca AzepOaiimkaHckoit PecyOmuku, THUII0 MOXKeT OBITh OCBOOOXKIEHO
OT YTrOJIOBHOM OTBETCTBEHHOCTHU MO CTaThbsiM 72-73-2 u 74-1 Toro xe
Konekca B 00111t CIIOKHOCTH TOJIBKO OJTUH Pa3.

B ciyyae coBepiieHuss HOBOTO MPECTYIJICHUS JIULIOM, OJHOKPATHO
OCBOOOXICHHBIM OT YTOJIOBHOUM OTBETCTBEHHOCTH B COOTBETCTBHH C ITyHK-
toMm | vactu "l[lpumeuanue” ctatbu 72 YroJoBHOTO Kojekca AzepOaii-
JKAHCKOUM PecryOnmuky, BBHITTOTHEHUE UM JIEHCTBUN, HEOOXOMUMBIX ISt
OCBOOOKJIEHUS OT YTOJIOBHOM OTBETCTBEHHOCTH, MOXKET OBITh YUTEHO KaK
cMsryaroIee o0CToITeaIbCTBO comtacHo crathe 59 Koaekca;

2. [Tynkr 1 vactu "llpumeuanne” ctarbu 72 YroaoBHOIO kKojekca Azep-
OaifpkaHckoi PecryOnmukn He HCKITFOUAeT BO3MOXHOCTH OCBOOOXKICHHUS
OT YTOJIOBHOW OTBETCTBEHHOCTH JIUI[A, OCBOOOXAEHHOTO OT YTOJIOBHOM OT-
BETCTBEHHOCTHU MO cTarhsiM 72-73-2 u 74-1 toro ke Konekca, 3a npyroe
MPECTYITHOE JIESTHUE, COBEPIIICHHOE 10 OCBOOMKICHHS OT OTBETCTBEHHOCTH.

3. IlocTaHoBIIEHUE BCTYNAET B CHIIY CO JHS OITYOJIHMKOBAHHUS.

4. IlocTaHoBneHre OMyOIUKOBATh B OHUIIMATBHBIX TOCYAAPCTBEHHBIX
razerax AzepOaiimxanckoii Pecrryonuku u “Bectanke Koncturynnonnoro
Cyna AzepOarimxaHnckoi PecrmyOnuku”, a Takxke pa3sMeCcTUTh Ha OQUIIH-
anbHOM MHTepHeT-caiite KoHcturynumonnoro Cyna AsepOaiimkaHCKOM
PecnyOnukmu.

5. [locraHoBICHHE SABISICTCS OKOHYATEITBHBIM M HE MOXKET OBITh OTME-
HEHO, U3MEHEHO WX O(PUIIMATIBHO UCTOJIKOBAHO HU OJIHUM OPraHOM WJIU
JULIOM.
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AZIORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI
KONSTITUSIYA MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Cinayat Macallasinin 72-ci maddasinin
“Qeyd” hissasinin 2-ci bandinin hoamin Macallonin 73-1.2 v
73-1.3-cii maddalari ils slaqgali sokilds sorh edilmasing dair

9 yanvar 2023-cii il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomosinin Plenumu Forhad
Abdullayev (sodr), Sona Salmanova, Humay oOfondiyeva, Rovson
Ismayilov, Ceyhun Qaracayev (moruzogi-hakim), Rafael Qvaladze, Isa
Nocofov vo Kamran Sofiyevdon ibarat torkibdo,

mohkaoma katibi Foraid Oliyevin istiraki ila,

Azorbaycan Respublikast Konstitusiyasinin  130-cu  maddosinin
VI hissosing, “Konstitusiya Mohkomaosi haqqinda” Azorbaycan Respub-
likas1 Qanununun 27.2 vo 33-cli maddolorine vo Azarbaycan Respublikasi
Konstitusiya Mohkomasinin Daxili Nizamnamasinin 39-cu maddasing
miivafiq olaraq, xiisusi konstitusiya icraatinin yazili prosedur qaydasinda
kecirilon mohkomao iclasinda Soki Apellyasiya Mohkomasinin miiracioti
osasinda Azarbaycan Respublikasi Cinayat Macallasinin 72-ci maddosinin
“Qeyd” hissasinin 2-ci bondinin homin Macallonin 73-1.2 vo 73-1.3-cii
maddolori ilo alagali sokilds sorh edilmasing dair konstitusiya isino baxdi.

Is iizro hakim C.Qaracayevin moruzosini, maraqli subyektlorin
niimayondoalori Soki Apellyasiya Mohkomaosinin sadri N.Quliyevin, Azor-
baycan Respublikas1 Milli Maclisi Aparatinin Dovlst quruculugu, inzibati
v harbi qanunvericilik sobasinin miidiri H.M.Seyidin, miitoxassislor Azor-
baycan Respublikast Ali Mohkomasinin Cinayat Kollegiyasinin sadri
H.Noasibovun, Baki Apellyasiya Mohkomosinin hakimi Z.Sirinovun, Azor-
baycan Respublikasi Bas Prokurorlugunun Hiiquqi tominat vo insan
hiiquglart mosalolori idarssinin raisi A.Osmanovanin miilahizalorini,
ekspert Baki Dovlot Universitetinin Hiiquq fakiiltosinin Cinayat hiiququ
vo kriminologiya kafedrasinin dosenti, hiiquq tlzro folsofo doktoru
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M.Bayramovanin rayini vo is materiallarini arasdirib miizakiro edorok,
Azarbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu

MUDYYON ETDI:

Soki Apellyasiya Mohkomasi Azarbaycan Respublikasinin Konstitusiya
Mohkomasine (bundan sonra — Konstitusiya Mohkomasi) miiraciot edorok
Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya)
60 vo 71-ci maddslori baximindan Azaorbaycan Respublikasi Cinayot
Macallasinin (bundan sonra — Cinayat Macallasi) 72-ci maddosinin “Qeyd”
hissasinin 2 va 3-cii bondlorinin homin Macallonin 73-1.2 vo 73-1.3-cii
maddalori ilo olagali sokildo sorh olunmasini xahis etmisdir.

Miiracistdon goriiniir ki, Mingacevir Sohor Mohkomasinin 22 iyun 2022-ci
il tarixli hokmii ilo R.Musayev Cinayat Macollosinin 178.2.1, 178.2.2 vo
178.2.4-cii maddalorinde nazordo tutulan cinayst omolini torstmokda
togsirli bilinarok 1 il 11 ay 27 giin miiddstine azadligdan mohrum etmao
cozasina mahkum edilmisdir.

Hokma asason, R.Musayev etibardan sui-istifads etms vo aldatma yolu
ilo 6zgonin amlakini alo kecirmok mogsadi ilo tanis1 R.Mustafayevin
etibarindan sui-istifado edib onun 3 000 manat moablogdo pulunu alib oalo
kecirarok zororgokmis soxso maddi ziyan vurmagla doloduzluq etmisdir.
Bundan basqa, o, tokraron etibardan sui-istifado etmo vo aldatma yolu ilo
0zgonin amlakini alo kegirmok magsadi ilo tanis1 R.Hiiseynovla qabaqg-
cadan olbir olan bir qrup soxs halinda A.Pasayevin etibarindan sui-istifado
edib onun 10 000 manat mabloginds pulunu alaraq, qabaqcadan aralarinda
olan raziliga asason homin pulun 5 000 manatin1 R.Hiiseynova verorak,
galan 5 000 manatin1 1so 0zl olo kegirarok zororcokmis soxs A.Pasayevo
xeyli migdarda maddi ziyan vurmaqla dsladuzluq etmisdir.

R.Musayev apellyasiya sikayoti verorok Mingacevir Sshor
Mohkomasinin hokmiiniin doyisdirilmasini vo ona toyin edilmis cozanin
yungiillogdirilmasini xahis etmisdir.

Apellyasiya instansiyast mohkomosindo cinayot isino baxilarkon
miioyyon edilmisdir ki, R.Musayev etibardan sui-istifado etmo vo aldatma
yolu ilo 6zgonin omlakini alo kegirmok mogsadi ilo almis oldugu 10 000
manat mablogds pulun 6ziino diison pay hissasini, yoni 5 000 manati
zororgokmis soxso 6domis, qrupun digor iizvii olan R.Hiiseynov iso 6z
payina diison 5 000 manat ziyan1 6domomisdir.

Cinayaot isino apellyasiya qaydasinda baxilmasi tizro mohkoma iclasinin
gedisindo miidafio torofi R.Musayevin imumilikds hazirki cinayot isi tizro
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onun payina diison ziyanin, yoni 8 000 manatin iyirmi bes faizi miqdarinda
dovlat biidcosine ddonis etdiyini bildirarak onun cinayat masuliyyotindon
azad olunmasi haqqinda gorarin ¢ixarilmasini xahis etmisdir.

Miiraciotdo bununla bagli qeyd edilmisdir ki, R.Musayev torofindon hor
iki epizod iizra onun payina diison ziyanin, yoni 8 000 manatin iyirmi bes
faizi miqdarinda dovlot biidcosino 6donis edilmis olsa da, cinayot
naticasindo vurulmus imumi ziyanin (yoni 13 000 manatin) iyirmi bes faizi
miqdarinda 6donis dovlot biidcosine tam sokildo 6donilmadiyi halda soxsin
mosuliyyotdon azad edilmosinin miimkiinliiyli barads tocriibads geyri-
mioyyonlik mévcuddur.

Cinayot Macallosinin 73-1.2-ci maddasinin tolobino osason, bu Mocal-
lonin 178.2, 179.2, 186.2.1, 189-1.2-1-ci maddslorindo nozords tutulmus
omoli (omollori) térotmis, zoror¢okmis soxslo barismis vo doymis ziyani
tamamilo 6domis soxs, cinayat naticosindo vurulmus ziyanin iyirmi bes
faizi miqdarinda dovlot biidcosino 6donis etdikds cinayot mosuliyyatindon
azad edilir.

Gostarilonlora asason miiracistedon hiiquq tatbigetms tocriibasindoki
geyri-miioyyonliyin aradan galdirilmasi, vahid istintaq vo mohkomo
tacriibasinin formalasdirilmasi, cinayat qanunvericiliyi normalarinin eyni
qaydada totbiginin vo bununla da hiiquqi miiayyanlik prinsipinin tomin
edilmosi mogsadilo Konstitusiya Mohkomaosino miiraciot edilmosinin
zoruriliyi gonaoting golmisdir.

Konstitusiya Mohkomaosinin Plenumu miiracistls olagoadar asagidakilar
qeyd edir.

Cinayat Maocallosinin vozifolorindon bohs edon 2-ci maddosina goro,
Macallonin vazifalari siilhii vo bagoriyyatin tohliikasizliyini tomin et-
mokdon, insan vo vatondas hiiquq vo azadliglarini, miilkiyyati, iqtisadi
foaliyyati, ictimai qaydani vo ictimai tohliikosizliyi, otraf miihiti, Azorbay-
can Respublikasinin konstitusiya qurulugsunu cinayatkar qasdlordon qoru-
maqdan, habels cinayatlorin qarsisini almaqdan ibaratdir.

Bu vozifolori hoyata keg¢irmok iigiin Cinayot Mocollosi cinayat
mosuliyyatinin asaslarini vo prinsiplorini, soxsiyyat, comiyyat vo dovlot
ticlin tohliikali olduguna goro cinayot sayilan omollorin dairasini vo homin
cinayatlorin toradilmasino gors totbiq edilon cozalarin ndvlorini, hoddini
vo hacmini, habels digor cinayat-hiiquqi xarakterli todbirlori miioyyan edir.

Cinayost qanununun osas institutlarindan biri olan cinayot
mosuliyyatindon azad etmo Macollonin 11-ci faslindo miioyyon edilmisdir.

Cinayot ganununun vozifalorinin yerino yetirilmosi baximindan dairasi
konkret gdstorilmis vo ya miioyyon kateqoriya cinayatlor {izro soxsin
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cinayat toratdikdon sonraki davranisina miivafiq olaraq qanunvericilikdo
onun masuliyyatdon azad edilmasi imkani nazards tutulmusdur. Cinayat
Macollosinin 72—73-2-ci maddalorindo soxsin cinayot moasuliyyotindon
azad edilmosinin miimkiinliiyiinii nozords tutan vo belo azadetmonin gorti
kimi soxsin cinayat noticosindo doymis ziyan1 6domasini, zorargokmislo
barigsmasini vo miivafiq olaraq dovlst biidcasine 6donis etmosini miioyyon
edon hiiquqi tonzimetms cinayat mosuliyystinin vo cozanin diferensial-
lagdirilmasi, onlarin islahedici tosirinin giiclondirilmasi, yeni cinayatlorin
toradilmosinin garsisinin alinmasi, coza siyasotinin humanistlosdirilmasi
vo comiyyatdon tocridetmos ilo alagodar olmayan alternativ coza vo proses-
sual macburiyyat tadbirlarinin tatbiginin genislondirilmasi vo son naticoda
soxsiyyatin, comiyyat vo dovlotin cinaystkar qosdlordon qorunmasi kimi
konstitusiya ohomiyyatli mogsadlors nail olmaga yonalmisdir.

Konstitusiya Mohkomasi Plenumunun bir sira gorarlarinda cinayot
mosuliyyatindon azad etmonin osaslari ilo bagl izahlar verilmis, o clim-
lodon “Azarbaycan Respublikasi Cinayot Macallasinin 73.1 va 73.2-ci
maddalorinin sorh edilmasino dair” 2022-ci il 25 iyul tarixli Qorarinda qeyd
edilmisdir ki, cinayot torotmis soxsin dovlot mocburetma todbirlorine moruz
galmali olmasi cinayat qanunvericiliyinin imumi gobul olunmus yanas-
masidir. Bu zaman cinayatlorin torodilmasinin qarsisini alan on tosirli vasito
cozanin agirhigr deyil, onun qagilmazligidir (ubi culpa est, ibi poena subesse
debet). Bununla yanasi qanunla nozords tutulan bir sira hallarda cinayot
torotmis soxs cinayot mosuliyyotindon azad edilo bilor.

Miiasir cinayot odalot miihakimasi sisteminin forqlondirici xlisusiyyati
cinayat masuliyyatindon azad etmonin hom mohkomoyadok morhalads,
hom do mohkoma icraatt moarholosindo miimkiin olmasi, bununla da cinayot
togibino xitam verilmosilo olagadar cinayat islorinin sayinin azalmasidir.
Homin institutun hoyata kecirilmosinin forqli 6lkslords miixtslif prose-
durlarinin olmasina baxmayaraq, hiiquqi mahiyyati har yerds eyni qalir —
prosessual qanunvericilikds nozords tutulmus hallarda cinayot toqibino
borastverici asaslar olmadan xitam verilir.

Qorarda homginin geyd olunmusdur ki, cinayat mosuliyyotindon azad
etmonin sorti kimi cinayot torotmis soxsin zoror¢okmis soxslo barisigi
corcivasindo hom doymis maddi zororin avozinin (masolon, ogurlanmis,
zadalonmis omlakin qaytarilmasi vo ya onun doyori miqdarinda pul kom-
pensasiyasinin) 0donilmasi, hom do doymis monavi zororin ovozi olaraq
miioyyon kompensasiyanin 6donilmasi nozords tutulur.
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Cinayot Mocollasinin  73.1 vo 73.2-ci maddolorinin maotnindon
goriindiiyti kimi, doymis zararin 6donilmasi cinayst masuliyystindon azad
edilmonin vacib sartlarindon biridir.

Homin maddslarda nozards tutulmus zararin 6donilmasi dedikdo, zorarin
ovozinin ddonilmaosi ilo yanasi, homginin cinayat naticosinds zororgokmis
soxsin pozulmus hiiquglarinin vo ganuni maraqlarinin barpa edilmasina
yonolmis sair todbirlor basa diisiilmalidir.

Konstitusiya Mohkomasinin Plenumu geyd olunan Qorarinda belo
noticoyo golmisdir ki, Cinayat Macallosinin 73.2-ci maddasi imperativ
norma olmaqla, homin maddodo sadalanan cinayot omoalini (emallorini)
torotmis soxsin zoror¢okmis soxslo barigmasi, homginin ona doymis ziyani
tamamilo 6domasi onun cinayat moasuliyyatindon azad edilmosi {iciin sortsiz
asasdir.

Eyni zamanda “Azorbaycan Respublikasi Cinayot-Prosessual Macal-
lasinin 37.4, 39.1.9, 40.2 vo 41.7-ci maddoslorinin sorh edilmoasino dair”
2011-ci 1l 15 1yul tarixli Qorarinda Konstitusiya Mohkomasinin Plenumu
Cinayat Macoallosinin 73-cli maddoasinds nozords tutulmus zoror¢okmis
soxslo barigsmagla olagodar cinayot moasuliyyatindon azad etmo institutu ilo
bagl gostormisdir ki, Cinayat Macallosinin 73-cii maddasi cinayat toqibino
xitam verilmosinin asagidaki sortlorini miioyyon etmisdir:

* barasindo cinayat toqibi baglanmis soxsin omoli bdyiik ictimai tohliiko
toratmoayan;

* togsirlondirilon soxs zorar¢okmiso doymis ziyan1 6domis vo ya vurul-
mus zorori aradan qaldirmis;

» togsirlondirilon soxs zorar¢okmislo barismis olmalidir.

Gostorilon sortlorin hamist mévcud olduqgda, togsirlondirilon soxs cinayot
mosuliyyatindon azad oluna bilor.

Qeyd olunmalidir ki, “Azarbaycan Respublikasinin Cinayot Macal-
losinds doyisiklik edilmasi haqqinda™ 2017-ci il 20 oktyabr tarixli Azor-
baycan Respublikasinin Qanunu ilo Cinayat Macallosinin 11-c¢i faslino
miilkiyyat oleyhino olan cinayatlora goro cinayot mosuliyyatindon azad
etmoni nazoards tutan 73-1-ci madda alave edilmisdir.

Belo ki, Macallonin 73-1.1-ci maddasine asason, homin Macallonin
178.1, 179.1, 185.1, 186.1, 187.1, 187.2, 189-1.1 vo 189-1.2-ci mad-
doalaorinda nozordos tutulmus amoali (emoallori) toratmis soxs zorar¢okmis
soxslo barisdigda vo ona doymis ziyani1 tamamilo 6dodikdo, 73-1.2-ci mad-
doasina gors iso homin Macallonin 178.2, 179.2, 186.2.1, 189-1.2-1-ci mad-
dolorinds nozords tutulmug omoli (emollori) térotmis, zororgokmis soxslo
barismis vo doymis ziyani tamamilo 6domis soxs, cinayot noticosindo
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vurulmus ziyanin iyirmi bes faizi miqdarinda dovlot biidcosino 6danis
etdikda cinayat mosuliyyotindon azad edilir.

Macallonin 73-1.3-cii maddasina miivafiq olaraq, Cinayat Macallosinin
178.3, 178.4, 179.3 vo 179.4-cli maddoslorinds nazardo tutulmus amoali
(omollori) torotmis, zorargokmis soxslo barismis vo doymis ziyani tamamilo
odomis soxs, cinayat naticasinda vurulmus ziyanin olli faizi miqdarinda
dovlat blidcasine 6donis etdikds cinayat mosuliyyatindon azad edils bilar.

Cinayot Macallasinin 72-ci maddosinin “Qeyd” hissasinin 2-ci bondinin
tolobina goro, homin Macallonin 72—73-2-ci maddslorinds nozards tutulan
cinayot omoli istirak¢iligla toradildiyi hallarda, zorar¢okmis soxso doymis
ziyan vo bu Macollonin 73-1.2, 73-1.3 vo 73-2.2-ci maddolorindo nozordo
tutulan dovlot biidcosine 6donis cinayatin istirak¢ilarinin hor birinin
cinayatin toradilmasinda faktiki istirakinin xarakterindon va doracesindan,
cinayatkar moqgsodo nail olunmasinda bels istirakin shomiyyatindan,
vurulmusg zororin hocmina vo xarakterino onun tosirindon asili olaraq
maohkoma torafindon miioyyon olunmus pay iizro ddonilir.

Azarbaycan Respublikasi Cinayat-Prosessual Macallosinin 40.5-ci mad-
dosinin tolobino goro, Cinayot Macollosinin 72—73-2-ci maddolorindo
nozords tutulmus cinayot omollori istirak¢iligla toradildiyi hallarda, homin
Macollonin 72-ci maddasinin “Qeyd” hissosinin 2-ci bondino osason
zorargokmis $oxso doymis ziyan vo dovlot biidcosine ddonisin istirak¢ilarin
hor biri torafindon miisyyon pay ilizro 6donilmasi mohkomoyadok icraat
zamani tohqiqat¢inin vo ya miistontiqin prokurorla razilagdirilmis gorari,
mohkomo icraati zamani iso mohkomonin gorari ilo hall olunur.

Goriindiiyli kimi, Cinayot Macollasinin 73-1.2 va 73-1.3-cii maddolori
miivafiq olaraq Cinayat Maocoallosinin 178.2, 179.2, 186.2.1. 189-1.2-1,
178.3,178.4, 179.3, 179.4-cii maddolorindos gostorilon cinayatlori toratmis
soxslorin cinayat mosuliyyatindon azad edilmasi sortlorini tosbit edirsa,
Macallonin 72-ci maddasinin "Qeyd” hissasinin 2-ci bandi homin cinayatlor
istirakciligla toradildiyi halda bu sortlorin na ciir totbiq edilmali oldugunu
nozords tutur.

Qeyd olunan normalarin tohlili onu demoyo asas verir ki, Cinayat Mocal-
lasinin 73-1.2 va 73-1.3-cii maddslorinds gdstarilon cinayatlar istirak¢iligla
toradildiyi halda hor bir istirak¢t vurulmus ziyani vo dovlot biidcosine
0donisi Cinayat Macallasinin 72-ci maddosinin “Qeyd” hissasinin 2-ci ban-
dinin tolobins uygun olaraq miioyyan edilon pay iizro tamamilo 6domalidir.

Bu o demokdir ki, istirakgiligla toradilon Cinayot Macallasinin 73-1.2
vo 73-1.3-cli maddolorindo gostorilon cinayatlor lizro vurulmus ziyanin vo
dovlat biidcosino ziyanin miivafiq olaraq iyirmi bes vo ya olli faizi
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mobloglorindo 6donisin tamamilo 6donilmasi dedikds, mohz hor bir isti-
rake1 liclin miivafiq qaydada miioyyon edilmis payi togkil edon moblogin
zarargokmis saxsa va dovlat blidcasine tamamilo 6donilmasi ehtiva olunur.
Yoni paylar miioyyon edildikdon sonra cinayatin hor bir istirak¢isinin
lizorino zorar¢okmis soxso va dovlet blidcosine ddonislorin mohz onun
payina miivafiq olan hissonin edilmosi vozifosi diisiir.

Homg¢inin Cinayst Macallasinin 73-1.2 vo 73-1.3-cii maddalorinds
cinayat masuliyyotindon azad etmanin sortlori qismindo miisyyan edilmis
hallar onu gostarir ki, cinayat masuliyyatindon azad etms fordi qaydada,
ictimai-tohliikali omali torotmis har bir soxsin cinayot prosesindo niimayis
etdirdiyi davranisdan asili olaraq totbiq edilon, Macallonin 72-ci mad-
dosinin “Qeyd” hissosinin 2-ci boandi, 73-1.2 vo 73-1.3-cli maddslorino
uygun miisbat davranis gostoron (yoni miioyyon edilmis pay lizro ziyani vo
ziyanin miivafiq faizi miqdarinda dovlst biidcasine 6donisi etmaoklo
zorargokmis soxslo barisiq oldo edon) togsirlondirilon soxsi belo davranis
gostormayan togsirlondirilon soxslorden forglondirmoys xidmot edon giizost
institutu kimi nozardo tutulmusdur.

Gostorilonloro osason Konstitusiya Mohkomosinin Plenumu belo
noticoyo golir ki, Cinayat Macallosinin 73—73-2-ci maddslorinds nozordo
tutulan cinayat omoli istirakciligla toradildiyi hallarda zorar¢okmis soxslo
barigmis, cinayatin istirak¢ilariin hor birinin cinayatin térodilmosindo fak-
tiki istirakinin xarakterindon vo doracesindon, cinayatkar mogsode nail
olunmasinda bels istirakin shomiyyatindon, vurulmus zorarin hacmino vo
xarakterino onun tosirindon asili olaraq miioyyon olunmus pay {izro
zorargokmis soxso doymis ziyani tamamilo 6domis, o climlodon Cinayot
Macollosinin 73-1.2-ci maddosindo nozordo tutulmus qaydada cinayot
noticosindo vurulmus ziyana miivafiq miioyyon olunmus payin iyirmi bes
faizi, homin Macallonin 73-1.3-cili maddasinds nozards tutulmus halda iso
vurulmus ziyana miivafiq payin olli faizi miqdarinda dovlet biidcasine
Odonis etmis soxs cinayat mosuliyyatindon azad edils bilor.

Oxsar yanasma Azorbaycan Respublikasi Ali Mohkomasi Plenumunun
“Doloduzluq cinayatlorino dair islor izro mohkomso tocriibosi hagqinda”
2015-ci il 11 1yun tarixli Qorarinda da 6z oksini tapmisdir. Homin Qorarin
40-c1 bondina goro, doloduzluq cinayati istirakciligla toradildiyi hallarda
ziyan va blidcaya 6donislor Cinayat Macallasinin 72-ci maddasinin “Qeyd”
hissasinin 2-ci bandine miivafiq olaraq cinayatin istirak¢ilarinin har birinin
cinayatin téradilmasinds faktiki istirakinin xarakterindon v dorocosindan,
cinayotkar mogsodo nail olunmasinda belo istirakin ohomiyyotindon,
vurulmus zororin hocmino vo xarakterino onun tosirindon asili olaraq
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mohkoms torafindon miioyyan olunmus paylara miivafiq suratds 6donilir.
[stirakciligla toradilon daloduzlug cinayatloring géro mohkum edilmis soxs-
lorin hokmiin icras1 qaydasinda icraatda Cinayot Macallosinin 80-1-ci mad-
dosino asason cozadan azad edilmosi masalosi do hor bir istirak¢inin payina
miivafiq olaraq hall edilmali oldugundan, hetta istirak¢ilar mahiyyati lizro
cinayat isino baxilmasi zamani ziyani 6domok niyystindo olmadiqglar1 halda
belo, mohkomao hor bir istirak¢inin cinayat noticosindo meydana golmis
ziyanda payimi (6domali oldugu ziyanin miqdarini) miioyyon etmalidir.

Cinayot Macollasinin 73-1-ci maddasindo gostorilon istirakciligla
toradilon cinayat omallorinin vurdugu ziyana gors birgo moasuliyyot dagiyan
bir qrup soxs torafindon toradilon cinayatlors dair islordo, Cinayot Mocal-
lasinin 73-1-ci maddasinin biitlin talablori yerino yetirilmissa, zororin
odonilmasi vo digor ddonislor onlardan on azi biri torofindon tam sokildo
yering yetirildiyi halda da cinayat prosesini hoyata kegiron organ cinayatin
biitiin istirak¢ilaria garsi cinayat toqibine son qoya bilar.

Cinayat mosuliyystindon azad etmonin cinayot toqibi orqani vo ya
mohkomonin miilahizosino osason hoyata kecirildiyi hallarda, soxsin
mosuliyyatdon azad olunmasi mosalasi hall edilorkon togsirlondirilon soxsin
zarorgokmis soxslo barigmast vo ona vurulmus ziyan1 6domaosi ilo yanasi,
1§ lizra chomiyyat kosb edon digor hallar, o ciimlodon togsirkarin soxsiyyo-
tini saciyyolondiran xiisusiyyatlor, cinayatin toradilma soraiti vo s. nazars
alinaraq obyektiv vo asaslandirilmig gorar qobul edilmalidir.

Gostarilonlora asason Konstitusiya Mohkomasinin Plenumu agagidaki
noticolors golir:

— Cinayat Macollosinin 73-1.2-ci maddosinds nozordo tutulan cinayot
omoli (emoallori) istirakciligla toradildikdo, cinaystin istirak¢ilarinin hor
birinin cinayatin toradilmasindo faktiki istirakinin xarakterindon vo
doracasindon, eloco do ganunla miioyyon edilmis digor hallardan asili
olaraq cinayat naticesinds vurulmus iimumi ziyanin miisyyan edilmis paya
osason lizorind diison hissosini zoror¢okmis soxso tamamilo 6domoklo
onunla barigmis, habelo homin payin iyirmi bes faizi miqdarinda dovlot
bilidcosino ddonis etmis soxs miivafiq gaydada cinayot mosuliyyatindon
azad edilir;

- Cinayat Macallssinin 73-1.3-cii maddasinds nazards tutulan cinayat
omoli (emollori) istirakciliqla toradildikds, cinayotin istirak¢ilarinin hor
birinin cinayaotin torodilmesinda faktiki istirakinin xarakterindon vo
doracasindon, eloco do ganunla miiosyyon edilmis digor hallardan asili
olaraq cinayat naticosindo vurulmus timumi ziyanin miioyyon edilmis paya
osasan lizorino diison hissasini zoror¢cokmis soxso tamamilo ddomoklo
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onunla barismis, habelo homin payn olli faizi miqdarinda doévlst biidcasine
odonis etmis soxs miivafiq gaydada cinayat mosuliyyotindon azad edilo
bilar.

Azorbaycan Respublikasi Konstitusiyasinin  130-cu  maddosinin
VI hissosini, “Konstitusiya Mohkomosi haqqinda” Azorbaycan Respub-
likas1 Qanununun 60, 62, 63, 65-67 vo 69-cu maddslorini rohbor tutaraq,
Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Cinayot Macallasinin 73-1.2-ci maddasinda
nozordo tutulan cinayot omoli (omollori) istirakgiligla toradildikdo,
cinayatin istirak¢ilarinin hor birinin cinayetin torodilmosindo faktiki isti-
rakinin xarakterindon vo doracosindon, eloco do ganunla miioyyon edilmis
digor hallardan asili olaraq cinayot noticosindo vurulmus iimumi ziyanin
mioyyaon edilmis paya osason iizorino diigon hissosini zororgokmis $oxso
tamamilo 6domokls onunla barismis, habelo homin payin iyirmi bes faizi
miqdarinda dovloat blidcosine 6donis etmis soxs miivafiq gaydada cinayot
mosuliyyatindon azad edilir.

2. Azorbaycan Respublikasi Cinayat Macallosinin 73-1.3-cii maddoesindo
nozordo tutulan cinayot omoli (omollori) istirakciliqla torodildikdo,
cinayotin istirak¢ilariin hor birinin cinaystin térodilmosindo faktiki isti-
rakinin xarakterindon va doracasindan, eloco do ganunla miioyyon edilmis
digor hallardan asili olaraq cinayat noticosindo vurulmus {imumi ziyanin
miioyyan edilmis paya asason lizorine diison hissasini zorargokmis soxso
tamamilo 6domokla onunla barigsmis, habelo homin payin olli faizi miq-
darinda dovlst biidcosine 6donis etmis soxs miivafiq qaydada cinayat mo-
suliyyatindon azad edilo bilor.

3. Qorar dorc edildiyi giindon qiivvoys minir.

4. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetlorindo vo
“Azaorbaycan Respublikasi Konstitusiya Mohkomasinin Malumatinda dorc
edilsin, habelo Azorbaycan Respublikasi Konstitusiya Mohkomosinin rosmi
internet saytinda yerlosdirilsin.

5. Qarar gotidir, heg bir organ vo ya soxs torofindon logv edilo, doyisdirilo
vo ya rosmi tofsir edilo bilmoz.
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WUMEHEM A3EPBAM)KAHCKOM PECITYBJIMKH

I[TOCTAHOBJIEHHE
HJIEHYMA KOHCTUTYLHHMOHHOI'O CYIA
A3EPBANJIDKAHCKOU PECITYBJIMKHA

O TonkoBanuu myHKTa 2 yactu "llpumevanue’ crarbu 72
YroJsioBHOIo Koaekca AsepOaiizkanckon Pecnydmnku
BO B3aUMOCBsI3M ¢0 cTarbsimu 73-1.2 u 73-1.3 Toro ke Kogekca

9 suBaps 2023 roxa ropon baky

[Tnenym Koncturyumnonnoro Cyna AzepOaiimxanckoit PecyOnuku B
coctaBe ®apxana Adaymiaesa (npencenarens), Consl CariMaHOBOM, YMaii
Odenaunenort, Posmana Mcmaunosa, JDxeiixyna ['apamxkaeBa (cyabs-
noknaaunk), Padasns ['Bananze, Mcer Hamkadora u Kampana [lladuera,

c yuactueMm cekperaps cyna ®@apauna Anuesa,

pykoBoacTBysch yacTbio VI crateu 130 Konctutyuun Azepbaiinxan-
ckoii Pecriyomuku, crarbsamu 27.2 u 33 3akona AzepOaiimkanckoit Pecry0-
mukn "O KonctutyunonHoM Cyne" u crarbeit 39 BHyTpenHero ycrasa
Konctutynmonnoro Cyna Azepbaiimxanckoit PecriyOiauku Ha OCHOBaHUHT
oOparttenus [IIekuHCKOro anesIiuOHHOIO Cy/la PACCMOTpEl B Cy1e0HOM
3acelaHuU B MOPSAJIKE MUCHbMEHHOM MPOIEAYpPhl 0COO0T0 KOHCTUTYIIMOH-
HOTO MPOM3BOJCTBA KOHCTUTYLITUOHHOE JIEJIO O TOJIKOBAaHUH ITyHKTA 2 4acTH
"I[Ipumeuanue"” crarbu 72 YronoBHOro koaekca AszepOaiixanckoil Pec-
MyOJUKH BO B3aUMOCBSI3H cO cTarbsimu 73-1.2 u 73-1.3 toro xe Koaekca.

N3yuyuB u obcynus noknan cyapu Jx.['apamkaeBa mo gery, MHEHUS
IpeJICTaBUTENIEN 3aMHTEPECOBAHHBIX CyObeKTOB — npezcenaresns Llexun-
cKoro amneiuaiuonHoro cyaa H.I'ynuesa, 3aBenyroniero oTaeaom rocy-
JAPCTBEHHOI'O  CTPOMUTENBCTBA, AAMUHUCTPATUBHOIO U  BOEHHOIO
3akoHOMaTenbcTBa Anmnapara M Memxinca AzepOaiikanckoi Pec-
nyonuku X.M.Ceuja, cienuaiicToB — npejacenaresis YroJoBHOW KoJuie-
run BepxoBHoro cyna AzepOaiimxanckor Pecriyonuku X.Hacubogsa, cyapu
bakuHckoro anemtsanuonHoro cyaa 3.11upuHoBa, HayanbHUKa YIIpaBlIeHUsS
MIpaBOBOro obecrevyeHusl U npas yesnoBeka [‘eHepaabHON MPOKYypaTypbl
Azepbaitmkanckoi Pecmyonukn A.OcMaHOBOM, 3aKTIOYEHHUE dKCTIEpTa —
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Jo1IeHTa Kaeaphl yroJOBHOTO MpaBa U KPUMHUHOJIOTUH FOPUAMUYECKOTO (ha-
KynbTeTa BaknHCKOro rocyIapcTBEHHOTO YHUBEPCUTETA, TOKTOpa (Puiio-
cobpun mo mpaBy M.baiipamoBoii W Marepuansl gena, IlmeHym
Konctutynmonnoro Cyna Azepbaitmxanckoit PecriyOmuku

YCTAHOBMUIJI:

[lexuHCKMIT aneNSIUOHHBIN cyn oOpatwics B Koncturyuonnsiii Cyn
Azepbaitmkanckoit Pecyonuku (nanee — Koncturyumonssii Cyn) ¢
MpOCKOO JaTh ToJKOBaHWE MyHKTaM 2 u 3 yactu "lIpumedanne” crarbu
72 YronoHoro koaekca Azepoaiikanckoil PecriyOnuku (nanee — Yronos-
HBIA KOAEKC) BO B3aUMOCBA3U cO cTaThamu 73-1.2 u 73-1.3 Toro xe
Konexca ¢ Touku 3penus crareit 60 u 71 Koncruryuun Asepbaiikanckon
Pecny6nuku (nanee — Koncturtyius).

N3 obpatienus ciieayeT, 4To NPUroBOpoM MUHTSIYEBUPCKOTO TOPOI-
ckoro cyna ot 22 utonHs 2022 roga P.MycaeB Obl1 Ipu3HaH BUHOBHBIM B
COBEPILIEHUHN MPECTYIUIEHUS, NPEIyCMOTPEHHOTO cTarbsimu 178.2.1,
178.2.2 u 178.2.4 YrojaoBHOIo KOJEKCa, U MIPUTOBOPEH K JIMIIIEHUIO CBO-
60161 cpokoM Ha 1 rox 11 MecsiieB 27 nHEH.

ComnacHo npuroBopy, P.MycaeB coBepinia MOIIEHHUYECTBO C LENbIO
3aBJIa/ICHUs UMYLIECTBOM JIPYTOr'o JIMIIA ITyTeM 0OMaHa, a MMEHHO 3JI0yIIO-
TpeOuB oBepueM cBoero 3Hakomoro P.Mycradaesa, 3aBnazien ero AeHex-
HbIMU cpenicTBamMu B pazmepe 3 000 MmaHaTOB, MPUUYMHUB MaTe€pUaIbHbII
yiiep6 norepresieMy. Kpome TOro, oH moBTOPHO COBEPIIUI MOIIEHHU-
YEeCTBO B COCTABE I'PYIIIIBI JINIL 1O MPEBApUTEIbHOMY croBopy ¢ P.I'ycen-
HOBBIM C II€JIBIO 3aBJaJICHUS] UMYIIIECTBOM APYTOro JUIa MyTeM oOMaHa
u, 3noynotpedus nosepueM A.llamaea, 3aBiajien ero J1eHEKHBIMU CPE/I-
ctBamu B pazMepe 10 000 maHaTOB, U3 KOTOPBIX, COITIACHO MTPEABAPUTEIIb-
HOM nmoroBopeHHoctH, 5 000 manaroB ObuTM mepeaansl P.I'yceitHoBy, a
octasbHble 5 000 manaroB nmpucsow1 cam P.MycaeB, NpruYnHUB 3HAUNTENb-
HBIA MaTepuaibHbIi yep0 norepresmemy A.llamaesy.

P.MycaeB nonan anemisiiuoHHYy0 kaoly ¢ MpochO0i U3MEHUTD MPH-
roBop MUHISIYEBUPCKOTO TOPOJICKOTO CyJla M CMSTUNUTh HA3HAYEHHOE eEMY
HaKa3aHHe.

[Ipu paccMOTpEeHHH YrOJIOBHOTO Ji€Jia B CyJ€ aneUIsI{UOHHON WHCTaH-
MK ObUIO YCTaHOBJIEHO, 4TO P.MycaeB BBIIIIaTHII TOTEPIIEBIIEMY CBOIO
nonto B pazmepe 5 000 manatoB 13 10 000 MmaHATOB, MOJYYEHHBIX ITYyTEM
3710yNOTPEOIEHUS 10BEpUEM U OOMaHa C LIeJIbIO 3aBJIaJICHUS Uy)KUM UMY-
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LIECTBOM, B TO BpEMsI KaK JApyrou ujeH rpynmsl P.I'yceiiHOB He BbIIIIaTHI
CBOIO 7101110 yiepOa B pazmepe 5 000 maHaToB.

B xone cyne6HOro 3acenanusi Mo pacCMOTPEHHIO YTOJIOBHOTO Jieja B
aneJUIIIIMOHHOM MOPSAKE CTOPOHA 3allUThl coolmuia, uro P.Mycaes
BBITUIATHII B TOCY/IaPCTBEHHBIN OIOKET ABA/ILIATH ISThH MPOIIEHTOB OT MPH-
XOJIAILErocs Ha ero JA0JI0 yuiepOa 1o JaHHOMY YTOJIOBHOMY JI€Ny, TO €CTh
ot 8 000 MaHaTOB, ¥ MONPOCHUIIA BEIHECTH PELICHUE O €r0 0CBOOOKICHUN
OT YrOJIOBHOM OTBETCTBEHHOCTH.

B oGparmenun 1mo 3ToMy moBoty ObLII0 OTMEUEHO, uTo X0Tsi P.MycaeBbiM
OblJla MPOM3BE/IEHA BBIIUIATA B TOCYIApPCTBEHHBIN OIOIKET B pa3mepe
JIBA/INATH TIATU MPOIEHTOB OT MPHUXOASIIEroCcs Ha €ro J0JII0 yiepoa mo
oboum smm3oaaM, To ecth oT 8 000 MaHATOB, Ha MPAKTUKE CYHIECTBYET
HEOIPEEIIEHHOCTh OTHOCUTEIBHO BO3MOKHOCTH OCBOOOXKAECHUS JIMLA OT
OTBETCTBEHHOCTH B CJIyuyae, €CJIM JABAJIaTh MATh MPOLIEHTOB OT OOIIETo
yuiep0a, IpUYUHEHHOTO npecTyIuieHueM (to ectb ot 13 000 manatoB), He
OBLIH MOJHOCTHIO BBIIJIAUEHBI B TOCYIAPCTBEHHBIN OIOIKET.

CornacHo TpeboBanuio ctatbu 73-1.2 YroioBHOTO Kojiekca, JUIIO,
COBEpILIUBLIEE JIesTHUE (IeSHUs ), IPEAYCMOTPEHHOE cTaThsiMu 178.2, 179.2
186.2.1, 189-1.2-1 storo Koxekca, ocBOOOXK1aeTCsl OT YTOJIOBHOM OTBET-
CTBEHHOCTH, €CJIM OHO NPUMHUPUIOCH C MOTEPIEBIINUM, [TOJTHOCTHIO BO3-
MECTHUJIO TPUYMHEHHBIN eMy yIIiepO W BBHIIJIATUIO B TOCYAapCTBEHHBIN
OIOKET CYMMY B JIBQ/IIIATH IISITh ITPOLIEHTOB pa3Mepa yiiepoa, IpuInHeH-
HOTO B pe3yJbTare MpecTyIICHUS.

Ha ocHOoBaHMM M3TI0KEHHOTO, 3asIBUTENH MPHUIIENT K BBIBOLY O HEOOXO-
nuMocTr obOpamienuss B Koncturyunonasiii Cy ¢ 1eNnbl0 YCTpaHEHUS
HEOTPE/ICIICHHOCTH B MPaBOMPUMEHUTEIHHOM TIPAKTHKE, (HOPMUPOBAHUS
€IMHOM CIIEZICTBEHHOM U CyieOHOM MpakTUKu, o0ecredeHus eqnHoo0pas-
HOTO IMPUMEHEHHUSI HOPM YTOJIOBHOTO 3aKOHOAATEIhCTBA U TEM CAMBIM
oOecrieueHusl MPUHIUIIA TTPABOBOM OMPEEIEHHOCTH.

[Inenym Konctutrynumonnoro Cyna B CBA3U C 0OpalllEHUEM OTMEYAET
CJIeIyIOIIIEE.

CornacHo crarbe 2 YTOJIOBHOIO KoOJ€Kca, 3ajgadamu 3toro Kopekca
ABIISIIOTCA: oOecreueHre Mupa U 0€30MacHOCTH YeJIOBeuecTBa, OXpaHa
npaB U cBOOO/I UEJIOBEKA U TPakIaHUHA, COOCTBEHHOCTH, IKOHOMHYECKOM
JIESITEIIbHOCTH, OOIIIECTBEHHOTO TOPSIKA U OOIIECTBEHHON 0€301aCHOCTH,
OKpY’Kalolle cpenbl, KOHCTUTYLIMOHHOTO CTposi A3zepOaiiKaHCKOM
PecryOnuku OT MPECTYMHBIX MOCIATATENbCTB, a TAKXKE MPETyPEkKICHUE
MIPECTYIUICHUM.
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Jlia ocymecTBiIeHUs 3TUX 3a/4a4 YTOJOBHBIM KOJIEKC YCTaHABIMBAECT
OCHOBaHUE U MPUHIUIIBI YTOJIOBHOM OTBETCTBEHHOCTH, OTIPE/IETISET, KaKKe
omacHbI€ JUIsl TMYHOCTH, OOIIECTBA UJIU TOCYAAPCTBA JESHUS IPU3HAIOTCS
NPECTYIJICHUSIMU U YCTaHABIMUBAET BU/IbI, IPEJEN U 00beM HaKa3zaHUM, U
WHBIE MEpbl YTOJIOBHO-IIPABOBOTO XapaKTepa 3a COBEPIICHHE DTUX
MPECTYIUICHUU.

OcBOOOXIeHHE OT YTrOJIOBHOM OTBETCTBEHHOCTH, SIBJISIIOIICECS OJHUM
U3 OCHOBHBIX MHCTUTYTOB YIOJOBHOTO MpaBa, YCTAaHOBIEHO B IiaBe 11
Konekca.

C Touku 3peHHus BBHIMOIHEHHUS 3aJ]la4 YIOJOBHOTO 3aKOHO/ATENbCTBA,
MPEeAyCMOTPEHA BO3MOXKHOCTh OCBOOOXKICHUS JIUIIA OT OTBETCTBEHHOCTH
B COOTBETCTBHMH C €r0 MOBEAECHUEM MOCJE COBEPUICHUS MPECTYIJICHUM,
MepeueHb KOTOPBIX YETKO YCTAHOBIICH, UJTK OTIPEICTICHHON KaTeropuu mpe-
ctymieHui. [IpaBoBoe perynupoBaHue, OTPa)K€HHOE B CTaThsix 72-73-2
VYTo710BHOTO KOJIEKCa, TIPETyCMaTPUBAIOIIEE BO3MOXKHOCTh OCBOOOK ICHHUS
JULA OT YTOJIOBHOM OTBETCTBEHHOCTH U OMPEEIAIOIIEE B KAYECTBE yCIIO-
BUSI TAKOTO OCBOOOXKICHUST BO3MEIIICHHE JIMIIOM MPUYUHEHHOTO MIPECTY-
JeHueM ymiepba, MPUMHUPEHHUE C TOTEPIEBIIUM MU COOTBETCTBEHHO
BBIIUIATY B TOCYAApCTBEHHBII OIO/IKET, HAMPABJICHO Ha JIOCTUKEHHUE KOH-
CTUTYIIMOHHO 3HAYMMBIX IIeJIel, TaKuX Kak nuddepeHimanus yroioBHOMI
OTBETCTBEHHOCTH M HAaKa3aHUs, YCUJIEHUE UX HCIPABUTEIBLHOTO BO3/EH-
CTBUSI, IPEAYIIPEKICHUE COBEPILICHUSI HOBBIX MPECTYIUICHUM, TyMaHu3a-
1Ml YTOJIOBHOM TMOJIMTUKH U PacIIMpEeHUE MPUMEHEHHS ajlbTepHATUBHBIX
Mep HakazaHus U MPOLECCYAIbHOTO MPUHYXKIACHUS, HE CBSI3aHHBIX C
U30JISIMe OT 00InecTBa, U B KOHEYHOM HUTOTE 3alllUTa JUYHOCTH,
00111eCTBa U TOCYJapCTBa OT MPECTYIMHBIX MOCITaTEeIbCTB.

[Mnenym Konctutynumonnoro Cyna aan pa3bsiCHEHHs] OTHOCUTEIBHO
OCHOBAHUM OCBOOOXKICHUS OT YTOJIOBHOM OTBETCTBEHHOCTH B PSJI€ CBOUX
nocradHoBinenuii. B Ilocranosnenun "O TonkoBanuu crareit 73.1 u 73.2
VYronoBHoro koaekca Azepbaiimxanckoi Pecniyonuku" ot 25 urons 2022
roga OBLJIO OTMEUEHO, YTO TOJBEPNKEHHOCTh JIUIlA, COBEPIIHUBIIETO
MPECTYIUICHUE, MEPAM rOCYIapCTBEHHOTO MPUHYXACHUS SBIISIETCS O0IIIe-
MIPUHSITHIM MTOJIX0/I0M YTOJIOBHOTO 3aKoHOaTenbeTBa. [Ipu aToM Hanbomnee
3¢ (PEKTUBHBIM CPEACTBOM MPEAOTBPAICHUS MIPECTYIUICHUHN SBISIETCS HE
TSDKECTh HaKa3aHUs, a ero HeoTBpaTuMocTh (ubi culpa est, ibi poena
subesse debet). Bmecre ¢ Tem, B psjie ciiydaeB, IpeyCMOTPEHHBIX 3aKO-
HOM, JIUII0, COBEPIIUBIIEE MPECTYIIICHUE, MOKET OBITH OCBOOOXKIEHO OT
YTOJIOBHOM OTBETCTBEHHOCTH.
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OTinuuTenbHOH 0COOCHHOCTHIO COBPEMEHHOM CHCTEMBI YTOJIOBHOTO
MIPaBOCYIUS SIBISETCSI BO3MOKHOCTh OCBOOOXKICHHUS OT YTOJIOBHOW OTBET-
CTBEHHOCTH KaK Ha JIOCY/eOHOM cTaluu, TaK U Ha CTAJUU Cy/IeOHOTO pa3-
OupaTeabCTBA, UTO MPUBOANUT K YMEHBIIICHUIO KOJTUYECTBA YTOJOBHBIX JEI
B CBSI3M C IIPEKpaIIEHUEM YIOJIOBHOTO IpecienoBanus. Hecmorps Ha Ha-
JUYUE PA3IMYHBIX MPOIEAYP peaTn3allui JAaHHOTO HMHCTUTYTA B Pa3HBIX
CTpaHax, ero MpaBoBasi CYIIHOCTb OCTAETCs BE3/I€ OJUHAKOBOI — MpeKpa-
IIIEHUE YTOJIOBHOTO TPECIeIOBAaHUS MO0 HEPEAOUIUTUPYIOIIUM OCHOBA-
HUSIM B CIIy4asiX, MPEIyCMOTPEHHBIX MPOIECCYalbHBIM 3aKOHOAATENb-
CTBOM.

B nocraHoBIIeHUM TaKXe OTMEYAETCs, YTO B KaU€CTBE YCIIOBHS OCBO-
OOXCHUS OT YTOJIOBHOW OTBETCTBEHHOCTH B paMKax NMPUMUPEHHUS JINIIA,
COBEPIIMBIIETO MPECTYIUICHUE, C TIOTEPIIEBIINM IPEIyCMaTPUBACTCS KaK
BO3MEIIICHUE TPUYMHEHHOTO MaTepUalibHOTO yiiepoa (Hampumep, BO3BpaT
MOXHUILEHHOTO, MOBPEKIEHHOTO UMYIIIECTBA UJIH JICHE)KHASI KOMIICHCAIIHS
B pa3Mepe ero CTOMMOCTH), TaK M BBITIJIaTa OMNpPEIeICHHON KOMITCHC AU
B Kau€CTBE BO3MEIIECHUS MOPAJILHOTO Bpeaa.

Kak cnenyer u3 tekcra crareit 73.1 u 73.2 YronoBHOro kojaekca, BO3-
MEIIIEHHE MPUUYNHEHHOTO yIiep0a sSBISIETCS OJHUM W3 BaXKHBIX YCJIOBHI
OCBOOOK/IEHUS OT YTOJIOBHOM OTBETCTBEHHOCTH.

[Ton Bo3MelieHUEM yiepOa, MPeayCMOTPEHHOTO B YKAa3aHHBIX CTAThsIX,
CJIeyeT MOHNUMATh HE TOJIHKO KOMIIEHCAIIUIO yIepOa, HO U IPYTUE MEpHI,
HaIpaBJI€HHbIC Ha BOCCTAHOBJICHUE HAPYIIICHHBIX MPaB U 3aKOHHBIX HHTE-
PECOB NHUIIa, TOTEPIIEBIIETO B PE3ybTaTe MPECTYIJICHUS.

IInenym Konctutynunonnoro Cyna B ykazanHoM [locTaHOBIIEHUU TTpU-
1Iea K BBIBOJY, YTO CTaThst 73.2 YTrOJIOBHOTO KOJAEKCA SIBIISIETCS UMIIEpa-
TUBHOW HOPMOM, U MPUMUPEHHUE JINI[A, COBEPIIMBIIETO MPECTYITHOE JICSTHUE
(nestHust), TPUBEACHHOE B IAHHOW CTAaThe, C MOTEPIIEBIINM, a TAKXKE MOJ-
HOE BO3MEIIEHUE MPUIMHEHHOTO MOCIeAHEMY yiiepOa sIBIsieTCsl 0e3yClIOB-
HBIM OCHOBaHHMEM IS OCBOOOXJIEHHMS JHUIAa OT YrOJIOBHOM
OTBETCTBECHHOCTH.

BwMmecte ¢ Tem, B cBoem IloctanoBinennu "O TonkoBanuu crareut 37.4,
39.1.9, 40.2 u 41.7 YronoBHO-IIpoIleCcCyaTbHOTO Kojiekca A3epoaiikan-
ckoil Peciyonuku" ot 15 utons 2011 roga Ilnenym KoncturyunoHHoro
Cyna yka3all OTHOCHTEILHO WHCTHUTYTa OCBOOOXKIEHUSI OT YrOJOBHOM
OTBETCTBEHHOCTH B CBSI3H C MPUMHUPEHHUEM C IMOTEPIEBIINM, MPETyCMOT-
PEHHOTrO cTaTbeit 73 YrojloBHOTO KOJIEKCA, UTO Ha3BaHHAS CTaThsl yCTaHAB-
JIUBAET CIEAYIOIINE YCIOBUS MPEKPAIICHHS YTOJIOBHOTO MPECIEA0BAHUS:
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* I€SHUE JIUIA, B OTHOIIEHUH KOTOPOTO HAYaTO YTrOJOBHOE MPECIe/o-
BaHUeE, He MPEACTABIIAET OOIBIION OOLIECTBEHHOMN OMAaCHOCTH;

* OOBUHSEMBII BO3MECTIII IPUYMHEHHBIN TTOTEPIIEBIIEMY yIIepO 100
3araul MPUYUHEHHBIN Bpe/;

* OOBHUHSIEMBIH TOHKEH MPUMHUPUTHCS C TOTEPIICBIINM.

[Ipu Hanmuuuu BCeX yKa3aHHBIX YCIOBUN OOBHHSEMBIA MOXKET OBITH
OCBOOOXIEH OT YTOJIOBHOM OTBETCTBEHHOCTH.

Cnengyer oTMeTuThb, uTO 3akoHOM A3sepOaifmkanckoir PecnyOmuku
"O BHeCEeHMM U3MEHEHUH B YTOJIOBHBIN KojieKe AzepOaimxanckon Pec-
nyomuku" ot 20 oktsi0pst 2017 roga B maBy 11 YronoBHoro kozpekca Obiia
nobasieHa ctatbs 73-1, mpeaycMarpuBaroiiasi 0CBOOOKACHUE OT YTOJIOB-
HOM OTBETCTBEHHOCTH 32 MPECTYIUICHHS POTUB COOCTBEHHOCTH.

Tak, comtacHo cratee 73-1.1 Konekca, nuino, copepuivBuiee JessHUE
(mestHust), mpenycMoTpeHHoe cratbsiMu 178.1, 179.1, 185.1, 186.1, 187.1,
187.2, 189-1.1 u 189-1.2 atoro Konekca, 0cBOOOXKAa€TCSA OT YTOJIOBHOM
OTBETCTBEHHOCTH, €CJIU OHO MPUMHUPUIIOCH C MIOTEPIEBLINUM U MOJTHOCTHIO
BO3MECTHJIO MPUUUHEHHBINA eMy yiepO, a cortacHo crarbe 73-1.2, muro,
COBEpILHUBLIEE JESTHUE (JIeHUS ), IPEAYCMOTPEHHOE cTaThsimu 178.2, 179.2
186.2.1, 189-1.2-1 toro xe Koaekca, 0cBOOOXKIAaeTCSI OT YTOJIOBHOM OT-
BETCTBEHHOCTH, €CJIM OHO MPUMUPHUIIOCH C TOTEPIIEBIINM, ITOJIHOCTHIO BO3-
MECTHJIO TPUYMHEHHBIN eMy yliepO U BBIIIATUIO B TOCYAapCTBEHHBIN
OIOIKET CYMMY B JIBQ/IIATH IISITh MTPOIIEHTOB pa3Mepa yiiepoa, IpuInHeH-
HOTO B pe3yJbTaTe MpecTyIICHUS.

B cootBetrcTBHM co cTarbelt 73-1.3 Kogekca, 11110, COBEpIIUBIIEE JI€sI-
HUe (aesHus ), mpeaycMoTrperHoe crarbsimu 178.3, 178.4, 179.3 u 179.4
toro ke Konekca, MOxeT ObITh OCBOOOKJIEHO OT YTOJOBHOM OTBETCTBEH-
HOCTH, €CJIM OHO IPUMHPUIIOCH C MIOTEPIIEBIINUM, MTOTHOCTHIO BO3MECTHIIO
MPUYMHEHHBIN eMy yliepO U BBIIUIATHIIO B TOCYJApCTBEHHBIA OIOMKET
CYMMY B IISITBJIECAT MPOLIEHTOB pa3Mepa yiiepoa, IPUUUHEHHOTO B PE3YJib-
Tare MPEeCTyIUICHHUS.

CornacuHo TpeboBanuto myHkra 2 yactu "[Ipumeuanue” ctatbu 72 Yro-
JIOBHOTO KOJIEKCA, €CJIM TIPECTYIMHOE JESHUE, TTPETYCMOTPEHHOE CTaThbSIMHU
72 —73-2 storo Kozgekca, coBepIieHO B COy4acTuH, TO yuiepo, IpUINHEeH-
HBIH MTOTEPIIEBIIEMY, U BBITIIATa B TOCYAAPCTBEHHBIN OFOMIKET, TPETYCMOT-
peHHas crarbsiMu 73-1.2, 73-1.3 u 73-2.2 toro xe Konekca, Bo3Memarorcs
COOTBETCTBEHHO JIOJISIM, YCTAHOBJICHHBIM CY/IOM B 3aBUCUMOCTH OT XapaK-
Tepa U CTereHu (PaKTUYECKOTO yUaCTHUsl KaXJI0TO COYYacTHHKA MPECTYTI-
JIEHUS B COBEPILICHUM MPECTYIUICHUS, 3HAYCHUS TAaKOTO y4acTusl MJis
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JOCTHOKEHHUS €N MPECTYIUICHUS, ero BIMSHHUS HAa 00bEeM U XapakTep
IPUYMHEHHOTO yIepoa.

Cormacao TtpeboBanuio crarbu 40.5 VYromoBHO-TpoIECCYyaTbHOTO
koziekca AszepOaiikaHckoi PecrryOnuky, pu COBEpIIEHNU B COyYacTHU
IPECTYIHBIX JESHUH, IPEyCMOTPEHHBIX CTAaThsIMU 72 — 73-2 YronoBHOTO
KOJZIEKCa, BO3MEIIEHNE Bpe/ia, IPUIMHEHHOTO TOTEPIIEBIIEMY, U OCYILECTB-
JIEHUE BBIIUIATHI B TOCYAAPCTBEHHBIN OIOMKET KaKJIbIM U3 COYYaCTHHUKOB
COpa3MEPHO J0JI€ COMIacHO MyHKTY 2 yacTH "[IpumMeuyanue" crarbu 72 TOro
xe Konekca, Bo BpeMsi 10Cy1e0HOro MpOM3BO/ICTBA PELIAETCS COITIACOBAH-
HBIM C TIPOKYPOPOM ITOCTAaHOBJICHUEM JI03HABATEISI WK CIIe10BaTelsl, a BO
BpeMsi Cy1IeOHOTO MPOU3BOJICTBA — PEIICHUEM CY/a.

N3 storo cnenyer, uro eciu cratbu 73-1.2 u 73-1.3 YroinoBHOTO Koziekca
YCTaHABJIMBAIOT YCIOBUS OCBOOOXK/IEHUS OT YTOJIOBHOW OTBETCTBEHHOCTHU
JIUL, COBEPILIUBIINX MPECTYIUICHUS, IPETyCMOTPEHHbIE CTaThIMU 178.2,
179.2,186.2.1, 189-1.2-1, 178.3, 178.4, 179.3, 179.4 YronoBHOro KoJIeKca,
TO MyHKT 2 yactu "[Ipumeuanne" crateu 72 Konmekca npenycmarpuBaet,
KaK 3TH yCJIOBUS JOKHBI IPUMEHSITHCS MPU COBEPILIEHUU 3TUX IIPECTYII-
JICHUU B COYYaCTHH.

AHanu3 M3JI0)KEHHBIX HOPM J1aeT OCHOBAHME yTBEP)KIaTh, YTO IPU
COBEPILIEHUHN MPECTYIJICHUH, NPENYyCMOTPEHHBIX cTaTbaMu 73-1.2 u
73-1.3 YroiaoBHOTo KofeKca, B COy4aCTUH, KaX/Iblil COy4YaCTHUK JIOJKEH
MOJTHOCTHIO BO3MECTUTh NMPUYNHEHHBIN yIIepO W BBHIILJIATY B TOCYAAPCT-
BEHHBIN OIOJKET B COOTBETCTBUU C JOJIEH, ONpeAesieMON CONIaCHO Tpe-
O0oBaHusAM nyHkTa 2 yactu "[Ipumeuanue"” crarbu 72 YrogoBHOIO KOJEKCA.

DTO 03HAYaEeT, YTO MPHU COBEPILIEHUH NPECTYIIICHUH B COYy4acTUH, TIPe-
YCMOTpEHHBIX cTaTthaMu 73-1.2 u 73-1.3 YronoBHOro kojekca, mojaHas
BbIIIaTa yiiepOa norepresieMy 1 Bo3MellleHue yiepoda rocyaapcTBeH-
HOMY OIO/KETY B pa3Mepe COOTBETCTBEHHO JBAALATU MATH WU MATHJE-
CSITH ITPOLIEHTOB IIPEATONAraeT IMOJIHYO BBIILUIATY CYMMBI, COCTABIISOIIECH
JI0JI0, YCTAHOBJIEHHYIO B COOTBETCTBYIOILEM MOPSJAKE ISl KaKJI0Tro
COy4YacTHHKA. TO €CTh Mociie ONpeAesIeHNs JoJel Ha KaXKJI0r0 cOy4acT-
HUKa [IPECTYIJIEHUS BO3Jaraercs 0043aHHOCTb MPOU3BECTH BBIILIATHI 10-
TEpIIEBIIEMY U B TOCYIapCTBEHHbII OIO/DKET MMEHHO B TOM 4acTH, KOTOpast
COOTBETCTBYET €r0 JI0JIE.

VYcnoBust 0CBOOOXKIEHHS OT YTOJIOBHOM OTBETCTBEHHOCTH, yCTaHOBIICH-
HbIC B cTaThax 73-1.2 m 73-1.3 YronoBHOro Kojekca, MOKa3bIBaloT, 4TO
O0CBOOOKJIEHHE OT YTOJOBHOW OTBETCTBEHHOCTH IPEIyCMOTPEHO Kak
MHCTUTYT JIbIOT, KOTOPBIN MPUMEHSIETCS NHANBUIYAJIBHO, B 3aBUCUMOCTH
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OT TIOBEJEHUS KaXKJOTO JIUIA, COBEPIIMBIIETO OOIIECTBEHHO OIMACHOE
JIesTHUE, B XOJIe YTOJIOBHOTO Ipoliecca, U CIAYXKUT JUIsl pa3inueHus 0OBU-
HSIEMOT0, IEMOHCTPUPYIOIIETO NO3UTUBHOE MOBEJEHUE B COOTBETCTBUU C
nyHkrtoM 2 yactu "lIpumeuanue" cratbu 72, ctarbsimu 73-1.2 u 73-1.3
Konekca (To ecThb, JOCTUT TPUMHUPEHHUS C TOTEPIICBIINM IyTEM BO3MelIIe-
HUSl YCTAHOBJIGHHOM J0JM y1iepOa v BBIIIATHI B TOCYAAPCTBEHHBIN OO/~
)K€T B pa3Mepe COOTBETCTBYIONIETO TMpOIleHTa OT Yyiiepba), OT
OOBHMHSIEMBIX, HE MTPOSBIISIONINX TAKOTO TTOBE/ICHUS.

Ha ocnoBanuu uznoxennoro [lnenym Koncturyunonnoro Cyna npu-
XOJIUT K BBIBONY, YTO JIMI0, COBEPIIMBIIEE MPECTYIUICHUE B COYYaCTHH,
MPEAYyCMOTPEHHOE CTaThsiMU 73-73-2 YTONOBHOTO KOJIEKCa, MOXKET OBITh
OCBOOOX/IEHO OT YTOJIOBHON OTBETCTBEHHOCTH, €CJIM OHO IPUMHUPHIIOCH C
MOTEPIIEBIINM; TTOJTHOCTHIO BO3MECTUIIO MPUIMHEHHBIN yIIIepO MoTepIieB-
IEMY B COOTBETCTBUH C J10JI€H, yCTAHOBJIEHHOM B 3aBUCUMOCTH OT XapakK-
Tepa U CTeneHu (DAKTUYECKOrO YydacTUsi KaKJOro COydyacTHHKA
MPECTYIUICHUS, 3HAUCHUS TAKOTO YUaCTHsl 7151 IOCTUKEHUS 1IeJIU MPeCTyI-
JIEHUs1, €TO BIUSHUSA Ha 00BEM U XapaKTep MPUINHEHHOTO yIIiep0a; BhITlIa-
TUJIO B TOCYIApCTBEHHBIN OIOHKET CyMMYy, PaBHYIO JBaJllaTH MSTH
MPOIEHTaM pa3Mepa YCTAHOBICHHOM onM yiiepOa (B mopsiake, mpea-
YCMOTPEHHOM cTatheit 73-1.2 YronoBHOTO Koziekca), 1100, B ciydae, mpej-
ycMoTpeHHoM cTatbedt 73-1.3 Toro ke Komekca, — cymmy, paBHYIO
MATUJIECSITHU MPOILEHTAM pa3Mepa COOTBETCTBYIONICH JTOJIM TPUUUHEHHOTO
yiepoa.

Amnanornussiil moaxon usiioxkeH B [loctanosnenun [Inenyma Bepxos-
Horo Cyna Azepbaiimxanckoit Pecnybnuku "O cyneOHON MpakTHUKE 1O
nenam o MomeHHnuectse" ot 11 utons 2015 roga. CornacHo nmyHkTy 40
storo [locranoBneHus, B ciydasx COBEPIICHUS MOIIIEHHUYECTBA B COyYa-
CTHUH, ylIepO W BBITUIATHI B OIOJIKET JIOJDKHBI BHITUIAYUBATHCS B COOTBET-
CTBUHU C JIOJISIMU, YCTAHOBJIEHHBIMU CYJOM COITIACHO IMYHKTY 2 4acTH
"[Ipumeuvanne" cTatbu 72 YroJOBHOIO KOAEKCA, C YIETOM XapaKTepa U CTe-
neH (PaKTUYECKOTO YUaCTHsI KaX/I0T0 COyYacTHHKA IPECTYTUICHUS, 3Haue-
HUS TAKOTO y4acTHSs JIJISl TOCTHXKEHUSI 1IETU MPECTYIJICHUS, €10 BIUSHUS
Ha 00BEM M XapakTep mpuuMHEeHHOTO yiiepoa. [lockonbKy Bompoc ocBo-
OOXIEHMS OT HaKa3aHUs JIML, OCYKIEHHBIX 32 MOILIEHHUYECTBO, COBEP-
IIEHHOE B COYYaCTHHU, B MOPSJIKE UCIIOJIHEHUS PUTOBOPAa HA OCHOBAHUU
crarb 80-1 YrosoBHOTO KOJIEKCa JOJKEH pEeIIaThCsl B COOTBETCTBUHU C
JIOJIeN Ka)J0T0 COyYacCTHUKA MPECTYIUICHUS], CYJl JOIKEH YCTaHOBUTH
JIOJII0 KaXKJIOTO COyYacTHHKA B ylepOe, MPUUMHEHHOM MPECTYIJICHUEM
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(cymmy yriep6a, mOANIeKalTyto BO3MEIIEHUIO) JaKe B T€X CIIydasx, KOrna
COYYaCTHMKM HE HaMEpEHbl BO3MEIATh yIIepd MpU pacCMOTPEHUH YTo-
JIOBHOTO JI€JIa MO CYIIECTBY.

B nenax o npectynieHusx, COBEPUIEHHBIX B COYYaCTUU TPYIIION JIULL,
HECYIIUX COJIMJAPHYI0O OTBETCTBEHHOCTHh 3a YIepO, NMpUIMHEHHBIN
MPECTYNHBIMU JIESIHUAMU, YKa3aHHbIMU B crarbe 73-1 VYromoBHOro
KOJICKCA, €CJIM BBITIOJIHEHbI Bce TpeOoBaHus cTarbu 73-1 YrojmoBHOro
KOJIEKCA, OpraH, OCYIIECTBIISIIOIINN YTOJIOBHOE MPECIEIOBAHUE, MOXKET
IPEKPATUTh YTOJIOBHOE MPECIIEI0BAHUE B OTHOIIIEHUH BCEX COyYaCTHUKOB
MpECTYIUICHUSI Jlake B Ciydae, €Cld BO3MelleHue yuiepda u Apyrue
BBITUIATHI TOJIHOCTBIO OCYILIECTBIIEHBI XOTS Obl OJTHUM U3 HUX.

B ciryuasix, korjja 0cBoOOXA€HHE OT YroJOBHOIM OTBETCTBEHHOCTH OCY-
HIECTBJISETCS 110 YCMOTPEHHUIO OpraHa yrojlOBHOIO MPECIeI0BaHUS UITU
cyJa, IpU PeLeHUH BOIIpoca 00 0CBOOOXKACHNY JIMIIAa OT OTBETCTBEHHOCTH
JTOJI’KHO OBITh MPUHATO 00BEKTUBHOE U 0OOCHOBAHHOE PELLIEHUE C YUETOM
HE TOJBKO NMPUMHUPEHHUS OOBHHIEMOTO C MOTEPIIEBIIUM U BO3MEIICHUS
NPUYMHEHHOTO yiiep0a, HO ¥ JPyTUX 00CTOATEIbCTB, UMEIOUINX 3HAUEHUE
10 JIely, B TOM YHCJIE XapaKTEPU3YIOINX JUYHOCTh BUHOBHOTO, 00OCTOS-
TEJIbCTB COBEPIIEHHUS MPECTYIUICHUS U T.[I.

Ha ocnoBannu uznoxennoro Ilnenym Koncrtutyunonnoro Cyna npu-
XOJIMT K CJIEIYIOIINM BBIBOJAM:

— B ciydae coBepuieHus IPecTyMHOTO AEsiHUS (AesTHUI), TPeTyCMOT-
peHHoro crtarbei 73-1.2 YrosoBHOro KoA€KCa, B COYYaCTHUH, KaXKIbIi
COYYaCTHUK IIPECTYIUIEHHS] 0CBOOOXK/1a€TCs OT YTOJIOBHOM OTBETCTBEHHO-
CTH B YCTAHOBJIEHHOM MOPSJIKE, €CIU OH MOJHOCThEO BO3MECTHII IPUYH-
HEHHBIN ylIepO MOTEpHEBIIEMY B COOTBETCTBHUM CO CBOEH J0JEH OT
o0miero ymiep6a, yCTaHOBJICHHOHN B 3aBUCUMOCTHU OT XapaKTepa U CTeTIeHH
(aKTUYECKOro y4acTusl KaXJ0ro COy4yaCTHUKA IPECTYIUICHHUS], 8 TAKKE OT
JIPYTUX OOCTOSATEIHCTB, YCTAHOBIICHHBIX 3aKOHOM, MPUMUPHUIICS C HUM U
BBIIUIATUII B TOCY/IAPCTBEHHBIN OIOPKET CyMMY B JIBaLIATh MSATh IPOLEH-
TOB pa3Mepa 3TOM J0IH;

— B cnydae coBepiieHust pecTymHOro AesiHUs (AestHuil), IpeycMoT-
peHHoro crarbeid 73-1.3 YronoBHOro KoJeKca, B COy4acTHH, JIUII0 MOXKET
OBITH OCBOOOXKJIEHO OT YTOJIOBHOW OTBETCTBEHHOCTH B YCTaHOBJICHHOM
HOPSAKE, €CIIM OHO MOJIHOCTHIO BO3MECTHIIO IPUYUHEHHBIH y1ep0 norep-
MEBIIIEMY B COOTBETCTBHH CO CBOCH JI0JI€H OT 001Iero ymepoa, yCTaHOB-
JICHHOH B 3aBUCHUMOCTHU OT XapakTepa U CTeNeHH (PaKTUUECKOTO yUacCTHS
Ka)KJI0T0 COyYaCTHUKA MPECTYIUICHHUS, a TAK)KE OT JIPYTUX OOCTOATEILCTB,
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YCTAaHOBJICHHBIX 3aKOHOM, TPUMUPHUIIOCH C HUM U BBIILJIATUIIO B TOCYAapCT-
BEHHBII OIO/DKET CYyMMY B TISITBJIECSAT MPOIIEHTOB pa3Mepa 3TOH JIONH.

PykoBonctBysick yactbio VI ctatbu 130 Konctutynuu Aszepbaiimxan-
ckoii Pecriyonuku, ctarbsimu 60, 62, 63, 65-67 u 69 3akona AzepOaiimkan-
ckoit Pecny6nmuku "O Konctutyunonnom Cyne", I[lnenym Konctu-
tyrmmonHoro Cyna Azepbaiipkanckoit Pecryonuku

IHNOCTAHOBMUIJI:

1. B cayuae coBeplieHus: PECTYNHOIO AesHUs (JesTHUM), IpeayCcMOoT-
peHHoro cTtarbert 73-1.2 YromoBHOro kojekca AzepOaiimkxanckoi Pecmy0-
JIMKHU, B COy4aCTUH, KaKJbli COy4YaCTHUK MPECTYIUIEHUs] OCBOOOK1aeTCs
OT YTOJIOBHOM OTBETCTBEHHOCTH B YCTAHOBJIICHHOM MOPSIJIKE, €CIIU OH I10JI-
HOCTBIO BO3MECTHJI IPUUMHEHHBIH yIIIepO MOTEPIIEBIIEMY B COOTBETCTBUU
CO cBOeH nonei ot oOuiero yuiep0a, yCTaHOBJICHHOM B 3aBUCUMOCTH OT
XapakTepa M CTENEHU (PAKTUUECKOTO y4dacTUsl KaXJOro COy4YaCTHUKA
MPECTYIUICHUS, a TAKXKE OT IPYTHUX 00CTOATEIBCTB, YCTAHOBICHHBIX 3aKO-
HOM, IPUMUPHIICS C HUM U BBITJIATHII B TOCYQPCTBEHHBIN OIOIKET CyMMY
B JIBAJILATh IIATh IPOLIEHTOB pa3Mepa 3TOU JTO0JIH.

2. B cnyuae coBepleHus IPECTYNHOrO AesHUs (IesTHUM), NpeayCcMOT-
peHHoro crarbeit 73-1.3 YromoBHOro Koaekca AzepOaiimkxanckoit Pecry0-
JUKH, B COYYacCTHUH, JIUIIO MOXET OBITh OCBOOOXKIEHO OT YrOJIOBHOU
OTBETCTBEHHOCTH B YCTAHOBJICHHOM IOPSAKE, €CIIU OHO MOJIHOCTBIO BO3-
MECTUJIO IPUYUHEHHBIN ylep0 NOTEpHeBIIEMY B COOTBETCTBUHU CO CBOEH
JoJielt ot o61ero yuepoa, yCTaHOBICHHON B 3aBUCUMOCTH OT Xapakrepa
U CTereHU (aKTUIECKOTO Y4acTHUs KaXKI0T0 COy4aCTHUKA MPECTYTIICHHS,
a TaKk)ke OT JPYTHX OOCTOSTENbCTB, YCTAHOBICHHBIX 3aKOHOM, IPUMUPH-
JIOCh C HUM M BBITJIATHIIO B TOCYIaPCTBEHHBIN OIOKET CyMMY B MATHACCST
MIPOLICHTOB pa3Mepa 3TOM A0JH.

3. IlocTaHoBieHUE BCTYNAET B CHIIY CO JIHS OIYOJIHMKOBAHHUSL.

4. IlocTanoBneHue OMyOIUKOBaTh B O(UIIMATIBHBIX TOCYAAPCTBEHHBIX
razerax AzepOaiimkanckoit Pecriyonuku u «Bectauke Koncturymmonnoro
Cyna Azepbaiimxanckoit Pecriyonukuy, a Takke pa3MecTUTh Ha O(UIIH-
anbHOM HHTepHeT-caiTe Konctutyunonnoro Cyna AsepOaiiixaHCKON
PecnyOnukmu.

5. [locranoBneHne OKOHYATETHHO, HE MOXKET OBITH OTMEHEHO, H3MEHEHO
WM 0()ULIUATEHO UCTOJIKOBAHO HU OJJHUM OPraHOM WJIH JIUI[OM.
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WUMEHEM A3EPBAM)KAHCKOM PECITYBJIMKH

[IOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3BEPBAUJP)KAHCKOU PECITYBJIMKU

O nposepke coorBeTcTBHS cTaThu 4.0.1.13 3akona A3zepOaiikan-
ckoii PecnnyOsiuku "O conumaabubix mocodousx' yacram I1 u 11T
cratbu 25, yactam I u III crarbu 38, yactsam I u III crarbu 149

Koncrutrynumn Asepoaiigxanckoii Pecmyonuku

14 nosOps 2022 rona ropox baky

[Tnenym Koncturynumonnoro Cyna Azepbaitmkanckoit PecyOnuku B
coctaBe ®apxana AdaymiaeBa (mpencenarens), Consl CanMaHOBOM, YMaid
O¢ennueBont, Posmana Mcmannosa, [xelixyna ['apamkaeBa, Padasns
I'Bananze, Maupa Mypanosa, Mcel HamkadoBa (cyabsi-qokiIaauuK) U
Ksmpana Illaduena,

¢ yuactueM cekperaps cyna @apanna Anuena,

pykoBoacTBysch yacThio VII crarbu 130 Koncturyniuu A3zepoaiimkan-
ckoit PecrryOmnuku, ctarbsimu 27.2 u 32 3akoHa AzepOaiimxanckoil Peciy0-
nuku "O Konctutynmonnom Cyne" u crarbeid 39 BHyTpeHHero ycrana
Koncturymonnoro Cyna Azepbaiipkanckoil PecriyOnukn Ha OCHOBaHUU
3ampoca YImoJTHOMOYEHHOTO T10 ITpaBaM ueoBeka (oMOyacMena) Azepoaii-
JoKaHCKOM PecmyOnuku paccMoTpel B CyJeOHOM 3aceaHuU B MOPSIKE
IIMCBMEHHOM MpOIeypbl KOHCTUTYLIHOHHOTO CYAOIPOU3BOJCTBA KOHCTH-
TyLMOHHOE JIeJI0 O MpoBepke cooTBeTcTBUA cTarbu 4.0.1.13 3akona Azep-
Oarimxanckor PecryOmukm "O conuanpHbIX nmocobusx" vactsam 11 u 111
crarbu 25, yactam | u 11l ctateu 38, yacTsm [ u 11l crareu 149 Konctury-
uu Azepbaitkanckor PecyOnukmu.

W3yuus u o6cynus noxnaj cyasu M. Hamxadosa o nemy, MHEHUS mpe-
CTaBUTEJEH 3aMHTEPECOBAHHBIX CYOBEKTOB — 3aBeaytolero Hayuno-ana-
JUTUYECKUM CEKTOPOM Armapara YIOJIHOMOUYEHHOTO IO [TpaBaM 4eIoBeKa
(omOyncmena) Azepbaiimxanckor Pecrrybmuku M.MawmenoBa u 3aBeyto-
LIEro0 OTHEJIOM COIMAJIbHOIO 3aKOHOAATeNbCcTBa Amnmnapata Musm
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Memxnuca AzepOaiimkanckoi PeciyOnuku A.BenueBa, crienuaancToB
MunucTepcTBa TpyJa U COLMAIBLHON 3alIUThl HaceneHus AzepoOaiimkaH-
ckoii PecriyOnuku, A aMuHUCTpaTuBHOM KoJuiernu BepxoBaoro Cyna Asep-
Oaitmkanckoil PecniyOnuku u T'ocynapcTBeHHOro komurera Aszepbaii-
JoKaHCKOM PecryOnuku o mpobiemMaM ceMbH, JKESHIIUH U IETEH, 3aKITIoue-
HUE dKcTiepTa — npodeccopa Kadeapbl TPYIOBOTO U IKOJIOTHYECKOTO MpaBa
IOpUInYECcKoro (pakynpreTa BaknHCKOTrO rocy1apcTBEHHOTO YHUBEPCUTETA,
JIOKTOpa IOpUANYECKnX Hayk M.AnueBa u Marepuans! nena, [lnenym
Konctutynmonnoro Cyna Azepbaitmxanckoit PecriyOmuku

YCTAHOBMUIJI:

YromHOMOUYEHHBIN 1O MpaBaM yesnoBeka (oMOyzncMeH) AsepOaiimxaH-
ckoit PeciyGnuku o6paruiica B Koncturyunonnsiit Cyn AzepOaiiixaH-
ckoit Pecnyonuku (nmamee — Konctutynumonssii Cya) ¢ 3ampocoMm o
IIPOBEPKE COOTBETCTBUS cTaThu 4 3akoHa A3epOaiixanckon PecriyOnuku
"O comuanbHbIX mocobusax" (ganee — 3akoH "O comuaabHBIX MOCOOUIX")
cratbsM 25, 38, 71 u 147, a taxxke yactsam [ u 1l crateu 149 Konctutyuun
Azepbaitpkanckoit Pecriyonuku (nanee — Koneruryius).

B 3ampoce yka3aHo, 4To, B TO BpeMs KakK B UKCiie BUOB MOCOOU, ycTa-
HOBJICHHBIX B cTarhe 4 3akoHa "O conuaibHBIX MOCOOUIX" MPEayCMOT-
peHo mocobue s KEHIWH, UMEIOIINX ISITh U OoJiee JMeTel, BhIIiaTa
ATOTO MOCOOUS MY»XYHMHAM, BOCIUTHIBAIOIIUM €MHOIMYHO TSTh U OoJiee
JIeTeld HE IPEeayCMOTPEHA. JTO NPUBOJIUT K HAPYIICHUIO IIPaB COLUAIIb-
HOTO oOecreueHusl, MpaBa PaBeHCTBA U JUCKPUMUHAIIMHN YKa3aHHBIX JIMII,
TO €CTh MY>KUHH, BOCIIUTHIBAIOIIUX €IMHOINYHO MATh U O0Jiee NeTei.

3asBUTEINIb CUYMTAET, UTO CIOKHUBIIASICA B 3aKOHO/IATEIBCTBE CUTYyaIUs
TaK)Ke He COOTBETCTBYET TPEOOBAHHUIO O TOM, UTO HOPMATHUBHBIE ITPABOBBIC
aKThI JIOJDKHBI OCHOBBIBATHCS HA TIPABE M CIIPABEIJIMBOCTH, KaK 3TO BbIpa-
’eHo B cTaree 149 Konctutynum.

ITnenym Konctutyunonsoro Cyna B CBS3M C 3allpOCOM OTMEYAET clie-
IyIoLIee.

Comnacno vactu I crareit 12 u 16 KonctuTyuu, BbICIIEH 11€JIbIO TOCY-
JlapCTBa SBIISIETCS 0OeCIedeHue MpaB U CBOOO] YEIOBEKa U TpaKIaHUHA,
JIOCTOMHOTO YPOBHS )KU3HU rpakaHaM AzepOaipkanckoi Pecyomuky.
AzepbaiikaHCKoe TOCYIapCTBO 3a00TUTCS O TIOBBIINIEHUH OJIAar0COCTOSTHUS
HapoJla U Ka)KJ10T0 I'pa)KJaHWHA, €ro COUUAIbHON 3allUTEe U JOCTONHOM
YPOBHE KU3HH.
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OTH NOJIOKEHUS BBIPAXkAIOT TO, YTO TOCYIAPCTBO CYIECTBYET MPEXKIE
BCEro JJIsl JIIOJIe U HEeCceT COOTBETCTBYIOLIME 00s3aTesibcTBa B cdepe
peaJIbHOTO YAOBIETBOPEHUS UX MTOTPEOHOCTEI.

Cornacno yactsim | u Il ctateu 71 KoHcTutymum, coOmoieHue 1 3anmra
npaB U CcBOOOJ YesloBeKa U rpakKIaHNuHa, 3aKperuieHHbIX B KoncTuTymm,
SBJISIETCSI 00S3aHHOCTHIO OPTaHOB 3aKOHOAATEIbHOW, UCTIOJIHUTEIILHON U
cyaeOHoil Bnactu. HUKTO HE MOXET OrpaHUYMBaTh OCYIIECTBICHHE MPaB
U CBOOOJ YeJIOBEKa U IPayKAaHNHA.

B coorBerctBum ¢ yactamu I u Il crareu 149 Konctutyuuu, Hopma-
TUBHBIE NIPABOBBIE AKThI JOJKHBI OCHOBBIBATBHCS HA IIPABE U CIIPABEJIN-
BOCTH (paBHOE OTHOIIEHUE K PaBHBIM MHTEpPECaM), 3aKOHbI HE JTOJIKHbI
npotuBopeunTh KoHcTuTynuu.

IIpaBo conmanbHOro o0ecneyeHust, Oyyun OJHUM U3 OCHOBHBIX COLU-
aJIbHO-KOHOMHUYECKUX IIPaB, 3aKpeIieHo B crarbe 38 KoHcTuTynuwu.
CornacHo 3TOil cTarbe, KaXIblii MMEET IPaBO Ha COLMAIbHOE oOecreye-
Hue. Kax/iplil uMeeT npaBo Ha colMalibHOE 00eceueHue 1Mo JOCTUKEHUN
YCTAHOBJICHHOTO 3aKOHOM BO3pacTa, B cllyyae 00JIe3HU, NHBAJIUIHOCTH,
NOTEPU KOPMUIIbLIA, YTPAThl TPYAOCIIOCOOHOCTH, O€3pabOTHUIIBI U B MHBIX
cllydasiX, IpelyCMOTPEHHBIX 3aKOHOM.

OTO NpaBO TAKKE OTPAKEHO B PsAJIE MEXKyHAPOIHO-IIPABOBBIX aAKTOB,
K KOTOpBIM MpucoenuHunach AsepOaimxanckas PecnyOmnuka. Taxk,
coracHo ctarbe 22 BeeoOeli neknapaiiy IpaB 4eI0BeKa, KaXK bl ue-
JIOBEK, KaK 4jieH oOLIecTBa, UMEET IPABO Ha COLMAIbHOE OOecreueHre u
Ha OCYILECTBIEHUE HEOOXOIMMBIX /IS MOJIEP/KAaHUS €r0 JOCTOMHCTBA U
JUIs CBOOOJHOTO Pa3BUTHUS €r0 JIMYHOCTHU MPaB B SKOHOMHUYECKOH, COLH-
aJIbHOW U KYJIBTYpHOM 00JIaCTSIX Yepe3 MOCPEICTBO HAMOHAIBHBIX YCHUITHNA
Y MEXIYHapOAHOTO COTPYAHUYECTBA U B COOTBETCTBUU CO CTPYKTYpOH U
pecypcaMu KaKJI0ro rocyaapcTsa.

B cratbe 9 MexyHapoHOro MakTa 00 S3KOHOMHUYECKHX, COLUAIbHBIX
Y KyJIBTYPHBIX IpaBax NpeayCMOTPEHO, YTO KayK bl UETIOBEK UMEET MPABO
Ha COL[MaJIbHOE 00ecTeueHre, BKII0UYasi COLUAIbHOE CTPaXOBAHUE.

[Tnenym Koncturynmonnoro Cyzia B CBOMX TOCTAHOBIIEHHUSAX 10 ATOMY
IIOBOJlYy OTMETHJI, YTO NMPHUHIMI COLMAIBHOTO TOCYAapCTBa 3aKPEIUISET
o0OecrieueHre CIpaBeJIMBOrO COLMAIBHOTO YCTPOUCTBA KaK MPABOBYIO
00513aHHOCTh TOCYIapCTBa. OJTOT MPUHLHUII BBITEKAET W3 IpeamOyIibl
KoncTutynuu, npoBos3riamapiieil odecrneyeHne A0CTOMHOTO ypOBHS
’KU3HU I BCEX B COOTBETCTBUU CO CIIPABEIJIMBBIMUA YKOHOMHUYECKUMU U
collMalibHbIMU TpaBuiamu. IMeHHO 3¢ exTrBHas coluaabHas MOJIUTHKA
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rocyfaapcTBa 00ecreuynBaeT YCTAaHOBICHHE B OOIIECTBE MHUpa U OJIaromno-
nyuus. KoHCTUTYyLMs, XOTS ¥ HE JaeT ONpeleJIeHUs COLIMaIbHOTO rocy-
JapCTBa, IOAPA3yMEBAET, YTO L€Jdb TOCyAapcTBa 3aKIIOYaeTcs B
COACMCTBUHM YTyUIIIEHHIO OJAar0COCTOSHUS HapoAa MOCPEACTBOM Pa3BUTHS
HDKOHOMHKH, OCHOBAaHHOW Ha pa3JIMYHbIX (opMax COOCTBEHHOCTH.
Cornacno nonoxxenusim KoHcTutymm, rocyaapcTBo B3sJ10 Ha ce0st 00s13a-
TEJBCTBO CITY’)KUTh CO3JJAaHHIO TPAXKIAHCKOTO 00IIECTBA Yepe3 TOIUTHKY B
00JIacTH COIMAIbHO-3KOHOMUYECKUX MTPAB, COLIUATBLHOMN 3aIUTE YeJIOBEeKa
rOCYJIapCTBOM B PHIHOYHOM SKOHOMUKE U IIPUHIUITY COIIMATIbHON CIIPaBeI-
muBocTH ([Toctanosnenue "O ToaKkoBaHUM YacTH BTOpoit ctaThk 144 Tpy-
JIOBOTO Koziekca AzepOaitmkanckoi Pecriyomuku" ot 29 Hosiopst 2002 rona
n "O mpoBepke COOTBETCTBUA cTaTbu 965.2.2 I'paxkaaHCKOrO Koaekca
Azepbaitxanckoi Pecniyonuku yactu IV ctareu 25, wactu VI cratbu 35
u gactsam [ u III crareu 149 Konctutynuu Aszepbaiimkanckoit Pecry0-
aukn" oT 21 oxTs6pst 2016 roga).

[Tnenym Konctutyunonnoro Cyna, aHamu3upys coJiepKaHue MpaBa Ha
colMaibHOE OOecreyeHne, Takke OTMETHI, YTO HECMOTps Ha TO, UTO
HapaBHE C JIPYTUMHU TIPaBaMU, 3aKperuieHHBIMHA B KOHCTUTY MY (TMYHBIMHY,
HKOHOMHUYECKUMHU, MOJIMTUYECKUMU U KYJIBTYPHBIMU ), TAPAHTUPYETCS OJIU-
HAKOBasi OXpaHa U 3all[uTa COIUAILHBIX MPaB, B 00ECIICUCHUH U Pean3a-
I[UU 3TUX MIPaB UMEETCA PsIJl XapakTepHbIX ocoOeHHocTel. Tak, B oTiinuue
OT JIUYHBIX ¥ TIOJTUTHYECKUX MPaB, dPPEKTUBHAS PEaTH3AIHS COUATHHBIX
MpaB cBsi3aHa C PUHAHCOBBIMU BO3MOXHOCTSIMH rOCyIapcTBa 00€CIIeYynTh
st npasa (I[locranoBnenue "O npoBepke cooTBeTcTBUS cTarteit 8.1 u 8.3
3akona AszepOaitmkanckoit Pecrryomuku "O TpynoBsix neHcusx" KoHcTu-
tynun AzepOaiimkanckoi Peciyonmuku ot 1 nexabps 2010 roga).

B T0 ke Bpemsi cienyeT yuuThIBaTh, 4TO IPU OTNPEIETICHUN COLUATbHbBIX
IIPaB BayKHYIO POJIb UTPAIOT TaKUE (PAKTOPBI, KAK IKOHOMHYECKOE MOJIOKE-
HUE TOCYIapCTBa, HAJTMYKME WM OTCYTCTBUE MOTPEOHOCTH 00IIeCTBA UITH
OIpE/IeNIEHHOM €ro YacTH B rOCY/IapCTBEHHOM MOMOIIM U MOAJIEPIKKE.

Takum 006pa3oM, peryimpoBaHue BUOB ITOCOOUIA, OOIINX OCHOBAHUHN U
MpaBUJI UX pacueTa, HAa3HAYEHUS U MOJTYUYCHHUs, a TAK)KE BHECEHHUE U3Me-
HEHUH B ICUCTBYIOIIEe 3aKOHOAATEILCTBO B 3TOU c(hepe OTHOCUTCS K JTUC-
KPEIIMOHHBIM TTOJITHOMOYHSM 3aKOHOJIATEeNsl C TOYKH 3PEHUS MOJI0KESHHU I
crareit 94 u 95 Koncturyuuu. B 31011 o6mactu on 061aaet mmpokoi cBo-
0071011 yCMOTpEHHUSI.

Opnnako, ykazanHasi cB0OOIa yCMOTpPEHHS 3aKOHOJATeNsl He Oe3rpa-
HUYHA U JTOJIKHA OCYIIECTBISTHCSA B COOTBETCTBUM C TPEOOBAHUSAMH, 3a-
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KperuieHHbIMU B KOHCTUTY1IMM, BKITIOUasi IPAaBO HA PABEHCTBO, TPEOOBAHUS
0 TOM, YTO HOPMAaTHUBHBIE IPABOBBIE AKThI JOJKHBI OCHOBBIBATHCS HA TIPABE
Y CIIPABEJIMBOCTH (paBHOE OTHOILIEHHUE K PaBHBIM UHTEpECaM) U HE IPo-
tuBopeunTh KoHcturynuu. 310 TpeOyeT oT 3aKOoHOAATeNs COOMOAeHUs
IPUHIIMIA IPABOBOM ONPENEIEHHOCTH IPU PETYIUPOBAHUU JIOOBIX Mpa-
BOOTHOIICHHI, B TOM YHUCJIE PAaBOOTHOIICHUH B c(hepe colmaibHOro odec-
NEYEHUS.

B cootBeTcTBHM ¢ npaBoBoi no3uiuei [lnenyma KonctutynmonHoro
Cyna OTHOCHUTENBHO COJEp>KaHUS MPHUHIMIA PAaBEHCTBA, JJI OLIEHKU
COOTBETCTBHUSI TOM WM MHOM ocmapuBaeMoil HOpMbI yacTu I ctatbu 25
Konctutrynum HeoOX0uMO BBISICHUTD, KaKHE JIHUIAa HaXOASITCS B PABHOM
VI CXO’KEM I10 ONPEAETICHHBIM KPUTEPHUSAM ITOJIOKEHHUH, IIPETyCMATPUBAET
JM ocrapuBaemMasi HopMa paBHOE WUJIM Pa3IM4yHOE OOpalleHue C TaKUMU
JUIAMH, U CYLIECTBYET JU OObEKTHBHOE U Pa3yMHOE OCHOBAHME IS
takoro oopamienus (I[Toctanosnenus "O npoBepke COOTBETCTBUS CTAThU
37.3.4 3akona Azepbaiimxanckoit Peciyonuku "O TpynoBbIX meHCHsX"
Koncturymumn Azep6aiimxanckoil Peciyonuku" ot 14 Hos6pst 2014 rona
u "O ronkoBanuu ctaret 1.0.1, 1.0.2, 1.0.5 u 20.14 3akona AzepOaiimkaH-
ckoit Pecrryomuku "O TpynoBsix meHcusx"" ot 15 mas 2020 rozga).

B npusenennom Beie [loctanosnenuu [lnenyma Konctutynuonsoro
Cyna ot 1 gexabps 2010 roma ykazaHo, 9YTO IPUHITUIT TPABOBOTO PABEH-
CTBa, TApaHTUPYIOIINIA YyCTpaHEHHE BCEX BUJOB AUCKPUMHHALIMY [P pea-
JU3alUy 1paB U cBOOOJ B cdepe MEeHCHOHHOTO O0ECIeUeHHUsl, CIYKUT
HEJOMYILEHUIO Pa3JuYuil B MEHCUOHHBIX MPaBax JUL, OTHOCIIIMXCA K
OJIHOM KaTeropuu. B mpoTUBHOM cily4yae HEOAMHAKOBOE IPUMEHEHHE yCTa-
HOBJICHHBIX 3aKOHOJATEJIEM JIIOT B cpepe COLMaIbHOr0 00ecneyeHus K
JULAM, HaXOASIIUMCS B OJMHAKOBOM IPABOBOM I1OJIOKEHUU, MOXKET IPHU-
BECTU K HApYyLIEHUIO COIIMAIIbHOM CIIpaBeJIMBOCTH U OanaHca. Jlomyie-
HUE JUCKPUMHHAIIMKA MKy CyObeKTaMH, HAXOISIIUMUCS B OJMHAKOBOM
IIPaBOBOM IOJIOKEHUH, MPU MPABOBOM PETYIMPOBAHMM OTHOLIEHUU B
cdepe coruanbHOro 00eceyeHsI MOXKET IPUBECTHU K Je(EKTy TaKOTOo pe-
I'YJIMPOBAaHMS B OTHOILIEHUU BCEX CYOBEKTOB.

B crarbe 15.2 3akona Asepbaiimxanckoi Peciyonuku "O0 obecnieue-
HUU TeHJACPHOTro (MY>KYMH U JKCHIIMH) PaBEHCTBA'", PETYIHPYIOIIETo ra-
PaHTHM TPHUHIMIA 3alpeTa AUCKPUMHUHAIIMU IO MOJIOBOMY IPU3HAKY,
OTPa)KEHHOTO B cTarbe 25 KoHCTUTYNMH, YKa3bIBA€TCsl, YTO TOCYAAPCTBO
rapaHTUPYET CO3/IaHUE PABHBIX BO3MOXKHOCTEN JUIsl MYKUMH U KEHIIUH B
peanu3aiuu rpasa Ha coluaibHOe 00ecreueHue, Mpe10CTaBICHUH aapec-
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HOM rOCYJapCTBEHHOM COLMAIBHON ITOMOIIM U APYTUX COUUAIBHBIX JIBIOT.
B stom cmbicae kak B KOHCTUTYyMH, TaK U B YKa3aHHOM 3aKOHE OJHO-
3HAYHO 3arpelleHa JUCKPUMHUHAIIMS 10 TOJIOBOMY ITPU3HAKY B OTHOIIICHUHU
IpaB Ha colMaIbHOE 0OecieueHnEe MY>KUMH U KEHIIHH.

AHaJOTHYHBIE TMPABOBBIC TMO3UIIMU H3JIOKEHBI B IMOCTAHOBJICHUIX
EBporeiickoro cyna o mpaBam 4enoBeka (nanee — EBponeiickuii cyn). Tak,
B cBoeM [locranoBnenun no geny CTek W Jpyrue 3asiBUTENN INPOTUB
Coenunennoro Koponescta ot 12 anpens 2006 roga EBponeiickuii cyn
OTMEYAET, YTO pa3aInudue B 0OpaleHUN CYUTACTCS JUCKPUMHUHAIIMEH B TOM
clly4ae, €CJIM OHO HEe UMEET 0ObEKTUBHOTO ¥ pa3yMHOT0 000CHOBaHUS, TO
€CTh €CJIM OHO HE MpeclieyeT JErUTUMHYIO LIeJIb UM €CIU HapyLIEHO
paBHOBECHE MEXKy ITPECIIEIYEMOI LIETBIO0 U UCTIOIb3YEMBbIMU CPEICTBAMU
(§5D).

B T0 %€ Bpemsi B BOIIPOCE Pa3IuyHOr0 OTHOLIEHHUS K OTILy U MaTrepu B
BOIIpOcax, Kacaromuxcs nerei, EBponerickuii Cya npu3Hai, 4To OTKa3
OTIy B IIpaBe Ha MOJy4YeHUE MOCOOUs M0 YXOAY 32 peOCHKOM, B TO BpeMs
KaK MaTh, YCBIHOBUTEIb U ONIEKYH UMEIOT TaKO€ MPaBo, JOJKEH paccMmar-
pUBaThCs KaK JUCKPUMMHAIMS 110 MPU3HAKY POJIUTENbCKOro craryca. [1o
MHeHUO Cyna, IUPOKHUNA KPyT JIML, UMEIOMHUX MPaBO HA MOJYyYECHHE
nocoOusi, CBUIETEIHLCTBOBA O TOM, YTO OHO OBLIO MPU3BAHO MOJICPIKHU-
BAaTh HOBOPOXICHHBIX JETEH U B LIEJIOM CEMbIO, OCYLIECTBISAIONIYI0 UX
BOCIIUTAHHE, @ HE TOJIHKO KOMIICHCUPOBATH TPYIHOCTU MATEPH, CBSI3aHHBIE
¢ poxaenuem pedenka. ([locranornenue no aeny Bemnep npotus Benrpuu
ot 31 mapra 2009 roga, §30-39).

B cootBerctBuM ¢ yacTeto I ctateu 17 u yacteto 11 crarsu 34 Koncru-
TYLIUH, CEMbSI KaK OCHOBHAS sTYeiKa 00IIIeCTBa HAXOAMUTCS MO 0CO00i ore-
KON rocynapctBa. MaTepuHCTBO, OTLIOBCTBO U JETCTBO OXPAHSIOTCS
3aKOHOM. ['0Ccy1apCcTBO OKa3bIBAET MOMOIIH MHOTOJIETHBIM CEMbSIM.

OcHOBHOM 3aKOH YCTaHOBUJ OOS3aHHOCTH pOJUTENEH 3a00TUTHCS O
JIETSIX ¥ BOCIIUTHIBATH UX, HE JIeJIasl pa3inyuil MEXIy OTIIOM U MaTephlo.

CeMbst KaKk COIMAbHBIA UMHCTUTYT, OyJlydYd OCHOBHBIM yCIIOBUEM pa3-
BUTHS KXI0M JIMUHOCTH, UTPAET TJIABHYIO POJIb B CYIIIECTBOBAHHUH 0O0IIIE-
CTBa U TOCYIapCTBa, BOCIUTAHUM HOBOTO IOKOJICHHS M OOecTeueHUH
OOIIECTBEHHOTO Pa3BUTHSI.

CrnenmyeT OTMETUTD, YTO B COBPEMEHHOM MUPE 3aKOHOAATEIHCTBO OOITb-
IIMHCTBA PA3BUTHIX CTPAH MPEIOCTABIISICT paBHBIE BOBMOXHOCTH KaK Ma-
TepU, TaK MU OTIy B OCYIIECTBICHUU POAUTEIBCKUX IpaB. ITO
MOJTBEPKIAET pa3BUTHE 00IIECTBA B HAIIPABIIEHUH PABHOTO pacipeee-
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HUS OTBETCTBEHHOCTH MEXAY JKCHIIIMHAMHU U MYXYMHAMU B BOCIIUTAHUU
JETEeH ¥ MPU3HAHUE POJIM MYKUMHBI B YXOJI€ 32 PEOCHKOM.

AHaJIOTUYHBIN MOAXO/l HALIE] OTPaKeHUE U B OTPACIIEBbIX 3aKOHOJA-
TeIBHBIX akTax A3epOaiimkaHckoil PecrmyOnuku, 4To mMpUBENO K ypaBHU-
BaHUIO TPABOBOT0 CTAaTyca MYXYMH U JKCHIIUH, B TOM YHCIE UX
POJIUTENBCKUX MPAB U 00SI3aHHOCTEM, MPU3HAHUIO OJMHAKOBBIX FapaHTHI
JUIs1 000MX POTHUTEIICH.

Tak, B crarbe 52 TpynoBoro kojaekca AzepoOaiixanckoit PecriyOinuku B
CIUCKE PaOOTHHUKOB, JJII KOTOPBIX HE YCTAHABIMBACTCS UCIBITATEIHHBIN
CPOK IpHU MpUeMe Ha padoTy, MPEyCMOTPEHbI OEPEMEHHBIE JKEHIIUHBI U
JKEHIMHBI, UMEIOIIKE AETEe B BO3pacTe 0 TPEX JIET, a TAKKE MYKUUHBI,
€IMHOJIMYHO BOCIUTHIBAIOIINE JIETEW B BO3PACTE /10 TPEX JIET.

B 10 ke Bpemsi, B cOOTBETCTBUU €O cTaThamu 8.1 u 8.3 3akoHa A3sep-
Oaitmkanckoit Pecniybnuku "O TpyaoBBIX NMeHCUSIX', HApSAAY C KEHUIU-
HAMU, POJUBIIUMU, YCHIHOBUBIIUMU/YIOYEPUBIIUMHA U (MJIH) B3SBITUMHU
OJT OTIEKY ISATh U OoJiee IeTel, M BOCITUTABIIUMU X JI0 BOCHMH JIET, TICH-
CHUOHHBII BO3PACT CHMKEH Ha IISITh JIET TAKXKE JUIsl OTIIOB, KOTOPBIE B CBSI3U
CO CMEPThIO MaTepH, PAaCTOPKEHUEM Opaka ¢ MaTepbIO WK JIMILIEHUEM Ma-
TE€PU POAUTEIIbCKUX IMPaB, CAMHOIUYHO O€3 3aKITFOUCHHS MOCIIETYIOIIEro
Opaka BOCMHTANIX 0 BOCbMHU JIET NATH U OoJiee AeTed win pedeHka ¢
OTpaHUYEHHBIMU BO3MOXHOCTSIMU 37I0POBbSI, a TAK¥KE ISl OTLIOB, YCHIHO-
BUBIIIMX U €IUHOJIMYHO BOCIIUTABIINX JI0 BOCBMHU JIET ISITh U O0Jiee IeTeH,
U JUIsl MY>KYMH-ONIEKYHOB, BOCIIUTABIINX MATh U OoJiee JeTeil 10 BOChbMU
JIeT.

3aKOHO/ATEIbHBIM aKTOM, OIIPEICISIONIMM IIPABOBbIE OCHOBBI HA3HAYE-
HUS U BBITLJIATHI COMMANIBHBIX MTOCOOMI B A3epOaiimkanckoit Pecryomike
U PEeTyIUPYIONIUM OTHOIIECHHUS B 3TOU cepe, sBiseTcsa 3akoH "O coru-
anbHBIX mocoOusax". Crareeii 4.0.1.13 3akoHa yCcTaHOBIEHO TTOCOOHE IS
YKEHIIMH, UMEIOIINX MATh U 00jiee AeTei.

B coorBeTcTBHU co craTheit 7.0.10-3 Toro sxe 3akoHa, Ha3HAYCHHUE T10-
coOusl KEHIIMHAM, UMEIOIIUM TISITh U OoJiee eTeit, 00yCIOBIEHO pOXK/Ie-
HUEM U BOCIIUTAHUEM UMM TISITH U OoJiee 1eTel, HaJTuurueM JIeTel B )KUBBIX
U JJOCTHKEHUEM BO3pacTa OJJHOTO Tojia peOEHKOM, CTaBIITUM OCHOBAaHHEM
JUIs BOSBHUKHOBEHHUSI TOTO TpaBa.

[Tnenym Koncrurynuonnoro Cyna cuuTaeTt, 4To 3aKOHO/1aTeNb, YUUTHI-
Basl y4aCTHUE U POJb JKCHIIUH B YBEJIMYEHUU YHCIECHHOCTH HACEJICHUS
CTpaHbl, YCTAHOBUJ yKa3aHHBIA BHJ MOCOOMS MMEHHO AJIsS KEHIIHH,
POJIMBIIIMX U BOCIUTHIBAIOIINX TATH U OoJiee AeTeit. [Ipu sTom 1enb 3aKo-
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HOJIaTeJIsl 3aKJII0YAEeTCs HE TOJBKO B OKa3aHUHM MaTepUAIbHON TOMOIIU Ma-
TepH, POJUBIIEH ST U O0JIee JeTei, B BOCIUTAHUU U COJIEPKAaHUU JIETEH,
HO U B CTUMYJUPOBAHUU KEHIIWUH K POXKIACHUIO JIETEeH B LIEJIsIX obecreue-
HUS 1eMOTpapuIeCKOTO Pa3BUTHSL.

IToatomy ITnenym Konctutyunonnoro Cyna NpuXoguT K BBIBOLY, YTO
ctaths 4.0.1.13 3akona "O comuaiabHbIX TOCOOUSIX" HE TPOTUBOPEUUT
KOHCTUTYLIMOHHBIM HOPMaM.

OnHako cliefyer Takxke y4ecTh, uTo KoHCTUTYus U oTpaciieBble 3aKo-
HOJIaTeJIbHBIE aKThl 3aKPEIUIIN, YTO CEMbs KaK siueiika oO1ecTBa HaxXo-
JTUTCS TIOZ] ONIEKOW TOCYAAapCTBa, U YCTAHOBUIIU, UTO 00a POAUTENS UMEIOT
paBHbIE MpaBa M OOS3aHHOCTH B OTHOIIEHWM BOCHUTAHHS pPeOCHKA U
BBITIOJIHEHUS POJIUTENBCKUX 00sI3aHHOCTEMN, UCXO/ISl U3 UX PABHOI'O CTaTyca
B CEMbE.

B ToMm umciie HanpaBiieHHE Pa3BUTHS 3aKOHOJATENbCTBA B MOCIIEAHEE
BpeMsi ObLIO HaIeJIEHO HAa ypaBHUBAHUE MPABOBOTO CTATyca MY>KYUH U
JKEHIIMH, BKJIIOYasl UX POJIUTEIbCKUN CTaTyC, B COOTBETCTBUU C KOHCTHU-
TYLUMOHHBIM MPUHIIMIIOM "PaBHOTO OTHOLLIEHHUS K PaBHBIM UHTEpecam'".

Ha ocnoBanuu msnoxennoro, Ilnenym Koncturyunonnoro Cyna cuu-
TaeT 1eJ1ecoo0pa3HbIM pekoMeHA0BaTh Muiin Memkiucy AzepOaiipkan-
ckoit PecrryOmuku ycoBepmeHcTBoBaTh ctarbu 4.0.1.13 u 7.0.10-3 3akona
"O comuanpHbIX MocoOusax" ¢ Touku 3penus yactei II u IIl crateu 25, va-
creii [ u Il crareu 149 Koncturyuuu, yCTaHOBUTB TaKoe ke MOCOOHe IJist
OTLIOB, €IMHOJIMYHO BOCIIUTHIBAIOLIUX ISITh U Oo0Jiee IeTeu.

Ha ocnoBannu uznoxenHoro Ilnenym Koncrtutyunonnoro Cyna npu-
XOJIMT K CJICIYIOIIUM BBIBOJIAM:

— TIOJIOKEHUE O HA3HAYEHUU MOCOOUS KCHIIMHAM, UMCIOIINM IATh U
Oonee nereit, npeaxycmorperHoe ctarhei 4.0.1.13 3akona "O coruaabHbIX
nocoOusx", He npotuBopeunt yacTsam [ u Il ctateu 38 Konctutyuuu;

— B uensax npuseaeHus B coorsetctBue ¢ yactsamu Il u III crateu 25 u
yacTsimu [ u III ctateu 149 Konctutyuuu, cieayer peKoMeH10BaTh Musimn
Memxnncy BHECTH COOTBETCTBYIOLIUE U3MEHEHUS B 3aKOHO/IaTENILCTBO Ka-
caresibHO BKJItoueHUs B ctatbu 4.0.1.13 1 7.0.10-3 3akona "O couuanbHbIX
nocoOusx" OTIOB, €AMHOIMYHO BOCIUTHIBAIOIIUX MATh U OoJiee JAeTeil.

PyxoBoactysick yacteio VII u IX crareu 130 Konctutyunn AsepOaii-
ToxaHckor PecmyOnuku, ctathsiMu 52, 62, 63, 65-67 1 69 3akoHa Azep0Oaii-
mxaHckod  PecnyOnmuku  "O  Konctutyumonnom Cyxpe", Ilienym
Konctutynmonnoro Cyma Azepbaitmkanckoit Pecriyomuku
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IHOCTAHOBMUIJI:

1. TlonoxeHune 0 Ha3HAYEHUU TOCOOUS KEHIIIMHAM, UMEIOIIUM MISATh U
Oonee nereit, mpemxycmorpeHHoe cratbeit 4.0.1.13 3akona AzepOaiimkan-
ckoit PecriyOnuku "O conpanbHBIX MOCOOUAX", HE IPOTUBOPEUUT YACTIAM
I u III craren 38 Konctutyuun AsepOaiimpkanckoil PecriyOnuku.

2. B nensx npusegenust B coorBercTBue ¢ yactamu Il u 11 ctareu 25 n
yactamu | u III craten 149 Koncrutynunn AsepOaiinxanckoi Peciyonuku,
pekomeHnnoBath Mwun Memxnucy A3sepOaifkanckor PecmyOnuku
BHECTHU COOTBETCTBYIOLIME U3MEHEHHS B 3aKOHOAATEIHCTBO KacaTelbHO
BtoueHnss B ctatbu 4.0.1.13 u 7.0.10-3 3akona A3zepOaiiyKaHCKOM
Pecriy6nuku "O cornuaibHBIX MOCOOUSAX" OTIIOB, €IMHOJIMYHO BOCITHTHI-
BAaIOIUX ISITh U 0oJiee AEeTEeH.

3. IlocTaHoBIIeHNE BCTYNAET B CHIIY CO JIHS OITYOJIHMKOBAHHUS.

4. IlocTaHoBieHHe OMYyOIUKOBATh B OUIIMATBHBIX TOCYAAPCTBEHHBIX
razerax AzepOaiimxanckoit Pecriyonuku un «Bectaruke KoHCTUTYIIMOHHOTO
Cyna AzepOaiimkanckoit PecniyOnukuy, a Takke pa3MecTUTh Ha OQUIHU-
anbHOM MHTepHeT-caiite KoHcturynmonnoro Cyna AsepOaiimkaHCKOM
PecnyOnukwu.

5. IlocraHoBneHNE OKOHYATEILHO, HE MOXKET OBITh OTMEHEHO, U3MEHEHO
WM 0()ULIUATBEHO UCTOJIKOBAHO HU OJJHUM OPraHOM WJIH JIUI[OM.
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WUMEHEM A3EPBAM)KAHCKOM PECITYBJIUKH

[IOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3BEPBAUJP)KAHCKOM PECITYBJIMKU

O toaxkoBanum crareit 12.2, 85 n 114.2.3 Konekca A3epoaii1zkaHCKOI
Pecny0simkn 06 aIMUHMCTPATHBHBIX POCTYIKAX € TOYKH 3PEHHUS
crarei 65.1 u 318 YrosioBHO-nIponeccyajbHOro Koaekca
A3sepOanimkanckoi Pecnyoimku u yactu Il crarbu 127
Koncrutynun Azepoaiinxanckoii Pecy0onuku

18 Hos10ps 2022 rona ropoa baky

[Tnenym Konctutymonnoro Cyna Azepbaiimkanckoit PecrmyOnuku B
coctaBe ®apxana AdaymiaeBa (npencenarens), Consl CaniMaHOBOM, YMaid
O¢denaunenont, Posmana Mcmaunona, J[xelixyna ['apamxkaeBa, Padasns
['Bananze (cymps-poknamauuk), Maupa Mypanosa, Mcet Hamxadosa u
Ksmpana [lladuena,

¢ yuactueMm cekperaps cyna @apauna Anuesa,

B cooTBeTcTBUU C yacTbio VI ctareu 130 Konctutyuun AzepoaiiikaH-
ckoii PecrryOmuku, crarbamu 27.2 u 33 3akona AzepOaiikanckoit Pecry6-
nuku "O Konctutynmonnom cyne" u cratbeit 39 BHyTpeHHero ycrasa
Koncturymmonnoro cyna Asepoaiikanckoi PecyOmmky, Ha 0CHOBaHUHT
oOpamenus [lInpBaHcKOro aneuasuOHHOrO Cy/1a pacCMOTpEI B CyZeOHOM
3aceaHuH, [TPOBEICHHOM B MOPSAKE MUCHMEHHOM MPOLEayphl 0COO0TO
KOHCTUTYLIMOHHOTO IPOU3BO/ICTBA, KOHCTUTYLIMOHHOE JIEJI0 O TOJIKOBAaHUU
crareit 12.2, 85 u 114.2.3 Konekca Azepbaiimkanckoit Pecriydbnuku 06
aJMUHUCTPATUBHBIX MPOCTYNKAaX C TOYKH 3peHust crared 65.1 u 318
YronoBHO-TIpoIIeCCyaTbHOTO Kofiekca A3epOaiimkanckoit Pecryonuku u
yactu Il craren 127 Konctutyun Asep6aiimxanckoil PecryOnmxu.

N3yuuB u o0cynuB noknaza cyasu P.I'Banaaze mo nemy, Cy>KaeHus npe-
CTaBUTEJIEH 3aUHTEpPECOBAaHHBIX CyOBheKTOB — cynbu [lIupBaHckoro amesn-
nsumonHoro cyna K.bammpoBa n 3aBeyroniero oTeaoM rocyaapcTBeH-
HOT'O CTPOUTEIBCTBA, aAMUHUCTPATUBHOIO U BOCHHOI'O 3aKOHOAATEIbCTBA
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Amnmapara  Mwumm  Memxinca  AzepOaiikanckoit  PecmyOnuku
X.M.Ceupna, cieniuaaucToB — Mpeacenaresns YrojaoBHOM koieruu Bep-
xoBHOTO Cyna AzepOarimxanckor Pecriyomku X.Hacubona, cynpu bakun-
CKOT0 aneusuoHHoro cyna K.AknepoBa 1 HayajapHUKA YIIPABICHUS 1O
MIPaBOBOMY OOECIICUEHHUIO U BOTIPOCAM IpaB deoBeka [ eHepaibHON Tpo-
KypaTypbl Azepbaiimxanckoit Peciyonmuku A.OcmanoBoii, uinena Kose-
TUu aJiBoKaToB A3epOaifkanckoit Pecnyonuku M.['acanoBoii, MHEHHE
JKCIIepTa- JTOLEHTa Kadeapbl KOHCTUTYIIMOHHOTO MpaBa IOPUINUYECKOTO
(dakynbreTa bakuHCKOTO rOCy/IapCTBEHHOTO YHUBEPCUTETA, JOKTOPA FOPH-
nuueckux Hayk C.AnueBa u Marepuansl aena, [lnenym Koncturynuon-
Horo Cyna Azepbaitmkanckoit Pecyonuku

YCTAHOBMMIJI:

[IIupBaHCKUN aneJUISIIMOHHBIN ¢yl oOparmics B KoHCTUTYITHOHHBIN
Cyn AzepOaiimxanckoit Pecyonuku (nanee — Konctutyrnmonnsiii Cyn) ¢
npock0oi Aatek TonkoBaHue crarei 12.2, 85 u 114.2.3 Konekca Azep0aii-
JoKaHCKOM PecmyOnuku 06 aJIMUHUCTPATHBHBIX MPOCTyNKax (manee —
Konekc 06 anMUHUCTPATUBHBIX MPOCTYIKAaX) C TOUYKH 3peHus cTareit 65.1
u 318 YronoBHo-TporieccyaabHOTO Kofekca AzepOaiimkanckoin Pecmy0-
JUKH (Jaee —YToJI0BHO-IIPOIIeCCyallbHbIN Kojieke) U yacTu 11 ctateu 127
Koncruryun Azepbaitmxanckoit Pecryonuku (nanee — Koncturyms).

B o0paiiennn ykazaHo, 4To NpU3BaHHBIN 10 MOOWIU3AIIMU OBIBILINI BO-
eHHocykamuii H-ckoit BomHckoit vactt MuHuCTEpcTBa 000pPOHBI A3ep-
Oaitmxanckoit Pecniyonuku 3.J/>kadapos, oOManyB 12 conaar, 5 sHBaps
2021 ropa u 11 suBaps 2021 roga noayuuni ¢ kaxaoro u3 Hux no 300 ma-
HATOB, B 001Iei crnokHocTH 3600 MaHaTOB, 32 PAHHIOKO JIEMOOUITU3AIIUIO
U3 apMHUH.

Opran npenBapuTeIbHOTO pacciaeaoBanus oueHun nesuue 3./xada-
pOBa HE Kak JiesTHUE, 0XBAYEHHOE €IMHBIM YMBICIIOM, & UMEHHO KaK CaMo-
CTOATENBHOE JIEIHUE B OTHOIIEHUM Ka)KJOT0 JIHIA, TOATOMY, TOCKOJIBKY
CyMMa [0 KaXXKJI0My 3IH30/y cocTaBmia MeHble 500 MaHaTOB, pelIeHuEeM
CTapIIero MOMOIIHUKA BOEHHOTO Mpokypopa dusynu ot 3 HosOps 2021
rojia, Ha OCHOBaHMM cTaThbu 39.1.2 YronoBHO-IIPOIECCYaTbHOTO KOAEKCA
OBLIO 0TKa3aHO B BO30YK/IEHUH YTrOJIOBHOTO Jiea B oTHomenuu 3. xada-
poBa 1o crarbam 178.2.3,333.3 n 32.4,312.1 YronosHoro koznekca Asep-
Oaitmkancko PecriyOnuku (nanee — YroloBHBINA KOJEKC) U MaTepHAIbI,
coOpaHHbIE JJI1 Havasla MPOU3BOACTBA MO Jedy 00 afIMUHUCTPATUBHOM

53



npoctynke no crarbe 227 Kogekca 06 aAMHHHCTPATUBHBIX MPOCTYTKaX
110 YKa3aHHBIM JIEIHUM, IEPEIaHbl BOEHHOMY IPOKYypopy Puzynu.

ITocTanoBneHnemM BoeHHOTO npoKypopa dusynu ot 5 HosA6pst 2021 roga
B oTHouieHuu 3.J[>adapoBa Ob110 BO30YKIEHO MPOU3BOACTBO M0 CTAThE
227 Konekca 00 aIMUHUCTPATUBHBIX MPOCTYIKAX U MaTepuabl HAIlpaB-
JIEHBI 1711 paccMOTpeHUs1 B OU3YIMHCKUA BOCHHBIN CY/I.

Ha ocHoBanuu pemennst @uU3ylInHCKOT0 BOEHHOTO cyjia oT 29 nexadps
2021 roga npou3BOACTBO M0 JeiTy 00 aIMUHUCTPATUBHOM MTPOCTYTIKE ObLIO
IPEKPALIEHO, TOCKOJIbKY B JIeJie 00 aIMUHUCTPATUBHOM IIPOCTYIIKE COAEP-
JKaJMCh MPU3HAKU IPECTYIUJICHUsI, MaTepUalibl HalpaBieHbl B BoeHHY0
poKypatypy Asepoaiimxanckoi PecryOnuku uis paccMOTpEHHs BOIpoca
00 oTMmeHe nocTtaHoBieHUs PU3YIMHCKOM BOEHHOH MPOKypaTyphl OT
3 Hos0psa 2021 roga u BO30YXXJAEHUU YTOJOBHOIO JieJla B OTHOIICHUU
3.Ixadaposa.

JlaHHBIM pellieHreM ObLUIO YCTaHOBIICHO, uTO HaMmepenue 3./ [>xadapoBa
MOJTYYUTh C KAKJOTO COJIAATA, JKearoniero aemoounu3onarbest 300 mana-
TOB, CJIEZyET OLICHUBATh HE KaK CAMOCTOATEIbHO BOSHUKAIOIIUN KaxX bl
pa3 yMbIcell, a KaK JEesTHUE, OXBAYEHHOE €IMHBIM YMBICIIOM, U ITOCKOJIBKY
neHbru B pasmepe 3600 manatoB nonyuensl 3./[xadapoBsiM y conaar ¢
eIMHBIM YMBICJIOM, TO €T0 JIESTHUS HEOOXOAUMO KBATU(HUIIMPOBATH B COOT-
BETCTBUHU C JJAHHBIM pazMepoM npuyuHeHHoro yiepOa. Cyn cuen, 4To B
nessuun 3.JIxxadapoBa comepKHUTCS COCTAaB MPECTYIJICHUS MOIICHHH-
YECTBO.

[TpuHMMas yka3aHHOE pelIeHUE Cy/, PyKOBOACTBOBAJICS CTAThIMHU 85 U
114.2.3 Konekca 00 aAMUHUCTPATUBHBIX MPOCTynKax. Ha ocHoBaHuM naH-
HBIX CTaTel €CJIM Cy/bs, TOJTHOMOYHBIA OpTraH (JIOJKHOCTHOE JIUIIO), B
MPOU3BOCTBE KOTOPOTO HAXOAUTCA J1e7I0 00 aMUHUCTPATUBHOM IPO-
CTYIIKE, OOHAPY>KUT B aIMUHUCTPATUBHOM MPOCTYIIKE, COBEPLICHHOM (u-
3UYECKHUM JIULIOM, IPU3HAKU MPECTYIUIEHUS, OH HAIMPaBIIIET MAaTepUalIbl
IIPOKYPOPY, OpraHy MpeBapUTEIbLHOTO CIIEACTBUS WK 103HaHus. [Ipu Ha-
JUYUY B Jesie 00 aIMUHUCTPATUBHOM MPOCTYIIKE MPU3HAKOB MPECTyILIe-
HUSl M HallpaBJICHUH MaTepUaJIOB 10 JIeNy MPOKYpOpY, OpraHy JAO3HaHHS
WIM CJIEJICTBUS NPUHUMAETCS IOCTAHOBIIEHUE O MPEKPALIEHUH TPOU3BOI-
CTBa MO Jesly 00 aIMUHUCTPATUBHOM MPOCTYIIKE.

Boennsiii npokypop ®dusynu npuHec aneiuIsLUOHHBIA IPOTECT Ha
peuienue cyna, [llupBaHcKuil aneuIsIIIMOHHBIN CyJl pACCMOTPEBIINHI AEII0
Ha OCHOBAHUU JIaHHOT'O IIPOTECTA, IOCUUTAJ, YTO C TOUKU 3PEHUS 00CTOS-
TEJIbCTB JIeJla 3aKOHHOCTh BBIBOJA, K KOTOpOoMYy npuiuesn OuzylInHCKui
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BOCHHBIN Cy/l, ABJISIETCS HEOIIPEAEIECHHBIM C TOUKHU 3PEHUS KAK 3aKPEIUICH-
HbIX B KOHCTUTYIMY 1 MEXTyHapOAHO-IIPABOBBIX JOKYMEHTAaX IMPUHIUIIOB
OTHOCUTEIBHO HEUTPaIbHOCTU, OECIIPUCTPACTHOCTH CY/IOB, KOTOPBIE HE
OepyT Ha ceOst GYHKITMIO OOBHHEHUS U 3alITUTHI, TAK U MPEIOANIIHATBHOCTH
ONPENECICHHBIX MPOLECCYANTbHBIX pelIeHU. Tak, HA OCHOBAHUH CTaTbU
65.1 YronoBHO-IIpoLIECCYaIbHOTO KOAEKCa, HEOTMEHEHHOE ITO0CTaHOBJICHHE
OpraHa, OCyILECTBIISIOIIETO YTOJIOBHBIN MPOLECC, HE AOMYCKAET NPUHATUS
HOBOT'O MOCTAHOBJICHUS IO TOMY k€ camomy Bompocy. [locraHoBnenune
OpraHa, OCylIECTBIISIFOIIETO YTOJOBHBIN MTPOLECC, KPOME ITOCTAHOBJICHHUM,
HCKJIFOUAIONINX YTOJIOBHOE MPECIEOBAaHUE JINLIA, B CBA3U C BBIHECEHHEM
MIPUTOBOpPA WU MHOTO UTOTOBOTO TIOCTAHOBJICHUS Cy/la HE UMEIOT 00s13a-
TEJIbHOU CHUJIBL.

B oOpaiiiennn Taxxe 0TMe4aeTcsi, 4To ¢ TOUKU 3peHust cratbu 318 Yro-
JIOBHO-TIPOIECCYaITLHOTO KOACKCa, OTPAHMYUBAIOIIEH MPEIeIIbl Cy/IeOHOTO
pazOuparenbcTBa 0OBUHEHHUEM, BBIIBUHYTHIM ITPOTUB OOBUHSIEMOTO, U HE
MpeayCMaTPUBAOIIECH TOTHOMOYHS CyJa MO OTSTYEHUI0 OOBHHEHUS IO
COOCTBEHHOM MHUIIMATHBE, a TaKke c(hopMUpOBaHHONW KOHCTUTYIIMOHHBIM
Cynom npaBoBOM MO3UIUK OTHOCUTEIBLHO BO3MOXXHOCTH ITPUMEHEHHUSI 110
aHaJIOIMH YTOJIOBHO-IIPOLECCYaIbHBIX HOPM B IPOU3BOJICTBE 10 JieJaM 00
aJIMHHICTPATUBHBIX MPOCTYIIKAX, CYJl, PACCMATPUBAIOLTUH J1E10 00 aaMu-
HUCTPATUBHOM IIPOCTYTKE, HE YIIOJTHOMOYEH TPUHUMATh pELICHUE NPOTH-
BOpEYallee PEIICHUI0 OpraHa MPEeIBAPUTEIBHOIO pacciaeAoBaHUs 00
OTKa3€ B BO30YK/IEHUHU YTOJIOBHOIO JieJia AaKe €CJIM 3TO HE 3aKPEIICHO B
cratbsix 12.2, 85 u 114.2.3 Konekca 00 aiMUHUCTPATUBHBIX MTPOCTYIIKAX.

Ha ocHoBanum BblieykazaHHoro [IupBaHCKUN aneisiuOHHBIN CYI
npuHsi perenne oopatuthes B Koncrurynumonnsiii Cyf /uisi BHECEHUS siC-
HOCTH B BOIIPOC O TOM, YTIOJTHOMOUYEH JIH CyJI (MIOJIHOMOYHBIN OpraH) pac-
CMaTPUBAIOLIUNA JA€JI0 00 aIMUHUCTPATUBHOM MIPOCTYTIKE PYKOBOACTBYSCh
cratbet 85 Konekca 00 afMUHHCTPATUBHBIX MPOCTYIKAaX, BO3BpAIlaTh
JIEJI0 U3-3a HAJIMYUs IPU3HAKOB MPECTYIUICHUS B CIIy4ae OTKa3a B BO30YK-
JICHUH YTOJIOBHOTO JIEJ1a 33 OJTHO U TO K€ JICTHUE JINI[A U HAIPABJICHUS Ma-
TepUaJIOB JJIsl Hadajia MPOU3BOJICTBA MO JEIy 00 aJMUHUCTPATHUBHOM
MPOCTYIKE, U JOCTHKEHUSI TEM caMbIM (hOPMUPOBAHUS €TUHOU CyneOHOM
MPAKTUKU U €MHOOOPA3HOTO MPUMEHEHHS JEHCTBYIONINX 3aKOHO/1aTehb-
HBIX HOPM, a TaKke coOMroieHus TpeOoBaHU IPUHIIUIIA TTPABOBON OTIpe-
JEJICHHOCTH.

B nensix paspernienust mocTaBieHHOTO B 0OpalieHru Borpoca, [nenym
Koncturyunonnoro Cyna B nepByto ouepe/ib, CHUTaeT HeOOXOANUMBIM pac-
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CMOTpPETh C(POPMUPOBAHHBIE UM MPABOBBIC MO3UIIMH OTHOCUTEIBHO MPH-
MEHEHMsI 3aKOHA 110 AaHAJIOTUH.

[Tnenym Koncturynuonnoro Cyna B [locranoBnenuu "O TonkoBaHUU
crateu 128.1 Komekca AzepOaiimkanckoin PecniyOnuku 06 aqtMUHUCTpa-
TUBHBIX MpocTynKax" oT 2 HosOps 2016 roma oTMETHI B CBSA3H C IPUMeE-
HEHUEM 3aKOHOAATEIbCTBA 00 aJIMUHUCTPATHBHBIX MPOCTYNKaxX IO
aHaJIOTMH, YTO IPUMEHEHHUE YTOJIOBHO-IPOLECCYATIBHOTO 3aKOHOAATENb-
CTBa 110 aHAJIOTHH B IIPOLIECCE MPOU3BOACTBA I10 JesTy 00 aIMUHUCTPATHB-
HOM IIPOCTYIIKE He uckirogaercs. Hecmorps Ha To, uto crares 6.3 Konekca
00 aIMMHUCTPATUBHBIX POCTYTIKAX BBOJUT OTPAaHUYEHUE HA IPUMEHEHHE
3aKOHOJATENbCTBA 00 aIMUHUCTPATUBHBIX MIPOCTYIKAX IO aHAJIOTUH, 3TO
OTHOCHUTCS K MarepuaibHO-IIPAaBOBBIM HOPMaM (HOpMaM, yCTaHaBJIMBaO-
IIUM OTBETCTBEHHOCTH) JAaHHOU oOnacTu npasa. OgHaKO, IPUMEHECHHUE
3aKOHA 10 aHAJIOTUH BO3MOXKHO B TOM CIIy4ae, €CJIM aHAJIOIMYHbIE IPOLEC-
CyaJibHbI€ OTHOILIEHUS HE PETYJIUPYIOTCS B 3aKOHOAATEIBCTBE 00 aIMUHU-
CTPAaTUBHBIX NIPOCTYIKAX COOTBETCTBYIOIIEH HOPMOM.

bonee mupokoe ToIKOBaHHUE, CBSI3aHHOE C 3TUM MHCTUTYTOM, JIaHO B
IToctanosnennu Ilnenyma Konctutyunonnoro Cyna "O TosnkoBaHUM cTa-
teit 132.1.2 u 53 Koxekca AszepOaiimkanckoit PecyOnuku 06 aniMuHu-
CTPaTHBHBIX MPOCTYTKAX B UX B3auMOCBs3u” oT 11 Hoa6ps 2021 rona.

B IloctaHoBieHnN yka3aHO, 4TO MPUMEHEHHE 3aKOHA 110 aHAJIOTHUU
IPEAINOoIaraeT OTCyTCTBUE HOPMBI, PETYIUPYIOIIEH KOHKPETHBIE MTPaBO-
OTHOILUEHMSI, U IPUMEHEHHE K JaHHBIM IPAaBOOTHOLIEHUSM JIPYTOil HOPMBI
3aKOHA, PETyJUPYIOIIEl aHAJIOIMYHbIE OTHOLEHU. IMEHHO OTCyTCTBUE
KOHKPETHON HOPMBI SIBJISI€TCSI ITIABHBIM IPU3HAKOM, OTIMYAIOIIUM IpUMe-
HEHUE 3aKOHA 110 aHAJIOTMH OT €r0 TOJIKOBAHMUS.

CornacHO MHEHHIO, (pOpMUpPOBaBLIEMYCsl B TEOPUU IIPABa, TOJIKOBAHHUE
IpaBa-3TO YTOYHEHHUE U Pa3bsICHEHHE CMbICIIa TEKCTAa HOPMBIL. A mpoOer B
IIpaBe, HAIIPOTUB, TIOAPa3yMEBAET OTCYTCTBUE UM HETIOJTHOTY HOPMaTHUB-
HOTO TEKCTa, PEeryiupyroero npaBoBoil Bompoc. [Ipoben Bo3HHKaeT
TOIZa, KOIJa HOPMATUBHBIN aKT, IPEIHAa3HAYEHHBIN U1 Pa3pelIeHus KOH-
KpPETHOTO CIIOPHOTO BOINPOCA, KaK CJIEJICTBUE, HE B COCTOSIHUU CJIENaTh 3TO
M3-3a HETIOJIHOTHI, @ HE JIByCMBICJIEHHOCTH UM HETOYHOCTH €T0 TEKCTA.

Taxum 006pa3oM, XOTs ycTaHOBIIEHUE Mpo0erta B MpaBe CTAHOBUTCS BO3-
MOKHBIM TOJIBKO IOCJIE€ TOJIKOBAaHUS IIPABOBOW HOPMBI, €r0 YCTPaHEHHUE,
TE€M HE MEHEee HE OCYIIECTBIISIETCS B paMKax Ipoliecca TOJIKOBaHUS Tpa-
BOBOI HOpMBIL. Omipesensis cofepkKaHue, B TOM YUCIIE MPEAYCMOTPEHHbIN
CMBICJI HOPMBI, IPAaBOIIPUMEHUTENb YCTPAHIET HEOIIPEIEIEHHOCTb U JIBY-
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CMBICIICHHOCTh JJaHHOM HOPMBI. A MpH yCTpaHEHHH Ipodesa MpaBonpH-
MEHUTENb (PAKTUYECKH YCTaHABIMBAET MOPSJOK MOBEIAEHUS, COOTBET-
CTBYIOUIUMN KPHUTEPUSM, YCTAHOBJIEHHBIM 3aKOHOAATEIbCTBOM IS
OKOHYATEIbHOTO pa3pelieHnss KOHKPETHOTO MPaBOBOIO CIOpA.

ITnenym Konctutyunonsoro Cyza cUUTaeT BaXKHBIM J1aTh TOJKOBAHHE
MOCTABJIEHHOTO B 00pallleHu BOMPOCa KIMEHHO C YUETOM BbIIIEyKa3aHHBIX
IpaBoBbIX No3unmii [1nenyma, HekoTopbeix HOpM KoHCcTUTY MK, 3aKOHO1A-
TeIbCTBA 00 aIMUHUCTPATUBHBIX MPOCTYNKAX U YTOJIOBHO-IIPOIIECCYallb-
HOT'O 3aKOHO/IaTENIbCTBA.

CornacHo yactu Il ctarbu 127 KoHCcTUTYIIMU, CYy/IbU pACCMATPUBAIOT
Jiena GecupucTpacTHO, CIIPABETIMBO, COOIIO1as paBHOIIPABUE CTOPOH, Ha
OCHOBE (DAKTOB U B COOTBETCTBUHU C 3aKOHOM.

Ha ocnoBanuu crareu 12.2 Kogekca 00 aAMUHUCTPAaTUBHBIX IPOCTYII-
KaxX, aAMUHUCTPATUBHASI OTBETCTBEHHOCTH 3a JICSIHUS, TPEAYCMOTPEHHBIE
B Oco0eHHoi1 yacTu Hacrosero Kogekca, HacTynaet B TOM cilydae, eCciiu
3TU AESHUS YTOJIOBHOM OTBETCTBEHHOCTHU HE MOMJIEHKAT.

B coorBerctBUu co crarbeit 85 Konekca 00 aiMHUHUCTPaTHUBHBIX
IPOCTYINKaX, €CJIU Cy[bs, IOJHOMOYHBIN OpraH (JOHKHOCTHOE JIUIO), B
MPOU3BOACTBE KOTOPOTO HAaXOAUTCS Jei0 00 aJIMHUHUCTPATUBHOM
IPOCTYIIKE, OOHAPYKUT B A IMUHUCTPATUBHOM IIPOCTYTIKE, COBEPILIEHHOM
(bu3NYEeCKUM JTUIIOM, ITPU3HAKY MIPECTYIUICHUS, OH HANPaBJIsieT MaTepHabl
IIPOKYpPOpY, OpraHy IpeIBapUTEIbHOIO CIEACTBUS WIH JO3HAHUS.

Cornacno cratwse 114.2.3 nannoro Kojekca npu paccMoTpeHuu jeina oo
aJMUHUCTPAaTUBHOM IPOCTYNKE IIOCTAHOBIEHHE O MPEKPALIEHUH
MPOM3BOJICTBA IO eIy 00 aAMUHUCTPATUBHOM MPOCTYIKE MPUHUMAETCS
OpU HaJU4YUH B Jeile 00 aJMUHUCTPATUBHOM MPOCTYNKE MPU3HAKOB
MIPECTYIUICHUS Y HAINPABJIECHUHA MaTEPHUAJIOB IO JIeJy MPOKYpOpY, OpraHy
JIO3HAHUS WIH CIEICTBHUSL.

Ha ocnoBanuu crarbu 65.1 YronoBHO-IpOIECCYaIbHOTO KOJEKCa,
HEOTMEHEHHOE MOCTAHOBJIEHUE OPraHa, OCYLIECTBISAIOIIETO YrOJOBHbIN
MPOLECC, HE JIOMYCKAET MPUHSITUSA HOBOTO IMOCTAHOBIICHUS 110 TOMY XKeE
camoMy Borpocy. [locTaHOBIeHHE OpraHa, OCyIIECTBIISIOIETO YTOJTOBHBIH
IIPOILIECC, KPOME IMOCTAHOBIIEHU, UCKITIOYAIOLIUX YTOJIOBHOE MPECIIeI0Ba-
HUE JIMLA, B CBSI3M C BBIHECEHUEM IPUTOBOpPA WJIM MHOTO UTOTOBOTO
MOCTAHOBJICHUS CyJla HE UMEIOT 00s13aTeIbHON CHUIIBI.

B coorBerctBum co crareeit 318.1 VYromoBHO-mpoueccyaaibHOTO
KOZIeKCa, TOCBAIIEHHOM MpejienaM CyIeOHOTo pa3doupareiabCcTBa, BO BpeMs
Cyz1ie0HOTro pa3zouparenbCTBa, yroJOBHOE €10, MaTepralibl YIIPOIEHHOTO
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JOCY1e0HOTO TTPOU3BOJICTBA HITH 5KaJl00a B TIOPSIKE YACTHOTO OOBUHEHUS
paccMaTpuBaloTCs TOJIBKO B Ipe/ienax 0OBUHEHUS, BEIIBUHYTOTO TIPOTUB
OOBMHSIEMOTO WJIU MPEACTaBIeHHOTO cydy. B pesynbrare cyneOHOro pas-
OuparenbCcTBa CyJ BIpaBe KBaTU(UIIMPOBATH JAesiHUE OOBUHSIEMOIO Kak
MEHEE TSKKOE MPECTYIUICHUE, a TaK)Ke M3bSATh OTACIbHBIC MyHKTHI U3
BBIJIBUHYTOTO MPOTUB HETO OOBUHEHMUSI.

Cornacho xe ctarbe 318.2 nannoro Konekca, eciu Bo Bpemsi cyneOHOro
pa30uparenbCcTBa B IEHCTBUSAX 0OBUHIIEMOTO Oy/IeT YCTaHOBIICHO HAJTHUKE
IPU3HAKOB 00JIee TSHKKOTO MPECTYIUIEHHMSI, TO Cy IO XO/aTalCTBy rocy-
JAPCTBEHHOTO OOBUHUTENSI BHIHOCUT MOTHBUPOBAHHOE MTOCTAHOBJICHHE O
NpEeKpalleH PacCCMOTPEHHUsI YTOJIOBHOTO JIEJIa MO BBIABUHYTOMY OOBH-
HEHHIO MJIM PAaCCMOTPEHHUSI MaTepHaioB YIPOILIEHHOTO A0CYAe0HOTO Ipo-
M3BOJICTBA M BO3BpAILEHUM Jiella MPOKYpOpY, OCYLIECTBIISIOLIEMY
npolieccyalbHOE PYKOBOACTBO MPEIBAPUTEIILHBIM pacCieIOBaHUEM, IS
PaccMOTPEHUS BOIIPOCA BBIBMKCHHS OOBUHSAEMOMY JIPYTOro OOBUHEHUSI.
Bo Bpemsi cyneOHoro pa3duparenbcTBa Cy/I [0 X0aTaiicTBY OTEPIIEBILETO
WJIA €T0 3aKOHHOTO MPEACTaBUTENSI, B MOPSAIKE, IPEIYCMOTPEHHOM HACTOS-
HIEH CTaTbel, MOYKET BHIHECTH MOCTAHOBJIECHHUE O HAJIMYUU B JECUCTBUIX
0OBUHSEMOTO MPU3HAKOB 00JI€€ TSHKKOTO MPECTYIIICHUS.

Ucxons u3 conepxanus crareit 85 u 114.2.3 Koxekca 00 agMuHHUCTpa-
TUBHBIX NipocTynkax [lnenym Koncrurymnmonnoro Cyna, oTMedaert, 4to Ha
OCHOBAaHWU YETKO M OJHO3HAYHO YCTAHOBJICHHOTO B JAHHBIX CTAThsIX
nopsJIKa Mpu 0OHAPYKEHUHU B aIMUHUCTPATUBHOM MPOCTYIIKE MPU3HAKOB
NPECTYIJIEHUS CY/bsl, IOJTHOMOYHBIN OpraH (JOJKHOCTHOE JIMI0) HE BO3-
Oy’KJaeT caM YroJIOBHOTO Jiela, He OTMEHSIET MOCTAHOBJICHUS CJIE/ICTBEH-
HOTO OpraHa 00 OTKa3e B BO30YKIEHHH yTOJOBHOTO JeJa, OH cOO0IIaeT
oprany, 00Ja/1ar01IeMy MOJIHOMOYHSIMHU Hauaja yroJoBHOTO Mpecie10Ba-
HUsI, 00 YCTAHOBJICHHBIX B JICSTHUU MPU3HAKAX MPECTYIUICHUS U HaIlpaB-
JISIeT MaTepHuaibl B JaHHBIA OpraH.

Takol ke MoAaxoj YCTaHOBJIEH M B ['pakJaHCKOM INpoLecCyaIbHOM
Koziekce AzepOaitmkanckoit PecyOnuku. B cooTBeTcTBUU cO cTarheit
265.4 nannoro Konekca, eciau npu paccMOTpEHHH Jiea cyJl OOHAPYKUT B
JESTHUSX YYACTHUKOB MPOIIECCa WM MHBIX JIUI TPU3HAKH MPECTYTUICHUS,
OH c000111aeT 00 3TOM MPOKYPOPY U BBIHOCUT YacTHOE onpenenenue. [Ipu
ATOM HaJIMYKe C CaMOT0 Havyajla HEOTMEHEHHOTO PEIIeHHs OpraHa yTroJIOB-
HOTO TpeciieIoBaHus 00 0TKa3e B BO30YK/IEHUHU YTOJIOBHOTIO Jiejia B OTHO-
[IEHUW TOTO WJIM MHOTO JIMIA HE OTPAaHUYUBAET JIAHHYIO KOMIETEHIIHIO
cyna.
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[Tnenym Konctutynunonnoro Cyna Takke CYUTAET, UTO HAJIMUUE B pac-
CMOTPEHHBIX MaTepHaiax 00 aIMUHUCTPATUBHOM MIPOCTYIIKE HEOTMEHEH-
HOTO MMOCTAHOBJIEHUS CJIEJICTBEHHOIO opraHa 00 oTkasze B BO30YXICHUU
YTOJIOBHOTO JIeJIa HE MOYKET JIUIIUTh CY/IbI0, IIOJIHOMOYHBIN OpraH (J10JIXK-
HOCTHOE JIUII0) OCYILIECTBIEHHS TOJTHOMOUYHUH, TPETYCMOTPEHHBIX CTAThEN
85 Kozekca 06 aAMMHUCTPATUBHBIX IPOCTYMKAX.

[TpOTHBOMONIOKHBIM MOAXOA MOXKET MPUBECTHU K TOMY, YTO HAITUYHE HE
OTMEHEHHOTO PEUIEHMsI OpraHa, OCYIIECTBIISIONIEr0 YTOJIOBHOE IIPECIIenO0-
BaHMe, 00 O0TKa3e B BO30OYKJIEHUU YTOJIOBHOTO Jeja, 1ake IPU HAJTMYUH B
aJIMUHUCTPATUBHOM MPOCTYIKE MPU3HAKOB IPECTYIUICHHS], BHIHYAUIIO OBl
CYIBIO pacCMaTpuBaTh HApYIICHUE UCKITIOUYUTEIBHO KaK aIMUHHCTPATHB-
HBIM IPOCTYNOK U MIPUHUMATh 3aBEJJOMO HE3aKOHHOE U HEOOOCHOBAaHHOE
pelIeHue.

Yro kacaercs 10Bojia 0OpallleHusi O TOM, YTO COINIACHO TPeOOBaHMSIM
ctaTbu 65 YroaoBHO-IpoLEcCyalbHOTO KOJIEKCa, HEOTMEHEHHOE T0CTa-
HOBJICHUE CJIEZICTBEHHOIO OpraHa o0 oTka3e B BO30Y>K/IEHUU YTOJIOBHOTO
Jiera UMeeT MPEeroUIIUalbHOE 3HaYeHUE ISl Cy/Jla, pacCMaTpPUBAIOLIETO
aJIMUHUCTPATUBHOE JIEJI0, CIIEAYET OTMETUTh, UTO YIIOMSIHYTasl CTaThsI pa3-
JIMYAET /1B BUJA TOCTAHOBIEHUI OPTraHa, OCYIIECTBIISIFOIIETO YTOJOBHBIN
nporecc:

— [IOCTAHOBJICHHUS], MCKJIFOUAIOIIME YTOJIOBHOE IIPECIIEIOBAHUE B OTHO-
LICHUH JIULA;

— IpyTye NOCTaHOBJICHUSI.

K nocranoBiieHusIM epBOTO BU1a OTHOCSITCSI TOCTAHOBJICHUE 00 OTKa3e
B BO30YX/IEHHH YTOJIOBHOTO JIejla B CBA3U C OOCTOSTENbCTBAMM, UCKIIIO-
YaIOLMMHU YTOJIOBHOE IMpeCce0BAHNE, TOCTAHOBIEHUE O MPEKPALEHUN
YTOJIOBHOTO TIpecieaoBaHusi (MPOM3BOJCTBA MO YIOJOBHOMY Jely), a
TaKKe MPUTOBOP CyAa WIH JPyTUe OKOHYATEIbHbIE TIOCTaHOBIICHUS.

[TockosbKy NepeunciieHHbIE TOCTAHOBIEHUS SIBJISIIOTCS MO CYIIECTBY
OKOHYATEeJIbHBIMU, TO UX JIEWCTBHE MCKIIIOUAET BHIHECEHUE CYJIOM MPUTO-
BOpa WM MHOTO OKOHYATEJIbHOTO IMOCTAHOBICHUS TI0 OTHOMY U TOMY K€
oO0BuHEHu10. 11 TOro, YTOOBI JOOUTHCS BO30OHOBJICHHUS IPOU3BOJICTBA TIO
JIeITy, B IIEPBYIO OYEPE/Ib, TPEOYeTCS OTMEHA YKa3aHHBIX MOCTAHOBIICHUH.

BetynuBimii B 3aKOHHYI0 CUJTy TIPUTOBOP, & pABHO MHOE OKOHYATEIb-
HOE MOCTAaHOBJICHHUE CyAa MOT'YT OBITh OTMEHEHBI B IOPSI/IKE KACCALIMUH 1O
BHOBb OTKPBIBIIUMCSI OOCTOSITENILCTBAM (CTaThsi 65.3 YromoBHO-IIpoILieC-
CyaJIbHOTO KOJIeKCa).
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[TpunATHIE 10 Cy/1a MOCTAHOBIEHUS 00 OTKa3e B BO30YK/IEHUH YTOJOB-
HOTO Jiela Ha ONpaBAaTeNIbHbIX OCHOBAaHHUSIX, HOCIT KBa3uCyIeOHBIN
Xapakrep. JTO B IEPBYIO OUEPENb MPOSIBISIETCS, B TOM, YTO B OTIMYHE OT
IIPUrOBOpa M OKOHYATEJbHBIX MOCTAHOBJIEHUW CyAa, MOCTAaHOBJIECHHUE
JI03HABATEIsA, CJIEAOBATENS UM MPOKYpPOPa, OCYIIECTBIISIOIIET0 IpoLec-
CyaJIbHO€ PYKOBOJICTBO MPE/IBAPUTENILHBIM pacciieZlOBaHuEM, 00 OTKa3e B
BO30YK/I€HUH YTOJIOBHOTO JIEJIa MOKET OBITh OTMEHEHO HE TOJIBKO CYIOM,
HO U, COOTBETCTBEHHO, IPOKYPOPOM HJIM BBIMIECTOSIIIUM MPOKYPOPOM,
OCYIIECTBIISOLIUM ITPOLECCYaTbHOE PYKOBOJCTBO MPEIBAPUTEIBHBIM pac-
cienoBanueM (ctathbsi 212.4.1 YronoBHO-IPOIECCYalTbHOTO KOIEKCa).

OpnHako ciielyeT UMETh B BUJY, YTO B YTOJIOBHO-IIPOLIECCYabHOM
KOJIEKCE IIPEyCMOTPEHO, YTO IOCTAHOBJICHUE J03HABATENS, CIIEJ0BATENA
WM IPOKYpPOpPa, OCYLIECTBIISIFOIIET0 IPOLECCyalibHOE PYKOBOJCTBO IPe/I-
BapUTENIbHBIM pacclieZlOBaHUEM, 00 OTKa3ze B BO30YKJIEHUH YTOJIOBHOTO
JieJia MOXKET ObITh OTMEHEHO JIMIIb HA OCHOBAHUU KaJOObI.

Tak, cornmacHo TpeGoBaHusM cTatbu 212.3 YTonoBHO-TIPOIIECCYATBHOTO
KOZIEKCa, TAKOE MIOCTAHOBJIEHUE MOXKET OBITh 00/KaJI0BAaHO COOTBETCTBEHHO
IIPOKYpOpY, OCYLIECTBISAIOIIEMY IPOLECCYalbHOE PYKOBOJCTBO IpPE/Ba-
PUTEIBHBIM PAcCieI0BaHUEM, BBIIIECTOSAILEMY IPOKYPOPY WU B CY/.

[To >xanoGe Ha mocTaHOBIEHNE 00 OTKIOHEHHH BO30YXICHUS YTOJIOB-
HOTO JIeJla BBIHECEHHOE JO3HABATEJIEM, CJIEI0BATEIEM WM IPOKYPOPOM,
OCYIIECTBIISIOLIUM ITPOLECCYaTbHOE PYKOBOJCTBO MPEIBAPUTEIBHBIM pac-
CJIEIOBAHUEM, BBITOJIHSIOTCS CJIEIYIOIINE TEHCTBUS:

ITpokypop, OCyHIECTBISAIOUIMI IpoLEcCyallbHOE PYKOBOJCTBO IPE/Ba-
PUTENIBHBIM PACCIEAOBAHUEM, UM BBILIECTOAIINI IPOKYPOP OTMEHSIET
YKa3aHHOE MOCTAHOBJIEHUE, IPUHUMAET MTOCTAHOBIIEHHUE O BO30YK/IEHUU
YTOJIOBHOTO JieJia C MPOBEICHUEM UK 0e3 MPOBEACHUS TOMOTHUTEIBHON
MIPOBEPKHU B CPOK HE cBbIIe 10 (ecsiTH) CyTOK M HAIpaBJsieT €ro Cieo-
BaTelt0 JJIs MPOU3BOICTBA MPEABAPUTEIHLHOTO CIIEACTBUS TUOO OCTABISET
BBIHECEHHOE MOCTAaHOBJIEHHE 00 OTKJIIOHEHUHU BO30YKJI€HUS YTOJIOBHOTO
nena 6e3 u3MmeHenus (ctathsa 212.4.1 VYronoBHO-TpoOIECCyaabHOTO
KOJIeKCa).

B VYronosHo-IponeccyanbHOM KOAEKCE HE YCTAHOBIIEH MOPSAOK pac-
CMOTpEHUS MPOKYPOPOM MOCTAHOBIIEHUS 00 OTKa3e B BO30YXKIECHUU YIoO-
JOBHOTO Jena [0 MarepuanaM, HamnpaBJIE€HHBIM €My  CYIIOM,
paccMaTpUBAIOIINM 1710 00 aIMUHUCTPATUBHOM MPOCTYIIKE B COOTBET-
ctBUM co crarbeil 85 Komekca 00 agMHUHHMCTPATUBHBIX MPOCTYIKaX.
[Tostomy Ilnenym Konctutyumonnoro Cyna cuutaeT 1eiecooopa3zHbiM
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pexomeHnoBaTh M Memkiucy Azepoaiimpkanckoi PecrryOnuku ycra-
HOBUTH B YTOJIOBHO-IIPOLIECCYAIbBHOM 3aKOHOAATEIBCTBE COOTBETCTBYIO-
me mnpaswia. ToT (akT, 4TO STOT BOMPOC MOXKET OCTAaThCs BHE
IpoLIeCCYaIbHOTO PETYIMPOBAHNUS, MPUBEET K HAPYIICHUIO TPUHIUIIOB
3aKOHHOCTH U CIIPaBEIJIMBOCTH.

VYuursiBas BeiiensnoxkeHHoe, Inenym Konctutyunonnoro Cyna npu-
XOJIMT K CJIEIYIOIIUM BBIBOJIAM:

— HaJIM4KMe HEOTMEHEHHOIO MTOCTAHOBJICHUS CIIEACTBEHHOIO OpraHa o0
OTKa3€ B BO30YK/I€HUU YTOJIOBHOTO Jieja HE MPEMATCTBYET HAIIPABICHUIO
MaTepuaioB MNPOKYpOpy, OpraHy IpEJBApUTEIbHOIO CIEACTBUS WU
JTIO3HAHUS B COOTBETCTBHHU O cTaTheil 85 Konekca 00 aiMUHUCTpaTUBHBIX
MPOCTYNKAX B Ciyyae OOHApyXEHHUS CyAbed, MOJTHOMOYHBIM OPTraHOM
(1OJKHOCTHBIM JIUIIOM) MTPU3HAKOB MPECTYIUICHHS B aIMUHUCTPATUBHOM
MPOCTYIIKE;

— C YYETOM MPABOBBIX MMO3ULIUN, OTPAXKEHHBIX B ONIUCATEIbHO-MOTHUBHU-
pOBOUHOU yacTu Hacrosiulero IlocranoBnenus:, ciuenyer peKOMEHA0BaTh
Munnu Memkincy yperyampoBarh B YTOJIOBHO-IIPOLIECCYaJIbHOM KOJIEKCE
MOPSIIOK PaCCMOTPEHHUSI OCTAHOBJICHUSI 00 OTKa3e B BO30OYKJIEHUH yro-
JIOBHOTO JIeJ1a [0 MaTepuaiaM, HalpaBJIEHHBIM IPOKYPOPY CYJIOM B COOT-
BeTCTBUHU cO ctarbert 85 Konekca 00 aIMUHUCTPATUBHBIX MTPOCTYIKAX.

PykoBonctBysick yacthio VI ctateu 130 Konctutynuu Aszepbaiimkan-
ckoii Pecryonuku, ctatbsimu 60, 62, 63, 65-67 u 69 3akona AzepOaiimkan-
ckoit Pecniyonuku “O Koncruryuuonnom Cyne”, Ilnenym Koucrury-
nuonHoro Cyna AsepOaiixanckoi Pecryonuku

IHOCTAHOBMNUIJI:

1. Hannuue HEOTMEHEHHOTO MTOCTAaHOBIICHUS CIIEAICTBEHHOTO OpraHa 00
OTKa3e B BO30YX/IEHUU YTOJIOBHOTO JieJia He MPEMNATCTBYET HAIIPaBICHUIO
MaTepUaAIIOB IPOKYPOpY, OpPraHy IPEeIBapUTEIBHOIO CIEICTBUS WU
JIO3HAHMSI B COOTBETCTBHH CO cTathelt 85 Komekca Azepbaiimxanckoit Pec-
nyOnuKu 00 aIMMHUCTPATUBHBIX MPOCTYMKAaX B ClIy4yae OOHAPYKEHUS Cy-
NbEW, TOJHOMOYHBIM OpPraHoOM (JOKHOCTHBIM JIMIIOM) TPU3HAKOB
MPECTYIUICHUS B a IMUHUCTPATUBHOM MPOCTYIKE.

2. C y4eToM MpaBOBBIX MO3UIUN, OTPAXKEHHBIX B OMUCATEILHO-MOTH-
BUPOBOYHOU 4acTH HacToswero I[locranosienus, pekomenn0Bars Muim
Memxnucy AzepOaiimxanckoil PecriyOinuku yperyanpoBaTh B YTOJIOBHO-
npoleccyalbHOM Kojekce AzepOaiimkanckoil PecryOinuku nmopsiiok pac-
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CMOTpPEHHUS TIOCTAHOBJIEHUS 00 OTKa3e B BO30YKIEHUHU YTOJOBHOTO Jeia
M0 MaTepualiaM, HalpaBJI€HHbIM MPOKYPOPY CYIOM B COOTBETCTBUU CO
crareeit 85 Kogekca Azepbaiimpkanckoii Pecriyonuku 06 aqMUHHCTpaTHB-
HBIX IIPOCTYTKaX.

3. IlocTaHoBieHUE BCTYNAET B CHIIY CO JIHS OITYOJIHMKOBAHHUSL.

4. IlocTaHoBieHHe OMYyOIUKOBaTh B O(UIIMATIBHBIX TOCYAAPCTBEHHbIX
razerax AzepOaiimkanckoit Pecriyonuku u «Bectauke Konctutymmonnoro
Cyna Azepbaiimxanckoit Pecriybnukuy, a Takke pa3MecTUTh Ha OQUIIH-
anbHOM uHTepHeT-caiite Koncrurynumonnoro Cyna A3sepOaiimkaHCKoOM
PecnyOnukmu.

5. [locTanoBneHue SBISETCS OKOHYATETBHBIM U HE MOXET OBITh OTME-
HEHO, U3MEHEHO WX O(PUIIMATIEHO UCTOJIKOBAHO HU OJIHUM OPraHOM WJIU
JIULIOM.
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WUMEHEM A3EPBAM)KAHCKOM PECITYBJIUKH

[IOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3BEPBAUJP)KAHCKOM PECITYBJIMKU

O toaxkoBanum nyHkra 1 yactu "llpumeuanue" crarbu 259 n
crartbu 314 YrosioBHOro Komekca Asepoaiigkanckoii Pecnyoauku
¢ mo3uuum crarei 8§ u 9 3akona Azepoaiigxanckoi Pecrybankn
"0 oxpaHe 3eJIeHbIX Haca:KaeHui"

29 HosOps 2022 rona ropoa baky

[Tnenym Koncturynumonnoro Cyna AzepOaitmkanckoit PecrmyOnuku B
coctaBe ®apxana AdaymiaeBa (npencenarens), Consl CaiMaHOBOM, YMaid
O¢ennueont, Posmana Mcemannosa, xeiixyna ['apamkaesa, Padasns
I'Bananze, Maupa Mypanosa, Ucsl Hamxkadosa u Kampana lladuena
(Cynbsi-IOKJIaTYUK),

¢ yuactueM cekperaps cyna @apanna Anuesa,

pykoBoAcTBysch yacThto IV ctarbu 130 Konctutynuu AszepOaiimkan-
ckoit PecrryOmuiku, ctarbsimu 27.2 u 32 3akona AzepOaiimkaHckoi Peciry©6-
nuku "O Konctutynmonnom Cyne" u crarbedr 39 BHyTpeHHero ycrana
Koncturynmonnoro Cyna Azep6aiimkanckoit PecryOnnku, Ha OCHOBaHUU
3amnpoca [Ipokypatrypsl AzepOaitmxkanckoit PecnyOnuku paccMoTpen B
CyieOHOM 3ace/laHry B MOPSAKE MUCbMEHHOW MPOLEeaypbl 0c000ro KoH-
CTUTYLUOHHOTO MPOU3BOJICTBA KOHCTUTYLIMIOHHOE JEJ0 O TOJIKOBAaHUU
nyHkra 1 gactu "lIpumedanue" crareu 259 YronoBHoro kogexca Asep-
Oaitpxanckor Pecryonuku u ctateu 314 Toro sxe Konmekca ¢ mo3uiuu cra-
teir 8 m 9 3akoHa AzepOaiimkanckoir PecrryOmuku "OO oxpaHe 3eJIeHBIX
HacaxxaeHui".

NzyuuB u obcynus nokinan cynpu K.Illadguesa nmo gemy, MuHeHuUs npen-
CTaBUTEJIEH 3aMHTEPECOBAHHBIX CYObEKTOB — ['eHepalIbHOM POKYpaTyphI
AepOaiimkanckoit PecriyOnuku 1 3aBeyrOIIETo OT/IEJIOM TOCyIapCTBEH-
HOT'O0 CTPOUTEIBCTBA, aIMUHUCTPATUBHOIO U BOEHHOT'O 3aKOHOATEIbCTBA
Anmapatra M Memxiauca  AzepOaiimxanckor — PecmyOnuku
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X.M.Cemnna, cnenmanuctoB — cynbu Bepxosaoro Cyna AzepOaiimxaHcKoit
Pecniy6nuku A.HoBpy3oBa, nmpeacenaresns YroiaoBHOUM Kouiernu bakuH-
CKOT0O alneuIsIqMOHHOrOo cyaa J.ParnMoBa, HauanpHHUKA [T1aBHOTO ynpas-
JIEHHs 3aKOHOAATeIbCTBa MUHHUCTEPCTBA IOCTUIIUM A3epOaiKaHCKOM
PecnyOnuku A.Anuesa, MUHHCTEPCTBA SKOJIOTMH U TPUPOJHBIX PECYPCOB
Azepbaiimkanckoit PeciyGnuku, MuHUCTEpCTBA CEIBCKOTO XO34HCTBA
A3zepbaiixanckoi Peciyonmuku u matepuaisl nena [lneaym Konerury-
nnonHoro Cyna AzepOaimxanckoil PecryOonuku

YCTAHOBMAIJ:

[Tpokyparypa Azepbaitmxanckoit Peciyonuku obpartunacs B Koncru-
tyuuonHbiit Cyn Azep0aiimpkanckoil Pecyonuku (nanee — KoHcTuTyimon-
Hblii Cyn) ¢ 3ampocoM o TojakoBaHWM myHkTa 1 yactu "llpumeuanue"
ctatbu 259 YromoBHoro kojekca AsepOaiimkanckor Pecriyonuku (1anee
— YronoBHBIN KoAeKkCe) 1 cTaThh 314 Toro e Komekca ¢ mo3uiuu crareit 8
u 9 3akona Azepbaitmkanckoii Pecrryonmuku "O0 oxpaHe 3eJIeHBIX HAacaX-
nenuit" (nanee — 3akoH "OO0 oxpaHe 3eJeHBIX HaCaXIeHUN").

B 3anpoce yka3biBaeTcs, 4TO Ha MPAKTUKE CYIIECTBYIOT pPa3HOTIIACHS
OTHOCHUTEJIbHO COJIep KaHUs U 00beMa MOHATHH "nipuycaieOHbIe U JauHble
YYaCTKH, HAXOJALIUECS B YACTHOM COOCTBEHHOCTH" U "3€JIeHble HAacaXK 1e-
HUs (TI0CEBBI), COCTOALLME U3 PACTEHUH, UCIIOJIb3YEMBIX /1JIsl IPOU3BOACTBA
CENIbCKOXO35IMCTBEHHON MPOAYKIMKU'", cofaepKaluxcs B MyHKTe | yactu
"Ilpumeuanue" crarbu 259 YrojioBHOTO KOJEKCa.

B psine ciydyaeB mupokoe TOIKOBaHUE MOHATHS "IpuycaieOHbIe U 1au-
HbIC YYACTKH, HAXOSIINECS B YaCTHOM COOCTBEHHOCTHU' U €r0 OTOXK/IECTB-
JEHUE C TMOHATUSAMHM '"3eMJIM HACEJIEHHBIX NyHKTOB" u '"3emin
MPOMBIIIJIEHHOCTH, TPAHCIIOPTA, CBSA3H, 0OOPOHBI U MHOTO Ha3HA4YeHUS'",
ompeieNIeHHBIMUA 3eMeTbHBIM KojiekcoM AszepOaixanckoit Pecryonuku
(manee — 3eMeIbHBIN KOIEKC), MPUBOAUT K TOMY, YTO JIUIA, COBEPIIUBIIINE
IIPECTYIJIEHUS, CBA3aHHbBIE C HE3AKOHHOU BBIPYOKOI J1I€pEBbEB, U30€Tat0T
YTOJIOBHOM OTBETCTBEHHOCTH.

[To MHeHUIO 3asBUTEIS, B JIEUCTBYIOIIEM 3aKOHOAATEIbCTBE A3epOaii-
JOKaHCKOW PecryOnuku moHsATHE 3eMellb HACEJICHHBIX MyHKTOB OIpe/e-
J€HO IIUPOKO M BKJIIOYAET B ceOs HE TOJNBKO HCIOJIb3yeMble IS
MIPOU3BOCTBA CEIIbCKOXO3SIICTBEHHON MPOAYKIMHU 3€JI€HbIE HACAXKICHUS
(mmoceBbl) Ha MPUYCATEOHBIX U JAYHBIX YUACTKAX, HAXOSIIMXCS B YaCTHOM
COOCTBEHHOCTH M HE BXOJSLIUX B JIECHOW (OHMA, HO TaKKe 3eJCHBIC

64



HacaXJeHHs 00IIero Moiab30BaHus (B MapkKax, Jeconapkax, cajgax, CKBe-
pax, OyibBapax U Apyrue), 3eJeHble HaCaXICHUs OTPAaHMYEHHOTO MOJIb30-
BaHUs  (BHYTPUABOPOBBIE, Ha TEPPUTOPHUH  0Opa30BaTENbHBIX,
MEUIIMHCKUX, KyJIBTYPHO-OBITOBBIX, TPOMBIIUIEHHBIX NPEANPUITUA U
JIpyTUX 0OBEKTOB) U 3€JICHbIC HACAKICHUS CIeIIMaIbHOTO Ha3HaueHus. B
CBSI3U C 3TUM HEIIeJIECO00Pa3HO OTOXKIECTRISITh OHATHE ""3eMIIM HaCeJIeH-
HBIX IIYHKTOB" C MOHATHEM "TIpuycaieOHble U JauyHble YYaCTKH, HaXO/s-
IMecs B YacTHOM COOCTBEHHOCTH'", OTpa)X€HHBIM B MyHKTE | YacTu
"[Ipumeudanue" crarbu 259 YroaoBHOro Kojekca.

B 3anpoce Taxxe oTmeudaeTcs, 4To cornacHo 3akoHy A3epOaiipkaHCKOM
Pecnyonuku "O 3emenbHO# pedopme” (manee — 3akoH "O 3eMenbHOM
pedopme"), 3eMIIM COBXO30B M KOJX030B OBUTH TEepeaHbl B YACTHYIO
COOCTBEHHOCTh TPaKJaH B BUJIC 3€MENIbHBIX MAeB ISl UCTIOIH30BAHUS B
CEJIbCKOX03UCTBEHHBIX LeNsIX. [IockonbKy copep:kaHue MOHATHS "3ee-
HBIC HACAKACHUS (TIOCEBHI), COCTOAIINE U3 PACTCHHUM, NCTIOIB3YEMbIX IS
IPOU3BOJCTBA CEIBCKOXO3SUCTBEHHON MPOAYKIMHU" HE ONpEACNIEHO B
3aKOHONIATEIILCTBE, BHI3BIBACT CIIOPHI TAKKE U TO, YTO BCE TACBBIC 3EMIIH,
neperaHHble B YaCTHYI0 COOCTBEHHOCTb, MOANAAAIOT MOJ JEHCTBUE
HOPMBI, YKa3aHHOH B nyHKTe 1 yactu "[Ipumedanue" ctateu 259 Yronos-
HOTO KOZIEKCA.

B 3anpoce Takxe yka3bIBaeTcs, 4YTO C YU€TOM OOS3aHHOCTEH MYHUIIU-
NAJIUTETOB B chepe OXPaHbI 3€JICHBIX HACAKICHUI Ha 3€MENIbHBIX y4acT-
KaX, HaXOASIIMXCSd B MYHUIUINAIbHOW COOCTBEHHOCTH, OBLIO ObI
1es1ecoo0pa3Ho MPOSICHATh, MOTYT JIM COOTBETCTBYIOIINE TOHKHOCTHBIC
auna ObITh CyObEKTaMU YTOJIOBHOTO MPECTYIJICHUS, MPEAYCMOTPEHHOTO
crarbeid 314.1 YronoBHOTO KoJEKCa, 32 HENPEJOTBPAILCHUE YHUYTOKEHHUS
3€JIEHBIX HACAXJICHHH, C TOUKH 3pEHHs COOMOACHUS TPeOOBaHUI MPUH-
[{Ia TPaBOBOU OMPEIECTCHHOCTH.

B cBs13u ¢ Bonpocamu, NOAHATEIMU B 3ampoce, [Inenym Koncturynmon-
Horo Cy/a cunTaeT BaKHBIM OTMETHUTH CJIETyFOIIee.

[Tpu paccienoBaHny KaXkKa0ro MPeCcTyMHOTO JISSHUS MTPaBUIIBHOE OTIpe-
JIJIEHUE €r0 COCTaBa U MpaBWIIbHAS KBaJH(UKAIIHsI HAPaBJICHbI HA yCTa-
HOBJICHHE TOTO, SBISIOTCS JU JI€AHMS, OTpaKalollue MpU3HAKU
NPECTYIUICHUS, TPECTYIUIEHUEM HITH HET, BAHOBHO JIU JIUII0, OOBUHSIEMOE
B COBEPUICHUU MTPECTYIICHHS, a TAK)KE Ha Ha3HaUE€HUE CIPABEIJIMBOrO Ha-
Ka3aHus OOBHHSEMOMY 3a ATO MpECTyIUIeHHue. B MpOoTHBHOM citydae 3To
MOYKET IPUBECTHU K IMPUBJICUYCHHUIO K OTBETCTBEHHOCTH HEBUHOBHOTO JIMIIA
WA K TOMY, YTO JIMII0, BAHOBHOE B COBEPIICHUU MPECTYIJICHUSI, OCTAHETCS
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Oe3HaKa3aHHbIM, a TAKXKE K HETIPaBUJILHOMY ITPUMEHEHUIO HaKa3aHUs. JTo,
B CBOIO OYEPE/Ib, MOKET IPUBECTH K HAPYILIEHUIO IPUHIIUIIOB 3aKOHHOCTH,
paBEHCTBA MEpe]l 3aKOHOM, OTBETCTBEHHOCTH 34 BUHY, CIIPABEAJIMBOCTH U
ryMaHu3Ma, Ha KOTOPBIX OCHOBAH YTOJOBHBIN KOJEKC.

OOmenpaBoBbIe KPUTEPUHA TOYHOCTH, ICHOCTH U OTHO3HAYHOCTHU yTO-
JIOBHO-IIPABOBBIX HOPM BBITEKAIOT U3 MIPUHIIMIIA PABEHCTBA BCEX Mepe/ 3a-
KOHOM W CYIOM M 3TH KPUTEPUM CIyKaT OOECTIEeUCHHIO MPUHIUIA
3aKOHHOCTH YTOJIOBHOTO Kojiekca. Tak, oOecrieueHrne NpuHIMIIOB paBeH-
CTBa BCEX IEPe]l 3aKOHOM U CYIOM, a TAKKE 3aKOHHOCTH BO3MOKHO TOJIBKO
pU eTMHOOOPa3HOM MOHUMAHUU U TOJIKOBAHUU YTOJIOBHO-TIPABOBBIX HOPM
BCEMU MPaBOMPUMEHUTEIbHBIMU OpranamMu. HanmpoTus, ¢ TOUKU 3peHUs
IPUHIIMIA 3aKOHHOCTH, HEONIPEJIETIEHHOCTD COJIEP>KaHUSI TPABOBBIX HOPM
MIPUBOJUT K YPE3MEPHBIM CYXACHHUAM U IPOU3BOJTY B IIPOLIECCE IPABOIIPH-
MEHEHMs], YTO HapyllaeT IPUHIMUIIBI PABEHCTBA U BEPXOBEHCTBA 3aKOHA
(IToctanoBnenue Ilnenyma Koncrturynumonnoro Cyna "O TojIKOBaHUM
ctatbu 244.1 YronoBHOro kojekca AszepoOaiikanckoit PecmyOnmuku" ot
17 mapta 2011 roga).

CornacHo crarbe 259 YronoBHOro Kojekca, He3akoHHasi pyOka (U3bsi-
THE) IEPEBHEB, KYCTAPHUKOB U JIPYT'HX 3€JEHBIX HACAXKIACHUI B Jiecax WIn
Ha 0c000 OXpaHSEMbIX MPUPOJHBIX TEPPUTOPHUIX, a TaK)KE HE3aKOHHAS
pyOKa JepeBbeB, KYCTApHUKOB U JJPYTUX 3€JIC€HBIX HACAKICHUN, HE BXOIS-
IIUX B JIECHOU (POHJ, BIIEUET YTOJIOBHYIO OTBETCTBEHHOCTb.

B coorBerctBun ¢ nyHkrom 1 gactu "[Ipumeuanne” atoii crareu ee
MOJIO’KEHUSI HE PACIIPOCTPAHAIOTCS Ha Clydau pyOKH (M3bSITHS) 3€JIEHBIX
HACaXKJIEHUH Ha MPUYCaIeOHBIX U JAYHBIX YUACTKAX, HAXOISIINXCS B 4aCT-
HOM COOCTBEHHOCTH, a TAKXK€ 3€JICHBIX HACaXJICHUU (TTIOCEBOB), COCTOSI-
OMX W3 PACTEHMI, HCIOJIb3yEMBIX [JI IPOU3BOJICTBA CEIbCKOXO3-
SMCTBEHHOMN ITPOYKIUU.

Crnenyer OTMETUTH, YTO 3€MEIbHBIM KOJEKCOM, HAaIllpaBJIE€HHBIM Ha
pEryaupoBaHue 3eMeNIbHbIX OTHOILIEHUH, BBITIOJHEHHE 00sI3aHHOCTEH 3eM-
JIEBIAJENbIEB, 36MJIENIOJIb30BaTENIC U apeHIATOPOB, 3alIUTy UX MpaB Ha
3eMJII0, CO3/JaHUE YCIOBUM /ISl pAlMOHAJIBHOTO UCIIOJIb30BaHUS M OXPAHbI
3eMellb, COXpAaHEHHE U YIIydIlleHUEe IPUPOJAHOM Cpelibl, ONpeeIeHbl eu-
HBIA 3eMenbHBId (poHa A3epOaiimkaHckoi PecnyOnmuku u Kareropuu
3eMelhb, BXOISAIIMX B €ro coctaB. Tak, cornmacHo ctatbe 9 atoro Kogekca,
BCE 3eMJIM B mpenenax AszepOaiimkanckoil PecnyOinuku cocTaBisior ee
eIMHbIN 3eMeNbHbIN QOoHI. B cOOTBETCTBUM C 11€/IeBbIM Ha3HAYECHUEM U
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IIPABOBBIM PEXXUMOM, 3eMJIN A3epOaiimkanckoit Pecmybnuku moapasse-
JISIFOTCS Ha CJIEYIOIINE KaTEeTOPUH:

— 3eMJIH CEJIbCKOXO3SIICTBEHHOTO Ha3HAUCHHUS;

— 3€MJIM HACEJICHHBIX MyHKTOB (FOPOAOB, MOCEJIKOB U CEIbCKUX Hace-
JIEHHBIX MIYHKTOB);

— 3eMJIM IPOMBIIUIEHHOCTH, TPAHCIIOPTa, CBSA3H, 00OPOHBI U MHOTO Ha-
3HAYEHUS,

— 3eMJIM 0CO00 OXpaHsIEMBIX TEPPUTOPUI;

— 3eMJIH JIeCHOTO (POH/Ia;

— 3eMJIU BOJHOTO (POHMa;

— 3eMJIH pe3epBHOTO GoHA.

B cootBeTcTBHM cO cTaThel 18 3eMenbHOro KoJekca, BCe 3eMJIH B IIpe-
Jiejax TPaHUIl TOPOOB, MTOCETKOB U CEJI CYMTAIOTCS 36MJISIMU HACEJICHHBIX
nyHKTOB. COIacHO ATOM CTaThe, B COCTAB 3€MEJb HACEJIEHHBIX MYHKTOB
BXOJIAT: 3€MEJIbHBIC YYAaCTKH, HAXOAIIUECS O] KUIBIMH, KyJIbTYpPHO-
OBITOBBIMU, aIMUHUCTPATUBHBIMU, KYJIBTOBBIMU U JAPYTHUMU 3JaHUSIMH,
CTPOCHUSIMU M COOPYKEHUSIMU, PACTIONIOKEHHBIMA B OOIIECTBEHHBIX U
JKUJIBIX CTPOUTENBHBIX MAaCCUBaX, a TaKXkKe MpeJIHa3HaAuYCHHBIE JIJIs ATUX
00BEKTOB; 3eMEeJIbHbIE YYACTKH, HAXOASIIUECS MOJ PACIOI0KEHHBIMU Ha
3eMJISIX OOIIETO MOJIb30BAHMSI TUTOIIA SIMU, YIHIIAMH, TIEPEX0aMHu, JI0PO-
ramu, Oeperamu, rnapkami, jeconapkamu, ajjiesMu, OylbBapaMu, BOJIO-
eMaMu, TUBDKAMH U IPYTUMH 00BEKTaMU, CITY>KAIUMH yIOBIETBOPECHUIO
0O0IIIECTBEHHBIX MOTPEOHOCTEN HACEIEeHHUs; 3eMEJIbHbIE YYaCTKHU, HaXO0Is-
[yecs: MoJ MPOMBIIUICHHBIMA, KOMMYHaIbHBIMH, CKJIAJCKUMH CTpOE-
HUSIMU B TIPOMBIILJICHHBIX, KOMMEPYECKUX, KOMMYHAIbHBIX, CKJIAJCKUX
CTPOUTEIIbHBIX MAaCCUBAX U MpeAHA3HAYCHHBIC SISl CTPOUTEIHCTBA aHATIO-
THYHBIX MTPOU3BOJICTBEHHBIX OOBEKTOB; 3€MENIbHbIE YYACTKU UCIIOJIb3ye-
MBIX B CEJIbCKOM XO3SIIICTBE 3€MeEJib, HAXOSAIIUECs MOJ MNallHAMH M
MHOTOJIETHUMHU TIOCEBAMH, a TAKKE CEJIbCKOXO3SIICTBEHHBIMU 3/IaHUSIMH,
CTPOCHUSIMU U COOPY>KCHHUSIMU U JPyTHE.

CornacHo vactu 1-ii ctatbu 19 3eMenbHOro Komekca, Ipeielibl Hace-
JIEHHBIX ITYHKTOB OIMpPEIENICHbI KaK TPaHuIIa, OTACIISIONIAs 3€MJIU TOPOJIOB,
MOCEJIKOB U CE€JI OT JPYTUX 3€MEIIb.

Kaxk BuHO, TOCKOJIBKY MMOHATHE 3€MENh HACEICHHBIX MTYHKTOB IIUPOKO
OMPEEICHO 3aKOHOATEIbCTBOM, Ha 3TUX 3€MJISIX HE MCKIIIOUAETCs HaJK-
YHe HE TOJIHKO 3€JIEHBIX HacCaXAeHUH (ITOCEBOB) U PACTEHUM, UCTIOIb3Yye-
MBIX [JIi TOPOU3BOJCTBA CEJILCKOXO3SIMICTBEHHOM MPOAYKIIMU Ha
NpuycageOHbIX U TaYHbIX YYaCTKaX, HAXOJSAUIUXCS B YACTHOW COOCTBEH-
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HOCTH, HO ¥ 3€JICHBIX HACAK/ICHUH 00IIETo MOJIb30BaHUs (3eTICHbIC HACAXK-
JICHUS B MapKax, JecomapKax, cajiax, CkBepax, OyJapBapax), a TaKxKe 3eJie-
HBIX HACAXKJECHUN OrPaHMYEHHOTO MOJIb30BaHUS (3€JICHbIC HACAKICHUS Ha
BHYTPHABOPOBBIX TEPPUTOPUSIX, TEPPUTOPHIX 00pa30BaTEIbHBIX, MEIHU-
[IUHCKHX, KYJTBTYPHO-OBITOBBIX, TPOMBIIIICHHBIX TPEITPUITHA U JPYyTHX
00bEeKTOB). B CBsI3U ¢ 3TUM HeNb3s CUNTATh MPABUIBLHBIM HIMPOKOE TOJIKO-
BaHUE MOHATUSA "TIpUycaieOHbIe U JaYyHble YUACTKU, HAXOASIIMECS B YacCT-
HOM COOCTBEHHOCTH'", M3J10)KeHHOTO B MyHKTe | wactu "l[lpumeuanue"
ctarb¥ 259 YroaoBHOro Kojekca, M €ro OTOXJIECTBJICHHE C ITOHSITHEM
"3eMJIM HACEJIEHHBIX ITYHKTOB".

Yto KacaeTcs BOIIpOCa O TOM, MOANANAIOT JIA 3€MJIM CEJIbCKOXO3sIM-
CTBEHHOI'O Ha3Hau€HUs (I1aeBble 3€MJIN) MO ICUCTBUE YKA3aHHOW HOPMBI
VYron0BHOTO KOJIeKCa, CIEyET OTMETUTh, YTO MPABOBBIE OCHOBBI U MOPSI-
JIOK TIpOBEJIeHUs 3eMeNIbHON pedopmbl B AzepOaiimxanckoit PecyOnuke
onpeneneHsl 3akoHoM "O 3emenbHOM pedopme". CornacHo 3ToMy 3aKOHY,
1EJTb 3eMeTbHON pe(OPMBI B CO3JAHUH HOBBIX 3€METbHO-UMYIIECTBEHHBIX
OTHOIIEHU Ha OCHOBE MPUHIIMIIOB YKOHOMUYECKON CBOOOIBI M COLIMAITh-
HOW CTIPaBeUTMBOCTH, PA3BUTHH PHIHOYHOW SKOHOMUKH W TPEAIPUHUMA-
TEJIbCKOM MHULIUATUBBI, JOCTUKEHUU HKOHOMUUYECKOW HE3aBHCUMOCTHU
CTpaHbl, B TOM YHUCJI€ MPOIOBOJILCTBEHHOTO 00eCTeueHus, U, KaK Cle/-
CTBUE, MOBBIIIEHUN MAaTEPHAIBHOTO OJIarocOCTOsIHUS a3epOaiiKaHCKOTO
Hapoja.

B crarbe 9 3akona "O 3eMenbHOM pedhopme” yCTaHOBIIEHO, YTO 3€MJIH,
HaXOJSIIMECSd B 3aKOHHOM T0Jb30BaHUH TPAXKJIaH MOl X WHIUBUIyallb-
HBIMU KWIBIMU JIOMaMU, MpUycaeOHbIMU Y4acTKaMH, UHIUBUyallb-
HBIMHU, KOJUIGKTUBHBIMA H KOOIICPATUBHBIMH JIa4aMHU, J1a4aMH,
HAXOJSIIIMMHUCS B BEJIEHUU FOCYIapCTBEHHOTO IaYHOTO X0351CTBa, 0€3B03-
ME3/IHO MEepeAarTcsi B COOCTBEHHOCTh B YCTAHOBJICHHOM 3aKOHOAATEIb-
CTBOM MOpSJIKE.

CommacHo crarbe 14 sToro ke 3akoHa, 3€MEJIbHBIN Mall MPEeIoCTaB-
JISIETCSl B YACTHYIO COOCTBEHHOCTD JIMIIAM (CEMBSIM), UMEIOIITUM TPaBO Ha
MOJTyY€HHUE J0IU B HAType.

Ha npuBaTu3upoBaHHBIX 3eMJISIX TAPaHTUPYETCS TOOPOBOJIBHBIN BHIOOD
pa3nuuHbIX GOPM XO3UCTBOBAHUS U CO3/IAIOTCS PaBHBIC YCIOBUSI I X
nesitenbHOCTH (cTarhst 16 3akona "O 3emensHOM pedopme").

3akoH AzepOaiikanckoi Pecriyonuku "O pedopMe COBX030B U KOJIXO-
30B" ompeenser 3a1aun pedopMbl Kak paszielieHne COBX030B U KOJIXO030B
Ha KpecThsiHCKHE ((pepMepckue) xo3sicTBa, TpeoOpa3oBaHUe UX B CEllb-
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CKOXO3SIICTBEHHBIE MTPEIPHUATHS B YACTHON COOCTBEHHOCTH, OCHOBAHHBIE
Ha COBMECTHOM IPEANPUHUMATENBCTBE, CO3JaHIE TOCYIaPCTBEHHBIX CEllb-
CKOXO3MCTBEHHBIX MPEANPUATUN Ha Oa3e COBXO30B, Pa3BUTHE JIMYHBIX
MOJICOOHBIX XO34UCTB, KOONEpPAalUs CO3/aHHBIX X034MCTB U OpraHu3aIus
cdepbl yCIIyr.

OT1oT 3aKOH HampaBlieH Ha oOecrieyeHune mpana JHl], UMEIOLUX MPaBo
Ha MOJIYYEHHUE J0JIM 3€MJIM U UMYIECTBA, HAXOJAUIUXCS B MOJIb30BAHUU
(Ha OanaHce) COBX030B M KOJIX030B, Ha JOOPOBOJIBLHBIN BEIOOP M CO3/IaHNE
T1000# OpraHu3alMOHHO-TIPAaBOBOM (POPMBI XO3SIICTBA.

Takum oOpa3om, nepenada 3eMelb COBXO30B U KOJIX030B B YACTHYIO
COOCTBEHHOCTh I'PaKJaH B BHJI€ NIa€B ObLiIa MPOU3BEJIEHA C LIEIbIO MPO-
JOJDKEHMSI U Pa3BUTHS IIPOU3BOJICTBA CEIBCKOXO35HCTBEHHON MPOTyKLIIUN
Ha 3TUX 3€MJISIX, JOCTUKEHUS POJOBOIBCTBEHHOTO OOECIIEUEHUS CTPAHbI
u Jp.

[Tnenym Konctutyunonnoro Cyna oGpaiiaeT BHUMaHHE Ha TO, UTO, He-
CMOTpsI Ha OTCYTCTBHE 3aKOHOJATEIBLHOTO ONPEACICHMS TOHATUS "Cellb-
CKOXO3SIICTBEHHBIE PACTEHHUS", B TEOPUH IO/ CEIbCKOXO3SIMCTBEHHBIMH
pacTeHUAMHU OOBIYHO TOHUMAIOTCS KYJIBTYpHBIE PACTEHHUS, BbIpaIlliBaeMble
JUTSI TIOJTyY€HUS TPOJIOBOIBCTBEHHBIX MPOAYKTOB, TEXHUUYECKOTO CBIPhS U
Kopma Juis KHuBOoTHOBOJcTBA. CormmacHo crarhe 1.1.1 3akona Azep0aii-
moxaHckoi Pecryonuku "OO6 oxpaHe u 3¢ ()EeKTUBHOM MCIONb30BAaHUH T'e-
HETUYECKUX PECYPCOB KYJIbTYPHBIX pacTEHUN", KyJbTypHbIE PACTEHUS —
3TO BUBI, COPTA U POPMBI PACTEHUIA, BBIpAIIIIBAEMbIE YETTOBEKOM JIJIsl 110~
Jy4€HUs MPOJIOBOJIBLCTBEHHBIX POILYKTOB, ChIPbS JJIsl IPOMBILUIEHHOCTH,
KOPMOB, JIEKaPCTB U B ICKOPATUBHBIX LIEIAX.

B npunoxennn Nel x "IIpaBuiiam npepoctaBieHus MOMOLIY IPOU3BO-
JUTEIISIM CEJIbCKOXO3SIMCTBEHHOM MPOLYKIMU 3a CUET CPENCTB roCyapeT-
BEHHOTO OIO/KETa Ha TOIUIMBO M MOTOPHBIE Macja, UCIOJIb3yeMble TIpU
00paboTKe MOCEBHBIX IJIOLIAACH, a TAK)Ke Ha MOCEB MIIEHULbI U puca',
yYTBEPKIEHHBIM NocTaHoBleHueM KaOnnera MunuctpoB AsepOaiiaxaH-
ckoii Pecriyonmuku ot 18 aBrycra 2015 rona, onpeneneH nepeueHb Cellb-
CKOXO3SIMCTBEHHBIX KYJBTYpD U MHOTOJIETHUX HACAXACHUW, B KOTOPBIN
BKJIFOYEHBI MILIEHULIA, PUC, IYMEHB, XJIOINOK, & TAK)KE MHOTOJIETHUE HACAXK-
JICHUSl, TAKUE KaK BUHOIPAJl, 4ail U ApyTHE.

Ha ocHoBanuu nsnoxensoro, Ilnenym Koncturynnonnoro Cyna cuu-
TAaET, UTO 3€JICHbIE HACAXK]IEHUS, COCTOSIINE U3 PACTEHUI, HCIIOJIb3yEMBbIX
MMEHHO 715 TPOU3BOJICTBA CEIBCKOXO3SICTBEHHOM TPOAYKLINN HA 3€MIISIX,
NepeJaHHbIX B YACTHYIO COOCTBEHHOCTb Ipak/JIaH B BUJIE MaeB, OAMA/IAI0T
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noa neiictBue nmynkra 1 yactu "llpumeuanne” crarbu 259 YromoBHOro
KOJIEKca.

OTHo1IeHHsI, BO3HUKAIONINE B cpepe UCTIONB30BaHMsI, OXpaHbl U BOC-
CTAHOBJICHUS 3€JICHBIX HACAXKCHUHN, PETYTHUPYIOTCSI B OCHOBHOM 3aKOHOM
"O6 oxpaHe 3eJIeHBIX HACAKICHMIA'", @ TAK)KE COOTBETCTBYIOIIUMH CTATh-
samu JlecHoro koaekca AzepOaiimxanckoit Pecniyonuku (manee — JlecHoit
KOJICKC).

Cornacho crarbe 1.0.1 3akona "O0 oxpaHe 3eJeHBIX HACAKICHUN'", 3e-
JIEHBIE HACAXKJICHUS — 3TO COBOKYITHOCTh €CTECTBEHHO MPOU3PACTAIOIIUX
WJIM UCKYCCTBEHHO CO3/IaHHBIX JE€PEBbEB, KYCTAPHUKOB, IIBETOB U TPaBS-
HUCTBIX PAaCTEHUM, KOTOPbIE HAXOAATCA B Mpejenax ropoaoB, APyrux Ha-
CEJICHHBIX IIYHKTOB U HWH(PPACTPYKTypPHBIX OOBEKTOB M HMMEIOT
HEOOXOAMMOE IKOJIOTMYECKOE, KyJIbTYPHO-0310POBUTEILHOE, JaHAIIadT-
HO€ U MPOCTPAHCTBEHHOE 3HAUYCHUE.

Cratps 7 JlecHOTO KOAEKCa pa3iUyacT CIACAYIOIIHUE BHUAbI 3€JICHBIX
HACAXJICHU, HE BXOAAIIUX B JIECCHON (OHI:

— 3eJICHBIC HaCAXACHUS, PACIIOJIOKEHHBIE Ha 0CO00 OXPaHsSEMbIX MPH-
POJIHBIX TEPPUTOPUSIX U 00BEKTaxX (C y4eToM CTarbu 74 HACTOSIIETO
Konexca);

— 3€JICHbIE HACAXK/ICHUS HA MPUYCaCOHBIX U JAUHBIX yYacTKax, HaXo-
JISIIHAXCST B YACTHOW COOCTBEHHOCTH;

— 3€JIeHble HACAXKJICHUS (MIOCEBBI), COCTOSIINE U3 PACTECHUMN, UCTIONb-
3yeMBbIX JIJIs1 TPOU3BOJICTBA CEIbCKOX035MCTBEHHOM MPOTYKITUH;

— 3eJICHBbIE HaCaXACHUsI, HAXOAIIHMeCs B 0OIIEM TOJIb30BaHUH (T€ WIIH
WHBIC 3€JICHBIC HACAXKECHUS HA TEPPUTOPUHU TAPKOB, JIECOMAPKOB, Ca0B,
[[BETHUKOB, OYyJIbBapOB);

— 3eJICHbIE HACAXKJICHHUS C OTPAaHUYEHHBIM T0JIb30BaHHEM (3€JIeHbIE Ha-
CaXJICHUSI Ha BHYTPUKBAPTAILHONU TEPPUTOPUH, TEPPUTOPUHU 0Opa3oBa-
TENBbHBIX, MEIUIMHCKUX, KYJIbTYPHO-OBITOBBIX, IPOMBIIIICHHBIX
NPENNpPUATHI U IPYTUX 0OBEKTOB);

— 3€JICHbIC HACAXICHMS CIICMAIbHOTO Ha3HAYEHUS (03€JICHUTEIbHbBIC
MOJIOCHI MEXJy MPOMBIIUICHHBIMUA MPEINPUITUIMHU, KOMIUIEKCAMH M
HACEJICHHBIMU 30HAaMHU, B Tpeneliax HH(PPaCTPYKTypPHBIX OOBEKTOB
(MarucTpaIbHBIX JKEJIE€3HBIX M aBBTOMOOUITBHBIX JOPOT, JIMHUM U 0OBEKTOB
AIIEKTpOTIEpEeIauu, BOJOKAHAIOB, MHBIX aHAJIOTUYHBIX OOBEKTOB), TUTOM-
HUKH (paccagHuKH), yIUIHBIC 3€JICHbIC HACAXKICHUS, T€ UJIN UHbBIC 3eTe-
HbIE HACAXJCHUS B OXPAHHbBIX, CAHUTAPHO-3ALIUTHBIX U UHBIX 3aIUTHBIX
30Hax, Ha TEPPUTOPUH MEMOPUAIIBHBIX KOMIUIEKCOB (aJIjIei) v Ki1aa0uIIn).
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Kaxk BunHo, B JIecHOM KozieKce 3eJIeHble HaCaKACHUS Ha MIPHyCca eOHbIX
U JTaYHBIX YYACTKaX, HAXOJSAILIMXCS B YACTHON COOCTBEHHOCTH, a TaKkKe
3€JICHbIE HACAXKJEHHUs, COCTOSALIME U3 PACTEHHUM, HCIIONb3YEMBIX IS
IIPOU3BOJCTBA CEJILCKOXO3SMCTBEHHON MPOAYKLHUH, OINPENCICHBbl Kak
OTIEJIbHBIE BU/BI 3€JICHBIX HACAKICHHM.

Cratbs 3 3akoHa "OO0 oxpaHe 3eJeHbIX HacaKJIeHUN" ycTaHaBIMBAET,
YTO 3€JIeHble HACAXJACHMS Ha HAXOIALIUXCS B YACTHOW COOCTBEHHOCTHU
npuycazeOHbIX M JAuHbIX Y4YacTKaX, a TaKKe 3€JIEHble HaCaXKICHHS
(moceBbl), COCTOAIINE U3 PACTEHUM, UCIOJIB3YEMBIX ISl IPOU3BOJICTBA
CEJIbCKOXO3MCTBEHHON MPOAYKLIMH, HE MOANAJAIOT MO JEHCTBUE 3TOTO
3aKoHa.

CrnenyeTr OTMETHUTb, YTO XOTS 3aKOHO/IATEIbCTBO HE OIPEIEISAET IPaBo-
BOM cTaryc mpuycageOHbIX U JAYHBIX YYACTKOB, KaK MPaBUIIO, O] MPH-
ycaJIeOHBIM Y4aCTKOM MOAPa3yMEBAIOTCS 3eMEIbHbBIE YYaCTKH, HA KOTOPBIX
PaCIIOJIOKEHBI NHMBH1yaJIbHBIC )KWIIBIE IOMA, @ [TOJ1 JAYHBIMH y4aCTKaMHU
— 3eMeJIbHbIE YYACTKU MHIAMBUIYAIbHBIX, KOJJIEKTUBHBIX U KOOIIEPaTHUB-
HBIX J1a4, a TAK)Ke J1a4, HAXOASIIMUXCS B BEACHUH I'OCYyAApCTBEHHOIO Jad-
HOT'O XO34MiCTBa

Taxum 00pa3oMm, aHaJIU3 BbIIEIPUBEICHHBIX HOPM MO3BOJISIET CIENATh
BBIBOJI, UTO pyOKa (M3bSTHE) 3€JI€HBIX HACAKICHUH TOJIBKO Ha IpUycaneo-
HBIX M Ja4HBIX y4acTKaxX, HaXOJSAIIMXCS B YAaCTHOW COOCTBEHHOCTH, a
TAK)KE 3€JICHBIX HACAKACHUN, COCTOSAILNX U3 PACTCHUH, UCIIOIb3YEMBIX
JUTSI IPOU3BOJICTBA CEIBLCKOX03MCTBEHHON MPOTYKLINN, HE MOXET CITYKUTh
OCHOBaHUEM YTOJIOBHOM OTBETCTBEHHOCTH, NPELYyCMOTPEHHON CTATheH
259 YronoBHOro KozieKca.

Yro kacaeTcs Bonpoca pyoku (MU3bATHS) APYTUX 3€TEHBIX HACAKICHUN
Ha 3€MJISIX 3TUX HACEJICHHBIX IIYHKTOB, a TAKXKE 3€JICHBIX HACAXK/ICHUI Ha
3eMJISIX TIPOMBIIUIEHHOCTH, TPAHCIIOPTa, CBSI3W M MHOIO Ha3HAuYCHMUS,
HaXOJAIIMXCSA B YACTHOM COOCTBEHHOCTH, CIIEAYET OTMETUTb, UTO COITIACHO
cratbe 12 JlecHOro xoaeKkca, 3eJeHble HACAXKIACHUS, PACIIOJIOKEHHbIE HA
3eMeJbHBIX YYacTKaX, HaXOAIIMXCS B YaCTHOM COOCTBEHHOCTH (pU3nye-
CKUX M IOPUIUYECKHX JIUII, OTHOCATCS K X YaCTHON COOCTBEHHOCTH, €CIIU
3aKOHOZATENICTBOM HE OIpesesieHo nHoe. [IpaBa BnaaeHus, noiab30BaHNs
U pacloOpsDKEHUs yKa3aHHBIMHU 3€JEHBIMH HACAXACHUSAMU OCYILECTB-
JISIFOTCST COOCTBEHHUKOM B COOTBETCTBUU € TPEOOBAHUSMHU JIECHOTO 3aKO-
HO/ATENbCTBA U JPYTUX 3aKOHOAATEIbHBIX aKTOB A3epOailiKaHCKOU
PecnyOnukmu.
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MexaHu3M U3bSITHA 3€JIEHBIX HACAKICHUIN HAa TEPPUTOPUN PECITyOTUKU
(32 MCKJIFOUEHUEM 3€JIEHBIX HACAXKAECHUI Ha 3eMJISIX JIECHOTO (POHa, 0CO00
OXpaHSAEMBIX IPHUPOIHBIX TEPPUTOPHIX U OOBEKTaX, a TaKKe 3EJIEHBIX
HACaXJICHUH Ha YaCTHBIX NMPUYCaeOHBIX U JAUYHBIX Y4aCTKaX, U 3€JIEeHbIX
HACaX/IeHUW, COCTOSIILIMX U3 PACTEHUI, UCTIOJIb3YEMBIX JIJISl IPOU3BOJICTBA
CEJIbCKOXO3SIMCTBEHHON Mpoaykuuu) perynupyercs "llopsakom usbarus
3€JIEHbIX HACaXXJeHUU'", yTBEpKJIECHHBIMH MocTaHOBIeHMEeM KabOunera
MunuctpoB Azepbaitmkanckoit Pecriyomuku ot 30 aBrycta 2016 rona.

CornacHo myHkTy 2.1 atoro Ilopsika, u3bsTHE 3€J1€HBIX HACAKICHUN
IIPOM3BOJUTCS HA OCHOBAHMM PEUIEHUS LIEHTPAJIBHBIX OPraHOB UCIIOJIHU-
TEJIbHOW BJIACTH, €CJIM OHO OCYLIECTBIISIETCS Ha 3€MJISIX, HAXOJALIUXCS B
UX BEJECHUH, & HA JPYTUX 3€MEJIbHBIX Y4acTKaX HAa OCHOBAaHUM PELICHUS
MECTHBIX OPraHOB MCIIOJHUTEIBHON BJIACTH WJIM MYHULIUIIAIUTETOB, IIPU
3TOM JOJDKHO OBITh YYTEHO 3aKiroueHne MUHUCTEPCTBA SKOJIOTHU U MPH-
POIHBIX pecypcoB AzepOaimxanckoil PecryOnuku.

B nynkre 2.2 Ilopsiaka onpeaeneHsl cirydan, KOrja J0IyCKaeTCsl U3bsi-
THE 3€JICHBIX HACAXKICHUN.

CornacHo myHkTy 2.4 Toro ke [lopsiaka, pusndeckue u opuandecKue
JMLa JUIS U3bATHSL 3€JICHBIX HACAXKACHUN B CIIy4asiX, IPEeyCMOTPEHHBIX
nyHKToM 2.2 Hactosmero [lopska, TomKHBI 00paTUTHCS C 3asBICHUEM B
COOTBETCTBYIOIINN LICHTPAJIbHBIN OpraH UCIOJHUTEIBHOM BJIACTH B OTHO-
IIEHUHU 3€MEJIbHBIX YYacCTKOB, HAXOASIIMXCSA B MX IMOJIb30BAHUH, WIH B
MECTHBII OpPTraH UCIIOJIHUTEIbHOW BJIACTH WJIM MYHULIMIIAJIUTET — B OTHO-
HIEHUH JIPYTUX 36MEJIbHBIX YYaCTKOB.

3asBIICHUE HA U3bATHE 3€JICHBIX HACAKIECHUN PETUCTPUPYETCS B COOT-
BETCTBYIOIIEM LIEHTPAJIbHOM OpraHe HMCIOJIHUTEIbHON BIACTH, MECTHOM
OpraHe HCIIOJHUTEIBHON BJIACTU WJIM MYHMIMIAIUTETE, B TEUECHUE
2 (nByX) KaJleHAApHBIX THEU MPEACTABIECHHbIE TOKYMEHTBI IPOBEPSIOTCS
STUM OPraHOM, U IPU OTCYTCTBMM OCHOBAHMM Ul OTKa3a HAIPaBIISIETCS
oOpaitienre B MUHUCTEPCTBO SKOJIOTMH U IPUPOIHBIX pecypcoB AzepOaii-
JoKaHCKOW PecmyOmnuku Ui momydeHus 3aKIF0ueHHs 00 U3bATUU 3€JICHBIX
HacaxaeHui (myHKT 2.7 "Ilopsika u3bATHS 3€JIeHbIX HacaxaeHH").

Cornacuo mynkram 3.1 u 3.2 [Topsika, oOpaiiieHrne COOTBETCTBYIOIIETO
LHEHTPAJIbHOIO OpraHa HUCIOJHUTEIbHON BJIACTU 00 HU3BSATHUU 3EJICHBIX
HACa)/ICHUI B COOTBETCTBUHU C IMyHKTOM 2.7 3toro [lopsinka Ha Haxons-
IIMXCS B IOJb30BAHMM 3€MEIbHBIX YYacTKaX, WJIM MECTHOIO OpraHa
UCTIOJTHUTEIBHOM BIACTH JINOO MyHUIIUTIIAIUTETA — HA JPYTUX 3€METbHBIX
y4acTKax, PETUCTPUPYETCS B MHMHHUCTEPCTBE JKOJIOTMU U IPUPOIHBIX
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pecypcoB Aszepbaitkanckoit PecrryOonuku, u B Teuenne 3 (Tpex) KaJieH-
JAPHBIX JHEW €r0 MECTHBIE CTPYKTYPBI IIPOBOJAT OCMOTP 3€JICHBIX HACAK-
JICHUM Ha MECT€ Ha OCHOBAHUU MPEACTABICHHBIX JOKYMEHTOB M
COCTaBJISIIOT COOTBETCTBYIOIEE 3aKiIoueHue. B 3akmtoueHnn 06 u3bstuu
3€JICHBIX HACAXJIEHUH TOJDKHA OBITH 000CHOBAaHA I1€JIECO00PA3HOCTh UX
nepecagky (BbIKOPUYEBBIBAHUS) WM PyOKH C YCIOBUEM BOCCTAHOBJICHMS,
JIOJDKHBI OBITH OTPAYKEHBI CBEICHHS O BHIE, KOJIMIECTBE, TIOPOJIE, BO3pacTe,
MaMeTpe, BbICOTE, OMOJIOTMYECKOM COCTOSIHUM yAAJIIEMBIX 3€JICHBIX Ha-
CaX/IEHUH U IUIOIIAM [IBETOYHBIX U TPABSIHUCTBIX PACTEHUH, a TAKXKe B
3aKJIFOYEHUU JIOJKHBI OBITh OIpe/IesIEHbl CPOKH BBIMOIHEHUS paldoT ¢ yye-
TOM COOTBETCTBYIOLLIUX YCJIOBHH (arpOTEXHUYECKUX, CE30HHBIX, BErera-
TUBHBIX U T.JI.).

Crenyer Takke OTMETHUTh, YTO HOPMBI, KaCAIOIIUECS BOIIPOCA U3bITUS
3€JIEHBIX HAaCAXKJEHUM B CBSI3M CO CTPOMUTEIHCTBOM MHOIOKBAPTHUPHBIX
JIOMOB, IIPEyCMOTPEHBI B | paloCTPOUTENBHOM U CTPOUTEIBHOM KOJIEKCE
AzepOaiimkanckoit Pecrybnuku, onpenessionieM IpaBoBble OCHOBBI U
MIPUHLNIIBI TPAIOCTPOUTENBHON U CTPOUTEIIBHON JEATEIIBHOCTH, a TAKKE
npaBa U 003aHHOCTH TOCYJapCTBa, MyHUIIMTIATUTETOB, (U3HUUECKUX U
IOPUINYECKUX JIUIL B c(hepe rpaJoCTPOUTENBCTBA U CTPOUTEILCTBA.

Cratbs 57 Toro ke Kogekca onpenensier TpeboBaHus K OObEKTY CTPOH-
TenbeTBa. OAHO U3 ATUX TPeOOBaHMM KacaeTcsl OXpaHbl 3€JIEHBIX HacaXk-
JICHUH, IPEAYyCMaTPUBACT IOJHOE U TOYHOE OTPAXEHHE B IIPOEKTHOMU
JIOKYMEHTAlLlUU CTPOUTEIILCTBA CBEICHUI KACATEIbHO COCTOSIHUS 3€JIEHBIX
HAaCAXJICHUN Ha TEPPUTOPHUU B NPEAIIPOCKTHBIA U MOCIEIPOCKTHBIN Ie-
OB, 3aKJIaKa 3€JIEHbIX HACAXIECHUN 0053aTeNbHO 10JI)KHA COOTBET-
CTBOBaTh HOpPME 00ECHEYEHHUS! 3TOT0 HACEJIEHHOIO IYHKTa 3€JICHBIMU
HACaXICHUSMM.

B coorBerctBum co craresamu 83.0.6 u 85.4 Kogekca, B IpOEKT CTPOHU-
TEJbCTBA JOJKEH ObITh BKJIFOUEH 3KOJIOTHYECKUI pasaein. B pazpemenun
Ha CTPOUTENBCTBO JOJIKHBI OBITH MPEAYCMOTPEHBI MEPHI IO OXPaHE Je-
PEBBEB, KYCTOB M JPYIMX 3€JIEHBIX HACAXKJECHUW HA TEPPUTOPUN CTPOU-
TenbCcTBa. CBeNeHUs O KOJIMYECTBE, BHUIOBOM COCTaBE M CTOMMOCTH
BOCCTAHOBJICHHUS 3€JICHBIX HACAKICHUMN, U3BATBIX B PE3YIbTATE UCIIOJIHE-
HUS IIPOEKTA CTPOUTENIBCTBA, BHOCATCS B DKOJIOTMUECKHAN pa3fen CTpOu-
TEJILHOT'O IIPOEKTA.

Taxum o6pazom, [Tnenym Konctutyunonnoro Cyna noquepkuBaert, 4to
YTBEPKJEHUE MPOEKTA CTPOUTENIBCTBA U BblJlaua pa3peleHusl Ha CTPOU-
TEIBCTBO B YCTAHOBJICHHOM 3aKOHOZATEIbCTBOM IOPSAIKE CIIy’KaT OCHOBA-
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HUEM JIJTSI U3BSATHUS 3€JIEHBIX HACAXKICHUN HA TEPPUTOPHH, T7Ie OyayT Ipo-
BOJIUTHCSL CTPOUTEIbHBIE PaboThl. C 3TON TOUKHU 3pEHHS yTBEPKIACHUE
CTPOMUTENILHOTO IPOEKTa U BblJ1aua pa3pelieHns Ha CTPOUTEIBCTBO UCKITIO-
Yar0T BOSHUKHOBEHHE YTOJIOBHOM OTBETCTBEHHOCTH B Cllydae pyOKu (U3bsi-
THS1) 3€JICHBIX HACAKACHUN C IIETTBI0 MPOBEICHHS CTPOUTEIBHBIX PadoT Ha
COOTBETCTBYIOIIEH TEPPUTOPHUH.

Crnenyet Takke YUYUTBhIBATh, UTO COMIAcHO cTarbe 152.1 I'paxkaanckoro
Kosiekca AzepOaiikanckoi PecryOnuku, mpaBo cOOCTBEHHOCTH — 3TO
IIPU3HABAEMOE U OXPaHSIEMOE IOCYIapCTBOM IPAaBO CyOBEKTa BIAJETh,
MOJIb30BAaThCA U PACHOPSIKATHCS MPUHAMIEKANUM €My HMYIIECTBOM
(Bemrpto) 1Mo cBoeMy ycMoTpeHuto. COOCTBEHHUK UMEET MPaBO BIIAJIETh,
MOJIb30BaThCA U PACTIOPSHKATHCS MPUHAICKAIIUM €MY UMYIIECTBOM 10
CBOEMY YCMOTPEHHUIO.

B nemokpaTtnueckom rocynapctse, rae 00ecrneduBaroTCsl MPUHIUIIBI
MIPaBOBOrO TOCYAApCTBa U IPaXXJIaHCKOTO OOIIECTBA, BAKHBIM YCIOBUEM
ABIIsIeTCA oOecreueHne CIpaBeyIMBOro 0ansaHca MEXIy rocyJapcTBeH-
HBIMHM UHTE€PECAMU U YACTHBIMU MHTEPECAMH.

B pemenun EBponeiickoro cyaa 1o rnpaBam 4ejaoBeKa o Iy 3BEKUH-
cku mpoTuB [Tonbmum ot 19 uronsa 2001 roxga ycTaHOBIEHO, YTO MPU 3aKOH-
HOM OTPaHWYEHUH MTPaBa COOCTBEHHOCTH B COOTBETCTBHUH C TPEOOBAHUSIMU
MPUHIIMIA TPOTOPIUOHATILHOCTH HA JIMIIO HE JOJHKHO BO3JIAraTrbCs upes-
MepHOe Opemsi, BRIXOSIIEE 3a paMKu Iieneit 3akona (§ 71). B pemenun
Cyna no npyromy jeny yka3zaHo, YTO BMEIIATEIbCTBO B MIPaBO COOCTBEH-
HOCTH JIOJIKHO OCHOBBIBAThCs Ha "cripaBelyIMBoM OanaHce" MeXIy MHTe-
pecamu JIMYHOCTHU U 00IIecTBeHHbIMU UHTepecamu (Pemenue mo geny
Henanns npotu @pannuu ot 29 mapra 2010 roaa, § 83).

Ha ocnoBanuu BoitensnoxenHoro [Inenym Koncrurynnonnoro Cyna
CUMTAET, 4YTO JUIsl MPEAOTBPALEHUS BO3MOXKHBIX CIIOPOB, 0O€CIeYeHUs
MMYIIIECTBEHHBIX [IPAB YYaCTHUKOB IPAKJAHCKOTO 000pOTa, pH 3aKITHoue-
HUU CJIEJIOK 0 PaCMOpPsKEHUIO 36MEJIbHBIMU YYaCTKaMU YIIOJIHOMOYEH-
HbIE OpraHbl (LIEHTPaIbHbIE U MECTHBIE OPraHbl UCTIOJIHUTEILHOMN BIACTH,
a TaKXKe MYHUIUIAIUTETbI) JAOJKHBI MPEIOCTaBISATh UHPOPMALIUIO O
CYILLIECTBYIOIIMX HA ATUX 3€MEJIbHBIX YYaCTKaX 3€JICHbIX HACAXKICHUSIX, a
TaKke 00 OrpaHUYCHMSIX U IPABUIIAX, MIPEyCMOTPEHHBIX 3aKOHOIATElb-
CTBOM B OTHOIIICHUU U3BATHUS ITUX HACAKICHUH, IPH ITOM CIIeyeT n30e-
rarh JIBOMHBIX TIOJIXO0B B IPUMEHEHUU OTPAHUYCHHUI U MPABUII.

B T0 )€ Bpems Kak OT/eNbHbIE JTUIIA, TAK U YIOJIHOMOUYEHHbIE OPTaHbl
JOJIKHBI CTPOTO COOJIOJATh MPABHIIa OXPaHbl 3€JIEHBIX HACAXKIECHUM C
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TOYKH 3peHUs 00eCTIeueHUs IKOIOTMYECKON O€30ITaCHOCTH M OXPaHbI OKPY-
YKAOILIEN Cpellbl B HAILIEW CTpaHeE.

[Inenym KonctutynmonHoro Cyna B OTHOLIEHMH APYroro BOIpoca,
MOJTHSITOTO B OOpaIlleHNH, OTMEUAET, YTO cormacHo ctathe 314.1 Yromos-
HOTO KOJIEKCa, XaJIaTHOCTh, TO €CTh HEMCIIOJIHEHUE WIIM HEHA 1JIeXkKalllee uc-
MOJIHEHUE JIOJDKHOCTHBIM JIMIIOM CBOUX CIY)KEOHBIX OO0sI3aHHOCTEH
BCIIEZICTBUE HEOOPOCOBECTHOTO UM HEOPEKHOTO OTHOIICHHUS K CITYKOe,
MOBJIEKIIIEE CYLIECTBEHHOE HAapyIICHHE IMpaB M 3aKOHHBIX HHTEPECOB
($U3UYECKUX WU IOPUANYECKUX JIUI] TUOO0 OXPaHSIEMbIX 3aKOHOM UHTEpE-
COB roCyJIapCTBa UK OOIIECTBA, BIIEYET YTOJIOBHYIO OTBETCTBEHHOCTb.

OOmiecTBeHHasi OMACHOCTh XaJIATHOCTH 3aKJIIOYAaeTCsS B TOM, YTO B
pe3yJIbTaTe COBEPIICHUS 3TOTO JIEIHUS HAPYIIAETCSI HOPMaJIbHAs 1€ATEIb-
HOCTh OPTaHOB rOCY/IapCTBEHHOM BJIACTH U YIIPABJICHHUS, B PE3YJIBTATE YETO
yYKa3aHHbIE OpPraHbl JUCKPEAUTUPYIOTCS, MPUUUHSAETCS CYILLECTBEHHBIN
Bpel TpaBaM M 3aKOHHBIM HHTepecaM (PU3NYECKUX U IOPUTAYECKUX JIHII,
a TaKXKe OXpaHsSEeMbIM 3aKOHOM MHTEpecaM rocyapcTBa Uiiu oOIIecTBa.

[Tox HewcroJIHEHHMEM WJTM HEHAJJIe)KAIIUM UCTIOTHEHUEM JOJIKHOCT-
HBIM JIMIIOM CBOMX CIIY»EOHBIX 00S3aHHOCTEH BCIIEACTBUE HEI0OpOCO-
BECTHOTO WJIM HEOPEKHOrO OTHOIICHUS K CiIyx0e, yKa3aHHbIM B
JUCTIO3UIIUY 3TOU CTaThH, TOHUMAETCSl HEUCTIOTHEHNE 00s13aHHOCTEH, BO3-
JIOKEHHBIX 3aKOHOM, 3aKOHOAATEIbHBIMU aKTaMU (MHCTPYKIHSIMH, MOJIO0-
KEHUAMH M T.J.), TPYAOBBIM JIOTOBOPOM (KOHTPAKTOM), MPHKA30M
BBIIIIECTOAIIETO IOJKHOCTHOTO JIUIA, HECMOTPS Ha HAJTMUKEe OOBEKTUBHBIX
1 CyOBEKTHBHBIX BOZMOYKHOCTEH JIJIsl MX BhITIONTHEHMs. HeHaanexaiee mc-
MOJTHEHHE O3HaYaeT HEMOJIHOE, HECBOEBPEMEHHOE M HETOUHOE UCTIONIHEHUE
JTIOJDKHOCTHBIM JIUIIOM CBOMX OOsI3aHHOCTEH.

Jlist mpuBIie4eHHsI JOHKHOCTHOTO JIMIIA K YTOJIOBHOW OTBETCTBEHHOCTH
3a XaJaTHOCTh HEOOXOAMMO YCTaHOBHTH, KaKUe€ MpaBa M O0S3aHHOCTH
OBLITM BO3JIOKEHBI Ha HETO, KAKMM MPAaBOBBIM aKTOM OHU OTIPEJIEIICHBI,
KaKue UMEHHO 00s13aHHOCTH ObUTH MJIM HE ObUTH BBITIOJIHEHBI, U UMENACh
JU y JOJKHOCTHOTO JIMIA peajbHas BO3MOKHOCTb BBITIOJIHUTH CBOM CIY-
KEOHBIE 00sI3aHHOCTH.

B 3akoHOnaTENBCTBE ONPEIENICHBI MEPHI 10 OXPaHE 3€JICHbIX HacaX/e-
HUM 1 OOS3aHHOCTHU IIEHTPAJIBHBIX OPraHOB HCIOJHHUTEILHON BIACTH,
MECTHBIX OPraHOB MCHOJHUTEIbHOMN BJIACTH, & TAKKE MYHHUIIUIIATIUTETOB
110 OXPaHE 3€JICHbIX HACAKICHU.

CornacHo crarbe 1.0.3 3akona "OO0 oxpaHe 3e1€HbIX HaCaXJACHUU",
OXpaHa 3eJIeHbIX HACAXACHHUIN — 3TO IPABOBbIE, OPraHU3ALMOHHbBIE U KO-
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HOMUYECKUE MEpPbI, HAIIPABJIECHHbBIE HA UCTOJb30BaHUE, 3aIUTY, BOCCTa-
HOBJICHUE U PACHIMPEHUE 3€JCHBIX HACAKIACHUN C LIEJIbI0 OXPaHbl OKPY-
JKAIOLIEH CPEIbl U YIYUIIEHUS 3KOJOTUYECKOM CUTYaLNH.

B cootBercTBUM cO cTarbel § 3aKoHA, MyYHUIIUIAIUTETHI OCYIIECTB-
JISIIOT OXPaHy 3€JICHbIX HACAXKICHUIN Ha 3eMJISIX, HAXOIAIIUXCS B MyHUIIU-
najJbHOM COOCTBEHHOCTH. B KauecTBe 00513aHHOCTEH MYHHITUTIATUTETOB B
cdepe oxpaHbl 3eJICHBIX HACAXKICHHUIN OMPE/ICIICHBI BEJICHUE yIeTa U MO-
HUTOPHUHT 3€JICHBIX HACAKICHUM Ha 3eMJISIX, HAXOSAIINXCS B UX COOCTBEH-
HOCTH, U JPYyTHE.

Kaxk Bu1HO, 3aKOHOJATEIHLCTBO YCTAHABIMBAET, UTO OXPaHY 3€JICHbIX Ha-
CaXJICHUHN Ha 3eMJISIX MYHUIIUTAIbHOW COOCTBEHHOCTH OCYIIECTBISIOT
MYHHITUTIAIUTETHI, HO B TIEPEYHE OO0S3aHHOCTEH MYHHITUIIAIIMTETOB B
chepe oxpaHbl 3eJEHBIX HACAKACHUN KOHKPETHO HE yKa3aHa 00sI3aHHOCTh
Mpe0TBpaIEHU [TpaBOHapyIIeHH. OJJHAKO 3TO HE 03HAYAET, YTO MyHHU-
[UTAJIUTETHl HE UMEIOT COOTBETCTBYIOIINX O0S3aHHOCTEH IO TIPeI0TBpa-
HICHUIO MPAaBOHAPYIICHUMN, CBSA3aHHBIX C 3€JICHBIMU HACAXXJACHUSIMHU Ha
MPUHAUICKAIINX UM 3eMIIIX. Tak, cTarbst 9 JaHHOrO 3aKOHA OINpPEAEIISIET
MepeueHb Mep MO OXPaHEe 3€JICHbIX HACAXKICHUH, BKJIIOUas BEICHHUE yUeTa,
KaJlacTpa 1 MOHUTOPHUHTA 3€JICHBIX HACAKICHHI, OpraHU3aI1Io TOCy1apCT-
BEHHOTO U OOIIECTBEHHOTO KOHTPOJIS 32 UX OXPAHOM, a TAK)Ke MPEI0TBpa-
IIEHHUE MPaBOHAPYIIEHUM, YCTPAHEHUE UX MOCIEICTBUNA U T.]I.

Crnenyet TakXe OTMETHUTb, 4TO coriacHo MyHKTY 3.1 "IIpaBun Benenus
y4eTa, KaJacTpa U MOHUTOPUHTA 3€JICHBIX HACAXKICHUI", YTBEPKACHHbBIX
noctaHoBiieHneM Kabunera MunuctpoB AszepOaiixanckoi PecriyOnuku
ot 15 mas 2018 roxa, 11e1b10 TPOBEACHUSI MOHUTOPUHTA 3€JICHBIX HAaCaX-
JICHUM SIBJIIETCS OCYILIECTBIICHUE PETYISIPHBIX HAOMIOCHUIN U UCCIIeI0Ba-
HHUI 3€JICHBIX HACAXJICHUW JJI1 MPEJOTBpAICHUS HEraTUBHOIO
BO3JICHCTBUS HA HUX U YCTPAHEHUS MOCIE/ICTBU, a TAKXKE MPEAYTpPEexkKIe-
HHE Ha OCHOBE COOpaHHBIX JaHHBIX O BO3SHUKHOBEHHUU KPUTHYECKOW CH-
Tyalluu ISl 3€JICHBIX HACaXJICHUN B pe3yJbTare aHTPOMOTEHHOTO
BO3/CiCTBUS. B 3TOM CBA3M BeJieHUE y4eTa U MOHUTOPHHIA 3€JICHBIX Ha-
CaXJIEHUM Ha MYHHUIIMIAJIbHBIX 3€MJISIX TAaK)Ke HaIlpaBJICHO HA CBOEBpE-
MEHHOE BBLISIBJICHHE u MpeIoTBpaIeHUE MpaBOHAPYILIEHU I
MYHHUITUTIAIUTETAMH KaK Mepa OXpaHbl 3€JIEHBIX HaCaXIACHUM, U TEM
CaMbIM Ha 3allIUTY 3€JE€HbIX HACAKJCHUN OT MOBPEXKACHUS U YHUUTOXKE-
HMUS.

Cornacno crarbe 24 3akoHa "O0 oxpaHe 3eJIeHbIX HACAXKIACHHN'", JIUIIa
HECYT OTBETCTBEHHOCTH 3a HapyIlIeHUe TpeOOBaHMI ATOTO 3aKOHA B COOT-
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BeTcTBUU ¢ Kojiekcom 00 aIMUHUCTPATUBHBIX MTPOCTYIKAaX, [ pask1aHCKUM
1 YTOJIOBHBIM Kofiekcamu A3epOaiimkaHckoil PecryOmukm.

Taxum ob6pazom, [Inenym Koncturymmonnoro Cyna cuuTaet, 4To My-
HULAMIAJIUTETHI B KAYECTBE MEPHI IO OXPAHE 3E€JIEHBIX HACAKICHUN NUMEIOT
00513aHHOCTb MO NPEAOTBPALICHHIO TPABOHAPYILIEHNUI B OTHOLIEHUH 3€J1e-
HBIX HACaKJICHUI Ha 3€MEJIbHBIX yUYaCTKaX, HAXOASIIMXCS B MyHHUIUIAIb-
HOM COOCTBEHHOCTH.

Crnenyer Takxe OTMETUTb, 4TO cornacHo "llonoxenuto o "KpacHoit
kaure" AzepOaiimkanckoit Pecrybnuku', yTBEpkKIEHHOMY MMOCTaHOBJIE-
Huem Kabuaera MunuctpoB AzepOaiimxanckoit Pecryomuku ot 15 uromns
2000 rozxa, 3eMJIENONIb30BaATENN U COOCTBEHHUKH (HE3aBUCUMO OT (hOPMBbI
COOCTBEHHOCTH ) TEPPUTOPHIL, HA KOTOPBIX MMPOU3PACTAIOT BUJIbI PACTEHUH,
BKitoueHHbIe B "Kpachyto knury" AsepOaiimpkanckoit Peciyonuku, o0s-
3aHbI COOMIOIATH PEKUM OXPaHbI ATHX BUIOB U CO3/aBaTh yCIOBUS JIJISl UX
€CTECTBEHHOTO Pa3MHOKEHHUSI. 3a HEBBINOJIHEHHE TPEOOBAHUI 110 OXpaHe
BUJIOB KMBOTHBIX U PacTEeHUH, BKIIIOUeHHBIX B KpacHyto knury AsepOaii-
JOKAHCKOM PecmyOnuKy M HaXoAIIUXCsl 0] 0COO0N OXpaHOM, yCTaHOB-
JIeHA a]IMUHUCTPATUBHAS] OTBETCTBEHHOCTb.

IInenym Konctutyunonnoro Cyza, BHOBb IPUHUMAsi BO BHUMAHUE IO-
CYIapCTBEHHYIO MOJIUTUKY, TPOBOAUMYIO B HAIIPABJICHUU YIIyUIIICHUS SKO-
JIOTUYECKOW CUTyalluu M OXPaHbl OKPYXKAIOIIEH Cpepl B HAIllEl CTpaHe,
CUMTAET HEOOXOAUMBIM OTMETHUTD, YTO COOTBETCTBYIOIIUM TOCY/IapCTBEH-
HBIM OpraHaM CJeAyeT PEKOMEHAO0BaTh YCUJIEHHE MEp IO OXpaHE BUOB
pacTeHuii, oco0as 3aIMTa KOTOPHIX 3aKperjieHa B 3aKOHOJATEIbCTBE, a
TaKXe M0 BEICHUIO UX y4yeTa, KalacTpa U MOHUTOPUHTA.

Ha ocnoBanuu uznoxennoro [lnenym Koncturyunonnoro Cyna npu-
XOJIMT K CJIEIYIOIIUM BBIBOJIAM:

— 3eJIeHbIe HAaCaX/IEHUs, COCTOSIIIINE U3 PACTEHHM, UCIIONb3yEeMbIX IS
MIPOU3BOJICTBA CEJIBCKOXO3AMCTBEHHON MPOAYKIUU HA 3€MEJIbHBIX MasX,
MPEOCTAaBIEHHBIX TPaXAaHaM JUIsl CENTbCKOXO35MCTBEHHBIX 1eNel, mo-
najaarot nox neiicteue nyHkra 1 yactu "Ilpumeuanue” crateu 259 Yro-
JIOBHOTO KOZIEKCa, U pyOKa (M3bATHE) 3€JCHBIX HACAXKICHUHN (TTOCEBOB),
COCTOSIIIIMX TOJBKO U3 PACTEHUI, UCTIONB3YEMBIX JJIsl IPOU3BOJCTBA CEb-
CKOXO3SIUCTBEHHOM MPOAYKIMH HAa 3THUX 3EMJISIX, HE MOXET CUHUTATHCS
OCHOBaHHUEM YTOJIOBHOI OTBETCTBEHHOCTH;

— U3BSATHE 3€JICHBIX HACAKICHUM Ha 3€MJISIX MPOMBIILICHHOCTH, TPaHC-
MOPTa, CBSI3U M MHOTO Ha3HAYEHUS!, HAXOJISIIUXCS B YaCTHOU COOCTBEHHO-
CTH (PU3MYECKUX U IOPUIUUYECKUX JIUI, a TAK)KE Ha 3eMJIIX HACEJIEHHbIX
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MyHKTOB (32 MCKJIFOUCHHEM 3eJICHBIX HACAXKJICHUI Ha MPUyCcaeOHBIX U
JAUHBIX y4acTKaX, HAXOJSIINXCS B YaCTHOM COOCTBEHHOCTH, U 3€JIEHBIX
HACaXJEHUN, COCTOSLIUX U3 PACTEHUH, UCTIOIb3YEMBIX JJI1 IPOU3BO/ICTBA
CEJIbCKOXO035MCTBEHHOM MPOIYKITH ) MOXKET OCYIIECTBIISATHCS 10 PEIISHUIO
YIOJIHOMOUEHHBIX TOCYIapCTBEHHBIX OPraHOB (MYHHUIIMITAJIUTETOB) B CO-
OTBETCTBUU C COOTBETCTBYIOIIMMU HOPMATUBHBIMU ITPAaBOBBIMU aKTAMU;

— BbIJJaua pa3peuIeHus Ha CTPOUTEIBCTBO COOTBETCTBYIOIIIUM OPTraHOM
WCIIOTHUTEILHOM BJIACTH ¢ coOmofeHueM TpeboBanumii crareit 57, 83.0.6
1 85.4 I'pagoCTpOUTENBHOTO U CTPOUTEIBLHOTO KOJAEKCA UCKIKOYAET BO3-
HUKHOBEHHUE YTOJIOBHOW OTBETCTBEHHOCTH B Cllydyae PyOKH (M3bSTHUSA) 3€-
JICHBIX HACAXKICHUH C 1EeNbI0 TPOBEJECHUSI CTPOUTENLHBIX padoT Ha ATOU
TEPPUTOPUU;

— 110 cMbIcity crareit 8 n 9 3akona "OO0 oxpaHe 3eJIeHbIX HaCaXACHHM'",
MYHHUIUTIAJIUTETHl B KQU€CTBE MEPHI MO OXpPAaHE 3E€JEHBIX HACAXKICHUI
UMEIOT 0053aHHOCTH T10 MPEAOTBPAIICHHUIO TPAaBOHAPYIICHUN B OTHOIIIE-
HUU 3€JI€HBIX HACAXKICHHUI HA 36MEJIbHBIX YYaCTKaX, HAXOASAIINXCA B MY-
HUIUTIATBHOW COOCTBEHHOCTH.

PykoBonctBysick yacthio IV ctateu 130 Konctutynuu Aszepbaiimxan-
ckoit PecryOnuku, cratbsimu 60, 62, 63, 65-67 u 69 3akona AzepOaiikaH-
ckoii Pecny6nuku "O Koncrtutyunonnom Cynpe", [lnenym Konctuty-
nnonHoro Cyna AzepOaiimxanckoil PecryOonuku

IMOCTAHOBMUIJIL

1. 3enenple HacaXXIEHMS, COCTOSLIUE U3 PACTEHUM, UCIIOJIb3YEMBbIX JUIS
IIPOU3BOJICTBA CEJIBCKOXO3AMCTBEHHOMW NMPOAYKIUHA HA 36MEIbHBIX IAsX,
MPEAOCTABICHHBIX TpaXKaaHaM JJisl CeJIbCKOX035IMCTBEHHBIX 1eJIeH, MOo-
najaarot nop naeiicteue nyHkra 1 vactu "llpumeuanue” crateu 259 Yro-
JOBHOTO Kojekca A3zepOaiimkanckoi PecnyOnuku, u pyoka (u3bsitue)
3€JICHBIX HACAXJEHUM (MIOCEBOB), COCTOSIIINX TOJBKO M3 PACTEHHH, HC-
MOJIb3YEMBIX JJIsI MPOU3BOJCTBA CEIbCKOXO3SIMCTBEHHOU MPOAYKIIUM HA
ATUX 3EMJISIX, HE MOXKET CUUTATHCSI OCHOBAHUEM YTOJIOBHOI OTBETCTBEH-
HOCTH.

2. 3bsiTue 3€1eHbIX HACAKICHUI Ha 3€MJTIIX MPOMBIIUIEHHOCTH, TPAHC-
MOpPTa, CBSI3U U MHOTO Ha3HAUEHMSI, HAXOJSLIUXCS] B YaCTHOM COOCTBEHHO-
CTH (PU3UYECKUX U IOPUIUICCKUX JIUII, a TAKKE Ha 3eMJISIX HACEJICHHBIX
MYHKTOB (32 MCKJIFOUEHHEM 3€JICHBIX HACAXKJIEHUI Ha MpuycajeOHbIX U
JTAUHBIX y4acTKaX, HAXOJSIIMXCS B YaCTHOM COOCTBEHHOCTH, U 3€JIEHBIX
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HACa)X/1IeHUH, COCTOSIILIUX U3 PACTEHUI, UCTIOJIb3YEMBIX /ISl IPOU3BOJICTBA
CEJIbCKOX03UCTBEHHOM MPOAYKIIMN) MOXKET OCYIIECTBISATHCS MO PELUICHUIO
YIOJTHOMOUYEHHBIX TOCYIapCTBEHHBIX OPTraHoOB (MyHUIMIAIHTETOB) B
COOTBETCTBHMHU C COOTBETCTBYIOIIMMH HOPMATUBHBIMU MTPABOBBIMH aKTaMHU.

3. Brltaua paspenieHus Ha CTpPOUTENIBCTBO COOTBETCTBYOIIMM OPraHOM
WCIIOTHUTEIHLHOM BJIACTH ¢ coOmofeHueM TpeboBanumii crareit 57, 83.0.6
u 85.4 I'pagocTpOUTENHHOTO U CTPOUTEIBHOTO Kosiekca AzepOaiiixanckon
PecnyOnuky ucKiIr04aeT BOSHUKHOBEHUE YTOJIOBHOM OTBETCTBEHHOCTH B
ciydyae pyOku (M3bSATHS) 3€JICHBIX HACAKICHUN C LETBI0 MPOBEICHUS
CTPOUTENBHBIX pabOT Ha 3TON TEPPUTOPUU

4. Tlo cmbiciy crateii 8 u 9 3akona "O0 oxpaHe 3eeHbIX HacakIeHU"
Azepbaitpkanckoi PecyOnuky, MyHHITUTIATUTETHI B KAYECTBE MEPHI 110
OXpaHe 3eJICHBIX HACAKICHUI UMEIOT 00sI3aHHOCTH IO MTPEI0TBPAILEHUIO
MpaBOHAPYILIECHUM B OTHOIICHUU 3€JICHBIX HACAXKJACHUN Ha 3€MEJIbHBIX
y4acTKaX, HaXOISIIUXCSA B MyHUIIMTIAIBHON COOCTBEHHOCTH.

5. [locTaHoBIIeHHE BCTYMAET B CUJTY CO JIHS OMYOJIMKOBaHUSI.

6. [ToctanoBienne onyOIMKOBATh B OUIIMAIBHBIX TOCYIapPCTBEHHBIX
razetax AzepOaiimkanckoi Pecniyonuku u « BectHuke KOHCTUTYIIMOHHOTO
Cyna A3zepOaiimkanckoit PecryOnukuy, a Takxke pa3MecTUTb Ha OQHIIH-
aTpHOM MHTEepHeT- caiite Konctutynumonnoro Cyna AzepOaiixaHCKOM
PecnyGnuku.

7. IlocTaHOBNIEHHE OKOHYATENILHO, HE MOXKET ObITh OTMEHEHO, U3MEHEHO
WA O(HUIMATIEHO UCTOJIKOBAHO HU OTHUM OPTaHOM WIIH JHIIOM.
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Forhad ABDULLAYEV

Azorbaycan Respublikasi
Konstitusiya Mohkomasinin sodri

AZORBAYCAN RESPUBLIKASI KONSTITUSIYASININ
QOBUL EDILMOSINDON 29 iL KECIR

: .
“Bizim yeni Konstitusiyamuz, siibhasiz ki, birinci novbada, Azarbaycan
Respublikasinin dovilat miistaqilliyini, bu miistaqilliyin abadi oldugunu
va doviat miistaqilliyini qoruyub saxlamagq, yasatmagq iigiin biitiin prin-
siplari aks etdirmalidir. Yeni Konstitusiyamiz demokratik prinsiplori
oziinda aks etdirmoalidir. Yani, diinya demokratiyasinin alds etdiyi biitiin
nailiyyatlordan, demokratiya sahasinda inkisaf etmis doviatlorin konsti-
tusiya tacriibasindan istifads etmali vo Azarbaycan Respublikasinin
oziinamaxsus tarixi, milli ananalarini aks etdiran prinsiplari éziinds com-
lsdirmalidir”.
_ Heydor 9liyev
Azarbaycan xalqinin Umummilli Lideri
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“Builki prezident va parlament seckilori miistaqil 6lkamizin tarixinda
ilk dafa idi ki, olkamizin biitiin arazisinda kecirilmigdir. Bu, tarixi hadis-
adir. Tkinci Qarabag miiharibasi va suverenliyimizin tam barpa edilmasi
diinya miqyasinda tarixi hadisadir. Azarbaycan xalq giiclii irada, birlik
gostararak 30 il davam edan isgala son qoydu. Azarbaycan dovlati 67
giiciinii gostordi, xalqumiz isa biitiin diinyaya 67 ayilmaz ruhunu gostar-
misdir. Ona gora aminam ki, 2024-cii il bu baximdan tarixdas qalan il ola-
caq’.

Azdrbaycan Respublikasinin Prezidenti
conab ilham Oliyevin yeddinci ¢agiris Azorbaycan Respublikasi
Milli Maclisinin ilk iclasindaki nitqindan

Bu giinlordo miistoqil dévlotgilik tariximizdos xiisusi vo olduqca miithiim
yer tutan hadisonin, yoni, hiiquq sisteminin 6zayini toskil edon Azorbaycan
Respublikas1 Konstitusiyasinin qobul edilmasinin novbati ildoniimii geyd
olunur. Iyirmi doqquz il bundan énca, 1995-ci il noyabrin 12-da miistagil-
lik, suverenlik, demokratiya vo diinyovilik kimi doyorlori boyan edon
6lkomizin Osas Qanunu qobul edilib. Olko Konstitusiyasmin gobul
edilmasi dovlot miistaqilliyinin ilk illorinde oldo edilon on miihiim
nailiyyatlordon biri olaraq, homginin 6lkomizds hiiquqi dovlst quruculugu
istigamatinds yeni marhalonin asasini qoydu.

Xiisusilo vurgulanmalidir ki, Azorbaycan Respublikasi Konstitusiyasinin
gobulunun ildéniimiiniin Miizoffor Ali Bas Komandan, Azorbaycan Prezi-
denti Ilham Oliyevin rohborliyi ilo Azorbaycan Respublikasmim Silahl
Qitivvoalori torofindon 44 giinliikk Voton miiharibasindo qazanilan parlaq
Qoalaba sarafing tasis edilmis Zofor Giiniling yaxin giino tosadiif etmasi bu
onomli tarixi daha da olamotdar edir.

Eyni zamanda, bu il Konstitusiya Giinli 2024-cii ilin on miihiim hadis-
slorindan biri olan Birlogmis Millotlor Toskilatinin Iqlim Dayismolori {izro
Cor¢ivo Konvensiyasinin Toroflor Konfransinin 29-cu sessiyasinin
(COP29) arafasinag tosadiif edir. Ominliklo bildirmok olar ki, 6lkomizin ev
sahibliyi etdiyi COP29 kimi métobar todbir diinyada iglim doyismalori ilo
bagli masalolorin holl edilmasinds yeni yanasmalarin totbigine vo miixtolif
maraql toroflor arasinda somorali omokdasliga olverisli imkan yaradacaq.

Molum oldugu kimi, 2024-cii il 6lkomiz ii¢lin oldugca miihiim ictimai
va siyasi shamiyyat kasb edan hadisalarlo zongindir. Bu ilds 6lkonin siyasi
hoyatinin on mithiim hadisolorindon biri ndvbadonkonar Azorbaycan
Respublikasi Prezidenti seckilorinin kegirilmasi oldu. Bu se¢kilor miistaqil
Azorbaycanin tarixindos ilk dofo olaraq biitiin 6lko arazisindo kegirilmisdir.
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Eyni zamanda, cari il sentyabrin 1-do Azarbaycan Respublikasinin Milli
Maclisino ndvbadonkaonar segkilor bas tutdu. Bu parlament secgkilori do ilk
dofs olaraq Azorbaycanin biitlin suveren arazisindo kegirilmisdir.

Azorbaycan Respublikas1t Konstitusiya Mohkomasi Plenumunun
“2024-cii il sentyabrin 1-do kecirilmis Azorbaycan Respublikasinin Milli
Maclisina ndvbadonkonar seckilorin naticolorinin yoxlanilmasi vo tosdiqino
dair” 2024-cii il 21 sentyabr tarixli Qorar1 ilo 2024-cii il sentyabrin 1-do
kecirilmis Azarbaycan Respublikasinin Milli Maclisina ndvbadonkonar
seckilarin naticalorina dair Azarbaycan Respublikasi Markazi Secki Komis-
siyasinin 2024-cii il 16 sentyabr tarixli protokolu vo ona olavo edilmis
sonadlor Azorbaycan Respublikasi Secki Macollosinin 100.2, 100.12,
107.2, 107.3 vo 108.2-ci maddslorinin toloblorine uygun hesab edilib vo
seckilorin naticalori tosdiq edilib.

Qeyd edilmolidir ki, hor bir dévlotin mévcudlugu vo inkisafi dovlot
hakimiyyatinin toskiline dair tomal konstitusiya prinsiplorinin varligi ilo
sortlondirilir. Belo ki, istonilon hiiquqi dovlotin Osas Qanunu bu asas prin-
siplori miioyyon edorak, insan hiiquqglar1 vo azadliglari, hakimiyyatlorin
bolgiisii, digor bir sira mithiim demokratik doyorlori 6ziinds ehtiva edir.
Dovlotin Konstitusiyasi, eyni zamanda, vacib ideoloji funksiyani da hoyata
kecirir. Bu baximdan Azorbaycanda dévlot miistoqilliyi borpa edildikdon
sonra hiiquqi dévlat quruculugu ilo bagli lazimi todbirlorin hoyata kegiril-
mosi, on osasi iso demokratik doyorloro osaslanan 6lkonin yeni Osas
Qanununun gobul edilmasi zorurato ¢evrilmisdi. Lakin miistoqilliyin ilk
illorinda 6lkodo coroyan edon miirokkob vo ziddiyyatli proseslor, siyasi
qeyri-sabitlik, eyni zamanda, vahid siyasi iradonin olmamasi vo bununla
da dovlot miistoqilliyi iigiin tohdidlorin mévcud olmasi Konstitusiyanin
gobulu kimi vacib vozifonin reallasdirilmasini geyri-miimkiin etmisdi.

Sozsiiz ki, o zaman 6lkoni mévcud olan agir voziyyastdon yalniz Ulu
Ondor Heydoar Bliyev kimi giiclii, xalqma bagli olan lider xilas edo bilordi.
Umummilli Lider Heydar ®liyev 1993-cii ildo xalqin tokidli ¢cagirislarina
cavab verorok hakimiyyoto geri qayitmis, xalqimizin tarixino milli
dovlatgiliyin xilaskar: kimi daxil olmugdu. On ¢otin zamanlarda Azorbay-
can xalqinin yaninda olan dahi soxsiyyat, Ulu Onder Heydor Bliyev dziiniin
hoyat folsofosi ilo bagli belo deyirdi: “Monim hoyat amalim biitiin varligim
gadar sevdiyim Azarbaycan xalqina, dovlatciliyimizs, 6lkomizin iqtisadi,
siyasi, monovi inkisafina xidmat olub. Bu yolda biitiin giiciimii vo iradomi
yalniz midrik vo godirbilon xalqgimdan almisam. ©n ¢otin anlarda, on
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mirakkab voziyyatlords yalniz vo yalniz xalqima arxalanmisam. Bu da
mono déziim, irads verib vo biitlin ugurlarimi tomin edib”.

Olka rohberliyine yenidon qayidan Ulu Ondar Heydor Bliyev 6z miidrik
vo uzaqgoron siyasati naticosindo milli dovloatcilik ideyasinin realizosing,
miiasir miistoqil Azorbaycan dévlotinin méhkomlonmasing nail oldu. Azor-
baycan dovlati 6z dahi liderinin rohbarliyi ilo tamamils yeni inkisaf
marholasine godom qoydu. Dovlst vo comiyyat hayatinin bir sira sahalorini
ohato edon hoartorafli vo genismiqyasl islahatlar hoyata kegirilmoys bas-
landi. Bu islahatlarin hoyata kecirilmasino asas yaradan qanunvericilik
bazasinin, ilk novbodo iso 6lkonin yeni Konstitusiyasinin hazirlanaraq
gobul edilmosi garsida duran on vacib masalalordon biri idi.

Bununla da, Azarbaycan Respublikasi Milli Maclisinin 1995-ci il 2 may
tarixli 1048 sayli qorar1 ilo Ulu Ondor Heydor Oliyevin sadrliyi ilo yeni
Konstitusiya layihasini hazirlayan Komissiyanin 34 nofor {izvdon ibarot
torkibi tosdiq olundu. Yeni Konstitusiya layihasini hazirlayan Komissiyanin
1995-ci il iyunun 5-ds ilk iclas1 kegirilmis vo homin iclasda genis nitq ilo
¢ix1s edon Umummilli Lider Heydor ®liyev ddvlotimizin konstitusiya
quruculugu tarixine toxunaraq qeyd etmisdir ki, miistaqil Azarbaycanin ilk
Konstitusiya layihasinin hazirlanmasi respublikamizin tarixinds boyiik bir
hadisadir. Eyni zamanda, homin ¢ixisinda Konstitusiya layihosinin ideya
rohbari vo miiallifi olan Ulu Ondor Heydor Oliyev yeni Konstitusiyanin
mahiyyatine aydinliq gotirmisdir: “Konstitusiya birinci névbads dovlatlo,
hakimiyyatls xalqin arasinda olan miinasibatlori 6ziinds aks etdirmalidir.
Hakimiyyat bolgiisii, ali icra, ganunvericilik, mohkomo hakimiyyatlori —
bunlar hamis1 xalqin iradssine sdykonmali, seckilor yolu ilo tomin olun-
malidir”.

Yeni Konstitusiya layihosini hazirlayan Komissiyanin 1995-ci il
noyabrin 10-da kegirilon iclasdaki ¢ixisinda iso Ulu Ondor Heydor Dliyev
geyd etmisdir: “Bu Konstitusiya layihasinin on osas mahiyyoti ondan
ibaratdir ki, Azarbaycan Respublikasinin tam miistaqilliyini tomin edir,
Olkomizin orazi biitovliiyiinii tomin edir, Azorbaycan xalqinin hiiquglarinin
toxunulmazligini tomin edir, vatondaslarimizin har birinin hiiquglarinin
gorunmasini tomin edir va Azarbaycan xalqinin, respublikamizin boliin-
maozliyini, hakimiyyatin heg bir qlivva torofindon monimsonilo bilmozliyini
tomin edir”.

Miistaqil Azarbaycan Respublikasinin ilk Konstitusiyast 5 bolma,
12 fasil, 158 maddo, preambula vo kec¢id miiddoalarindan ibarst olmaqla
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1995-ci il noyabrin 12-do iimumxalq sasvermasi — referendum yolu ilo
gobul edilmis, 1995-ci il noyabrin 27-don iso qiivvoyo minmisdir.

Olkonin Osas Qanununun milli dévletcilik tarixindo miistosna
ohomiyyati nozers alinaraq, Ulu Ondar Heydar Bliyev torafindon imzalanan
1996-c1 il 1 noyabr tarixli Formana asason har il noyabrin 12-si 6lkomizds
Konstitusiya Giinii kimi geyd edilmoyo baslandi.

12 noyabr — Konstitusiya Giinii miinasibatilo Azorbaycan xalqina
tobrikindo Umummilli Lider Heydor Oliyev geyd etmisdir: “Bu Konsti-
tusiya Azarbaycan xalqinin ke¢diyi tarixi inkisaf yolunun montiqi natica-
sidir. Konstitusiya 6lkomizds votondaglarin hiiquq vo azadliglarinin tomin
edilmosi, miistoqil dovlotciliyimizin qorunub saxlanmasi, mohkom-
londirilmasi vo demokratik doyisikliklorin hoyata kegirilmosi {igiin
hartarafli zomin va sorait yaradir. Azarbaycanin tarixi kegmisini, bugiinkii
realliglarin1 vo golocok inkisaf perspektivlorini oks etdirmosi, imumbosori
vo milli doyarloro sdykonmosi Konstitusiyamizi saciyyolondiron asas
cohatlordir”.

Vurgulanmalidir ki, dovlatimizin miistaqillik tarixinin on miihiim hadis-
slarindon olan Osas Qanunun hazirlanaraq gebul edilmosi mohz Ulu Ondor
Heydor Bliyevin gorgin amayinin naticasidir. Azorbaycan Prezidenti ilham
Oliyev Umummilli Liderin miistogil dévlat quruculugu istiqgamatindoki
irsing yiiksok qiymot verorkon xiisusilo geyd edib: “1993-2003-cii illor
olkomizds sabitlik vo inkisaf illori kimi tarixde qalacaqdir. Ciinki mahz o
illordo hom dévlotgiliyin osaslart qoyuldu, Azorbaycan dévloti quruldu,
1995-ci ilds miistaqil dovlstin Konstitusiyasi qobul edildi, dovlstgiliyin
ideoloji asaslar1 qoyuldu va bu giin do 6lkomizin osas ideoloji siiar1 Azor-
baycanciliq mofkurasidir. Mohz Heydor ©liyev torafindon qoyulan bu
osaslar bu giin Azorbaycan xalqina yol gostorir”.

Dovlatgiliyimizin mohkoamlondirilmasi, eyni zamanda, diinya birliyindo
0lkomizin niifuzunun daha da artmasi baximindan olduqca shomiyyatli
ictimai-siyasi hadisa olan Konstitusiyanin gobulu siibhasiz ki, dlkonin
hartorafli inkisafinda yeni moarhalays — dovlot siyasatinin markozinde mohz
insanin, onun hiiquq va azadliglarinin, hamginin hiiquqi dovlat doyarlorinin
olmasi ilo xarakterizo edilon marhaloys gadom qoyulmasinin bariz gostori-
cisi idi.

Biitiin ganunvericilik sisteminin osasinda durmagla, Azorbaycan
Respublikasinda on yiiksok vo birbasa hliquqi qiivvoys malik olan Konsti-
tusiya Olkodo siyasi sabitliyin tominati qismindo ¢ixis edorak, eyni
zamanda, hiiquqi-siyasi miinasibatlor sistemino miihiim tosir gostorir. Osas
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Qanun dovlot qurulusunun asaslarini, siyasi sistemin togkili prinsiplorini,
hakimiyyotlorin  boliinmosini, hakimiyyot orqganlarinin  togkilini,
solahiyyatlorini vo foaliyyot qaydalarini, soxsiyyat, comiyyot vo dovlot
arasindaki miinasibotlorin hiiquqi ¢orcivolorini miioyyon edir, insan
hiiquqlar1 vo azadliglarinin tomin edilmosi ilo bagl miihiim mexanizmlori
tonzimloyir.

Konstitusiya on miihiim ictimai miinasibatlorin normativ modelini
0ziinds ehtiva etmoklo miixtalif ictimai institutlar arasindaki funksional
miinasibatlort miisyyan edir. Dévlat quruculugu ils bagli miiasir doktrinal
yanagmalara asaslanan vo dovlotin hiiquq sisteminin biindvrasi olan Osas
Qanun siyast, iqtisadi va sosial miinasibatlor sisteminin tomal prinsiplarini
miioyyon edir, homg¢inin sosial adalat prinsipinin hoyata kegirilmasini tomin
edir.

Azorbaycan dovlotinin  miistoqilliyini, suverenliyini vo orazi
biitovlilylinii qorumaq, Konstitusiya ¢or¢ivosindo demokratik qurulusa
tominat vermok, vatondas comiyyatinin barqorar edilmosine nail olmagq,
xalqin iradssinin ifadasi kimi, qanunlarin aliliyini tomin edan hiiquqi,
diinyovi dovlot qurmagq, adalatli iqtisadi vo sosial qaydalara uygun olaraq,
haminin layiqli hoyat soviyyasini tomin etmok, iimumbasori doyorlors sadiq
olaraq, biitiin diinya xalqlar1 ilo dostluq, siilh vo omin-amanliq soraitindo
yasamaq vo bu mogsadlo qarsiligh foaliyyat gostormok kimi lilvi niyyatlorin
boyan edilmasi Konstitusiyanin miitoraqqi doyarlorini oks etdirir.

Osas Qanunda miiasir comiyyatin asas inkisaf istigamatlorini miioyyon-
logdiron ideya vo doyorlor genis sokildo tasbit edilib. Belo ki, Konsti-
tusiyada dovlot hakimiyyot organlarinin demokratik gaydada
formalasdirilmasi, insan soxsiyyotino vo loyagotino hormot, insan
hiiquglarinin somorali miidafiosi mexanizmlorinin moévcudlugu, siyasi sis-
temds pliiralizmo tominat verilmosi, imumbasori doyoarlors sadiqglik vo
digor doyoarlor 6z oksini tapmisdir.

Eyni zamanda, ©sas Qanun konstitusiya qurulusunun on miithiim
baslangici kimi xalq hakimiyyatini boayan edir, Azorbaycan Respub-
likasinda dovlat hakimiyyatinin yegana manbayi kimi Azarbaycan xalqini
elan edir, sorbast vo miistoqil 6z miiqoddoratini hall etmok vo 6z idaroetmo
formasini miiayyan etmayi Azarbaycan xalqinin suveren hiiququ kimi tasbit
edir.

Konstitusiyada insan va vatandas hiiquglarinin va azadliqlarinin, Azar-
baycan Respublikasinin votondaslarina layiqli hoyat soviyyasinin tomin
edilmosinin dovlatin ali mogsoadi kimi miioyyanlogdirilmasi, Konstitusiyada
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tosbit edilmis insan vo vatondas hiiquqlarint vo azadliqlarin1 gozlomok vo
gorumagin gqanunvericilik, icra vo mohkomo hakimiyyati organlarinin vozi-
fosi olmasinin tosbit edilmasi xiisusi oshomiyyat kosb edir. Bu, onun birbasa
gostaricisidir ki, insan amili, onun hiiquqlar1 vo azadliglar1 Konstitusiyanin
asas digqot morkozindo durur.

Siibhoasiz ki, istonilon hiiquqi dovlatdo insan hiiquq vo azadliglarinin
taninmasi vo eyni zamanda, bu hiiquq vo azadliglarin tominatt mexanizm-
lorinin mévcudlugu miistosna shomiyyat kosb edon masalalordondir. Bu
baximdan Konstitusiyada insan va vatandas hiiquqlar1 vo azadliglari, on-
larin realizosinin imumi mexanizmlari olduqgca genis sokilds tosbit edilib.
Xiisusi olaraq vurgulanmalidir ki, ©sas Qanunda homin hiiquqlar vo
azadliglar hor kosin doguldugu andan malik oldugu ali doyarlor kimi ifado
edilir vo onlar toxunulmaz, pozulmaz va ayrilmaz elan olunur. Konsti-
tusiyanin oan boyilik fasli do mohz biitiinliiklo osas insan vo votondas
hiiquglar1 vo azadliglarina hosr edilib. Homin fosilds hiiquqi dovlotdo tomin
edilmasi zaruri olan asas hiiquq va azadliglar, onlarin tomini mexanizmlori,
habelo ayri-ayr1 hiiquqlarin beynolxalq standartlara miivafiq olaraq, ganuni
mohdudlagdirilmasinin yol verilon hadlori nozords tutulmusdur.

Osas Qanunda, homg¢inin Azorbaycan Respublikasinda iqtisadiyyatin
inkisafinin miixtalif miilkiyyat ndvloring asaslanaraq xalqin rifahinin yiik-
soldilmasino xidmat etdiyi, dovlotin bazar miinasibatlori osasinda sosia-
lyontiimlii iqtisadiyyatin inkisafina sorait yaratmasi, azad sahibkarliga
tominat verilmosi vo digor bir sira mithiim miiddoalar 6z oksini tapmisdr.

Noazors alinmalidir ki, dovlst vo comiyyat hoyatinin miixtalif sahalorindo
voziyyat doyisdikco vo buna paralel olaraq ictimai miinasibatlor inkisaf et-
dikco, 6z hiliquqi tobiatino goros kifayot qodor sabit normativ-hiiquqi akt
olan Konstitusiyanin da miioyyon miiddoalarinin tokmillosdirilmasi,
miivafiq slavalorin vo dayisikliklorin edilmasi zarurati meydana ¢ixib.
Mohz belo zoruratdon irali golorok 2002-ci il avqustun 24-ds, 2009-cu il
martin 18-do vo 2016-c1 il sentyabrin 26-da kegirilmis referendumlar
naticosinds 6lkonin Osas Qanununa bir sira mithiim slavalor vo doyisiklik-
lor edilmisdir. Dovriin ¢agiriglarini 6ziindos ehtiva edon bu islahatlar hiiquqi
dovlat doyoarlorinin bargorar olmasi, insan hiiquq vo azadliglarinin daha da
etibarli vo somorali miidafiosi kimi mogsadlors xidmot edib.

1995-ci ilds Konstitusiyanin gabulu 6lkomizds genigmiqyasl qanun-
vericilik vo mahkoma-hiiquq islahatlarinin hayata kecirilmasina yol acib.
Qeyd edilmalidir ki, mohkoma hakimiyyati, eyni zamanda, onun hiiquqi
dovlatdo rolu vo yeri ilo bagl baslangiclar Osas Qanunda tosbit edilon
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konseptual asaslardan irali golmisdir. Konstitusiyada hakimlorin miistaqil-
liyi, odalot miihakimosinin hoyata kegirilmosinin asas prinsiplori vo sortlori
ehtiva edilib, insan va vatondas hiiquqlarinin vo azadliglarinin pozulmasi
ilo olagodar miibahisolorin hor bir hiiquqi ddvlotdo oldugu kimi
mohkomaolorin hall etdiklori tosbit edilib.

Konstitusiyanin gobulundan sonra, 1998-ci ildo ilk dofo olaraq ali
konstitusiya adalot miithakimasi orqant — Azarbaycan Respublikasinin
Konstitusiya Mohkamasi faaliyyato baslamisdir. Umummilli Lider Heydor
Oliyevin bilavasita togobbiisii ilo yaradilmis vo artiq 26 il faaliyyot gostoron
Konstitusiya Mohkomasinin asas moagsadlori Azarbaycan Respublikasi
Konstitusiyasinin aliliyini tomin etmakdon, hor kosin asas hiiquq vo
azadliglarin1 miidafio etmokdir.

Foaliyyot gostordiyi oton illor orzindo Konstitusiya Mohkomasinin
Plenumu torofindon timumilikdo 583 gorar vo 168 gorardad gobul edilib.
Bu gorar vo gorardadlarda oksini tapan hiiquqi movgelor dovlotin Osas
Qanununun aliliyinin tomin olunmasina, homginin insan va votondas hiiquq
va azadliglarinin miidafiasina xidmat edir. Qeyd edilmalidir ki, digar illords
oldugu kimi, 2024-cii ildo do Konstitusiya Mohkomasinin Plenumu
torofindon bir sira miihiim qorar vo gorardadlar gobul edilib. 2024-cii ildo
qobul edilmis qorarlardan vo orada formalasmis hiiquqi movqgelordon
bozilori xiisusi olaraq vurgulanmalidir.

Bels ki, Azarbaycan Respublikas1 Prokurorlugunun sorgusu asasinda
gobul edilmis “Azorbaycan Respublikasi Konstitusiyasinin 17-ci mad-
dasinin IV vo VI hissolori baximindan Azarbaycan Respublikasi Cinayot
Macallasinin 32.2, 84.1 vo 170-ci maddslorinin alagoli sokildo sorh olun-
masina dair” 2024-ci il 6 may tarixli Qorarinda Konstitusiya
Mohkomasinin Plenumu Konstitusiyanin 17-ci maddasine istinad edorok
geyd edib ki, Konstitusiyanin 17-ci maddosinin IV hissasindon irali golorok
“usaglarin onlarin hoyatina, saglamligina vo ya monaviyyatina tohliiko
torada bilon foaliyyats calb edilmasi” Cinayat Macallasinin 22-ci faslinda
miivafiq olaraq ayrica cinayat omallori kimi nozords tutulmagqla yanasi, bir
sira digor cinayat torkiblorinds tovsifedici alamat (mosalon, Macsllonin
114.2, 283-1.2-ci vo s. maddolori) formasinda tosbit edilmis, habelo mii-
vafiq hallarda cozanmi agirlasdiran hal kimi nozoro alinmasi miioyyon
edilmisdir.

Qorarda, homginin geyd edilib ki, cinayat moasuliyyatino calb etmoyo
imkan veron yas hoddino ¢atmayan soxslorin cinayat torotmayo calb olun-
masinin Cinayat Macallosinin 61.1.5-ci maddosi ilo agirlasdirici hal olaraq
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nozords tutulmas: homin Macallonin 170-ci maddoasinds oks olunmus
“yetkinlik yasina ¢atmayan” ifadosinin yalniz cinayot mosuliyystino colb
etmoyo imkan veron yas hoddino catan soxslori ehtiva etmosi kimi
giymotlondirilo bilmaz.

Konstitusiya Mohkomosinin Plenumu vurgulayib ki, cinayotkar
foaliyyoto colbetmo Cinayot Maocollosinin 170.1-ci maddosinin dis-
pozisiyasinda gostorilmis tisullardan (aldatma, vadler verms, hads-qorxu)
vo 170.3-cli maddodos gostarilon “zor totbiq etmokla vo ya zor totbiq etmok
hoadosi 1l0” kimi tovsifedici olamotlordon forqli tisullarla hoyata kecirilo
bilor ki, (masalon, gisas va ya paxilliq hissinin oyadilmasi, cinayatkar hoyat
torzinin romantiklosdirilmasi vo s.) bu zaman 170-ci madds lizro cinayat
torkibi yaranmadigindan, soxs miivafiq cinayst omolino goro masuliyyato
calb edilarkon Cinayat Macallasinin 61.1.5-ci maddasinin tatbiqi miimkiin
olacaqdir.

Qorarda o da geyd edilib ki, Cinayat Macallasinin 170-ci maddosinds
tosbit edilmis amal har bir halda onu toroadon soxsin fiziki va ya psixoloji
tosir 1lo miisayiot olunan aktiv horokotlori naticasindo va togsirkar soxs {i¢iin
askar surotds yetkinlik yasina catmayana qars1 toradilir. Yetkinlik yasina
catan soxsin yetkinlik yasina catmayanla birlikdo cinayot omolinin
toradilmosindos istirak etmaosi fakti iso 6zli-0zliiylinde homin Macallonin
170-ci maddasi ilo nozordo tutulmus cinayatin torkibini yaratmur.

Qorarda Konstitusiya Mohkomasinin Plenumu bels naticoys golib ki,
Konstitusiyanin 17-c¢i maddosinin IV vo VI hissolorinin hiiquqi mahiyyoti
va toyinati baximindan Cinayat Macallssinin 170-ci maddesindo oks olunan
“yetkinlik yasina ¢atmayan” ifadosi cinayot mosuliyyatino colb etmoya
imkan veron yas hoddino ¢atib-gatmamasindan asili olmayaraq, 18 yasina
catmayan hor bir soxsi ehtiva edir.

Sirvan Apellyasiya Mohkomasinin miiraciati asasinda qobul edilmis
“Azorbaycan Respublikasi Konstitusiyasinin 60-c1 maddosinin I hissasi vo
71-ci maddosi baximindan Azorbaycan Respublikasi Cinayot-Prosessual
Macollosinin 442, 443, 444, 445, 447 vo 449-cu maddoslorinin alagali
sokilds sorh olunmasina dair” 2024-cii il 25 1yun tarixli Qorarinda Konsti-
tusiya Mohkomosinin Plenumu, ilk ndvbado, Konstitusiyanin 60-c1 mad-
dosinin I vo IV hissaloring, 71-c1 maddoasinin I hissasing istinad edib.

Konstitusiya Mohkomasinin Plenumu oavvalki gorarlarinda formalasan
hiiquqi movgelara istinad edarak qeyd edib ki, mohkoma nazaratinin hoyata
kecirilmasinin cinayat prosesinin bu va ya digoer marholosi ilo mohdud-
lagdirilmast cinayot prosesini hoyata kegiron organin prosessual
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horakatlorinin vo ya qorarlarinin ganuniliyinin yoxlanilmasinin tomin
edilmosi vo cinayat prosesi istirakcilarinin hiiquq vo azadliglarinin
miidafiosi baximindan yolverilmozdir. Oks yanagsma, yoni, mohkomoyo
miiraciot etmok hiiququnun osassiz mohdudlasdirilmasi vo ya nozords tu-
tulmamas1 son naticodo Konstitusiyada miidafiosino tominat verilon
hiiquglarin bayanedici xarakter dasidigina dolalot etmis olur.

Mohkoma nozarati qaydasinda gobul edilon gorarin iso mahiyyaeti tizra
baxan mohkomonin foaliyyatino tosir etmosi (miidaxilo etmosi) ilo baglh
Konstitusiya Mohkomaosinin Plenumu geyd edib ki, hor iki icraat predmet,
maqsad va vazifaloring gora forqlonarok miistoqil icraat ndvlori kimi ¢ixis
edirlor. Belo ki, cinayat isino mahiyyati lizro baxan mohkomaonin asas
funksiyas1 odalot miihakimosinin hoyata kegirilmasi ¢orgivasindo togsir-
londirilon saxsa qarsi irali siirtilmiis itttham iizra onun togsirli va ya togsirsiz
olmasinin miioyyon edilmosindon ibarotdir. Mohkomo nozaroti
funksiyasinin hoyata kec¢irilmasine dair materiallara baxan mahkoma is9
xiisusi icraat qaydasinda mohkomoya miiracist etmis soxsin gotirdiyi dolil-
lor osasinda miivafiq arasdirma noticosindo tohqiqat¢1, miistontiq vo ya
ibtidai aragdirmaya prosessual rohborliyi hoyata keciron prokurorun
prosessual horokatlorinin vo ya gorarlarinin ganuniliyini yoxlayir.

Bu Qorarda Konstitusiya Mohkomasinin Plenumu belo naticolors golib
ki, Konstitusiyanin 60-c1 maddosinin I hissasi vo 71-ci maddosi baximindan
mohkomas nazarati cinayot mithakims icraati iizro mohkomoyodak icraat
morholosi ilo mohdudlagmayaraq, cinayet islorino mahiyyati iizro baxilmasi
Cinayat-Prosessual Macollosinin 442-454-ci maddslori iizro cinayot
prosesini hoyata kegiron organin prosessual horokotlorindon vo ya qorar-
larindan mohkomayas sikayat verilmasini istisna etmir.

Mohkoma nozarati qaydasinda icraat vo cinayat miithakimo icraati forqli
vo miistoqil icraat novlari oldugundan cinayat prosesini hayata kegiron
orqganin prosessual horakatlorindon vo ya gorarlarindan mohkoma nozarati
gaydasinda sikayatin verilmosi miivafiq cinayot mithakims icraatina mii-
daxils kimi gqiymatlondirilo bilmoz. Digor gorar, Azorbaycan Respublikasi
Prokurorlugunun sorgusu asasinda qobul edilmis “Azorbaycan Respub-
likas1 Cinayat Macollosinin 234-cii maddesinin “Qeyd” hissosinin birinci
bandinin “Narkotik vasitalarin, psixotrop maddslarin va onlarin prekursor-
larmin dovriyyasi haqqinda” Azarbaycan Respublikasi Qanununun 1-ci
maddosi ilo olagoli sokildo sorh olunmasina dair” 2024-cii il 1 oktyabr
tarixli Qorarinda Konstitusiya Mohkomasinin Plenumu Konstitusiyanin
94-cii maddosinin I hissasinin 17-ci bandinos istinad etmisdir.
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Bu Qorarda Konstitusiya Mohkomasinin Plenumu Cinayat Macallosinin
234-cii maddasinin “Qeyd” hissosindo gostorilmis horokotlors istinad
edorok geyd edib ki, homin horokatlorin icra edildiyi halda soxsin cinayot
masuliyyatindon azad edilmasinin sabaobi, bu horakatlorin icrasi naticasinda
cinayot omalini torotmis $oxsin soxsiyyatinin vo ya onun torotdiyi omalin
0z ictimai tohliikoliliyini itirmasi ilo deyil, soxsin tératmis oldugu omalo
tonqidi miinasibatinin yaranmasi, cinayat toqibi orqanlarinin agkar etmo
ehtimal1 ¢ox az va ya belo ehtimalin olmadig1 halda narkotik vasitalorin
askarlanib qanunsuz dovriyyadon cixarilmasina, bu vasitalordan istifads
olunmagla toradilocak cinayatlorin qarsisinin alinmasina miihiim t6hfs ver-
masi ilo baghdir.

Konstitusiya Mohkomasinin Plenumu Cinayat Macallasinin 234-cii
maddosinin “Qeyd” hissosinin birinci bondindo gdstorilmis “qanunsuz
dovriyya” ifadasinin “Narkotik vasitolorin, psixotrop maddslarin vo onlarin
prekursorlarinin dovriyyssi haqqinda” Qanunda “qanunsuz dovriyys™ya
verilmis anlayigla eynilosdirilmasi ilo bagli mévqelorlo olagodar vurgulayib
ki, qanunguluq prinsipine asason, omolin (harokot vo ya horokotsizliyin)
cinayat say1lmasi vo homin amalo gors caza vo digar cinayat-hiiquqi xarak-
terli todbirlor yalniz Cinayat Macallasi ilo miioyyon edilir (Cinayat Macol-
losinin 5.1-ci maddosi).

Homin Qorarda Konstitusiya Mohkomasinin Plenumu hesab edib ki,
Cinayat Macallasinin 234-cii maddosinin “Qeyd” hissasindo gostorilon “qa-
nunsuz dovriyys” ifadasinin “Narkotik vasitolorin, psixotrop maddslorin
va onlarin prekursorlarinin dévriyyesi hagqinda” Qanunun 1.0.5-ci mad-
dasinda verilmis anlayisla tamamils eynilogdirilmasi cinayat moasuliyyatinin
mithiim prinsiplarindon olan ganunguluq prinsipinin tolabloring uygun
golmomaokls barabar, soxsin nainki Cinayat Macallasinin 26-c1 fasline daxil
olan cinayatlora goro, hotta bu foslo daxil edilmoyon bagqa, masalon,
narkotik vasitolorin, psixotrop maddoslorin vo onlarin prekursorlarinin
gacagmalciligr ilo bagli Cinayot Mocoallosinin 206.2-ci maddasindo
mioyyanlogdirilon cinayat omaling gors do masuliyystdon azad edilmosino
osas verardi.

Formalagmis hiiquqi mdévqgeyo osason Konstitusiya Mohkomasinin
Plenumu belo naticolora golib ki, “Normativ hiiquqi aktlar hagqinda”

Konstitusiya Qanununun 35.1-ci maddasi, habelo Cinayat Macallasinin
234-cli maddoasinin “Qeyd” hissasinin birinci bandinin hiiquqi toyinati vo
digor maddolorlo qarsiligl hiiquqi slagesi baximindan homin normada
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mioyyanlosdirilon hallar yalniz 234-cii madds iizra cinayot omallorine
miinasibotdo cinayot mosuliyystindon azad etmonin osasini togkil edir.

Soxsin amoali Cinayat Macollasinin 237-ci maddosi ilo yanasi homin
Macallonin 234-cii maddosinds nazards tutulan cinayet torkibini do yarat-
dig1 halda o, sonuncu cinayot omolino miinasibotdo homin maddonin
“Qeyd” hissasinin birinci bandi ilo miioyyanlosdirilmis osaslarla cinayot
moasuliyyatindon azad edilir.

Noazars alinmalidir ki, Konstitusiya Mohkomasi Plenumunun adigokilon
va eyni zamanda, digor gararlarinda aksini tapan hiiquqi movqelar ilk 6nca
mohz Osas Qanunun miivafiq miiddoalarina osaslanr.

Eyni zamanda, geyd edilmalidir ki, Konstitusiyada tosbit edilmis prin-
siplorin aliliyinin tomin edilmasi vacibliyini nazora alaraq Konstitusiya
Mohkomasi miivafiq hakimiyyot orqanlarina, o climlodon Azorbaycan Re-
spublikasinin Milli Maclisina vo Nazirlor Kabinetino qanunvericiliyin bu
va ya digor normalariin tokmillosdirilmasi ilo bagl bir sira tovsiyolorlo
cix1s etmisdir.

Xiisusilo vurgulanmalidir ki, Konstitusiya Mohkomasi torofindon verilon
bu tovsiyelorin boyiik oksariyyati artiq 6z hallini tapib.

Qeyd edildiyi kimi, Konstitusiya biitiin qanunvericilik sisteminin
osasinda durmagqla, digor normativ-hiiquqi aktlar da 6z baslangicin1 Osas
Qanundan gotiirtir. Bu baximdan Konstitusiya Mohkomaosi dovlotin Osas
Qanununun dyranilmasing vo bununla da, 6lkomizin on ali hiiquqi aktinda
oks olunan miiddoealarin, prinsip vo doyarlorin comiyyastdo toblig edilmosino
xtlisusi diqqgot yetirir. Bununla olagadar olaraq, gonclor arasinda hiiquqi
maariflondirmo iginin hoyata ke¢irilmasi, onlarin hiiquq madaniyyatinin
inkisaf etdirilmasi, hiiquqi biliklarinin artirilmasi, Konstitusiyanin asaslari
vo mahiyyatinin daha dorindon dyronilmasi Konstitusiya Mohkomasinin
xiisusi onom verdiyi masololordondir. Bu magsadls oanonovi olaraq hor il
Olkomizin miixtalif bolgolorinds ali tohsil miiaessisalorinin tolobalori vo orta
moktab sagirdlori arasinda hiiquq olimpiadalar toskil edilir.

Builki hiiquq olimpiadas1 bizim {i¢lin xiisusi mona dasty1r. Belo ki,
hiiquq olimpiadasi cari il oktyabrin 14-18-do Xankondi sohorinds yerloson
Qarabag Universitetinin tolobolori, habelo Xankondi vo Susa sohorlori,
Fiizuli, Lagin, Zongilan vo Xocali rayonlarinin orta tohsil miiossisalorinin
yuxari sinif sagirdlori arasinda “Zofor ¢almis dovlotin Osas Qanunu”
movzusunda kegirilmisdir. Isgaldan azad edilmis rayonlarda barpa edilmis
tohsil miossisolorindo Olkomizin 9sas Qanunu ilo bagh hiiquq
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olimpiadasinin kegirilmosi Konstitusiya Mohkomasinin biitiin kollektivi
ticlin unudulmaz vo slamotdar hadisadir.

Bu giin miistoqil Azorbaycan ddvloti ¢oxosrlik tarixinin on yiiksok
inkisaf morholosini yagayir. Tarixin on miihiim vo taleyliklii mosalasi iso
Azorbaycan Respublikasinin mohtorom Prezidenti, Miizoffor Ali Bas
Komandan Ilham Bliyevin rohbarliyi ilo 44 giinlilk Voton miiharibasindo
parlaq Qalobonin oldo edilmasi vo 6ton il sentyabrin 19-20-do kegirilmis
lokal xarakterli antiterror todbirlori noticosindo Azorbaycan Respub-
likasinin suverenliyinin va arazi biitovliiyiiniin tam barpa edilmasi oldu.

Molum oldugu kimi, Azarbaycan Respublikasi Prezidentinin 2024-cii il
19 sentyabr tarixli Soroncami ilo Azorbaycan Respublikasinda Dovlot Su-
verenliyl Giini tosis edildi. Soroncama oasason, 2023-cii il sentyabrin
20-do Azarbaycan Respublikasinin biitlin srazisinde ganunun aliliyinin
tomin olundugu vo Azorbaycan Respublikasinin dovlot suverenliyinin
barpa edildiyi nozars alinaraq hor il sentyabrin 20-sinin Azorbaycan
Respublikasinda Dovlot Suverenliyi Giinii kimi geyd edilmasi gorara alinr.
Konstitusiya doyorloring asaslanan Dovlot Bascisinin Soroncami sanli tarixi
giinii hiiquqi miistovido tosbit etdi.

44 giinliik Voton miiharibasindo vo lokal xarakterli antiterror todbirlori
noticasindo alds olunan Qalobs tariximizin on parlaq sohifasi, eyni za-
manda, indiki vo golocok nasillorin foxr edocoyi gohromanliq salnamosidir.
Silahli Qiivvalorin Miizaffar Ali Bas Komandani [lham Oliyevin yenilmoz
siyasi, horbi irado vo gotiyyati, sorkordolik moharati, Ordumuzun gohro-
manlig1, xalqin dovlot bascisi atrafinda bir magsad namina sofarbarliyi sanl
Qoloboni tomin edon on miihiim amillor idi. Azerbaycan Prezidenti ITham
Oliyevin qeyd etdiyi kimi: “Ikinci Qarabag miiharibasindoki Qaloba iso
bizim tarixi ugurumuzdur, tarixi Zoforimizdir. Bu Zofor Azorbaycan dur-
dugca galacaq, bizim galbimizdo, yaddasimizda, kitablarda, asorlords. Bu,
gohromanliq dastanidir. Bu, misli gériinmomis gohromanliqdir”.

Ikinci Qarabag miiharibosi vo antiterror tadbirlori Ordumuzun soxsi
heyatinin, asgar vo zabitlorimizin horbi pesokarliginin vo votonparvarliyinin
ndvboti tosdiqi oldu. Dovlat basgis1 [Tham Bliyev 2023-cii il oktyabrin
15-do Xankondi soharindo Azarbaycan Respublikasinin Dovlot Bayragini
ucaltdig1 zaman ¢ixisinda bu barado bildirib: “Els bir giiclii ordu yaratdiq
ki, bu glin Azarbaycan Silahl1 Qtivvalari istonilon vazifoni soroflo yerino
yetira bilor vo biz bunu doyiis meydaninda siibut etdik, hom {i¢ il bundan
ovval Voton miiharibasi dovrindo comi 44 gilin orzindo diismoni
kapitulyasiya aktina imza atmaga mocbur etdik, eyni zamanda, kecon ay
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comi 23 saat davam edon antiterror omoaliyyat1 bizim giliciimiizli gostordi
vo yeno do diismon ag bayraq galdiraraq toslim oldu. Biz haqli olaraq
Silahl1 Qiivvalorimizle foxr edirik™.

Qiirurverici haldir ki, sanli Qolobo sayosindo dovlotimizin Osas
Qanununun hiiquqi qilivvasi, burada tosbit edilmis hiiquq vo azadliglar
isgaldan azad olunmus biitiin torpaqlarimizda tam gokildo borpa edildi.

Bu giin Azorbaycan dovloti sabit vo giicli iqtisadiyyati vo genis
resurslar1 olan, regionda miihiim geosiyasi movqge tutan, homginin enerji
tohliikasizliyinin tomin edilmasinds vacib yeri olan dovlstlordondir. Artan
igtisadi giicii vo beynolxalq niifuzu sayasindo 6lkomizin bilavasito togob-
biisii va istiraki ilo qlobal layihalor ugurla icra edilir. Azorbaycan Prezidenti
[Ilham Bliyevin qeyd etdiyi kimi: “Bu giin miistaqil Azorbaycan dévloti
hom diinya miqyasinda 6z movqelorini kifayot qgodor méhkomlondirib, eyni
zamanda, bu gilin miistoqil Azorbaycan dovloti istonilon noticoni oldo et-
may9 qadirdir”.

Hazirda dovlstimiz vo xalqimiz yeni realliglar miihitinds qiirurla vo on
asast 1s9 inamla 6z inkisafinin ndvbati, tamamils yeni marholasina gadom
qgoyub. Regionun lider dovloti vo bolgadoki iqtisadi-siyasi proseslorin osas
istirak¢is1 olan ddvlotimizin sosial-iqtisadi potensiali Ikinci Qarabag
miiharibasindon sonra daha da artd1. Olkomizin bilavasita tosobbiisii va isti-
raki ilo ugurla hoyata kegirilon biitiin irimiqyasl layihalor imumilikds re-
gionun tohliikesizliyina va iqtisadi inkisafina 6z ovozsiz tohfosini verir.
Oldugca giiclii, qiidratli dovloto ¢evrilon 6lkomizin beynoalxalq alomdo nii-
fuzu daha da artib, Azorbaycanla iqtisadi, siyasi oalagolor yaratmaq vo bu
olagolori inkisaf etdirmok arzusunda olan 6lkolorin say1 da getdikco artir.

Molum oldugu kimi, isgaldan azad edilmis orazilords irimiqyaslt barpa
vo quruculuq islorinin hoyata kecirilmosi qarsida duran on miihiim vo pri-
oritet istiqgamotlordondir. “Azorbaycan Respublikasinin isgaldan azad
edilmis arazilorino Boylik Qayidisa dair I Dovlot Program1” ¢orgivosindo
hazirda Qarabagda vo Sorqi Zongozurda nohong yenidonqurma proqrami
hoyata kegirilir, genigsmiqyasl barpa-quruculuq islori stirotlo vo planl sok-
ildo davam etdirilir, miiasir, diinya standartlarina uygun infrastruktur for-
malagdirilir, dayanigli maskunlasma vo davamli igtisadi reinteqrasiya li¢iin
biitlin zoruri gorait yaradilir. Hamimiz bunun sahidiyik ki, isgal illorindo
tamamilo dagidilmis hor bir kond, qosobo va sohar indi tamamils yenidon
qurulur.

Ikinci Qarabag miiharibosindon 6ton 4 il orzindo Qarabagda vo Sarqi
Zangazurda oldugca genis quruculuq ve abadliq islori aparilib vo hazirda
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da bu islor tam siirati ilo davam etdirilir, nohong infrastruktur layihalori
hoyata kegirilir, qisa zamanda genis yol sobokosi qurulub, tunellor ¢okilib,
beynolxalq shomiyyatli dohlizlor salinib, hava limanlar1 insa olunub.
Susada, Laginda, Agdamda, Zongilanda, Cobrayilda vo biitovliikdo isgaldan
azad olunmus biitlin orazilords yiiksokkeyfiyyatli, miiasir texnologiyalarla
tochiz edilmis evlor, ictimai iaso obyektlori tikilib. Burada insanlarin rahat
hayat vo faaliyyati ticlin hortorafli sorait yaradilir, dogma yurdlarina qayi-
dan soydaslarimizin tohliikosiz yasamasi, onlarin moggullugunun tomin
edilmasi, rifah halinin yaxsilasdirilmasi, otraf miihitin miihafizosi vo bor-
past istiqgamatindo miihiim islor goriiliir.

Qarabagda vo Sorqi Zongozurda aparilan borpa-quruculuq islori Azor-
baycan Prezidenti [lham Oliyevin bilavasito nozarotindadir. Prezident {lham
Oliyevin isgaldan azad edilmis torpaqlara miitomadi soforlori borpa,
yenidonqurma prosesinin dovlot garsisinda duran on vacib istigamati ol-
magqla, hamg¢inin hor zaman digqet morkozinds saxlanildiginin bariz tos-
diqidir.

Dévlot bascist ilham Bliyevin rohbarliyi ilo vo Azorbaycan Respub-
likasiin Birinci vitse-prezidenti Mehriban xanim 9liyevanin yaxindan isti-
rakt ilo bdylikk miivoffoqiyyotlo icra olunan borpa-quruculuq islori
Azorbaycan Respublikasi orazisinin vahidliyi, toxunulmazligi vo boliinme-
zliyi ilo bagl konstitusiya prinsipinin tomin edilmosinin daha bir oyani
gostoricisidir.

Qarabagda vo Sorqi Zongozurda goriilon genismiqyashi quruculuq
iglorinin siiratlo aparilmasi belo gqonasto golmoya osas verir ki, qazanilan
tarixi Zofor noticosindo regionda meydana golon yeni realliglar nainki
6lkomiz, eyni zamanda, imumilikds bolgs ticlin genis perspektivlor yaradir.

Isgaldan azad edilmis torpaqlarimizda barpa vo yenidonqurma islorinin
aparilmasi ilo yanasi, bu orazilora yerli ohalinin qayitmasi Qarabagin vo
Sorqi Zongozurun golocok inkisafi ilo bagli qarsida duran on osas
hodaflordendir. Malum oldugu kimi, Azorbaycan Prezidenti ilham Oliyev
torofindon 2022-ci il noyabrin 16-da imzalanan Soroncamla “Azarbaycan
Respublikasinin isgaldan azad edilmis orazilorino Boyiik Qayidisa dair
I D6vlot Programi” tosdiq edilib.

Dovlot Programinda isgaldan azad edilmis orazilordo aparilmis borpa-
quruculuq islori vo moveud voziyyat, nail olunmasi hadaflonon moagsadlor
vo onlara uygun hadof gostoricilori, Dovlat Proqraminin prioritet is-
tiqgamatlori, ohalinin dogma torpaqlarina geri qayidist masalslori, gdzlonilon
noticolor, ehtimal edilon risklorin idaro olunmasi, miivafiq vozifolorin
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yerina yetirilmasi iiclin maliyyalogsma monbalori vo hoyata kegirilocok tad-
birlor oksini tapmigsdir.

Boyiik Qayidisa dair I Dovlat Programina uygun olaraq shalinin qisa
zamanda 6z dogma torpaglarina gqayitmalari istigamotinds dovloatimizin
biitiin miimkiin imkanlar1 safarbar edilib. Kegmis macburi kdgkiinlarin 6z
dogma yurdlarina tohliikesiz sokildo, koniillii vo loyagotli qayidisinin
toskili, onlarin davamli maskunlasmasi vo reinteqrasiyasinin tomin edilmasi
mogsadils oldugca genismiqyash iglor goriiliir. “Boyiik Qayidis” progqrami
corcivasinda artiq minlarlo kegmis mocburi kogkiin 6z dogma yurdlarina
qayidib.

Umummilli Lider Heydor ®liyevin asasini qoydugu vo ddvlotimizin
bascist ITham Oliyev torofindon bu giin ugurla davam etdirilon inkisaf
strategiyasinin baslica mogsodi miiasir ¢agiriglar fonunda dévlotimizin
davamli vo hortorafli inkisafini tomin etmakdir. Azorbaycan Prezidenti
[lham Bliyevin giiclii siyasi iradesi vo gotiyyatli mévqeyi sayasinda dlkonin
biitlin diinya miqyasinda niimuns sayila bilocok vo bir sira miitoraqqi
cohatlari il forglonan tamamils yeni inkisaf modeli formalasdirilib. Hoyata
kegirilon davamli islahatlar sayasinds Azarbaycanda 6ton miiddestds igtisadi
miistoqilliyin tomin olunmasi yolunda olduqca miihiim addimlar atilib.
Dévlatimizin basgist Ilham Oliyevin vurguladigi kimi: “Bu giin, s6ziin asl
monasinda, miistoqil xarici vo daxili siyasot apara bilon 6lkolorin say1
diinyada ¢ox mohduddur. Azorbaycan o 6lkolordondir ki, he¢ bir konar
qlivva bizim iradomizs tosir eds bilmoz. Ciinki giiclii iradomiz var, giicli
ordumuz var vo eyni zamanda, giicli imkanlarimiz var. Maliyyo
resurslarimiz, maddi voziyyotimiz imkan verir ki, biz ancaq 6z daxili
resurslarimiz hesabina yasayaq vo yasayiriq, daxili resurslar hesabina
Qarabag1 yenidon qururuq, Zongozuru yenidon qururuq”.

Azorbaycan Prezidenti [Tham Oliyev cari il sentyabr 30-da bdyiik el
sonotkari, asiq yaradicilifinin gorkomli niimayondasi Asiq Olosgorin
abidosinin agilisinda c¢ixisi zamani Qorbi Azorbaycandan olan soy-
daslarimizin 6z yurd-yuvalarina qayidis masalasine toxunub. Bildirilib ki,
Qarabagin vo Sorqi Zongozurun azad edilmosi, suverenliyimizin tam bor-
past Qarbi azarbaycanlilarda tarixi votonlorine geri qayidacaqlarina dair
nikbinlik hisslorini, {imidlorini artirtb. Ddvlotimizin bascisi ITham Sliyev
Qarabaga, Sorqi Zongozura qayidan soydaslarimiz kimi, Qarbi Azorbay-
candan olan hamvatonlorimizin da bu sevinci yasayacagina inandigini
vurgulayib: “Biz o giinii sobirsizlikls gozlayirik, inaniriq, mon do inaniram,
siz do inanirsiniz. Giin golocok biz Asiq Olosgorin ermonilor torafindon
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dagidilmis abidosini barpa edacayik vo Agkilso kondinds buna oxsar
morasim kegirocoyik™.

Dovlotimizin beynolxalq alomdoki mdvqelori bu giin olduqca
mohkomdir. Azorbaycan noainki regionda, eyni zamanda, global shomiyyatli
mithlim siyasi vo iqtisadi amokdasliq platformalarinin yaradilmasinin osas
tosobbiiskarlarindan biri qisminde ¢ix1s edir. Olkomizin foal istirak ilo
reallagdirilan enerji, infrastruktur, nogliyyat vo digor layiholor biitovliikdo
regionun inkisafinda miihiim rol oynayir.

Miiasir beynalxalq miinasibatlaor sistemindas etibarli torafdas kimi 6ziinti
tanidan Azarbaycan Conubi Qafqazin lider dovloti olmagqla yanasi, eyni za-
manda, regionun iqtisadi, siyasi vo homg¢inin humanitar morkozidir.
Beynolxalq soviyyali tadbirlorin kegirilmasinds kifayat qodor tocriibasi olan
o0lkomizds bu giinadok bir sira motsbor beynoslxalq tadbirlor, Zirve
gorlslori, sammitlor, media forumlari, beynslxalq shomiyyatli idman
yariglart vo digor miithiim beynolxalq tadbirlor kegirilib.

Bu il iso 6lkomiz diinyanin on bdyiik vo miihiim dovlstloraras: todbir-
lorindon olan Birlosmis Millatlor Toskilatinin Iqlim Doyismolori iizro
Corcivo Konvensiyasinin Toroflor Konfransinin 29-cu sessiyasina
(COP29), eyni zamanda, Kioto Protokolunun Toroflor Goriisliniin 19-cu
sessiyasina vo Paris Sazisinin Toroflor Goriisiiniin 6-c1 sessiyasina ev
sahibliyi edocok. COP29 global miqyasda on miihiim hadisolordon biri ol-
magqla, beynolxalq arenada bir ndmrali konfransdir vo bu konfrans ilk
dofadir ki, postsovet mokaninda kegirilir.

Molum oldugu kimi, iqlim doyismalori biitiin diinya iiclin kifayat qodor
hossas mdvzulardan biridir. Azarbaycan Prezidenti ilham Sliyev torafindon
imzalanan 2021-ci il 2 fevral tarixli Seroncamla “Azorbaycan 2030: sosial-
igtisadi inkisafa dair Milli Prioritetlor” tosdiq edilmisdir. Belo ki, novbati
onillikdo 6lkonin sosial-iqtisadi inkisafina dair reallagdirilmali olan bes
Milli Prioritetdon biri “tomiz otraf miihit vo yasil artim 6lkasi” ilo baglh
miiddoadir.

Eyni zamanda, dévlot baggis1 [Tham Oliyevin 2023-cii il 25 dekabr tarixli
Sorancami ilo Azarbaycan Respublikasinda 2024-cii 1l “Yasil dliinya namino
homraylik ili” elan edilib.

COP29 qlobal soviyyodo bas veron proseslor otrafinda fikir
miibadilasinin aparildigi, bir sira miirokkob masalalorin halli yollarinin
miizakiro edildiyi miihiim platforma hesab olunur. Bu moétobor todbirin
Azorbaycanda kecirilmosi 6lkomizo ndvbati etimad vo inamin gostaricisi,
eyni zamanda, beynolxalq miqyasda artan giic vo niifuzun oyani toza-
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hiiriidiir. Dévlot bascist ilham Oliyevin cari ilin aprelindo Berlindo “15-ci
Petersberq Iqlim Dialoqu”nun Yiiksok Soviyyoli Seqmentinda ¢ixisi
zamani vurguladigi kimi: “COP29-a ev sahibliyi edacak 6lko kimi yekdil
gorarla secilmok bizim {i¢iin haqgigoton boylik sorafdir. Biz bunu beynolxalq
ictimaiyyotin Azorbaycana vo gordiiylimiiz islora, o climlodon yasil enerji
sahosindoki faaliyyotimizo hormaotinin olamoti hesab edirik™.

Qeyd edilmolidir ki, Azorbaycan Respublikasi Konstitusiya
Mohkomasinin niimayondo heyati cari il sentyabrin 18-20-do Asiya
Konstitusiya Mohkomalorinin vo Ekvivalent Institutlar Assosiasiyasmin
6-c1 Kongresinds istirak edib. Kongresin yekununda gabul edilon Bangkok
Boyannamosino Azorbaycanda kecirilocok métobaor todbir olan Birlogmis
Millotlor Toskilatinin Iglim Doyismalori iizro Car¢ivo Konvensiyasinin
Toroflor Konfransinin 29-cu sessiyast (COP29) ilo bagli bond olave
edilmigdir. Belo ki, homin bando asason, Asiya 0lkalorinin konstitusiya
adalat miithakimasi organlar1 bu ciir beynoalxalq toplantilarin iglim dayisik-
liyi probleminin hallinds va dayaniqli inkisafin, o ciimlodon bu sahadao ic-
timai malumathiligin tosviqinde oynadigr miithiim rolu dork edir. Eyni
zamanda, Azarbaycanin ev sahibliyi edocoyi BMT-nin Iglim Dayismolori
tizro Cor¢ivo Konvensiyasinin Toroflor Konfransinin 29-cu sessiyasinin
(COP29) miivoffoqiyyatlo kegmosi tigiin on xos arzularini ifads edirlor.

Ominliklo bildirmak olar ki, COP29 iqlim doyismalari ilo bagli atilacaq
addimlara ¢ox miihiim téhfa veracak.

Olkomizin COP29-a ev sahibliyi etmosi, homginin &ziinii qlobal
soviyyado iglim doyisikliklori ilo miibarizo aparan dovlot olaraq tanida
bilmasinin gostoricisidir. Diinya birliyinin Azorbaycana gostordiyi inam vo
etimad dovlotimizin bascist Ilham Oliyevin soxsi niifuzu, hoyata kegirdiyi
ugurlu daxili vo xarici siyasotin bilavasito noticosidir.

Bu giin aparilan diisiintilmiis xarici siyasat naticasindo beynolxalq are-
nadaki niifuzu artaraq 6lkomiz diinyada sz sahibina ¢evrilib. Qlobal pros-
eslords respublikamizin mdévqgelori mohkomlonir. Azarbaycanin yiliksok
iqtisadi gostaricilari, diplomatik ugurlar1 vo qalib dovlst olmasi beynalxalq
miistovida 6lkomiza olan marag artirmisdir. Azarbaycan bdyiik vo mithiim
cografiyada meydana golon yeni realliglarin moarkozinds dayanan lider
6lkadir. Biitiin bunlar, siibhosiz ki, Azorbaycan Prezidenti Ilham Sliyevin
hayata ke¢irdiyi mogsadydnlii siyasat, ugurlu diplomatiyasi sayasindo aldo
edilib.

Hor bir azorbaycanli Prezident, Miizoffor Ali Bas Komandan Ilham
Oliyevin rohborliyi ilo 0zoli torpaqlarimizin isgaldan azad edilmosi, orazi
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biitdvliiyliniin, dovlot suverenliyinin vo 6lkonin biitiin orazisindo Azorbay-
can Respublikas1 Konstitusiyasinin hiiquqi qlivvosinin tam borpasinin
qiirurverici tontonasini yasayir.

Fiirsotdon istifado edorok, Azorbaycan xalqini Azorbaycan Respub-
likasinin Konstitusiya Mohkomaosi adindan Miizoffor Ali Bas Komandan
[lham Bliyevin rohberliyi ilo resadatli Azorbaycan Ordusunun bizo boxs
etdiyi 8 Noyabr — Zofor Giinii, 9 Noyabr — Dovlot Bayragir Giinii vo
12 Noyabr — Konstitusiya Giinii miinasibatilo tobrik edir, xalqumiza xosboxt
va firavan hoyat arzulayiriq.
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Poswan HCMAHUIOB

Cynps Koncrutyumonnoro Cyna
AepOaiimkanckoit PecmyOnuku, K.10.H.

®OPMHUPOBAHUE NEHTPAJIM30BAHHOM
MOJEJIA KOHCTUTYHUOHHOI'O KOHTPOJIA

OnbIT KOHCTUTYLHOHHOTO KOHTpPOJIs, BeipaboTanubii B CLIIA, He ObL1
B KOHEUYHOM HTOTe BOCIPHUHAT' MpH HOPMUPOBAHUU [[CHTPATU3OBAHHOI
MOJIEJIN KOHCTUTYLIMOHHOT'O KOHTPOJIS (3a4acTyl0 UMMEHYEMOH IBpUCTHYE-
CKOIi%), TEOpETHYECKOEe 0OOCHOBAHUE U MPAKTHYECKOE BOILIOMICHUE KOTO-
poii, ocymectBienHoe B Koucrtutrynmuum Asctpuu 1920 1., 00BIUHO
cBs3biBaeTcs ¢ uMeHeM I. Kenbsena. CreyeT OTMETUTh, OIHAKO, YTO KaK
JUTSI IEHTPATN30BaHHOM, Tak U MU Py3HONU MOJEIH BaXXHOU MTPOOIeMOi
SBJSUIOCH pa3pellieHre BOIIpoca O Ha/IeJIeHUH HeMTpaJIbHOTO opraHa (pyHK-
1uel yperyinupoBaHusi KOHQIUKTOB MEXIy pa3TUYHBIMU BIACTSIMH KaK Ha
rOPU30HTAJIBLHOM, TaK U BEPTUKAJIBLHOM YpPOBHE. B onpeneneHHoi crenenu
3TO OBLIO CBA3AHO C TE€M, YTO, TaK Ha3bIBaeMasl, IOPUCIUKLIUS [IPaB U CBO-
00m1» n3HavyanbHO He Obl1a npeameToM HU Koncturynuu CLIA, Hu kemnb-
3€HOBCKOI'O MPEJACTABICHHUS O KOHCTUTYIIUHU, KOTOPasi, 10 €r0 MHEHHIO,
SBJISUIACh aKTOM, PENNIAMEHTUPYIOIIUM KOMIETEHIINI0 KOHCTUTYIIMOHHBIX
OpraHoB u mporecc GopMHUPOBaHUS Mpasa.’ DTO MPHUBEIO K TOMY, 4TO
MEX/1y MOJEISIMU BCE K€ CYLLECTBYET HEKOTOPOE CXOACTBO, COCTOSIEE B
TOM YHUCJIE€ U B TOM, 4YTO, IO KpailHEeW Mepe, B CBOEM MEepBOHAYAIbHOM

! ITo yrBepxenmto Guiiero wiena Koncturynuonsoro cyna Asctpun npodeccopa
KOHCTUTYIMOHHOTO TipaBa B Benckom ynuBepcurere T. DnunHrepa, eMy He ynaioch
HalTH HUKAaKUX CCBUIOK Ha MpakTuky BepxoBHoro cyna CIIIA B aBCTpuiCKUX KOHCTH-
TyIMoHHBIX febarax Toro Bpemenn. Cm. Ohlinger T. The Genesis of the Austrian Model
of Constitutional Review of Legislation // Ratio Juris. 2003. Vol. 16. P. 209.

2 Frosini J. O., Pegoraro L. Constitutional Courts in Latin America: a testing ground
for new parameters of classification //Journal of Comparative Law. 2008. Vol. 3. P. 41.

3 Carrozza P. Kelsen and Contemporary Constitutionalism: The Continued Presence of
Kelsenian Themes // Kelsenian Legal Science and the Nature of Law. Cham, 2017. P. 78.
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BOILIOILICHUH OHU 00€ XapaKTepu3yIOTCs [IEHTPAIN30BaHHBIM XapaKTepoM
OpraHu3aliy KOHTpoJIs.*

HecMotps Ha yka3zaHHOE CXOJCTBO MEXIy MOJEISIMH, CIEIYeT OTMe-
TUTh, YTO KyJbTYPHO-IIPABOBBIC U MOJIUTUYECKHUE MPEANOCHIIKY, & TAKKE
WHCTUTYIMOHAIILHBIE PAMKH, B KOTOPBIX BBI3pEBalia IBPUCTHUECKAS MO-
nensb [ Kenb3ena, cyniecTBeHHO OTiMYanach OT TOM Cpe/ibl, B KOTOPOU CJI0-
xuachk qUQQy3Hast cuCTeMa KOHCTUTYIIMOHHOTO KOHTpOIsL.” B Hemerko-
A3BIYHBIX peruoHax LlenTpanbHol EBpOMbI CIIOpbl OTHOCUTENBHO YUPEkK-
JICHUS MHCTUTYTAa KOHCTUTYIIMOHHOTO KOHTPOJS HEMOCPEACTBEHHO
CBSI3aHbI C MPOIECCOM MOIUTHYECKON (PparMeHTalnu, XapaKTePHbIM IS
(bOpMUPYIOIIMXCS MOHAPXUYECKUX TOCYIapCTB, BOZHUKIIUX MOCIIE MO/~
nucanus Bectdanbckoro mupa 1648 r. u pocmycka CsieHHOM Pumckoit
umrepun repmanckoit Hanuu B 1806 .6 IIporeccsl mo hopMUPOBaHUIO
Peitnckoro coro3a B 1806 r., [epmanckoro coto3a B 1815 r., CeBeporepman-
CKOro coro3a B 1866 r., B cocTaB KOTOpPOTro HE BXoAWiIa ABCTpHS, B CBOIO
ouepenp NmpuBedIne kK odpasoBanuro ['epmanckoit ummnepun (1871) u
Asctpo-Benrpuu (1867), ObUTH MOMBITKAMH, OCYIIECTBICHHBIMHU B Pa3HOE
BpeMsi, JOOUTHCS TMOJIUTUYECKOTO €MHCTBA HEMEIKMX TOCYyIapcCTB,
HECMOTPsI Ha KYJIBTYPHYIO HEOJHOPOTHOCTh HAPOJOB, UX COCTABIISBIINX.’

B ABcTpuiickoi UMIIEpUU HATTMYUE PA3TUYHBIX TEPPUTOPUATILHBIX €1~
HUII, KQX/1as U3 KOTOPBIX XapaKTePU30BaliaCh COOCTBEHHBIM KYJIBTYPHBIM
HacjeaueM, ObUTIO MOCTOSSHHBIM MCTOYHMKOM KOHGIHMKTOB.® Bopnba 3a

4 JlaHHOI MO3MIMK MPHIEPKUBAETCS UTATbIHCKHI Hccnenoparens J1. [leropapo. Cw.
Pegoraro L. El desarrollo de la justicia constitucional, la traicion a Kelsen por parte de
la doctrina académica y la venganza de Schmitt / Centenario de los tribunales constitu-
cionales. Tomo 1. Mexico: Thomson Reuters, 2021. P. 339-339.

5> Cwm. Hanpumep: Pegoraro L. El desarrollo de la justicia constitucional, la traicion a
Kelsen por parte de la doctrina académica y la venganza de Schmitt // Centenario de los
Tribunales Constitucionales 1. Estudios historicos, teoricos y comparados México, 2021.
P. 330; Paulson S. Constitutional Review in the United States and Austria: Notes on the
Beginnings // Ratio Juris. 2003. Vol. 16. P. 230.

® Fectpux A. Ot Becrdanbckoro mupa 10 Benckoro xonrpecca (1648-1814 rr) //
Kparkas ncropus ['epmanun. Cankt-Iletepoypr, 2008. C. 182-259.

7 Cm. mogpobuee: Kpusorys 1. M., Kosanes 1. B. DxoHOMIUECKO€ M TIOMUTHIECKOE
pasBurtue I'epmannu B Hauane XIX B. // Ouepku ncropun I'epmannu ¢ qpeBHEHIINX Bpe-
men 70 1918 . M., 1959. C. 129-151.

8 Cm. mompo6ree: Bonk C. J[uHACTHYECKAS MMIIEPHS HIIM MHOTOHAIHOHAIBLHOE IO~
CYIapCTBO: Pa3MBIIIICHHUS 0 HacIeanu umrepun ['abcOyproB B HAIMOHATIBLHOM BOTIPOCE
/! ABCTpo-BeHTpHsI: OITBIT MHOTOHAITMOHAIBHOTO ToCymapcTBa. M., 1995
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FEreMOHMIO B TOCY/IapCTBE MEX]ly €r0 HapOAaMH BCKOPE MTPUBENH K TPY/I-
HOCTSIM B pacrlpeieieHUH MOJTHOMOUYUM MEXAY Pa3iudHbIMU YPOBHIMU
BJIACTH, BKJIIOUASl KOJUIM3UHU MEXKIYy HOpPMaMH, U3/1aBa€MbIMU TEM WU
MHBIM YpOBHEM BiacTH. Hannuue nomo6HbIX pa3HOITIacHil cepbe3HO MOoI-
PBIBAJIO KUZHECMTOCOOHOCTh MOJUTHUECKOTO EAMHCTBA (HOPMUPYIOIIMXCS
roCyJapcTB, MO3TOMY HEYAMUBUTEIBHO, YTO 3TOT BOMPOC CTaJ OJAHHUM U3
HauOoJsee aKTyalbHBIX JJIs BEAYLIUX YUECHBIX-IOPUCTOB.

OTUM O0OBACHSETCS JOBOJBHO PAHHUN HMHTEPEC HEMEIKOSI3bIYHOM
HAay4YHOH JOKTPHUHBI K MPOLECCY KOHCTUTYLMOHHOTO CTPOUTENIHCTBA B
CIIA, siBisiBIIEHCS CTpaHOM, B KOTOPOM BIIEPBbIE ObUTH TPUMEHEHBI HJICH
denepanm3ma. Yxe B nepoii Tpetn XIX Beka, B 1824 1., Pobept pon Moinb
OnmyOJUKOBaI MepBbIi cuctremarnyeckuit Tpya’ o Konctutynuu CIIA,
Onarozaps UeMy MMEHOBAJICS HEKOTOPhIMH aBTopamu Ae ToksuieM Iep-
manun.' OgHol u3 ocodennocrert Koncturyiuu CIILIA, xotopas 6osbiie
Bcero Bocxuana P. on Mo, Ob11a niess KOHCTUTYLIIMOHHOTO KOHTPOJISL.
[To cyTH, oH paccMaTpuBaj 3Ty KOHIEHIINIO KaK «OAMH U3 CaAMbIX CMEJbIX
U MHTEPECHBIX HKCIIEPUMEHTOB B COBPEMEHHOM IyOIMYHOM TpaBe». He-
CMOTpS Ha 3TO OH BBIPAXKaJl TaKKe COMHEHUSI HACKOJIBKO MPUHIIUI pa3/ie-
J€HUs BIJIACTEM MO3BOJISIET CYAbSIM ONPENENAThb, SBISETCS JU
3aKOHOJIATENIbCTBO HEKOHCTUTYIIMOHHBIM. !

Tem He MeHee, B Hay4YHOU JIMTEpPaType BbIPAXKEH ONPEIEICHHBIN CKEll-
TULM3M OTHOCHUTEIBLHO TOT0, HACKOJbKO uaeu P. pon Moist 0 KoHCTUTY-
IIMOHHOM KOHTPOJI€ OKa3aJli CKOJIbKO-HUOY/b CYIIECTBEHHOE BIUSHUE HA
pa3BUTHE KOHIIEMIIMN KOHCTUTYLIMOHHOTO KOHTPOJI B HEMEIKOS3bIYHBIX
rocyaapctBax Bropoit monoBunbl XIX B.'?

Opnako MHTEpeC K JaHHOU MmpobieMe He 0ciiald, B TOM YKCIIe HECMOTPS
Ha JIBE€ HEY/aBIINECS MOMBITKM MHCTUTYaJIU3UPOBATh KOHCTUTYIIMOHHBIN
KOHTPOJIb B CEPEIMHE MO3aMPOLLUIOr0 CTOIETHS.

Bo-niepBbIX, peub UJET O CTPEMIIEHUU CO3/1aTh UHCTUTYT KOHCTUTY-
IMOHHOTO KOHTpOJIs wieHaMu DpaHKkpypTCKOro HALIMOHAILHOTO COOpaHUs
npu pa3paboTke Tak v He BCTynuBiuel B cuity Konctutyuuu ['epmanckoit

% von Mohl R. Das Bundes-Staatsrecht der Vereinigten Staaten von Nord-Amerika.
Stuttgart, 1824.

19 Dietze G. Robert von Mohl, Germany’s de Tocqueville // Essays on the American
Constitution; a commemorative volume in honor of Alpheus T. Mason. Ed. by G. Dietze.
Englewood Cliffs, 1964.

' Tam xe. P. 212.

12 Heun W. Supremacy of the Constitution, Separation of Powers, and Judicial Review
in Nineteenth-Century German Constitutionalism // Ratio Juris. 2003. Vol. 16. P. 200.
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Umnepun (Konctutyuust Ilaynsckupxe)'® B 1848-1849 rr. Ipoekt
npexycMarpuBai conanue Mmmnepckoro cyna', HajgeneHHOTO MOJIHOMO-
YUSMU 110 OCYLIECTBICHUIO KOHCTUTYLIMOHHOTO KOHTPOJIA, 110 CYTH, Iep-
Boro'> Takoro ombita B EBporne. B wactHocTH, cormacHo § 126 mpoekra
Konctutynum k koMneTeHuu cyaa ObLIM OTHECEHBI pACCMOTPEHUE CIIO-
POB MEXy LIEHTPaJIbHOMN BJIACTHIO M OTAEJIBHBIMH I'OCYIapCTBAMH I10
BOIIPOCAM HapyILIEHUsI UMIIEPCKONM KOHCTUTYLIMM; PAa3HOINIACHS MEXIY
11aJaToi rocyaapcTB U MaJlaTol Hapoa, pa3HOITIaCHs MMaJIaT ¢ UMIEPCKUM
IIPaBUTEIBCTBOM, KacalOIMeECs TOJKOBAaHUS KOHCTUTYLMU; PA3HOINIACUS
MEX/1y MPaBUTEIBCTBOM OTJIEIBHOTO FOCYIapCTBa U HAPOJIHBIM IIPEICTa-
BUTEJIbCTBOM B TOJIKOBAHMU KOHCTUTYLIMM 3TOTO TOCYIapCTBa; HKajaoObl
rpa)<Jiad OTEJIbHOIO rOCyJapCcTBa HAa CBOE MPABUTEILCTBO HA YHUUTOXKE-
HUE€ WJIM HEKOHCTUTYLUMOHHOE W3MEHEHHE KOHCTUTYLMU 3TOrO Trocy-
JapCTBa; HKa00bl HEMELKHUX TpakJaH O HapyLUIeHUH UX IpPaB, TapaHTH-
POBAHHBIX UMIIEPCKOM KOHCTUTYLIUEH.

Crnenyer OTMETUTD, YTO B IOPUAMYECKON JINTEPATYpE BhICKA3bIBACTCS
MHEHHE, COINIACHO KOTOPOMY MpeAiokeHue o co3aanuu Mmepckoro cyna
Y HaJIeJIEHUH €0 JAHHON KOMIIETEHIIMEN BO3HUKIIO HE U3 MPOILJIOro ONbITa
HEMEIIKOI rocyapCTBEHHOCTH M MOJUTHYECKUX MTOTPEeOHOCTEH TOro Bpe-
meHH. Ckopee Bcero, CyIeCTBEHHOE BIUsHUE Ha paboTy wieHoB dpaHk-
(GypTCKOro HallMOHAJIBHOTO coOpaHus oka3ana pabora A. ne ToxBuis,
MOCBSLIEHHAs IeMOKpaTuu B AMepuke. Tpya ppaHIly3cKoro yueHoro Obia
NepeBeIeH Ha HEMELKUM SA3BIK Y Ke Yepe3 ToJl ero onyoiaukoBanus B 1835
I., 1 MHOTHe WieHbl CoOpanusi ObLITN 3HAKOMBI ¢ uaesiMu A. ne TokBuis,
4acTO LHUTHUPYS UX BO BpeMs nedatoB.'® B mpoiecce pa3paboTku mpoekra

13 Koncruryrms epmanckoii nvmepun 1849 . // KOHCTHTYIHE 1 3aKOHOJATEITBHEIE
akThl Oyprkyas3Hbix rocynapcts X VII-XIX BB. M., 1957. C. 519-545.

14 Steinberger H. Historic Influences of American Constitutionalism upon German
Constitutional Development: Federalism and Judicial Review Columbia Journal of
Transnational Law // 1998. Vol. 36. P. 201.

15Quint P. The Influence of the United States Supreme Court on Judicial Review in
Europe // The Max Planck Handbooks in European Public Law: Volume III: Constitu-
tional Adjudication: Institutions. Oxford, 2020. P.850; Vasek M. Constitutional Juris-
diction and Protection of Fundamental Rights in Europe // The Max Planck Handbooks
in European Public Law: Volume 1V: Constitutional Adjudication: Common Themes
and Challenges. Oxford, 2023. P. 334.

16 Steinberger H. Historic Influences of American Constitutionalism upon German
Constitutional Development: Federalism and Judicial Review // Columbia Journal of
Transnational Law. 1998. Vol. 36. P. 193; Hartmann B. How American Ideas Traveled:
Comparative Constitutional Law at Germany’s National Assembly in 1848-1849 // Tu-
lane European & Civil Law Forum. 2002. Vol. 17. P. 36-37.
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Koncturynuu Ilaynsckupxe amepukanckas KOHCTUTYIMS UTHPOBAIACH
ropas/o yarle, 4eM Jidas qpyras KOHCTUTYIHSL.!” ITO MPOSBUIIOCH U TIPH
OIpeAeIcHIN KoMITeTeHuu MiMmepckoro cyma.'®

He menee uHTEpecHBI 11 paCCMOTPEHUS IBOJIIOIMU KOHCTUTYIIUOH-
HOTO KOHTpoJig B EBpore u monoxenus, pazpadboranHoro Peiixcrarom
ABCTpHUIICKOIl UMIIEpUH, TPOEKTa Tak HaszbiBaeMou Kpomepkumxckoit
(Kpemsupckoit) Koncturynuu'®, Takke He BCTYNHBIICH B CHILY, TaK Kak
7 mapTta 1849 r. mapnament 6611 pacmyiieH.” [IpoekT Toxe mpemycMaTpu-
BaJs co3znanue BepxoBnoro Mmnepckoro cyna (Oberstes Reichsgericht),
HAJIEJIEHHOTO B YKCJIE TPOYETO MOJHOMOUYUSIMHU, KOTOPBIE XapaKTEPHbI JIJ1s
COBPEMEHHBIX KOHCTUTYIIMOHHBIX Cyno0B. Tak, cortacHo § 140 mpoexra,
eMy ObLITH MOJICY/IHBI JIeNa 10 Kajlo0aM rpaxaaH o0 3alIUTe HapyIIeHHbBIX
KOHCTUTYIIMOHHBIX IpaB JCHCTBUSAMHU TOCYJapCTBEHHBIX CIYKallUX U
CIIOPBI O Pa3AETICHUH MOJTHOMOYNN MEX/Ty IIEHTPAJIBHBIM U PETHOHAIBHBIM
YPOBHSIMH BJIACTH, a TAK)KE€ aHAJIOTMYHbBIE JIeJla MEX1Yy PErHOHAIBHBIMU
MPABUTENIbCTBAMH.

Taxum o6pazom, cepenuna XIX B. MoIyIa CTaTh MEPEITIOMHBIM MOMEHTOM
B KOHCTUTYIIMOHHOM pPa3BUTUU cTpaH EBpornbl. /|Ba KOHCTUTYIIMOHHBIX
JIOKYMEHTAa, pa3pa00TaHHbIE B HEMEIIKOS3bIYHBIX peruoHax LlenTpanbHoi
EBpomnbl, mpeaycMaTprBasi CpaBHUTEIHHO OOIIMPHBII KaTaJloT paB rpax-
JlaH, COZIEPrKaji MOJI0KEHHUs, HAalpaBJICHHbIE Ha 00ecrieueHe KOHCTHUTY-
[IMOHHOCTH BBICIIMUMH CYI€OHBIMH OpraHaMH, KOTOpbIE OONamaiul He
TOJIBKO FOPUCAUKIIMEN M0 pa3pelieHuIo CIIOPOB O MOJTHOMOYHUSAX MEXIY
BJIACTSIMU, JCMCTBYIOIIMMHU Ha TOPU30HTAILHOM U BEPTUKAIBHOM YPOBHSIX,
HO U «IOPUCAMKIIUEH TIPaB U CBOOO.

[Tpu sToM, paBaa, Ha 3acefanusix U OpaHKPypTCKOro HAIIMOHAIBHOTO
cobpanusi, 1 Kpem3upckoro napiaMeHTa n3HadajabHO aKLEHT JeJayics Ha
HEOOXOJMMOCTH 00€CTIeUNTh HHCTUTYIIHOHAEHBIN MEXaHU3M Pa3peIIeHHUs
BCEX CHOPOB MEK]Y LIEHTPAJIbHBIMU U MECTHBIMU BJIACTSIMU MUPHBIMU

17Quint P. The Influence of the United States Supreme Court on Judicial Review in Eu-
rope // The Max Planck Handbooks in European Public Law: Volume III: Constitutional
Adjudication: Institutions. Oxford, 2020. P. 849.

18 Steinberger H. Historic Influences of American Constitutionalism upon German Con-
stitutional Development: Federalism and Judicial Review Columbia Journal of Transna-
tional Law // 1998. Vol. 36. P. 201.

Y Entwurf der Constitutionsurkunde nach den Beschliissen des Verfassungsausschusses
1848/49 // Texte zur Osterreichischen Verfassungsentwicklung 1848—1955. Wien, 1997.
S. 20-29.

20 Cwm. moapoo6uee: IlIumos f. B. ABctpo-Benrepckas umnepust. M., 2003. C. 262-265.
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cpenctBamu. Tak, Bo @paHkdypTCKOM COOpaHUU OTMEYAIOCh BAXKHOCTh
TOTO, YTOOBI B (DeiepaTUBHOM TOCYAApCTBE JOHKEH Mpeodsianarh MprH-
ITUTI, COTIAaCHO KOTOPOMY HU OJTUH CTIOP HE JIOJDKEH MPUBOIUTH K BOWHE U
YTO BCE CIOPBI HE TOJDKHBI OCTABATHCS Hepa3peIIeHHBIMU. !

Crnenyer OTMETHTh, YTO B JallbHEWIIEM KakK Hay4dHas JOKTPUHA
JIOBOJILHO JIOJITO€ BpEMsl OTJaBaja MPEATNOYTCHHE IOPUCAUKIIUU TI0
BOIIPOCaM KOMIIETCHIIUW». B 4acTHOCTH, MyOIUIUCT U TMOTUTUYECCKUI
nestenb 6apon Moxed DTBEN B IIaBe, MOCBSIICHHbBIH HEOOXOXHMOCTH
co3nanusi BepXoBHOTO cyma MOTUTHUKO-(PUIOCOPCKOTO TPOU3BEICHUS
«BimsiHre rocnioAcTByOKX uaen XI1X Beka Ha roCy1apCcTBO», OTMEYAET,
YTO OTHOIIEHUS, YCTAHOBJICHHBIE KOHCTUTYIIUEH, HOJKHBI MOIICPKU-
BaThCS Cy[laMHU, KOTOPBIC MIPU3BaHbI PEIIATh BCE BOMPOCHI MEXIY TOCY-
JAPCTBOM M €T0 COCTaBHBIMH YAaCTSIMH, HE3aBUCUMO OT TOTO, OTHOCHUTCS
JIM TaHHBINA MIPEIMET, COTTACHO 3aKOHY, K KOMIIETCHIINU TOCYIapCTBa MUITH
ero coCcTaBHBIX yacTer.?? [1o ero MHEHHUIO, HEOOXOAMMA TIOCPETHIYCCKAsT
BJIACTh, C TIOMOIIBIO KOTOPOH Kakaasi U3 JEHCTBYIOIIMX B TOCYIapCTBE
BJIACTEH MOXKET OBITH y/IepKaHa B ONPEICIEHHBIX paMKaXx, a X COTPYIHU-
YEeCTBO MOXKET OCYIIECTBIISITECS B COOTBETCTBHH C KOHCTUTYIMEH. OTHAKO,
nonemusupys ¢ b. Koncranom, M. DTBém cunraert, 4To Takas MOCPEIHH-
YyecKasi BIIACTh HE MOXKET YCTaHABIMBATHCS B JIMIIE KOPOJIsS,, KOTOPHIN HE
MOKET OBITh HEUTPAIILHBIM B OTHOIIICHUH HHTEPECOB U TOJIOKEHUS TOCY-
JapCcTBa, HE HapyIas CBOMX 00s13aHHOCTEH.> TakuM 00pa3oM, OH YETKO U
HEJIBYCMBICIIEHHO BBICKA3bIBACTCS MPOTUB YUPEIKIACHUS MOTUTUICCKOTO
KOHCTUTYITHOHHOTO KOHTPOJISI, BEICKAa3bIBAsICh 32 OPTaHU3AIINIO CYJIcOHOTO
KOHTPOJIS, OCYIIECTBISIEMOT0 BEepXOBHBIM Cy/IOM.

B nanbHeiimem uccnenoBanue Borpoca 00 yUpekaAeHUN KOHCTUTYITHOH-
HOTO KOHTPOJIS PACCMATPUBAIOCH HEMEIKOSI3bIYHOM TOKTPUHON B paMKax
Cwe3noB Hemenkux opuctoB (Deutscher Juristentag).

Tak, cormacao nporpamme TpeTbero chesna, cocTosBIIerocs B Bene
25 aBrycra 1862 r.?*, Ha paccMOTpeHHE COOpaHus ObLIT BBIHECEHO CYK/IC-
HUE O TOM, YTO UCTHHHOE MPABOCYIHUE TapaHTUPYETCS TOJBKO TaM, TIe
CYIIbsl MOXET 0€3 BCAKHX OTPAHUYCHHIA UCCIIEIOBATH BOMIPOC O TOM COOT-

2l Osterkamp J. Verfassungshiiter ohne politischen Riickhalt. Das tsche-
choslowakische Verfassungsgericht nach 1920 im Vergleich mit Osterreich // Beitrige
zur Rechtsgeschichte Osterreichs. 2011. Ne 2. S. 277.

2 Eotvos J. A XIX. szdzad uralkodd eszméinek befolyasa az allamra. Budapest, 1902.
0. 58.

Z1bid. O. 59-60.

24Verhandlungen des Zweiten Deutschen Juristentages. Berlin, 1862.
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BETCTBYET JIM 3aKOH KOHCTUTYIIUU. B nebarax 1mo 3ToMy BOIpocy y4acTBo-
BaJIM TaKHE€ U3BECTHBIC yUeHBIC-IOpUCTHI Kak P. hon Mepunr, U. biaronunm,
P. doun I'neiict u P. pon Momb. XoTs MouTH BCe BBICTYIIABIIHE BBICKA3AIIUCh
B MOJIb3Yy HAJENIEHUS Cy[la COOTBETCTBYIOUIMMU MOJIHOMOYHSIMU, YUEHBIM
HE yAAJIOCh JOCTUTHYTH COITIACHS OTHOCHUTEIBHO 00heMa OCYyIIECTBISIEMOI
MPOBEPKH, OYJIET JIK ATO TOJIBKO (POPMANIbHBIN KOHTPOJIb, OXBATHIBAIOLIUI
JIUIIb TIPOLIEYPY MPUHSITHS 3aKOHOB HIIN K€ OH OYJIET PaCIpOCTPaHSITHCS
U Ha COJCPIKaHHE 3aKOHOB.>

B cnenytromem romy o0CykaeHne 3TON MPOOIEMbI MPOIOJDKUATIOCH HA
YeTBepTOM Che3/1e HEMELKHUX IOpUCTOB B MaliHIle MOJHATHEM BOIIPOCA O
TOM «JIOJKEH JIM Cy/bsl TAKXKE PEIIaTh BOMPOC O TOM, MPUHST JIU 3aKOH B
COOTBETCTBHUH C KOHCTUTYIHEH».*® OTBET nmpodeccopa KOHCTUTYIIMOHHOTO
npaBa Benckoro ynusepcurera M. ¢on LlltyGenpayxa Obl1 OTpuIaTesh-
HBIM: KaK CyBE€pEH HE BIIpaBE BMEIIMBATHCS B OTIPABICHUE MPABOCYIUS
M0 KOHKPETHBIM JIeJIaM, TaK U CY/Ibsl JOJDKEH COOJI0AaTh Bce TPeOOBaHUS
3aKOHa JOJDKHBIM 00pa3oM ormyOnukoBaHHOT0.2” Takum 00pa3oM, KOHTPOJIb
MOKET PacTpPOCTPAHATHCS TOJIBKO Ha MPOBEPKY COOJIOJCHUSI KOHCTUTY-
IIUOHHBIX TpeOoBaHMil 0 mybnukanuu 3akoHa. Muenue P. pon I'melicta
CXOKE€ C MPEIBIIYIIMM, OH BBICKA3aJICS B IMOJIb3Y OCYIIeCTBICHUs (op-
MaJIbHOTO KOHTPOJISl, OXBATHIBAIOIIETO MPOLEAYpY HPHUHATHS 3aKOHA.
OmHAaKo CyJIbl HE BIIPABE PeIlaTh BOMPOC O TOM, TPABMIIHHO JIK KOHCTHUTY-
[MOHHBIE OPraHbl UCTIOJIb30BAIN CBOM MOJTHOMOUHUS MPU MPUHSATUU 3aKO-
HOB.?® C apyro# cToponsl, BeHckuil 1opucT I JKak BbIcKa3aacs B MOJIb3Y
BCEOOBEMITIONIETO KOHCTUTYIIMOHHOTO KOHTPOJIS, BKIIIOYAIOIIEro u ¢op-
MaJbHYIO U MaTepuaIbHYI0 IPOBEPKU KOHCTUTYIITMOHHOCTH 3aKOHOB, T10-
CKOJIbKY B €ro noHuManuu KoHCTUTylHs paccMaTpuBajach Kak lex
superior, UMesi IPUOPUTET HaJ OOBIYHBIMH 3aKOHAMU, TPUHUMAECMBIMH
POCTBIM OOJIBITHHCTBOM. >

OpHako MpU TOJIOCOBAHWH, 3aBEPIIUBIIEM IJICHAPHYIO JHCKYCCHIO,
I'. XKak ocranca B MmeHbmIMHCTBE. ChE3/1 FOPUCTOB MOJABISIOMIUM OOJIb-
IIMHCTBOM MPHU3HAJ JIUIIH TPABO Ha ()OPMaJIbHBIA KOHTPOJb, YKa3aB UTO

2 Luther J. Idee e storie di giustizia costituzionale nell'ottocento. Torino, 1990. P. 141.

% Verhandlungen des Vierten Deutschen Juristentages. 1. Berlin, 1863. S. 199.

27 Gutachten des Prof. Dr. von Stubenrauch // Verhandlungen des Vierten Deutschen
Juristentages. 1. Berlin, 1863. S. 210.

28 Gutachten des Prof. Dr. Gneist / Verhandlungen des Vierten Deutschen Juristent-
ages. 1. Berlin, 1863. S. 230.

? Gutachten des Dr. Jaques / Verhandlungen des Vierten Deutschen Juristentages.
1. Berlin, 1863. S. 255.
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CyZlbsl JOJKEH ITPUMEHSATH 3aKOH TOJIBKO B TOM MEpE, B KAKOM OH MOIY4uII
0700peHne KOHCTUTYIIHOHHBIX OPraHOB.

Kpome toro, Cresn, nonnepxas npemioxenne K. hon Bexrepa, permii, uro
B CJIy4ae BO3HUKHOBEHHSI COMHEHHUH 110 ITOBOY NPEABLIYILETO YTBEPKICHM,
HE3aBUCHUMBIN KACCALIMOHHBIN CyJ IOJKEH OKOHYATENBHO PELLIMTH 3TOT BOIIPOC
TI0 TIPOCBOE CTOPOHBI MPOLIECCa WK TOCYAapCTBEHHOTo oprana.™ [Tosumust
K. ¢on Bexrepa Oblia BRIKpHCTAILIM30BaHA B €ro nojeMuke ¢ P. ¢pon ['neii-
CTOM O TOM, JJOJKHA JIM KOMITETEHIIUSA 110 IPOBEPKE KOHCTUTYLIMOHHOCTH 3a-
KOHOJIaTEJIbHBIX aKTOB OBITh BO3JIOKEHA HA BCEX CyJEH WJIM TOJbKO Ha
BepxoBHblii cy/1. [JaHHBIN CIIOP MOYKET paCCMaTpPUBATHCS KaK OJIHA U3 IEPBBIX
JMCKYCCHUI O IPEeUMYIIECTBaX U HEIOCTAaTKaX MpUMEHEHHs TU(Qy3HOTro U
LEHTPAJIN30BAHHOTO KOHTPOJIS 3d KOHCTUTYLIIMOHHOCTBIO 3aKOHOB.

Ha HopMaTrBHOM ypOBHE ITpOLIECC IO CO3AaHUI0 MHCTUTYTa KOHCTUTY-
LIMOHHOTO KOHTPOJIA, B ONPEACICHHOM CMBICIIE, ITOJIy4HJI CBOE ITPAaKTHYe-
CKO€ BOIUIOUICHME B TMOJIOKEHUSAX TAaK Ha3bIBAEMOM aBCTPHUMCKOU
Hexabpnckoit Konctutynuu 1867 r. OHa ckiiaipiBaiach U3 HECKOIBKUX
KOHCTUTYIIMOHHBIX 3aKOHOB, B TOM uncie KOHCTUTYIIMOHHOIO 3aKoHa 00
O0IIMX MpaBax rpakaaH, sl KOPOJEBCTB U 00JIaCTe|, MPeACTaBICHHbBIX B
peiixcpare,’! mpemxycMarpuBaBIiero oOMIMPHBINA KaTtajor npaB u KoncTu-
TYLHOHHOTO 3aKOHa 00 ycTaHOBICHHU MIMniepckoro cyia’?, HaJeauBIIero
ATOT OpraH MOJHOMOYUSIMU CBOMCTBEHHBIMU COBPEMEHHBIM OpraHaMm Cy-
NeOHOr0 KOHCTUTYLIMOHHOTO KOHTPOJISI, YTO MO3BOJIMIIO HEKOTOPBIM aBTO-
paM MMEHOBATh €r0 PYAUMEHTAPHBIM KOHCTUTYIIHOHHBIM CYIOM.>

Cyn ObuT yIpaBOMOYEH OCYLIECTBISATh TpU (yHKUKUU. Bo-nepBbIX, OH
paspemian pa3IudyHbIe CIIOPBl: MEXy CyAeOHBIM U MPAaBUTEIHCTBEHHOM
BJIACTSIMU 110 BOIPOCY O TOM, KOMY HOAJICKHUT pa3pellieHue aena (CTarbs
2(a)); MEX Ly IPEACTABUTEIIMHU KaKOi-T1M00 001acTH ¥ BHICIIMMHU MIPaBH-
TEIbCTBEHHBIMU BIACTAMM, CIHOPAIIMMHM O IIpaBe H3AaBaTb aIMU-
HUCTpaTUBHBIE pacnopsokeHust (cratbs 2(b)); MEXIy MECTHBIMH U
HE3aBUCUMBIMU BJIACTAMU Pa3IUYHbIX 00JIACTe! B Je1ax, MoIekKalluX ux
yrpasieHuto (ctarbs 2(c)). Bo-Bropoix, Mnepckuiil cya BEBIHOCHI peliie-
HUA 110 UCKaM OTHEJBHBIX KOPOJIEBCTB M 3€MEIlb, NPEACTABICHHBIX B
peiixcpare, K rocyapcTBy ¥ HA00OpOT; IO UCKaM OJHOTO U3 3THX KOPO-

30 Verhandlungen des Vierten Deutschen Juristentages. 2. Berlin, 1864. S. 68

31 Cm.: Cobpanne KOHCTUTYIIMOHHBIX akToB: Boim. 2. M., 1905. C. 18-20.

32 Tam xe. C. 27-28.

33 Grabenwarter C. The Austrian Constitutional Court // Constitutional Adjudication:
Institutions. Oxford, 2020. P. 24.
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JIEBCTB U 3€MEJIb APYT APYTYy; HAKOHEL, 10 UCKaM MYHHUIUIIAJIUTETOB, KOP-
MOpALMK WIN OTJIENBHBIX JHUIl K OJHOMY M3 YKa3aHHBIX KOPOJIEBCTB WJIU
3eMeJlb WU K TOCYaPCTBY, €CIIM ATH UCKH HE MOJICIKATH Pa30upaTeIbCTBY
B 00BIYHBIX cyfax (cTaths 3 (a)). B-tpethux, UMnepckuii cyn paccMarpu-
BaJI )KaJI00BI TPAXIaH MO TIOBOY HAPYIICHHUS, TAPAHTUPOBAHHBIX KOHCTH-
TylMe TyONWUYHBIX TIpaB, IIOCIE€ pacCMOTPEHHUs BOIpoca B
anMuHECTpaTHBHOM mopsizike (ct. 3(b)).**

Hecmotpst Ha Takyro permamMeHTanuio nojaHoMouni MiMmnepckoro cyna
crarbsi 7 KOHCTUTYIIMOHHOTO 3aKOHA O Cy[eOHO# BIAacTH> MPSMO U HENIBY-
CMBICJICHHO 3amnperajia BCeEM CydaM OCYIIECTBIIATH IPOBEPKY KOHCTHUTY-
LMOHHOCTU 3aKOHOB. B TOSCHUTENBHBIX MPUMEYAHUAX K JOKIALy
Koncturynumonnoro komurera Ilanatel AenyTaToB MpUBOIUIIACH CIEIYIO-
mjasi apryMEeHTalMs TaKoro PelieHus BOPOca: «CyJlaM He JOKHO ObITh
MPEJIOCTABICHO TMPaBO peliaTh BOMPOC O IOPHIUYCCKOM COICPKAHUU
3aKOHOB U, B YaCTHOCTH, O TOM, SIBJIIFOTCSI JIK OTHU 3aKOHBI 10 CBOEMY CO-
JIEPKAHUIO U MIPOUCXOKICHUIO KOHCTUTYLIMOHHBIMHU. Takoe mpaBo pac-
CMOTPEHUS U MPUHATUS PELUICHUM MOCTaBUIIO ObI CY/IbIO HaJ 3aKOHOM U
3aryTano Obl MPUMEHEHHUE 3aKOHA; OHO HAJIETIIIO OBI CY/IbIO BIACThIO, PH-
Ha/IJISKAIIEeH TOIBKO 3aKOHOMIATETILHBIM CyObhEKTaM, U TAKUM 00pa3oM cMe-
11aj10 ObI CYIeOHYIO BIAaCTh C 3aKOHOAATEIBHOM .3

IIpoTHB TAaKOTrO YETKOrO OrpaHUYECHHUS, TPEAYCMOTPEHHOIO HA KOHCTHU-
TYIIMOHHOM yYPOBHE, YTO-THO0 BO3PA3UTh MOCPEICTBOM CY/I€OHOTO TOIKO-
BaHMs ObUIO KpaiiHe 3aTpyaHUTENbHO. KpuTrika Moria ObITh BhIpaXKeHa
Hay4YHOU TOKTPHUHOM, OMHUM W3 HauboJiee IPKUX MPECTaBUTENCH, KOTO-
poix 061 I. Ennuaex. B 1885 1. B HeOonpiioit Monorpaguu «Konctury-
IUOHHBIM Ccyl it ABCTpUU» MM OBLUIO TPEMIOKEHO pa3pelieHue
BONPOCOB, CBA3aHHBIX C 3aIIUTON S3BIKOBBIX MEHBIIMHCTB U CIIOPOB
Mexay mnepuei 1 TeppUTOPUSIMH, BXOAUBIIMMHA B MHOTOHAIIMOHAIIBHY O
ABcTpo-BeHrepckyro MOHapXHIO MOCPEACTBOM yupexkaeHus KoncTury-
UOHHOTO cyAa ABCTPHUH, HAJICTICHHOTO MOJHOMOUYHSIMHA MMPEBEHTUBHOTO
KOHTPOJIS 38 KOHCTUTYIIHOHHOCTBIO 3aKOHOB. >’

3% Cobpanue KOHCTUTYIIMOHHBIX akToB: Beim. 2. M., 1905. C. 27-28.

35 Cm.: Cobpanre KOHCTHTYIIMOHHBIX akToB: Beim. 2. M., 1905. C. 29-30.

3¢ Die neue Gesetzgebung Osterreichs, erldutert aus den Reichsratsverhandlungen.
Wien, 1868. S. 425. )

37 Jellinek G. Ein Verfassungsgerichtshof fiir Osterreich. Vienna, 1885. Cm. Takxe:
Kposensumkosa B. B., MutiokoB M.A. O6 Mmmepckom Cyne B ABcTpo-BeHrpun kak
KOHCTUTYIIMOHHOM cyzie (10 CTpaHHIaM He nepeBeeHHol B Poccun kuuru I. Euinneka

«Koncrurynnonnsiii Cyq Asctpun", Bena, 1885. 70 ¢») // )KypHast KOHCTUTYIIHOHHOTO
npaBocynus. 2011. Ne 5. C. 19-24.
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[TpopaboraB oxono 10 ner nmpodeccopom B BeHckom yHHBepcuTeTe
I'. Exnvaek momy4yusia BO3MOXKHOCTh BOOUYHIO YOSTUTHCS B TOM HAaCKOJIBKO
CJIOKHA MOJIMTUYECKas pealibHOCTh ABCTpo-BeHrepckoii MoHapxuu. 311€ch
€ro 0COOCHHO MOPA3UIIM MHOTOUUCIICHHBIE U 3a4aCTYI0 KECTKUE MOJIUTH-
YeCcKHUe MPOTUBOpeUns, XapakTepHsle 1is Peiixcpara. [1o ero MmHEeHUI0, X
OCHOBHOM NMPUYNHOM OBLT HEPEIICHHBIN aBCTPUHUCKUI HAIIMOHAIBHBIN BO-
IIPOC, KOTOPBIN BBIpaKaJiCsl B TOM, YTO IMAPTUH, 3aCENABIINE B peiixcpare,
OBbLIH HE MOJUTHIECKMMH, & «HAIMOHAIBHBIMIY. > I. EjtnHek momuepku-
Ba€T, YTO OOJBIIMHCTBO aBCTPUMCKUX MOJUTUUYCCKUX MAPTUHN SBISIIUCH
BOIUIOIIEHUEM OIPEAEIEHHON HAIMOHAIBHOW MJCHTUYHOCTH, 32 HUMH
CTOSIJIM KOHKPETHBIE HAMOHAIBHBIE TPYNIIbI, HHTEPECHl KOTOPBIE YAaCTO
HPOTHBOPEUUITH APYT APyTy.*

ABcTpo-Benrpusi Ob1a MHOTOHAIIMOHAIBHBIM TOCYIAPCTBOM, COCTO-
SBIINM U3 HEMIIEB, BEHTPOB, UE€XOB, MOJISIKOB, PyCUHOB, PYMbIH, UTaJIbsIH-
IIeB, XOpBaTOB, CepOOB, CIIOBAaKOB U CIOBEHIIEB. B pesynbrare
ABcCTpo-BeHrepckoro cornameHus 1867 1. mmmnepus ['abcOypros nmpespa-
TUJIACh B JyalucTU4ecKyto ABcTpo-Benrepckyro Mmonapxuto. ComtanieHue
OBLJIO 3aKJIIOUEHO MEXKIY ABYMsI TOCYJapCTBaMH, KOTOpbIE, COOTBET-
CTBEHHO, OCTABAJIUCh «EIMHBIMI» KaK MOJUTUYECKUE 00pa30BaHUs, XOTS
B KQXIOM M3 HUX MPOKUBAIO MHOKECTBO PA3JIMYHbIX HALIMOHATBLHOCTEM.

ITo muenuto I. EnnuHeka, Takas cuTyalnuss NpUBOAWIA K TOMY, YTO
OTHOILICHUS MEXAY MapiaMEHTCKUM OOJIbIIMHCTBOM M MEHBIIMHCTBOM
CTAaHOBWJIMCH OCOOCHHO IPOTHBOPEYMBBIMU U HETIPOCTHIMU. BivisiHIE 3TOM
CJIOXKHOM CHTyalluy Ha 3aKOHOJIATEIbHBIN MPOIecC YacTo ObLIO BEChbMa
HeratuBHbIM. C IOPUINYECKON TOUKH 3PEHUS IS TEIbHOCTh 3aKOHOAATEb-
HOTO OpraHa, XapakTepr30Bajach MOBCEMECTHON HECTAOMIBHOCTRIO U TIap-
JIAMEHTCKOM «He3akoHHOCThIo» (Unrecht).*

Jns pasperenus 31oit mpobnemsl . EnnnHex mpeanoxu mpeodpaso-
BaTh Mnepckuii cy B KOHCTUTYIMOHHBIN, HAIEIUB €TI0 TOJIHOMOUNSMHU
IIPUHUMATh PELICHHS 110 BOIPOCAM O NOTEHUHAIbHBIX IPOTUBOPEUUIX
MEXJ1y KOHCTUTYIIMOHHBIM U OOBIYHBIM 3aKOHOJATEIILCTBOM, a TAKXKE O
MPOTUBOPEUUSAX MEKY UMIIEPCKUM 3aKOHOIATEILCTBOM M 3aKOHOAATENb-
cTBoM obnactei. Takum 06pa3oM, ykazaHHBIM aBTOp MpeciieioBal ABye/1-
HYIO I1eJb: oOecreyeHnue AOHKHOTO Pa3esieHHus TMOTHOMOUUN MEXIY
MMIIEPCKMMH U MECTHBIMHM BJIACTAMHM, KoTOpoe . Emnnaexk cunran Heorpe-

3% Jellinek G. Ein Verfassungsgerichtshof fiir Osterreich. Vienna, 1885. S. 6-8.
3 Ibid.
4 Ibid. S. 6.
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JICJICHHBIM, U YCOBEPILLICHCTBOBAHUE 3AILUTHI KOHCTUTYIIMU OT BOSMOXKHBIX
HapyILIEHUI cO CTOPOHBI APTUH, U B 0COOEHHOCTH, arpeCCUBHOTIO MapJa-
MEHTCKOTO OOJBIIMHCTBA. biiaronaps 3Tomy MOXKHO ObLTO OBI 00€CTIEeUnTh
JYYILYO 3aLUTy MEHBIIMHCTB, YTO, 0 yTBepKAeHUIOo I Ennnneka, Obu1o
0COOEHHO Ba)KHO U JJa’Ke U )KU3HEHHO Heooxoaumo Jutst Peiixcpara, xapak-
TEPU3YIOIIETr0oCs HCKIFOUUTENbHON HANPS)KEHHOCTBIO MEXy KOH(IIMK-
TYIOIIUMU HAIIMOHATBHBIMU TapTusiMu.*! B 3TOM cMmbiciie mpeodpazoBaHme
Nmmnepckoro cyna B KoncTuTymmonHslit 66110, 10 MHeHMIO . EnnuHexka,
€IMHCTBEHHBIM CII0COOOM MpeBpaTuTh ABCTpO-BeHrepcKyto MOHAPXUIO B
IIPOYHOE KOHCTUTYLIMOHHOE TOCYAApPCTBO.

Baxxupim HOBOBBeZieHHEeM [. EimnHeka siBisieTcs MBICIb O TOM, UTO Map-
JAMEHT MOXET HapyIIUTh KOHCTUTYLUIO, U, COOTBETCTBEHHO, HEOOXOIUM
CyZleOHBIN OpraH, TPU3BAHHBIN OCYIIECTBISITh KOHTPOJIb 33 ACUCTBUAMU
3aKOHOJATEJILHOTO OpraHa. /laHHbIN TE3UC Pa3UTEIBHO OTINYAIC OT IOC-
IIOJICTBYIOILETO B IOKTPUHE €BPONEHCKUX CTPAH BOCIIPUATHS POJIU MapJa-
MEHTAa U €T0 B3aMMOOTHOIIICHHUH C CyJaMH B CUCTEME Pa3/ICIICHNUs BIACTEH.
Mo I'. Ennuneka npeo06iiagano MHEHHE, COITIACHO KOTOPOMY HapiaMeHThI
ABJISIIOTCA TApPAaHTaMU KOHCTUTYLIMOHHOTO IIPABOIOPSAJKA M HE MOTYT
HOCTYIaTh HEBEPHO.

Takxe crnenyet ykazarb, yTo [. EnnmHexk nombiTanacs HalTH MPaBOBOE
peteHue mpoOIeMbl, UMEIOIIEH SIPKO BBIPAKEHHBIN MOJTUTUYECKUH Xapak-
Tep. M ormedanocs, 4ro KOHCTUTYLIMOHHBIN CyJl AOIKEH CUMTATHCS Ha-
CTOSILLIUM CYIOM, 4 HE IOJUTHYEeCKUM opra"oM. [Ipu stom I. Emmnex,
BUJMMO, OCO3HaBasi pUCKHU, CBSI3aHHBIE C CYJ€OHBIM KOHCTUTYLIHOHHBIM
KOHTPOJIEM, TOMBITAJICS OTBETUTh HAa MOCTABJICHHBIH UM Bompoc: «Quis
custodiet ipsos custodes?» («KTo ycTepexér camux cropoxei?»).** Korma
KaKOW-1100 OpraH HajesIeH MOJTHOMOYHUSIMHE MO TOJIKOBAHUIO U CYIeOHOMY
IPUMEHEHHUI0 KOHCTUTYIIMH, PUCK TOT0, YTO 3TOT CYyOBEKT OyJeT paccMar-
pUBATHCS KaK OCYILECTBISAIOIMMI ITOJTUTUYECKYIO BJIACTh, BECbMA BEJIUK.
Opnaxo, mo mHeHuto . Ennunexa, xopoiiee perieHne mpruoOpeTaeT CBOIO
[EHHOCTh TOJBKO Oyiarofaps 0pUINYeCcKOMY 0O0OCHOBAHUIO U, TOJBKO,
€CJIM MOJINTUK, HaXOAsSICh B COCTaBE Cyaa, OyleT OCTOPOXKEH, YTOObI HE

4 Ibid. S. 8.

42 Ehs T. Felix Frankfurter, Hans Kelsen, and the Practice of Judicial Review
//Zeitschrift fur auslandisches offentliches Recht ond Volkerrecht. 2013. Vol. 73. P. 458.

# Jellinek G. Ein Verfassungsgerichtshof fiir Osterreich. Vienna, 1885. S. 24.

4 Ibid.
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MOCTABUTH O/ YTPO3Y CBOIO PEMYTAIUIO IOPUCTA, COTIACUBIIUCH C MPO-
TUBOPCYHMBBIM WJIH PAOYIMCTUYECCKUM 000CHOBaHUEM. *

B 3axmrodenunn, maxke mpu3HaBash HEBO3MOXXHOCTH OOECIICUEHUS
aOCOJIIOTHOW rapaHTUM KOHCTUTyuuH, 1. EnnunHex TBepmo 3asBHII, UTO
BEPOATHOCTH MPUHATHS KOHCTUTYIIMOHHBIM CYJIOM CIIPaBE/IMBBIX peIlie-
HUIA TOPa3/o BhIIIE, YEM B MTPEACTABUTEIBHBIX OpraHax.*

OpHako JaHHBIC MPEAIOKECHHS YISHOTO HE OBLIU MPEeIMETOM Iapiia-
MEHTCKHX 00CYKJIEHUH U, COOTBETCTBEHHO, HE MOTJIU CTaTh YaCThIO KOH-
CTHTYLHOHHOTO npaBa ABctpo-Benrpuu. ITo yreepxaenuto U. Jlotepa
pabora I'. Ennuneka « KOHCTUTYIIMOHHBIN Cy/ Il ABCTPUN» HE OKa3aja
HEIMOCPEJCTBEHHOTO BIIMSHUSA Ha TOJUTHYECKYIO XU3Hb ABCTpUH U
I'epmannu B konIie XIX B.* CrenyeT OTMETHTD, YTO, B IIEJIOM, OHA ObLIa
BOCIIPHHSTA COBPEMCHHUKAMH HETaTUBHO", @ OJTUH U3 PEIIEH3EHTOB JaKe
pacleHWI KHUTY KaK NpeyIoKeHUsI TOJTUTHYECKU aKTUBHOTO MIPE/ICTABU-
TeJsl HAIIMOHAJTLHOTO MEHBIITMHCTBA, KOTOPBIE MOTIIA OBITH PEaT30BAHbI,
ecyii ObI OHO UMEJIO He0OXOUMOE OOJIBIIMHCTBO.

Baxxno u To, uto cmycts nBa roga, B 1887 r. I. Exunnnex omyOnukoBan
paboty «Gesetz und Verordnung» («3akoH 1 pacropspkeHre» ), B KOTOPOH,
IO CYIIECTBY, OTKA3aJICS OT B3IJISIJIOB, BEIPAXKEHHBIX B « KOHCTUTYITMOHHOM
cyzie uist ABCTpUM», CUUTAs], YTO OMTACHOCTh HEKOHCTUTYIUOHHBIX 3aKOHOB
CHU3UJIACh O MUHUMYMa M YTO YCIIOBUH JUIs CyeOHOTO KOHCTUTYIIMOH-
HOTO KOHTPOJIS Ha KOHTHHEHTE He cyniecTByeT.”’ bosee Toro nmepemena
MOJIXO/IOB aBTOpa ObLIa OTpakeHa U B ero padore «Verfassungsdnderung
und Verfassungswandlung»’! («KoHcTuTy1iuu, ux U3MEHEHHS U TIpeodpa-

4 Ibid. S. 26.

4 Luther J. La giurisdizione costituzionale sul contenzioso elettorale politico in Ger-
mania ¢ Austria // Quaderni costituzionali. 1990. Ne, 3. P. 533.

47 Cm., HampuMep, perensnto anonnmuoro asropa: N. G. Jellinek Georg. Verfas-
sungs - Gerichtshof in Oesterreich // Literarisches Centralblatt. 1885. S. 1149.

* Gumplowicz L. Georg Jellinek. Ein Verfassungsgerichtshof fiir Osterreich. Heinrich
Jaques. Die Wahlpriifung in den modernen Stéten und ein Wahlpriifungsgerichtshof fiir
Osterreich // Deutsche Litteraturzeitung 1885. S. 1521.

4 Tellinek G. Gesetz und Verordnung: Staatsrechtliche Untersuchungen auf rechts-
geschichtlicher und rechtsvergleichender Grundlage. Freiburg, 1887.

3 Ibid. S. 395.

31 Jellinek G. Verfassungsanderung und Verfassungswandlung. Eine staatsrechtlich-
politische Abhandlung. Berlin, 1906.

52 Ennmunek I Koncturyimu, ux u3Menenust u npeodpaszosanusi. Cankr-IletepOypr,
1907.
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30BaHU» ), B KOTOpO# . EJNTMHEK MOSCHHII, YTO U3 MPEKHETO CTOPOH-
HHUKA KOHCTUTYLIIMOHHOTO KOHTPOJISI OH MPEBPATUIICS B €r0 MPOTUBHUKA.
Jlyist 000CHOBaHMS TAaKOW MEPEMEHBI BO B3MIISAX OH COCIIAJICS HA aMepH-
KAHCKHUH OIBIT, OLIEHUBAs €ro B KpallHe OTPUIATEILHOM KIIFOU€: KOHCTH-
TyIMOHHBIN KOHTpoJb B CIIIA HaHec Bpea npaBOBOM ONPEIEIEHHOCTH U
MIPUBEJI K TOMY, YTO CY/bI 3aHSIM MECTO KOHCTUTYIITMOHHOTO 3aKOHOJATEIS,
MIPEBPATUBIIKCH B TPETHIO MMAJIATY 3aKOHOAATEIILHOM BIIACTH, KOTOPAsl, CUU-
Tas ce0st 00OLEKTUBHOM, IEHCTBYET MOJUTHIYECKA MOTHBUPOBAHHO TIOT J1aB-
JICHHEM OOIIIeCTBEHHOTO MHEHHMS. >

Tem He menee uneu 1. Ennunexka B ToM ymncie u 0 KOHCTUTYIITMOHHOM
CyJle OKa3aJi CYIIECTBEHHOE BIUsHUE Ha ()OPMUPOBAHUE MUPOBO33PEHHUS
K. Pennepa®, koropsiii Hapsay ¢ I. Kenb3eHOM IpU3HAIOTCS OCHOBHBIMHU
dburypamu B nporiecce mo coznanuto B 1919 r. KonctutynnonHoro cyna
ABcCTpHH.

K. Pennep 3anHTEpecoBalics NOJTUTHUKON B pAHHEM BO3pPAcCTe, BOCIIPUHSB
COILMai-1eMOKPaTUUYECKUE UJIEU aBCTPUICKOTO pabouero aABuxkeHus. B
BO3pacTe 25 jeT, HauaB paboTaTh OMOIMOTEKapeM B MapiaMeHTe, OH
MOJIYYHIT AOCTYI K ee poHaam.> K 3ToMy nepruoy OTHOCUTCS HECKOJIBKO
pabot K. Pernepa, kotopsie, B CHJTy €ro cTaTyca rocyIapCTBEHHOTO CITy-
JKarero ObUTM OMyOJIMKOBAHbI O] PA3TUIHBIMHA TiceBIoHuMaMHu (Pynombd
[npunrep, CHHONTHKYC U T. 11.). Takoi crioco0 nmomyssipu3aiim ero uaei
npojoJkaics BIUoTh A0 1907 1., korna oH ObLT U30paH B aBCTPUNCKUI
napJjaMeHt.>

OnHoit u3 mpoOeM, paCCMOTPEHHBIX B PAHHUX padOTax yKa3aHHOTO
aBTOpa, OBIIO YKpEIJICHHE MOTUTHYCCKON M aIMUHUCTPATUBHON OpPTraHH-
3auuu ABcTpo-BeHnrepckoil umnepuu. SBisisick CTOPOHHUKOM IIPEIOCTaB-
JeHus: OoJIbIIEH aBTOHOMHMH TEPPUTOpPHUANbHBIM efauHumam, B 1902 r.

53 Jellinek G. Verfassungsdnderung und Verfassungswandlung. Eine staatsrechtlich-
politische Abhandlung. Berlin, 1906. S. 16; Ennunex I'. Konctutynuu, nx nu3aMeHeHUs U
npeoOpazoBanusi. Cankr-IlerepOypr, 1907. C. 23-24.

4 K. Pernep cam oTmeuvaer, uto y4yenue I. EnnnHeka, mpaBaa, IPUMEHUTENBHO K CH-
CTEM€E B3aMMHBIX OTHOIIICHUH MCIKAY MHAUBUJAOM U IroCya1apCTBOM OKa3aJIO BJIIMSAHUC HAa
dopmuposanue ero B3sinoB. Cm. Schmitz G. The Constitutional Court of the Republic
of Austria 1918-1920 // Ratio Juris. 2003. Vol. 16. P. 242.

53 Kann R. The Multinational Empire. Nationalism and National Reform in the Hab-
sburg Monarchy 1848-1918. Volume 2. Empire reform. New York, 1964. P. 157

3¢ Cm. moapo6uee: Kann R. Karl Renner (December 14, 1870-December 31, 1950) //
The Journal of Modern History. (1951). Vol. 23. P. 243-249,

57 Springer R. Der Kampf der 6sterreichischen Nationen um den Staat: Das nationale
Problem als Verfassungs-und Verwaltungsfrage. Leipzig, 1902.
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K. Pennep onyonukoBan kaury «Der kampf der oesterreichischen nationen
um den staat»®’ («HanunonansHas mpodieMa. bopr0a HallMOHATBHOCTEH B
Asctpun»®®) nox ncesgonumom Pynonesd npunrep. B Heit, Hapsiay ¢
IPEUIOKEHUEM [IEPECMOTPETh OPraHU3aLUI0 TEPPUTOPUATBHOM BIACTH B
crpane, K. Pennep noanepsxan resuc I. Ennuuexa o cozganun Koncrury-
LIMOHHOTO CYJ1a, KOTOPBIN JOJKEH ObLI pa3pelarb KOH(IUKTH KOMIIETEH-
LUA MEXIy TEPPUTOPHAIbHBIMU OpraHaMH, MPEeACTaBISIOIIMMUI
pas3nyHbIe YPOBHHU.>

Kak npencrasnsercs, Onaropaps I. Ennmunexy K. Pennep Bocnpunsin,
JIBa KJIFOUEBBIX MOMEHTA: BO-TIEPBBIX, UACIO O TOM, YTO 3((HEKTUBHOE pa3-
penieHre KOHGIUKTAa MOKET MPOU30UTH TOJIBKO MOCPEACTBOM CyAeOHOM
IPOLEAYpHI; BO-BTOPBIX, YOE€KIEHHOCTh B TOM, YTO TE€PPUTOpPUAIIbHAS
opraHu3anus ABCTPUHM HYXKAAeTCSA B yupexaeHUn KoHCTUTYyIMOHHOTO
CyZla, MPU3BAaHHOIO Pa3pelllaTh BO3MOXHBIE CIOPHI MEXAY LIEHTPOM U
MECTaAMH.

B nagane 1918 r. K. Pennepom Obuta onmybaukoBaHa paboTa moj| Ha3Ba-
HueMm «Das Selbstbestimmungsrecht der Nationen in besonderer Anwen-
dung auf osterreich»® («IlpaBo Haiuii Ha caMoompeaeIeHre B 0COO0M
IPUMEHEHUH K ABCTpUMY), I11e Te3Uuc 0 KOHCTUTYLIMOHHOM cyzie ObL1 pas-
BUT.

HNm Obina mpemnoxena ¢deneparuBHas ¢Gopma TEppUTOPUATBLHOTO
YCTPOMCTBA rocyJapcTBa Kak CpPEeACTBO ypPEryaupOBaHUs KOHQIMKTOB
MEX/Ty MHOTOUMCIIEHHBIMU 3THUYECKUMHU rpynnamu [ abcOyprekoit nmme-
puu. Ilo muenuto K. Pennepa, ogHUM U3 MHCTUTYLIMOHAIBHBIX OPraHOB
3TOi (hepepannu 1omKeH ObLI cTaTh KOHCTUTYHIMOHHBIN Cy/l, TPU3BaHHBIN
obecrieunBaTh COOIOCHUE IPUHITUIIA pa3/IeICHHs BIacTe MeX Iy dee-
paJIbHBIM [1APJIAMEHTOM U MIPEICTaBUTEIbHBIMA OPIraHAMU COOTBETCTBYIO-
IIMX Haluui U Tepputopuid. B yacTHOCTH, UM mpeIaraJoch HaAeINuTh
KoHCTUTYIIMOHHBIN CyJl CIeAYIOIIEH FOPUCAUKIUEN: IPOBEPKA KOHCTUTY-
IIUOHHOCTH 3aKOHOB, IPUHATHIX MECTHBIM 3aKOHO/IATEJIbHBIM OPTaHOM IO

8 IlImpunrep P. (Pennep K.) Harmonansuas nmpobiaema. bopsba HalmoHaIEHOCTEH
B ABcTpuu. M. 2010.

%% Springer R. Der Kampf der 6sterreichischen Nationen um den Staat: Das nationale
Problem als Verfassungs-und Verwaltungsfrage. Leipzig, 1902. S. 241; IlInpunrep P.
(Pennep K.) Hanimonansuas npobiema. bopr6a Hanonansaocteit B ABctpun. M. 2010.
C. 280.

0 Renner K. Das Selbstbestimmungsrecht der Nationen in besonderer Anwen—dung
auf Oesterreich. 1. Teil: Nation und Staat, Leipzig, 1918.
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3ampocy ¢eaepanbHOTo napiaaMeHTa i (eaepaibHOro MpaBUTEIbCTBA,
IPU OTCYTCTBUM aHAJIOTMYHON BO3MOXXHOCTH Y 3€MEJIbHOTO MapjaMeHTa;
paccMOTpeHue Kanod TpakJIaH O HAPYIICHUU UX MOJUTUYECKUX TPAB;
nepenaya Gynkiuii ['ocygapctBennoro cyna (Staatsgerichtshof), ynpaso-
MOYEHHOTO paccMaTpuBaTh jAesa 00 umMnuuMeHTe KOHCTUTYIIMOHHOMY
cyny.®! Otum K. PeHHep (akTHUeCKH OTCTauBaeT UJICIO «HEIPEPBIBHOCTH
HBOJIIOLIMMY, TaK KaK MOJHOMOYHUS npeanaraeMoro KoHCTUTYLHOHHOTO
Cy/la CKJIaJIbIBAIOTCS 3a CYET mepefauu emMy (yHKIHH CyIIeCTBYIOIIUX
Nmnepckoro (Reichsgerichts) u T'ocynapcTBeHHOTO CyI0B, 4TO U OBLIO
oTpaxkeHo 4yacTu 2 § 69 npoekra BpemeHHON KoHcTuTy1mu, pazpaboTas-
HOM uM B OKkTs10pe 1918 1.6

30 oktsa6ps 1918 1., BeicTynmas nepen Bpemennsim HanmonanbHbIM
coopanuem Aectprn®, K. PenHepoM Obliia mOATBEPkKICHA HEOOXOIMMOCTh
coznanusi KOHCTUTYIIMOHHOTO Cy/la ¢ JaHHBIMH MOJHOMOUUAMU.® st
NPAKTUYECKON peau3aluil JaHHOTO MPEUIOKEHHS OH, SIBIISACH YK€ KaH-
nepom IlepBoii ABcTpuiickoit PecmyOmuku, mopyuun mnpodeccopy
Benckoro ynusepcurera I. Kenb3eny pa3paborars COOTBETCTBYIOIIUN
MPOEKT, y KOTOPOTO JI0 ATOT0 HEe OBUTO MyOIMKAIMi Ha JaHHYIO TEMATHKY.

B utore B nexabpe 1918 r. mocneauum ObLT MOATOTOBIIEH MEMOPAHIYM
«Entwurf eines Gesetzes ueber die Errichtung eines Verfassungsgericht-
shofes» («3aKOHOIIPOEKT O CO3MaHUK KOHCTUTYI[HOHHOTO Cyma»)®, B Ko-
TOpPOM, BBIJAIONIMKCS TEOpeTUK mnpaBa, kak u K. Pennep, a panee

o1 Tbid. S. 291-292.

62 Schmitz G. The Constitutional Court of the Republic of Austria 1918-1920 // Ratio
Juris. 2003. Vol. 16. P. 243.

6321 okrs16pst 1918 1. cobpanue nemyraroB Peiixcpara, mpeacTaBisBIINX HEMELKO-
SI3bIYHBIE PAMOHBI aBCTPUIMCKOM 1T0JIOBUHBI ABCTpO-BeHrpuu, B yCI0BHIX HAYaBIIETOCS
pacnaza ['abcOyprekoit MoHapxuu, 00bsiBrIIN ceOst BpemennsiM HarnmonansHeiM coOpa-
auem. Cm. XKupsaxos U. I'. [logroroska u nposezeHne BEIOOPOB B YUpeIUTENbHOE Ha-
nuoHanbHoe codpanue «Hemenkoit ABctpun» //JIokyc: monu, o01iecTBo, KyJIbTypbl,
cmbicabl. 2011. Ne 4. C. 54.

64 Stenographisches Protokoll. 2. Sitzung der provisorischen Nationalversammlung
fir = Deutschosterreich.  Mittwoch, den 30  Oktober 1918.  URL:
https://www.parlament.gv.at/dokument/PN/PNSITZ/2/imfhame 617285.pdf.

5 Schmitz G. The Constitutional Court of the Republic of Austria 1918-1920 // Ratio
Juris. 2003. Vol. 16. P. 244.

% Sagties N. P. Tras las Huellas de Hans Kelsen: A Cien Afios de la Primera Corte
Constitucional y Ochenta de la Primera Sala Constitucional // Parlamento y Constitucion.
2020. Vol. 21. P. 184.
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I Ennunex, npusBan obecneunts 3amuTy KoHCTUTYynuu nocpeacTsom
yupexaenus Kouctutyunonnoro cyna. OHako MEXIy apryMeHTanuein
yUCHHUKA U yuuTens®’ ecTh CylIecTBEHHAs pa3HuIa. Tak, eciii 000CHOBA-
Hue HeobxoaumocTu Konctutyunonnoro cyna y I. Ennuneka HocHT, 1o
CYLLECTBY, aHTUIIAPJIAMEHTCKUI XapaKTep U UCXOIUT U3 TEOPUHU, IPU3HA-
BaBIIICH MMPUHAIJICKHOCTh CYBEPCHHOM BJIACTH TOJIBKO rOCYIapcTBY®, TO
y I. Kenb3eHa oTCyTCTBYET aHTUIIAPIAMEHTCKAsI HAIIPaBIEHHOCTh apry-
MEHTAlMU. JTO pa3andnue 00bsICHAETCA HECKOJIIbKUMU (paKToOpaMu, OT Me-
HSIOLLEr0Csl HCTOPUYECKOTO U MOJIMTUYECKOTO KOHTEKCTA JI0 ONPENETICHUS
I'. Kenb3eHoMm mapiaMeHTa B €ro XaOUTaIuIMOHHON paboTe, omyOIuKo-
BaHHOU B 1911 r. B KauecTBe «opraHa Hapoja», a HE «OpraHa rocy-
napctBay.®

BaxxHo ykasarp, 4T0 cMCTeMa KOHCTUTYLIMOHHOTO KOHTPOJISI, pazpabo-
tanHas [. Kenb3eHOM, OTHIOND HE SBISETCS MCKIIOYUTENIBHO MPOTYKTOM
aOCTpPaKTHBIX HAYYHBIX pa3MblluieHuid. Bo MHOTOM 3Ta cucrema Oblia
MOMBITKOM OTBETUTh HA KOHKPETHBIE UCTOPUUECKUE U TTOJUTUUYECKUE BbI-
30BBI, C KOTOPBIMHU CTOJIKHYJIOCH coBpemMeHHoe [. Kenb3eHny aBcTpuiickoe
00I1I1eCTBO, Cpear KOTOPHIX OJJHUM U3 HauOoJiee TUCKYCCUOHHBIX ObLIT BO-
npoc o popMe TeppUTOPUATHLHOTO YCTPOKCTBa HOBOM ABcTpuu. Kakoii Ba-
PHUAHT Jydlle: yHUTapHas (1, COOTBETCTBEHHO, 00Jiee IEHTPaIN30BaAHHOE
rocyaapcTBo) win ¢eaepaTuBHas pecrnyonuka? W xe BHIOOD ciexyer
OCYIIECTBUTh MEK Iy (heneparueii nian koHdenepammeii?”

Bompoc BoBce He cyry00 TEOpETHUECKUU AJs CTPAHbBI, TOJIBKO YTO
nepexusiieit [lepByto mupoByto BoiiHy. Pacniag ummnepuu cpasy e npuBes
K OTKPBITOMY HPOTUBOCTOSHUIO MEXKIY Pa3JIMYHBIMU IOJTUTHYECKUM
cunamu Bo Bpemennom HamumonanbHoMm coOpanuu. [lpeamerom cropa

7 Haxomsich Ha ctakupoBke B [eiinensOeprckom yansepeutere B 1908 1. B pamkax
MOJIrOTOBKH XaOmutarmonHoi padotsr, [ Kenb3en noceman nexnuu [ Exnmuaeka. Cu.
nosipoOHee 0 B3aUMOOTHOIIeHUsIX AByX yueHbIX: Olechowski T. Biographical Researches
on Hans Kelsen in the Years 1881-1920 // Pravnéhistorické Studie. 2015. Vol. 43. P.
284; Ladavac N. Hans Kelsen (1881-1973). Biographical Note and Bibliography // Eu-
ropean Journal of International Law. 1998. Vol. 9. P. 392.

88 Cwm. mompobuee: Uepros C. H. Teopr Emnmex o cBo#icTBax rocyapcTBEHHOM Bia-
CTH U COBpEMEHHbIE B3IsAabI Ha cyBepenuteT // Bectauk PY/IH. Cepust: FOpuandeckue
Hayku. 2004. Ne2. C. 5-14.

% Lagi S. Il pensiero politico di Hans Kelsen (1911-1920). Le origini di Essenza e
valore della democrazia. Genova, 2008. P. 78.

0 Cm. mozmpo6Gree: Kposenbinukosa B. B., Hanmosa O. A. [To1uTHKO-TIPaBOBbIE JHC-
KyCCHHU O CO3MaHUN ABCTpHH Kak (enepaTUBHOTO rocynapctsa // Bectauk Tomckoro
rocyaapcTBeHHoro yHusepcutera. [Ipaso. 2020. Ne. 37. C. 75-84.
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cTaJ OyaylI1il MHCTUTYLIMOHAJIBHBIN AU3aiiH cTpaHbl. Eciau conuan-aemo-
KpaTbl BBICTYNAJIH 32 YHUTAPHOE YCTPONUCTBO, TO MPEACTABUTEIN XPUCTH-
aHCKO-COIIMAIBHOW  MapTuu, OTCTauBaM (enepaTuBHYIO (GopMmy.
VYuntsiBas, uro Conuai-aeMoKpaTudeckas napTus He oonagana OoJbIInH-
crBoM’! Bo Bpemennom HanmoHansHOM cOOpaHHU CTANO SCHO, YTO YHH-
TapHbId, TO €cTh 0oJjiee IEHTPAJIN30BAHHBIA BapHAHT OpPraHU3ALMU
TEPPUTOPHUHU CTPaHbI HeoCylecTBUM. [loaToMy monutudeckas npoodiema,
BO3HUKIIAs nepea BpemennsiM HanroHanbHBIM COOpaHUEM M y4acTBO-
BaBIIMMH B HEM MOJUTHYECKUMU MAPTUAMH, 3aKJII0YAIACh B TOM, YTOOBI
OIPEJIEIUTh, CKOJIBKO CBOOO/IbI IPEIOCTABUTh 36MEJIbHBIM BIIACTSIM.

KoHCTUTYIIMOHHBIN cya, OQUIIHANTBHO yUpeKACHHBIH 25 ssuBaps 1919 1
Y Ha/IEJICHHBIH B YKCIIE TPOYETro NOJTHOMOYHEM I10 PA3PEIIEHUI0 KOH(IUK-
TOB MEXAY IEHTPAIbHBIMU OPTaHaMH M 3€MJISIMU, ObUT TeéM UHCTUTYILIHO-
HaJIbHBIM MEXaHHU3MOM, COZIEpP’KaHUE KOTOPOTr0 MOIVIO COMU3UTh NO3ULIUU
nonutnyeckux cui. Ilo cyTtu ke, peus nuia o0 onpeaeneHun Tuma Qene-
paTUBHOIO rocynapcTsa B HOBOM KOHCTUTYyIMM CTpaHbl M POJIM AAHHOTO
cyzna B obecrieueHnn OajlaHCa MHTEPECOB MEX]y LIEHTPAIbHOU U MECT-
HBIMU BJIACTSIMHU.

OnHako commacHO MepBOHAYAIBHOM PEAaKIMU 3aKkoHa 00 yUpeKICHUN
repMaHo-aBCTPUHCKOro KoHCTUTYIIMOHHOTO cyaa’? eMy ObUIH IepelaHbl
JIMIIB TTOJTHOMOYHS ObIBIIIET0 MIMIiepckoro cyia v TOJIBKO B XOJI€ TIOCIIETYTO-
KX pedopM ero KOMIETEHLUS TOCTENEHHO PacIIupsIach, YTO CBUIETEb-
CTBYET O CJIOKHOCTSIX B JIOCTHKEHUH KOMITPOMHUCCA MEXK/y CTOPOHAMH.

I". Kenib3eH oco3HaBall, YTO B KOHEYHOM CUETE CTOPOHHUKOB (heiepaTHB-
HOTO pEIIeHHUs BOMPOca OOJIBIIUHCTBO, HO CYUUTAJ BAXKHBIM YTOUHUTb, YTO
JIOJDKHO MOJpa3yMeBaTbes 1o (eaepaTUBHBIM rOCydapCTBOM M, B YacT-
HOCTH, KaKasi CyIIECTBYET CBSA3b MEXIY KOHCTUTYIIHOHHBIM KOHTPOJIEM U
dbeneparuBHO# crucTemMoil. CBOM MBICIH MO JaHHBIM BOMpPOcaM ObLTH UM
BeIpaxkeHbl B cratse «Die Stellung der Lénder in der kiinftigen Verfassung
Deutschosterreichs» («Ilomoxkenue 3emens B Oyayiieit Koncruryiuu I'ep-

'Y coruan-aeMokpatoB 06110 37 TpecTaBuTENEH, TOTa KaK Y XPUCTHAHCKHX CO-
[IAAJTUCTOB — 65, a y HeMenKkux HarumoHanuctoB — 106. Tem He MeHee, MOMUTHYECKAS
3HaunMoCTh ColMal-IeMOKpAaTHYECKON MapTuu Obljia BECOMee BBHJLY TOTO, YTO OHU
ob6mamany 6ompIMHCTBOM B Bernckom ropoackom coBete. Cm. Barker E. Austria 1918—
1972. London, 1973. P. 28.

2 StGBI 1919/48, Gesetz tiber die Errichtung eines deutschosterreichischen Verfas-
sungsgerichtshofes. URL: https://alex.onb.ac.at/cgi-content/alex?aid=sgb&datum=
19190004 &seite=00000078.

3 Kelsen H. Die Stellung der Lander in der kiinftigen Verfassung Deutschisterreichs
// Zeitschrift fiir 6ffentliches Recht. Band 1. 1919/1920. S. 98-122.
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MaHCKOM ABCTpuHM)», omyOnukoBaHHOU B «Zeitschrift fiir dffentliches
Recht»” («Kypnan myonudHoro mpasay).

I'. Kenb3eH npexae BCEro Onpeiesivi TP BO3MOXKHBIX CLIEHApUs pas-
BUTUSA ABCTpuU: 1) LIEHTpadu30BaHHOE OIOPOKpPATHUECKOE TOCYAapCTBO;
2) nmeueHTpanu30BaHHAs aBTOHOMHAs cucteMa; 3) defeparuBHOE TOCY-
napctBo. OH cunTal, YTO UMEHHO MOCIEAHUI BapUAHT BCTPETUT OOJblliee
0f00peHue emie ¥ MOTOMY, 4TO C OKOHYaHUEM BOWHBI 3¢MJIM BEpHYJIH cede
«M3HAYAJIbHYI0 CBOOOJY M HE3aBHUCUMOCTBH», U, COOTBETCTBEHHO, HE
MOTEPIIAT, YTOOBI KX CTATYC CBEJIM K OTPAaHIMUYEHHBIM B ITPABaX MPOBUHITUSIM
YHHTAPHOTO TOCyaapcTBa’,

OpnHako 3TO HE O3HAYaJ0, IO €r0 MHEHUIO, MpeBpalleHus [ epManckon
Agctpuu B «Coro3 3emenb» (Bund der Lander), mockonbKy 3akoHOAATEIb-
HbIe TIOJTHOMOuMsI Bpemennoro HanmonanpHOTO coOpanus He ObuH mpe-
JIOCTaBJIEHbl €My 3eMJISIMM, a ObUIM MPOBO3MIAIIEHBl UM CaMHUM Ha
ocHoBanuu 3akoHa oT 30 oktsi6pst 1918 . [o ero yrBepaeHUIO, KOHIIET-
11 CBOOOJHOTO U JIOTOBOPHOTO OObEeIMHEHUS 3eMellb B [ epMaHCKyIO
ABCTpHIO KaK COI03 rOCyJapcTB M KOHIIEMIIHS aBCTPO-FE€PMAHCKOIO rocy-
JIapCTBA, CYIIECTBYIOIIETO B YHUTAPHOW KOHCTUTYIIUH, HCTIPUMHUPHUMBI. ">

[To muenuro [. Kenwsena, YupeautenbHoe coOpaHue, BEpOSTHO,
BBIOpasio OBl perieHre B Moyib3y (peaepariu, HO UMEHHO B 9TOM Cllydae
HEWTpanu3aius MeHTPOOSKHBIX TEHACHIMN 3eMellb W TOJJIepKaHUe
OanaHca MeXIy HUMHU U LIEHTPOM CTaJii Obl KJIFOYEBOU U KU3HEHHO BaXK-
HOH LIENBI0, JOCTUKUMOM IMOCPEICTBOM co31aHus DeaepaibHOro KOHCTH-
TyrmmoHHoro cyaa (Bundesverfassungsgerichtshof), B kotopsiit Coro3 mor
Obl oOpamarbcsi, ocrnapuBasi HEKOHCTUTYIIMOHHOCTh 3aKOHO/IATENbCTBA
3eMeJib B LEIISX 3alUThl KOHCTUTYIMH.® MHavye roBops, I. Kenb3eH Becbma
CKENITUYECKA OTHOCHUJICSA K 3aKOHOJATENIbHON MeSTEIbHOCTH 3EMEllb,
ycMarpuBas B HEM CEpbe3HYI0 YIPO3y €IMHCTBY roCylapcTBa, KOTopas, o
€ro MHEHHI0, ObLJIa CAHKITMOHUPOBaHA BiIacThi0 HalmonaasHOTO coOOpaHusi.

JlanHas mo3uLMs YYEHOTO MEePEeKInKalach ¢ MOJOKEHUIMH 3aKOHA O
HapOAHOM IIpesicTaBUTENbCTBE OT 14 mapra 1919 1, koTOpEIMM BBOIMICS
MPEBEHTUBHBIN KOHCTUTYLUHMOHHBI KOHTPOJIb 32 3aKOHAMH 3€MeJb.
B coorBerctBum co crareit 15 3akona, denepanbHOE NMPABUTEIHCTBO
HAJEJSAIOCh TpaBoM 00kanoBaTh B KOHCTUTYIIMOHHOM Cy/ie aKThl 3eMeb-

" Ibid. S. 98-101.
* Ibid. S. 107.
6 Ibid. S. 113.
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HOT'O TapjaMeHTa B CBSI3U C UX HEKOHCTUTYLIMOHHOCTBIO B TEUEHUE JIBYX
Hezlenb ¢ MOMeHTa NpuHATHA. OcniapuBaeMblil 3aKOHONPOEKT MOT' OBITh
oIy OJIMKOBAH TOJILKO MOCJIE MPU3HAHUS €r0 KOHCTUTYIIMOHHOCTH KOHCTH-
TYLIHOHHBIM CcyaoM.”’

JlanpHenmee pa3BUTHE HOPMATUBHOW PENNIAMEHTALMU ITOJTHOMOYUN
KoHcTuTymmoHHOrO cysia cBs3aHo ¢ paboTOM HajJ NPOEKTOM KOHCTUTYLIUU
Asctpun. B nepuon ¢ mast mo centssops 1919 . I. Kenbpzenom no nopyue-
Huto K. PenHepa Obl10 MOArOTOBIIEHO HECKOJIBKO MPOEKTOB DeepanbHOro
Konctutynnonsoro 3akona.’® [[puMeHUTEIBHO K PEIIAMEHTAIMHU CTaTyca
Koncturynmonnoro Cyna y4eHbIi MO-TIPEKHEMY UCXOIWIT U3 UJACU MPU-
Mmara (peepaabHOro 3aKOHOATEIHCTBA HAJl 3MEJIbHBIM, HO HAITOJIHUII €€
HOBBIM cofiepKaHHeM. Bo-nepBbIX, cTaHaapToOM (KpUTEpUEM) IPOBEPKU
Teneps sBIsIach He ToiabKo KoHcTuTynus, HO U penepanbHbli 3akoH. Kak
ClIe/ICTBHE, (peaepabHOE IPABUTENILCTBO HAAESIIOCh IIOJIHOMOYHEM OCIa-
pHUBaTh COOTBETCTBHE 3€MENIbHBIX 3aKOHOB (heiepabHbIM, TPUYEM KOHT-
POJIb OCYLIECTBIISUICA B OTHOLICHUH YK€ IPOMYJIBIUPOBAaHHBIX aKTOB, T.€.
HOCHJI TOCJIEYOIIMI xapakrep. Kpome Toro, ”HULIMUPOBATh TaKy0 IPO-
BEPKY MOIVIM TaKXK€E U Cy[bl U, COOTBETCTBEHHO, TAKOM KOHTPOJIb SIBIISIICS
KOHKpeTHbIM.”’ [TpUHIIMT B3aMMHOCTH, 10 KOTOPOMY 3€MEJIbHBIC OPTaHbI
MOIJIM OCHIOPUTh HEKOHCTUTYLIMOHHOCTh (pe1epajbHOrO 3aKOHA, B MPO-
€KTax He MPe1yCMaTpUBAJICS.

Taxum o6pasom, nozunus I. Kenap3ena, cormacHo copep:kaHuio paspa-
OOTaHHBIX UM MPOEKTOB, ObLIA MPE/IENIbHA ICHA: UHCTUTYT KOHCTUTYLIMOH-
HOTO KOHTPOJISI 3alyMbIBAJICSI UM KaK MEXaHU3M (pesiepaibHOro KOHTPOJIs
32 3eMJISIMM.

Tako¥ moIX0o/ MOJIHOCTBIO HE OTBEYAJ 3€MEJIbHBIM UHTEpecaM. bbIBIIMI
[Ipencenarens AagmunuctparuBHoro cyna C. @anb3ep oOpaTnin BHUMaHNUE
Ha 9Ty npobiemy u B ceHTsA0pe 1919 r. mo mopyuenuto Tupomabckux
BJIacTel pa3paboTal Tak Ha3bIBAEMBIN THPOJIBCKUI MPOEKT KOHCTUTYIIUH,

7 Gesetz iiber die Volksvertretung, 15 March 1919, Artikel 15, Staatsgesetzblatt fiir
die Republik Deutschosterreich, No. 179/1919. Cwm. Takxe: Wiederin E. From the fed-
eralist papers to Hans Kelsen’s "dearest child": the genesis of the Austrian constitutional
court. Zeitschrift fur Offentliches Recht. 2021. Vol. 76. P. 321.

8 Wiederin E. Der Osterreichische Verfassungsgerichtshof als Schépfung Hans
Kelsens und sein Modellcharakter als eigenstdndiges Verfassungsgericht //Schutz der
Verfassung. Normen, Institutionen, Hochst-und Verfassungsgerichte. 2014. S. 292.

7 Olechowski T. Hans Kelsen: Biographie eines Rechtswissenschaftlers. Tiibingen,
2020. S. 294.

80 Olechowski T. Hans Kelsen: Biographie eines Rechtswissenschaftlers. Tiibingen,
2020. S. 281-282.
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KOTOPBII IIpeyCcMaTprBal B3aUMHOE MPaBo (heepabHOro MPaBUTEIBCTBA
U 3¢MEJIbHBIX MapIAMCHTOB OCIAPHBATh 3aKOHOIATEIBCTBO JAPYT apyra.®’

Buaumo, non BozaelictBuem nanHoro mnpoekrta 11 okrsops 1919 r. Ha
MEKBEIOMCTBEHHOM COBELIAHWU, BHOBb MOJATBEPJAUB CBOIO MPHUBEPKEH-
HOCTb MNPUHIMIY HpHOpUTETa (eAepanbHOrO 3aKOHOAATENbCTBA HAJ
3emenbHbIM, K. PeHHep, BMecTe ¢ TeM, Takke Mpeuiokuil co3nars Kon-
CTUTYLIMOHHBI! Cy[l, TpaBOM Ha 0OpalleHre B KOTOPbIA HaIes10Ch Obl Ha
HayaJlax B3aMMHOCTH U (efiepaibHOE PABUTEIBLCTBO, U MECTHBIE BIacTH.®!
Taxum o6pazom, K. Pennep He cMOr mpOUTrHOPUPOBATH UHTEPECH 3EMETTb,
BbIpakeHHBIE B npoekTe C. danb3epa.

OcHoBHas pabota no npoekty Konctutyium Oblia OCyIiecTBlIeHa Crie-
LUaJIbHBIM MTOIKOMUTETOM KoMHTETa MO KOHCTUTYLMOHHBIM BOIpOCam
HanmonansHoro YupeauTenbHOro coOpaHusi, COCTOSIIIETO U3 CEMU uJie-
HOB, IIPEACTABISIOLINX PA3IUYHbIE TOJTUTHYECKUE CUIIbL, IPE/ICTABICHHbIE
B CoOpanuu. B pabote nonkomuteTa akTuBHOE yyactue npunsi I. Kenb-
3€H, IpUIJIALIeHHbIN B KaueCTBE HE3aBUCUMOTO 3KcniepTa. He umes nomnu-
TUYECKOTO MaH/1aTa, OH SIBJSUICS IOPUAMYECKUM COBETHUKOM ITOJIMTHUKOB,
1 ero 3a7a4a (opMajibHO COCTOsIIA B TOM, YTOOBI OOBSICHUTH 3HAYEHUE OT-
JIeNIbHBIX MOJIOKEeHUH npoekTa KoHCTUTyIMM 1 mpeaocTaBuTh nHpopma-
MO O MOCJICCTBUSX JIFOOBIX MOMPaBOK.® OTHAKO OH aKTHBHO Y4aCTBOBAJ
B OOCYXJEHUAX W Ipeajaraj MOMpPaBKHU, KOTOPbIE HOCWIM J1alIeKO HE
TOJIBKO TEXHHUKO-FOPUINYECKH Xapakrep.®

IIpu paccMoTpeHnn BOIPOCOB, CBA3aHHBIX ¢ KoMITeTeHIre Koncrury-
LIMOHHOIO cyaa, MHorue npemioxenus I. Kenp3ena, orpakeHHbIE B yKa-
3aHHBIX BBIIIE IPOEKTaX, IOATOTOBIEHHBIX UM 110 nopyuyeHuto K. Pennepa,
He OBbUIM MOAJIepKaHbl YWICHAMHU MOJKOMUTeTa. TeM He MeHee, XOTS U He
cpa3y, ofHa BaxxHas nonpaska . Kenb3zena no nanaoMmy Bompocy Oblia
oTpaxkeHa B Tekcre Konctutynuu. Peus uner o nonmnomounu Koncrury-
IIMOHHOTO CyJla CaMOCTOsTEIbHO (eX officio) MHUIMUpPOBATh MPOU3BO/I-
CTBO.

Tak, 31 aBrycra 1920 r. Ha 3acenmanuu noakomuteta K. JloWTHep,
COCIaBIIMCh Ha npemnoxenue 1. Kenb3zeHa, nmpemoxun BKIIOYWTH B
KOoHCTUTYLIHIO MTOJIOKEHHE, COMIACHO KOTOpoMY KOHCTUTYLIMOHHBIN cyn

8 Lagi S. Il pensiero politico di Hans Kelsen (1911-1920). Le origini di Essenza e
valore della democrazia. Genova, 2008. P. 175.

82 Olechowski T. Hans Kelsen: Biographie eines Rechtswissenschaftlers. Tiibingen,
2020. S. 290.

8 Ibid. S. 292.
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MOT OBbI OCYIIIECTBIISITh KOHTPOJIb 32 KOHCTUTYIIMOHHOCTHIO 3aKOHOB U YKa-
30B Takke u ex officio. Bo Bpemst oocyxaenuii I. Kenb3en moguepkuy,
41O Onarogapst ’TOMY MOJIOKeHNI0 KOHCTUTYIIMOHHBIH Cyl MOT OBl «CTaTh
OOBEKTUBHBIM FapaHTOM KOHCTUTYLIUU» TIOCPEACTBOM HAJCJICHUS OTHOTO
U3 Cyliel KOHCTUTYIITMOHHOTO Cy/Ia MOJTHOMOYHSIME (peiepaibHOTO POKY-
popa ¢ IpPaBOM MOCTOSIHHO MPOBEPATh KOHCTUTYLIUOHHOCTD (hefiepalibHbIX
W 3eMEJIbHBIX 3aKOHOB M yKa30B.** IIpeycTaBisercs, 4To JaHHOE TOJIHO-
Moune KoHCTUTYLIMOHHOTO Ccy/ia 33 AyMbIBAIOCh UM KaK IOTOJTHUTENIbHbIN
WHCTPYMEHT O0ECIIeYeHUsI BHYTPEHHETO €TMHCTBA TOCY/IapCTRA.

OnHako 1aHHOE MPEIoKEHNE ObLIO OTKIOHEHO YJIeHAMHU MOAKOMUTETA,
KOTOPBIN BEPHYJICS K 00CYKICHHUIO TAHHOTO BOIIPOCA CITYCTS JIBE HENIEIIH.
bbl0 0TMEUeHO, YTO HE JOKHO ObLIO OBITh «OOBEKTUBHOTO rapaHTa
KOHCTUTYIIMI» C HEOTPAHUYEHHOMW U, CJIEIOBATEIHLHO, HEKOHTPOJIUPYEMOI
xomnetennuenn.®> CoorBercTBenHo, I. Kenb3eHoM Oblia mpejiokeHa
penakuusi, Kotopasi B utore Obuta oTpaskena B cratbe 140 Koncturynuu.3
OpurunanbHOCTh nNpemiokenus [. Kenb3ena coctosiia B Tom, uto Cya ex
officio cMor npoBOAUTH MPOBEPKY KOHCTUTYLIMOHHOCTH HE JF000T0 3aKOHa,
a JIMIIb TOTO KOTOPBIN OH JOJIKEH ObLI Obl IPUMEHUTH B JPYroM Jele,
HaXOJSALIMMCSl B €r0 IIPOU3BOACTBE. JTO IMOJIOKEHUE MOBJIEKIIO 32 CO00M
dyHnameHTanbHOe mnepeocMbiciaeHrne koHuenuuu Cyaa: U3 MPOCTOTO
apOutpa Mexay (eneparueit U 3eMISIMA OH MPEBPATHIICS B «OOBEKTHB-
Horo rapanta KoHcturyuum.

[IpencraBnsiercsi, 4T0 UMEHHO (eIepaTHBHOE YCTPOMCTBO CTPaHHBI,
3akperuieHHoe Koncturymueit 1920 r. ctano HeoO6X0auMon MpeIrnoChUIKON
TUTst POPMUPOBAHUS CUCTEMBI KOHCTUTYIIHOHHOTO KOHTPOJISI B ABCTPUH.
JInb B KOHTEKCTE (PeIepaTUBHON CUCTEMbI TOTHOMOYHS IO KOHTPOJTIO 32
KOHCTUTYITHOHHOCTBIO (heJIepalibHBIX M 36MEJIbHBIX 3aKOHOB MOTJIM HAUTH
cBoe oTpaxeHne B KOHCTUTyLMM 3TOM CTpaHbl KaK BECbMa BaXKHbIW
WHCTPYMEHT JIJIsl pa3peieHusi KOHCTUTYITHOHHBIX KOH(IIUKTOB.

06 stom daktuuecku nucan [. Kenb3eH B cBoel cTaThe, ONMyOJIUKOBaH-
HOM B 1929 1. B COopHUKEe Accoruaruu mpodeccopoB KOHCTUTYITHOHHOTO

8 Wiederin E. Der Osterreichische Verfassungsgerichtshof als Schopfung Hans
Kelsens und sein Modellcharakter als eigenstéindiges Verfassungsgericht /Schutz der
Verfassung. Normen, Institutionen, Hochst-und Verfassungsgerichte. 2014. S. 295.

8 Olechowski T. Hans Kelsen: Biographie eines Rechtswissenschaftlers. Tiibingen,
2020. S. 295.

86 Olechowski T. The beginnings of constitutional justice in Europe // Law and the
formation of modern Europe: perspectives from the historical sociology of law. Cam-
bridge, 2014. C. 86.
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npasa [ epmannun. MiM oTMeUasiocp, 4T0O «kKOHCTUTYLHOHHOE CYNOIIPOU3-
BOJICTBO HamOoJiee BaXXKHO B (pemepaTUBHOM rocynapctse. He Oymer nuti-
HUM YTBEPKJaTh, YTO €r0 MOJUTHYECKAs UIes MOTy4aeT IOPUIUIECKOe
3aBEPIICHUE TOJIBKO C HHCTUTYTOM KOHCTUTYIIMOHHOTO cymaa».t’

Jlanee oH pa3bACHSIL, YTO «Pa3ACIICHUE KOMIIETEHIINI — 3TO MOJIUTHYE-
CKOe sIpo ujaeu (eneparuBHOro rocyaapcTna. B opuanyeckom cMbicie
ATO O3HAYaET, YTO KOHCTUTYIUS HE TOJBKO OMpPEAesieT MyTHU Pa3BUTUS
3aKOHO/ATENIbCTBA W YCTAHABIMBAET OIpPEACICHHbIE OPUEHTHUPHI IS
COJIEp>KaHUsl 3aKOHOB, KaK B CIy4ae C YHUTAPHBIM T'OCYIapCTBOM, HO U
OrpaHHYMBAET MaTepuasIbHyto chepy AeCTBHS 3aKOHOB — Kak (eaepaib-
HBIX, TaK U 3eMeNbHbBIX. JII000e HapyllleHne dTHX TPAaHUII, OUePUCHHBIX
KOHCTUTYLIUEH, SBIISETCS HAPYILIEHUEM OCHOBHOTO 3aKOHA (pe/IepaTUuBHOTO
rocy/apcTBa, COXpaHEHUE TPAHULIbl KOMIIETEHIIUH, OYEPUCHHON KOHCTHU-
Tyluuen Mexay (eaepaibHbIM TPABUTEIHCTBOM U BXOASIIMMU B €70 COCTaB
3EMJISIMHU, SIBJISIETCSI BOIIPOCOM NOJMTHUYECKOW KU3HU... [IpaBOBOM akT
CO103a, MPECTYNAIOIINNA TPaHUIIbl, YCTAHOBIIEHHbIE 001N KOHCTUTYIUEH,
Y BTOPTAIOIIUICS B TAPAHTUPOBAHHYIO KOHCTUTYIHEH cepy KOMIIETCHITUN
3eMeJib, BXOJSIINX B COCTAaB CO03a, UMEET He OOJIbIlIe MpaBa Ha CyIIECTBO-
BaHME, YeM MPABOBOM AKT 3€MJIH, BXOJIAILIETO B COCTAB COI03a, HapyIlIao-
mui  peaepadbHy0 IOPUCAMKINIO. OTOT NPUHUMI caM Mo cebe
COOTBETCTBYET Mpupoze (herepaTHBHOTO TOCYIapCTBA U HE MOXKET OBITH
peann3oBaH MHAYe, YEM Yepe3 KOHCTUTYLHMOHHBIN cya. Ero ectecTBeHHas
KOMIIETEHITUS, TTOCKOJIbKY OHa BBITEKAET M3 HjeH (helepaTUBHOTO TOCy-
JapCTBa, B KOHEYHOM CUETe JOJKHA Tak)Ke BKIIIOYATh B ceOs MPUHSATHE
pEIICHUI 110 BCEM HApYIICHUSM OOS3aHHOCTEH, B KOTOPBIX MOTYT OBITh
BUHOBHBI HE TOJIBKO BXOJISIIUE B COCTAB COI03a 3€MJIU, HO U (hefiepalibHOE
MPaBUTEIIBCTBO, €CIIM WX KOMIIETCHTHBIC OPTaHbl HAPYMIAIOT OOIIYIO
KOHCTHUTYIIMIO MIPH UCTIOJTHEHUH CBOUX MOJTHOMOYH. 5

87 Kelsen H. Wesen und Entwicklung der Staatsgerichtsbarkeit / Ver6ffentlichungen
der Vereinigung der Deutschen Staatsrechtslehrer. Heft 5. Berlin, 1929. S. 81.
% 1bid. S. 83-84.
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Aliy QASIMOY,

Baki Dovlat Universitetinin kafedra miidiri,
hiiquq elmlori doktoru, professor

OMRUNU HUQUQ ELMININ INKISAFINA
HOSR ETMIS FODAKAR ALIM

Hor bir xalqi diinyada tanidan onun elmi, madoniyyati vo milli doyor-
loridir. Bir deyim ds var: o xalq boyiikdiir ki, yetirdiyi soxsiyyatlori,
gorkomli elm xadimlori, ziyalilari ilo taninir. Miiasir dovriimiizde do hoya-
timizin stiratlo doyisdiyi realligda comiyyatdoki ¢okisi va biitdvliikdo elmin
soviyyasi hamin toplumun diinyadaki yerini miioyyon edon mithiim amil-
lordon birina ¢evrilmisdir.

Hiiquq elmlori doktoru elmi doracasi almis ilk azorbaycanli qadin, Azor-
baycan Milli Elmlor Akademiyasinin miixbir {izvii, professor, Omokdar
hiiqugsiinas Masumo Molikova haqqinda yazarkon, miixtalif materiallar
oxuyarkon hamiso bir fikir bu dayarli insanin xarakterine aydinliq gotirir:
o inanird1 ki, diizgiinliiys, haqqa-adalots tapinanlarin nasibi sonsuz rogbot
vo sevgidir. Oziino miinasibotdo do hor yerdo bunu gériirdii. Masumo xanim
hiiqugsiinas, miisllim, alim omri yasamagin masuliyysti ilo ¢aligirdi.
Qazandig1 ugurlar, foxri adlar onun uzun illik gorgin zohmatinin, elmi
aragdirmalarinin bohrasi idi. Vo bir do he¢ zaman islorinin ¢oxlugunu
gaygilardan gagmagq {i¢iin bohanoyo ¢evirmirdi. Lageydlik, biganolik ona
yad idi. Talobalori Masuma Malikovanin simasinda elmds, tohsildo giizosto
getmoyon gozol alim, tolobkar oldugu godor do qaygikes miiollim, yurduna
bdyiik mohabbatls bagli bir insan taniyirdilar.

Tarix boyu elm insan hoyatini doyisdiron on miihiim amillordon biri,
bolka do birincisi olub. Bosariyyatin on boylik zofori do elmdir. Dahi Nos-
roddin Tusiyo gora, alimdo bir nego xiisusiyyotin olmasi vacibdir. Bunlarin
sirasinda zoka, zehin aydinligi, dork surati, agil gozolliyi vo hafizonin
ohomiyyati xiisusilo boyiik ohomiyyot kosb edir. Azorbaycan elminin
gorkomli niimayondasi, hayatin1 elmo, tohsilo vo pedaqoji fasliyyoto hasr
etmis, milli hiiquq elmindo yeni istigamatlorin osasini qoymus vo biitov bir
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moktob yaratmig Mosumo Fazil qizi Malikova 6zilinds biitiin bu key-
fiyyatlori birlogdiron osl ziyalidir.

Diinya iizro qadin alimlor elm adamlarinin imumi saymin comi {i¢
faizini togkil edirlor. Miiasir diinyada elmin inkisafi, gender boraborliyinin
basoriyyatimizin miitoraqqi nailiyyati kimi daha boytik kiitlalor torafindon
gobul edilmosi vo gadinin comiyyatdoki yerinin mahiyyati elmds onun rolu
prosesino do Oziinlin pozitiv tosirini gostorir. Qadin elm adamlarinin
sirasinda tokco 6lkomizds deyil, onun hiidudlarindan konarda da taninan
M.Moslikovanin da olmasi Azarbaycan elminin parlaq nailiyystlorindon
biridir.

Maosuma xanim Azarbaycanda milli hiiquq elminin yaradicilarindan biri,
xalqumizin tarixini, dahi soxsiyyatlorinin diinya vo comiyyat, hiiquq vo
adalat barads goriislorini arasdiraraq hiiququn forqli istiqgamatlorinin, siyasi-
hiiquqi tolimlor tarixinin, milli hiiquq moaktobimizin blindvrasini, 6ziiliinii
yaradan is1ql1 zoka sahibidir.

Azorbaycanda hiiquq elminin dyronilmasi vo inkisafinda misilsiz xid-
matlori olmus, milli hiiquq elmindo avozedilmoz yeri vo rolu olan, pesokar
foaliyyati sayasinds on yliksok zirvalari foth etmis ilk hiiqugsiinas qadin
alimimiz professor M.Mbolikovanin haqqa vo odaloto xilisusi maragi vo
sevgisi hiiquq elmins miiracistinin prioritet sobabi olmusdur. Hiiqugsii-
nasliga meyl M.Mbolikovanin boraborliyo, odaloto hassasligi ilo yanasi, hom
dos onun bu elm sahasindoki ¢oxsayli todqiqat vo ¢alismalarini biitovliikds
milli hiiququn inkisafina, votoni Azorbaycanda yeni-yeni hliqugsiinaslar
naslinin yetismasi missiyasina tohfo vermak istoyindon irali golmisdir.

Professor Masumo Molikova zohmotkes ailodo dogulsa da, elmo iiz tut-
masinda ailosinin tohsilo verdiyi doyarin bdyiik rolu olmusdur. Azorbay-
canli gqadinin ideal niimunasi olan anas1 Miirqiizor xanim hoyatini ailosino
hosr etmoklo bes dvlad boyiitmiis vo onlarin hor birins usaq ¢aglarindan
tohsila, biliys, daim 6yronmaya qarst maragin formalagdirilmasi tigiin zoh-
mot sorf etmisdir. Belo bir miitoraqqi vo yaradict miihit évladlarin hor
birinin miixtalif sahalora yonalmolorine sobab olmusdur. Ailonin {igilincii
ovladi M.Malikova iso xiisusi prinsipialliq tolob edan hiiquq sahasini
segmisdir.

22 noyabr 1929-cu ildo Bakida diinyaya gz acan Mosumo Mbolikova
1952-ci ildo Azarbaycan Dovlot Universitetinin Hiiquq fakiiltasini bitirmis
va “Dovlat hilququ” kafedrasinda elmi-pedaqoji foaliyyat moagsadilo miisl-
lim vozifasinds saxlanilmigdir. 1953-cii ilde aspiranturaya qabul olunan
gonc hiiqugslinas M.V.Lomonosov adina Moskva Ddvlot Universitetino
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ezam edilmis vo ii¢ il sonra hoyatinin elm vo tohsil alma morhslasinin bu
dovriinti do basa vurmusdur. Homin illorin méveud konyukturasina gors,
ciddi elmi foaliyyatlo mosgul olacaq miitoxassis bu yolu miitlog kegmoli
idi. M.Molikovanin Lomonosov adina universitetdo aspirantura pillosini
bitirmasi yalniz onun 6z pesokar karyerasi tigiin deyil, hom do biitiin
respublika adina boyiikk ugur, Azorbaycan elmi vo tohsili iigiin
Olciiyagolmoz nailiyyet idi. Ciinki Masuma xanim Moskvada 6lkonin on
niifuzlu elm va tohsil ocaginda biitov bir xalq1 tomsil edirdi. O, ittifaq pay-
taxtinda Azorbaycanin hiiquq elminin carcis1 olmaqla yanasi, hom do bir
gonc xanim olaraq azorbaycanli gadinin elmdoki obrazinin tocosstimii idi...

M.Maolikovanin xalqinin milli ruhuna, tarixi vo menavi kokloring
baglilig1 tohsil aldigi illords oldugu kimi, sonraki elmi foaliyyastinds do
biruzo verilir. Onun {izorindo calisdig1r todqiqat moévzularinin boyiik
oksariyyoti Azorbaycanda hiiququn bir elm kimi togokkiil tapmasi tarixina,
xalqumizin ictimai-siyasi hoyatinda ohomiyyotinin miqyasina goro
Olcliyagalmaz ¢akisi olan vo galocok miigaddoratimizda, bir xalq olaraq
formalagma prosesino miitoraoqqi tosir goOstormis miitofokkirlorin
diinyagoriislorinin, hiiquq vo adalato baxiglarinin dyronilmasine hasr olun-
mugdur. Masumo xanim miiasir hiiquq sahasindo arasdirmalar aparmaqla,
elmi osorlorin miisllifi olmaqla yanasi, Azorbaycan xalqinin hiiquqi
tosovviirloring dair ilkin monba vo isartilar qismindo ¢ix1s edon zongin
yaradiciligini da unutmamisdir ki, bu da onun miisllifi oldugu elmi
monogqrafiyalarinda va asarlorinds oks olunmusdur.

Gorkomli hiiqugsiinas alimin miisllifi oldugu elmi asorlor, kitablar,
monoqrafiya va dars vosaitlorinin adlarina baxmaq qonastimizi tosdiqlomok
tclin yetorlidir: “M.F.Axundovun ictimai-siyasi baxislar1”, “Nizami
Goncovi vo Azarbaycan maarifciliy1”, “XIX-XX osrin ovvellorindo Azor-
baycanda siyasi-hliquqi tolimlor tarixi”, “Azaorbaycanin siyasi-hiiquqi
nozariyyalor tarixi”, “Kitabi-Dodo Qorqud”da ictimai-siyasi vo hiiquqi
ideyalar” va s. Gorlindiiyli kimi, xanim alimin elmi yaradiciliginda toxun-
dugu movzular Azorbaycanda yalniz hiiquq elmi deyil, eyni zamanda,
styasi fikrin, 6ton asrin 50-60-c1 illorindon etibaron Qoarbds artiq genis sok-
ilds dyronilmayas baslanmis politologiya vo siyasi nozariyyanin inkisafi
prosesino giiclii tokan hesab edilmalidir. Xiisusilo xalqimizin ictimai-siyasi
fikir tarixino osasl diggatin ayrilmast Mosumoe xanimin elmi-pedaqoji
karyerasinin ilk illorini ohato edon dovr tigiin olduqca cosur fodakarliq tolob
edon addim idi.
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M.Moalikovanin elmi faaliyyasti hiiqusiinasligin asason iki miihiim saho-
sinod - imumi dovlot vo hiiquq nozoriyyasinin vo siyasi-hiiquqi tolimlor
tarixinin aktual problemlorino hasr edilmisdir. O, Azorbaycanin milli
hiliquqi vo siyasi tolimlor tarixinin banisi olmagqla yanasi, hom do hiiquq el-
mindo yenilik sayilan bu moktobin asasini qoymusdur. Bu, hiiquqsii-
nasligda tamamilo yeni bir istigamotin tomoli, biindvrosi demokdir.
Professor M.Molikovanin xalqumizin tarixindo ovozsiz yeri olan
miitofokkirlorin, filosof vo fikir adamlarinin ideyalarint 6yronmosi bu
gorkomli soxsiyyetlarin Azarbaycan xalqinin tomsilgilari olaraq diinya ic-
timai-siyasi vo hiiquqi fikir tarixindo haqqli vo layiqli yero malik
olduglarinin niimayisidir. Bu amil siibhosiz ki, votonimiz Azorbaycanin
miistoqillik dovriinds hiiquq, politologiya, ictimai-siyasi tarix sahalorindo
orsoyo golmis elmi aragdirmalar, asor vo dorsliklorin, habelo yeni nosil
hiiqugsiinaslarin va politologlarin formalagsmasi vo yetismosindo misilsiz
ohomiyyato malikdir.

Gorkomli alimin zongin elmi-pedaqoji foaliyyati vo pesokar karyerasinin
on mithiim 6zalliyi mohsuldarligdir. O, hiiquq cameassindo mohz bu key-
fiyyatino goro xiisuson secilir vo dorin hormato malikdir. Masuma xanim
200-don artiq elmi monoqrafiya, asor vo kitablarin, dorslik vo dors vo-
saitlorinin miiallifidir.

M.Molikova ke¢mis ittifaq miqyasinda hiiquq elmi sahosindo elo bir
boyiik hormoto malik olmusdur ki, ona verilon bu yiiksok doyor 6ziinii
miitomadi olaraq Moskvada toskil edilon todbirloro dovat edilmosindo
gostormisdir. Azorbaycanli qadin alim ittifaq ¢aplit monoqrafiya vo dors-
liklorin hazirlanmast {izro Moskva alimlorinin kollektivinin daimi
tizvlorindon olub. Alimin Azorbaycanda hiiquq elminin inkisafi is-
tigamoatindoki faaliyyati ilo yanas1 kegmis SSRi-nin elmi dairalorinda yiik-
sok qiymatlondirilmasi 6ziinii onun elmi aragdirmalarinin tokco Azarbaycan
deyil, hamginin rus dilinds ¢ap edilmosindo do gostorir. M.Malikova “Hc-
TOpPHSI TOCYAApCTBa U npasa’’, “Mex1yHapoJHOE IPaBO U CPABHUTEIBHOE
npaBo” jurnallarinin redaksiya heyatlorinin {izvii olmusdur. Eyni zamanda,
onun Olkamizds “AMEA-nin Xabarlori” jurnalinin tarix vo hiiquq elmlari
seriyasinin, “Hiiquqi dovlst vo ganun”, “Dovlat vo hiiquq”, “Hiiquq vo gon-
clik” jurnallarinin, AMEA-ni “M.F.Axundzados ensiklopediyasi’nin orsaya
golmosinds misilsiz xidmatlori var. O, 30 ildon artigdir ki, Baki Dovlot Uni-
versiteti Xabarlorinin Sosial-siyasi elmlor seriyasinin redaktorudur.

M.Moalikova dlkemizda, SSRi-nin bir ¢ox soharlorinda (Moskva, Thilisi,
Kiyev vo s.) vo xarici 6lkolordo kegirilon beynoalxalq konfranslarin da foal
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istirak¢1s1 olmusdur. Belo ki, o, 1976-c1 ilda Sotlandiya-Ingiltorads kegir-
ilmis Beynolxalq Siyasi Elmlor Assosiasiyasinin X konqresindo Siyasi
Elmlor Assosiasiyasi Icraiyys Komitasinin iizvii kimi istirak etmis vo
“Zaman amili vo Azorbaycanda milli dovlot quruculugunun nailiyyotlori”
movzusunda moruzs ila ¢ixis etmisdir. 1986-c1 ildo ABS-do - Kanadada
Amerika vo sovet hiliqugsiinaslarinin seminar miisavirosindo sovet
hiiqugstinaslarinin assosiasiyasinin xiisusi qrup istirak¢isi kimi, 1991-ci
ildo Tiirkiyodo Azorbaycan Respublikasinin Qadinlar Comiyyatinin n
timayondosi kimi va s. istirak etmisdir.

Gorkomli alim yalniz Azarbaycan deyil, hom do xarici 6lkslar liciin yiik-
sok ixtisasl elmi kadrlarin hazirlanmasinda foal istirak etmisdir. Onun roh-
borliyi altinda 30-dan artiq, o ciimlodon Suriya, Iordaniya, Folostin,
Vyetnam va s. 6lkalar ti¢lin hiiquq tizrs falsofo doktoru, 5 hiiquq tizra elmlor
doktoru dissertasiya isi miivoffoqiyystlo miidafio edilmisdir. Hazirda hiiquq
izra folsafa doktoru vo hiiquq elmlari doktoru proqrami iizrs elmi rahbarliyi
davam edir.

Boylik hiiqugsiinas alim hoyat1 boyu 6zilinii Azorbaycan comiyyatinin
bir pargasi1 olaraq qabul etmis, 6lkomizde bas veran ictimai-siyasi proses-
lorlo yaxindan maraqlanmais, ictimaiyyaotin ayrilmaz hissosi, xalqini vo
dovlatini sevon votondas olaraq bas veron hor hans1 imummilli xarakterli
hadisoyo 6z miinasibotini bildirmisdir. Mosumo xanim holo sovet
donaminin son illorinds, Azarbaycanda torpaqlarimizin qosb edilmasi vo
xalqimizin zorla deportasiyasina yonoalmis ermoni separatciligi meyllori
bas galdiranda Moskvanin on yliksok kiirsiilorindon tarixi saxtalagdirma vo
Azorbaycan xalqina gars1 dozlimstizliik {izorindo borgorar olmus ermoni
milliyyatciliyi vo boliiciiliiyline qars1 6z haqq saosini, etirazini ucaltmisdir.
0, Sov.IKP MK-n1n {izvii kimi partiyanin XXVIII qurultayinin tribunasin-
dan ¢ix1s edorak ermanilorin Azarbaycana qarst makrli tacaviiz niyyastlorini
ifsa etmis, ke¢gmis SSRI-nin subyektlorinin dlkonin konstitusiyasi ilo tasbit
olunmus biitovliiyli prinsipina hormat edilmasi talabini irali stirmiisdiir.

M.Mbolikova Azarbaycan Respublikasi qganunvericiliyinin iglonib hazir-
lanmasinda foal istirak etmisdir. Belo ki, o, “Azaorbaycan Sovet Sosialist
Respublikasinin suverenliyi haqqinda” 23 sentyabr 1989-cu il tarixli Azor-
baycan SSR-in Konstitusiya Qanununun hazirlanmasinda istirak¢ilardan
biri, Umummilli Lider Heydor Oliyevin rohbaerlik etdiyi 1978-ci il Azor-
baycan SSR Konstitusiyasinin va 1995-ci il Azarbaycan Respublikas1 Kon-
stitusiyasiin, Naxc¢ivan Muxtar Respublikast Konstitusiyasinin
hazirlanmasi tizro Komissiyanin {izvii olmus, eloco do Azorbaycan Respub-
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likas1 Milli Maclisinin gobul etdiyi ganun layihalorinin miizakirslorinda
istirak etmisdir.

M.Molikova professional elmi vo pedaqoji foaliyyati illorindo Sovet
siyasi elmlor Assosiasiyast Icraiyyo Komitosinin, SSRI vo Azorbaycan SSR
Tohsil Nazirliklorinin hiiquq elmlori {izrs todris-metodiki suralarinin {izvii,
Azorbaycan SSR Tohsil Nazirliyinin elmi-metodik surasinin elmi katibi,
AAK-1n 1998-ci ilodok iqtisadi, folsofo vo hiiquq elmlori iizro Ekspert
Komissiyasinin sadri, AMEA-nin nazdindo Hiiquq elmloari iizro Problem
Surasinin sadri, AMEA-nin humanitar vo ictimai elmlor bélmasinin biiro-
sunun vo AMEA-nin Royasot Heyoti yaninda Terminologiya Komis-
siyasinin hiiquqgstinasliq bolmasinin, Respublika Prokurorlugu yaninda
Elmi-maslohat Surasinin va Respublika Ali Mahkamasinin analoji surasinin
tizvii olmus, BDU-nun nozdindos foaliyyot gostoron FD 2.44 Dissertasiya
Surasinin lizviidiir. Gérkomli elm xadimi M.Malikovanin Azarbaycan elmi
qarsisindaki xidmetlori xalqumiz vo dovlstimiz torofindon layiqinco
giymatlondirilmisdir. O, dovlst organlar1 v ictimai togkilatlar torafindon
coxsayli miikafatlara layiq goriilmiisdiir. 1969-cu ildo “Azorbaycan
Respublikasinin amokdar hiiquqgsiinast” foxri adi, 1976-c1 ildo “Sorof
nisan1” ordeni, 2000-ci1 ildo “Sohrat ordeni”, 2019-cu ildo “Azorbaycan
Respublikasi Prezidentinin foxri diplomu”, 2024-cii ildo “Heydor Sliyevin
100 illiyi yubiley medal1” ils toltif edilmisdir. Masumoe xanimin zongin
foxri adlar1 va toltiflori sirasinda Baki Dovlat Univesitetinin 75 illiyi
miinasibatilo “Xatiro medali” (1994-cii il), Ailo, Qadin vo Usaq Problemlori
tizro Dovlot Komitosinin “Xatira” medali (2009-cu il), Tohsil Nazirliyinin
“Forglonmoya goro” dos nisani (2009-cu il), Tohsil Nazirliyinin “Baki
Dovlat Universitetinin 100 illiyi” yubiley medalini, habels elm va dovlot
organlar1 torafindon layiq goriilmiis coxsayh foxri adlarini geyd etmok olar.
2009-cu ildo Prezident [Tham Oliyevin serancami ilo M.Molikovaya Azor-
baycan Respublikasi Prezidentinin fordi toqaiidii verilmisdir.

Bu giin Masuma Molikova Azarbaycan Prezidenti ilham Oliyevin hayata
kecirdiyi siyasotin parlaq ugurlarini yiiksok doyarlondirir. “Azorbaycan 6z
yiiksalisi ilo diinyani toacciiblondirmoyi bacardi. Miisllifi oldugu ugurlara
diggati coalb etdi vo heyrot dogurdu. Orazi biitovliyiimiiz borpa edildi,
suverenliyimizo nail olduq. 44 giinlilk Voton miiharibasindoki bdyiik
Qolobamizdon sonra Azarbaycanin asas arzusu mahz siilho nail olmaqdir.
Har hansi iddialari, aqressiv meyillari konara qoyub regionun inkisafi
barado diistiinmokdir” — deyir M.Malikova.
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Milli hiiquq elminin iftixart olan boytik alim Maosumo Malikova dmriinii
Azorbaycan xalqmin golocoying hasr etmisdir. Onun hiiquq kimi miirokkob
sahadoki tadqiqatlari vo elmi yeniliklorinin tarixi ohamiyyati ondan ibarat-
dir ki, bu illor orzindo arsoya golmis, dovlot orqanlari, elmi miiossisalor vo
ali moktablorda sorafli vozifalarin icragisi olmus voton dvladlart Masumo
xanimin zongin foaliyyotindon bohrolonmislor. Professor M.Molikova
hiiquq elminin miiasir toloblor vo cagirislar soraitindoki inkisafina, gonc
kadrlarin yetismosino, biitdvliikdo 6lkonin ictimai hoyatina, demokratik qu-
ruculuq prosesino ovozsiz tovholor vermisdir. Onun bu missiyasinin
kokiindo, asasinda hoyata vo insanlara dorin sevgi, hoyat esqi, nociblik vo

xeyirxahliq amallar1 durur.
28.10.2024
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TODBIRLOR

Konstitusiya Mahkomasi Konstitusiya Giinii miinasibatila
isgaldan azad olunmus 9z3li Qarabag torpaqlarimizda
hiiquq olimpiadasi ke¢irmisdir

—

Azorbaycan Respublikasinin Konstitusiya Mohkomaosi gonclorin hiiquqi
tarbiyasinin yiiksaldilmasina, onlarin hiiquqi dovlst quruculugunda foal
istiraklarina, Konstitusiya oasaslarinin vo prinsiplorinin daha da dorindon
Oyronilmasina daim diqqat yetirir.

Bu baximdan, Konstitusiya Mohkomasi onanovi olaraq, hor il Azarbay-
canin miixtalif bolgolorindo Konstitusiya Glinii miinasibatilo hiiquq
olimpiadasi kegirir.

Homin todbirlor daha 6nco Naxg¢ivan Muxtar Respublikasinda, Baki,
Gonco va Sumgqayit soharlorindo, Lonkoran, Masalli, Astara, Lerik, Quba,
Qusar, Xa¢cmaz, Sabran, Soki, Qax, Zaqatala, Balakon, Somkir, Tovuz,
Agstafa, Qazax, Qabalo, Ismayilli, Samaxi vo Oguz rayonlarmin ali vo orta
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tohsil miiossisalorinin tolobo vo sagirdlori arasinda kegirilorok, onlarin
hiiquq sahosindo biliklorinin inkisafina vo hiiquqi torbiyosinin yiik-
soldilmasing xidmot etmisdir.

Azorbaycan Respublikasinin Prezidenti, Miizoffor Ali Bas Komandan
conab ilham Oliyevin rohbarliyi ilo Rosadotli Azarbaycan Ordusu
torofindon isgaldan azad edilmis torpaqlarimizda tohsilin inkisafi ilo baglh
goriilon tadbirlor xiisusi oshomiyyat kasb etdiyi ii¢iin cari ilin 14-18 oktyabr
tarixlorindo Konstitusiya Mohkomosi bu il Qarabagda - isgaldan azad
olunmus torpaglarimizda Elm vo Tahsil, Ganclor vo Idman Nazirliklori ilo
birlikdo Xankondi sohoarindo yerloson Qarabag Universitetinin tolobalori,
habelo Xankondi vo Susa sohorlori, Fiizuli, Lac¢in, Zongilan vo Xocali
rayonlarinin orta tohsil miiessisalorinin yuxari sinif sagirdlori arasinda
“Zofor ¢almis dovlotin 9sas Qanunu” moévzusunda Hiiquq olimpiadasi
kecirmisdir.

Oktyabrin  17-do  Qarabag Universitetindo kegirilon hiiquq
olimpiadasinin qaliblorinin miikafatlandirilma todbirinds Dovlot Himni
soslondirilib vo daha sonra sohidlorin xatirasi bir doqiqolik siikutla yad
edilib.

Tadbirdo Azarbaycan Respublikasi Konstitusiya Mohkomosi Aparatinin
s0ba miidiri Diirdano Mommadova Konstitusiya Mohkomasinin sadri
Forhad Abdullayevin olimpiada istirak¢ilarina tobrik miiraciotini ¢atdir-
misdir.

Daha sonra olimpiada haqqinda genis molumat verilorok Konstitusiya
Mohkomasi torafindon gonclor arasinda konstitusion doyarlorin tobligi
mogqsadilo anonovi olaraq olimpiadalarin togkil olunmasi, maariflondirmo
islorinin aparilmasi qeyd edilmisdir.

Tadbirds ¢ixis edon Qarabag Universitetinin rektoru Sahin Bayramov
genis nitq sdyloyarak, asas1 Ulu Ondor Heydor Bliyev torafindon qoyulan
hiiquqgi dovlat quruculugu vo gonclorin hiiquqi diinya goriislorinin artiril-
masinin vacibliyini vurgulayib.

Rektor bels ictimai faydali vo hovaslondirici togabbiis tiglin Konstitusiya
Mohkomasine tosokkiiriinii bildirorok olimpiada qaliblorini tobrik edib.

Xankondi sohori Nizami Goncovi adina 4 ndmrali tam orta moktobin
direktoru Comilo ©hmoadova ¢ixisinda Azarbaycan Respublikasi Konsti-
tusiya Mohkamaosinin halo illor avval kecirdiyi ilk olimpiadalarin birindo
istirak etdiyini geyd etmis, hazirki olimpiadanin iso mohz azad edilmis
Qarabagda reallagmasi ilo slagadar olan sevinci ilo paylasaraq Konstitusiya
Mohkomaosino minnatdarligini bildirmisdir.
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Yekunda Qarabag Universitetinin tolobolori, Xankondi vo Susa sohor-
lorinin, Fiizuli, Lacin, Zangilan vo Xocali rayonlarinin moktoblorindo
kecirilon olimpiada tizro imumilikds 70 nafor forqlondirilorok Azorbaycan
Respublikast Konstitusiya Mohkomosinin diplomlar1t vo miixtolif
hadiyyalarla taltif olunmusdur.
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Konstitusiya Mahkomasinds Zafar Giinii qeyd edilib

8 NOYABR
ZBFOR GUNU

e

Noyabrin 7-do Konstitusiya Mohkomasinds Zofor Giinii ilo bagh todbir
kegirilib.

Todbirdon dnco Konstitusiya Mohkomosinin kollektivi Tkinci Sohidlor
xiyabaninda 6lkomizin miistaqilliyi va arazi biitovliiyii ugrunda sohid olan
Vaton dvladlarinin xatirasini ehtiramla yad edorak, mozarlari {izerina giil
dastolari diiziiblor.

Daha sonra Konstitusiya Mahkamasinin sadri Forhad Abdullayev Zofor
Gilinli miinasibatilo kecirilon todbirdo vurgulamisdir ki, 8 noyabr —
xalqimizin milli qiirur glinii, tarixi oadalotin vo beynolxalq hiiququn ton-
tonasi, 6lkamizin arazi biitdvliyliniin va suverenliyinin barpasi giinii kimi
zongin tariximizo abadi hokk olunmusdur.

Umummilli Lider Heydar Bliyevin bdyiik arzusu iggal altinda olan tor-
paqlarimizin azad edilmasi, arazi biitovliylimiiziin barpas1 Azarbaycan
Respublikasmin Prezidenti conab Ilham Oliyevin miikommal diplo-
matiyasi, strateji diislincosi, xalqumizin ozmi vo iradosi, dovlotin iqtisadi
giicii, miiasir ordu quruculugu vo xalg-igtidar birliyi sayosindo reallagdi.

Bildirildi ki, Miizoffor Ali Bas Komandanin yenilmoz iradssinin vo
boylik sorkordslik moharatinin, Rasadatli Azarbaycan Ordusunun yiiksaok
ddytlis ruhunun, manavi-psixoloji hazirliginin va pesokarligimin nlimunasi
olan 8 noyabr Qolobasi ilo torpaglarimizin uzun illor davam edon isgalina
son qoyuldu vo xalqimiz qalib, mogrur xalga ¢evrildi. Milli homroyliyi-
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mizin tocossiimii olan bu boyiik galibiyyot sayasindo adalot vo beynalxalq
hiiquq barpa olundu, xalqimiz 6z tarixi missiyasini soraflo yerino yetirdi.

Sodr geyd etdi ki, Ali Bas Komandan conab ilham Oliyevin rohberliyi
ilo Azorbaycanin konstitusiya qurulusunun borpa edilmosi mogsadilo
2023-cii 1lin sentyabr ayinda Qarabagda hoyata kecirilon lokal antiterror
tadbirlari dovlstimizin suverenliyini 6lkamizin biitiin arazisinds tam tomin
etdi. Antiterror omoliyyatinin comi bir giin orzindo biitiin hodoflor {izro
reallagdirilmasi vo ugurla basa catdirilmasi1 Qarabag Zoforinin davami,
prosesin montiqi sonlugu, dévlstimizin qoti golobasidir. Boylik siyasi
iradonin, milli birliyin, giicli ordunun ugurlar1 noticosindo Ddvlot
Bayragimiz qiirurla isgaldan azad edilmis torpaqlarimizda - Azorbaycanin
suveren arazisindo dalgalanir.

Bu giin Azorbaycan Respublikasi Konstitusiyasinin hiiquqi qlivvosi
isgaldan azad olunmus orazilorimizds tam borpa edilib vo homin torpaqglarin
azad olunmasi hom ds vatondaslarin konstitusiya hiiquqglariin barpasinin
tominatidir.

Daha sonra qeyd edildi ki, dovlat basgisinin iggaldan azad olunmus sohor
vo rayonlara miitomadi soforlori, homin orazilora yeni hoyatin qayitmasi
xalqumiz torafindon boyiik ruh yiiksakliyi ilo qarsilanir va har bir Azarbay-
can vatondasinda haqli qiirur hissi oyadir.

Respublikamizda giiclii sosial siyasot aparilmaqla insanlarin hoyat
saviyyesinin yaxsilagdirilmasi ticlin ¢ox boyiik iglor goriiliir. Azad edilmis
orazilordo dovlstimizin bascisinin gostorisine osason Boylk Qayidis
Programinin ugurlu icrasi ¢or¢ivosindo genismiqyasli barpa-quruculuq
islori hoyata kegcirilir, soydaslarimiz morhololi gokildo dogma yurd-
yuvalarina qayidirlar. Homin orazilords infrastruktur obyektlori ilo yanasi,
yasay1ls komplekslorinin, inzibati binalarin, moktob vo xostoxanalarin
tomoli qoyulur, qisa miiddotdo tikilib istifadoys verilir. Bu barpa-quruculuq
islori biitiin diinyaya Azorbaycanin giiciinii, Prezidentimizin méhkom
iradosini, yiiksok idaragilik moharastini, qurub-yaratmaq azmini niimayis
etdirir.

Sadr xiisusi vurguladi ki, Voton miiharibosi istirake¢ilari, qazilor vo sohid
ailolorinin hoyat soraitinin yaxsilasdirilmasi mogsadilo dévlst torofindon
daim xtisusi digqgat vo hassasligla bir sira layihalor icra olunur. Azorbaycan
Respublikasinin Birinci vitse-prezidenti, Heydor ©liyev Fondunun prezi-
denti Mehriban xanim ©liyevanin tapsirigi ilo sohid ailslorinin vo miihariba
istirak¢ilarinin  rifahinin  yaxsilasdirilmasi iigiin miitomadi olaraq
genigmiqyasli sosial dostok todbirlori goriiliir, gazilorin saglamligina qovus-
masi {i¢lin biitiin miimkiin vasitolordon istifads edilir.
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Qeyd edildi ki, son illor biitiin sahslordo ugurlar qazanan, Conubi
Qafgazin lider dovloti kimi Azaorbaycan bir sira qlobal xarakterli motobor
todbirlori yliksok soviyyoado toskil edon Glkoyo ¢evrilmisdir. Bu ilin
noyabrinda BMT-nin Iqlim Dayismaleri {izro Corgivo Konvensiyasinin
Taraflor Konfransinin 29-cu sessiyasinin (COP29) respublikamizda kegiril-
masi yliksak etimadin va inamin ndvbati gostaricisi, eyni zamanda, Azar-
baycanin beynolxalq togkilatlarla formalasdirilmis ugurlu amokdaghigin
noticosi vo 6lkomizin névbati ugurudur.

Forhad Abdullayev bildirib ki, 61komiz biitiin diinyaya 6z siyasi vo horbi
giiclinii nlimayis etdirdi. Hazirda biitlin diinya Azorbaycanin Qalobasini vo
onun regional liderliyini gobul edir. Bu glin mogrur xalqumiz sanli Zofori
ilo foxr edir, qiirur duyur va bu Qalabonin abadilasdirilmasi istigamatinda
moqsadyonlii, prinsipial addimlar atir. Bu sanli tarixi golobonin boyiik
ohomiyyati vo ovozolunmaz yeri diinya azorbaycanlilari torafindon homiso
yuksok giymaotlondirilocok vo he¢ vaxt unudulmayacagq.

Tadbirin sonunda Forhad Abdullayev Zafaor giinii Giinii, homginin qarsi-
dan golon Dovlat Bayragi Glinii vo Azorbaycan Respublikasinin Konsti-
tusiya Giinli miinasibatilo mohkomonin kollektivini tobrik etmisdir.

Konstitusiya Mahkamasinin kollektivi
Ulu Ondar Heydar 9liyevin xatirasini yad edib

Noyabrin 11-do Azorbaycan Respublikas1 Konstitusiyasinin qabul
edilmasinin 29-cu 1ldoniimii miinasibatilo Konstitusiya Mahkomasinin roh-
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borliyi vo kollektivi Foxri xiyabana golorok, miistoqil Azorbaycanin
Konstitusiyasinin yaradicist vo miiollifi Ulu Ondorin mazarmi ziyarat edib,
xatirasi dorin hérmaot vo ehtiramla yad olunub, abidasi 6niino giil dostalori
goyublar.

Gorkomli oftalmoloq alim, akademik Zorifo xanim Oliyevanin da
xatirasi ehtiramla anilib, mozari tizarina tor ¢igoklor diiziiliib.

Azarbaycan Respublikas1 Konstitusiya Mohkomasinin
Mbotbuat Xidmatinin Malumati

©
©®
©

Miiasir miistoqil Azorbaycan dovlsatinin memari1 vo qurucusu, diinya
sohrotli siyasi xadim, xalqumizin Umummilli Lideri Heydar Oliyevin
vofatindan 21 il kegir.

Dekabrin 12-do Ulu Ondar Heydor Bliyevin anim giinii ilo slagodar
Azorbaycan Respublikasi Konstitusiya Mohkomaosinin sadri, hakimlori vo
Aparatin mosul omokdaslar1 Foxri xiyabana galorak, Ulu Ondor Heydor
Oliyevin xatirasini boyiik hormaot vo ehtiramla yad edib, abidasi 6niino giil
dostoloari qoyublar.

Daha sonra Ulu Ondarin dmiir-giin yoldas1, gérkomli oftalmolog-alim,
akademik Zorifo xanim Oliyevanin da xatirosi anilib, mozar {izorino giil
dastalori diiziliib.
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GORUSLOR

Konstitusiya Mahkomasinda Islam Iomokdashq Taoskilatinin
niimayandalori ils goriis kecirilib

Oktyabrin 3-do Azarbaycan Respublikast Konstitusiya Mohkomasindo
dlkomizdo sofards olan Islam ®mokdasliq Toskilatt Miistoqil Daimi Insan
Hiiquglar1 Komissiyas1 (I9T MDIHK) katibliyinin icra¢i direktoru profes-
sor Nura bint Zaid Al-Rasoudun basgiliq etdiyi niimayondos heyati ilo goriis
kegirilib.

Goriigdo Konstitusiya Mohkomasinin sadri Forhad Abdullayev rohborlik
etdiyi qurumun foaliyyati barads genis molumat verorak geyd etmisdir ki,
Azorbaycan Respublikasi Konstitusiya Mohkomasi Islam ®mokdasliq
Toskilatina iizv olan Islam Diinyas1 Konstitusiya Yurisdiksiyalar:
Mohkomolarinin Konfransi ¢or¢ivasindo bir ¢ox dlkslorin Konstitusiya
mohkomaolori ilo omokdaslhq edir.
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44 giinliik Voton miiharibasindon bohs edilorak, vurgulanib ki, Azarbay-
can Respublikasinin Prezidenti, Miizoffor Ali Bas Komandan ilham
Oliyevin rohborliyi ilo isgaldan azad edilmis orazilordo Azorbaycan
Respublikas1 Konstitusiyasinin hiiquqi qiivvosi borpa edilib.

[OT MDIHK katibliyinin icrag1 direktoru, professor Nura bint Zaid
Al-Rasoud qeyd edib ki, sofarin mogsodi Azorbaycan Respublikasi Insan
Hiiquglar1 {izro Miivokkilinin (ombudsmanin) tosobbiisii ilo kecirilon
Beynolxalq Baki Forumunda istirak etmok, habelo beynolxalq alagalorin
qurulmasi vo omokdasliq istigamatlorinin miioyyanlosdirilmasidir.

Sadr konstitusiya hiiquglarinin tomin edilmosi sahasindo Azorbaycan
Respublikas1 Konstitusiya Mohkomosi ilo Azorbaycan Respublikasi insan
Hiiquglar1 izro Miivokkili (ombudsman) arasinda somorali omokdasligi xii-
susi geyd etmisdir.

Forhad Abdullayev 2021-ci il sentyabrin 23-25-do I8T MDIHK nii-
mayonds heyatinin Azorbaycanin iggaldan azad olunmus tarixi vo ozali tor-
paqlarma sofor edorok faktarasdirma missiyasinin hoyata kecirmosi ilo bagl
tortib olunmus moruzoni yiiksok qiymotlondirib.

Toroflor arasinda genis fikir miibadilosi aparilaraq beynolxalq hiiquqi
omokdasliq masalalarine toxunulmusdur.

Goriisdo, homginin I©T MDIHK Kkatibliyinin icra¢i direktorunun
miiavini Javed Saqlain, Konstitusiya Mohkomaosinin sadr miiavini, Aparatin
mosul omokdaglart vo Ombudsman Aparatinin rohbori istirak etmisdir.
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Azarbaycan Respublikas1 Konstitusiya Mohkomasinda
Bel¢ika Kralliginin Konstitusiya Mohkomoasinin sadri
Liik Lavrysen ilo goriis kegirilib

Noyabrin 16-da Azorbaycan Respublikasi Konstitusiya Mohkomosinin
sadri Forhad Abdullayev BMT-nin iqlim Dayismolori {izro Corgivo Kon-
vensiyasinin Toroflor Konfransinin 29-cu sessiyasi (COP29) corcivasindo
kegirilon mohkoma seminarinda istirak etmok {li¢lin Baki sohorina sofor
edon Belgika Kralliginin Konstitusiya Mohkomosinin sodri Liik Lavrysen
ilo goriis kegirib.

Sodr Forhad Abdullayev Bakida kecirilon genismiqyasli todbirin biitiin
diinya olkslori tiglin ohomiyyatini qeyd etmisdir. Forhad Abdullayev
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Konstitusiya Mohkomasinin foaliyyati haqqinda molumat verorak, iki 6lko
arasinda mohkomo-hiiquq oamokdasligin vacibliyini qeyd etmis 6lkomizda
mohkomo-hliquq sahosindo aparilan islahatlar, homg¢inin insan
hiiquglariin tomin olunmasi sahasindo moahkomslarin qarsisinda duran
vozifolorin  ohomiyyaotini  vurgulamisdir.  Goriisdo  Konstitusiya
Mohkomoalarinin mohkoma tocriibasinds otraf miithitin qorunmasi ils baglh
gorarlar barods fikir miibadilosi aparilmisdir.

Liik Lavrysen Azorbaycanin COP-29-a ev sahibliyi etmasini yiiksok
qiymotlondirib.

O, golocokdo do Azarbaycan Respublikasinin Konstitusiya Mohkomaosi
ilo omokdashigin faydali olacagina iimid etdiyini vo qarsiligli olagolorin
inkisafinda maraqli oldugunu vurgulamisdir.

Goriislin sonunda qonaglar Konstitusiya Mohkomaosinin binasi ilo tanis
olublar va xatira sokillori ¢akdiriblar.
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SOFORLOR

Konstitusiya Maohkomasinin sadri Istanbulda
beynolxalq konfransda istirak edib

GOG

INSAN HAKLARI

11 Ekim 2024

Chlnabol

Azaorbaycan Respublikasi Konstitusiya Mohkomaosinin sodri Forhad
Abdullayevin bas¢iliq etdiyi niimayondos heyoti beynoalxalq konfransda
istirak etmok iiciin oktyabrin 14 — do Istanbul sohorindo safards olub.

Beynolxalq konfrans “Insan Hiiquqlari iizro Avropa Mohkomaosinin vo
Tiirkiye Konstitusiya Mohkomasinin gorarlar1 isiginda miqrasiya va insan
hiiquglar1’” movzusunda kegirilib. Konfransda Tiirkiyo Respublikasi
Konstitusiya Mohkomosinin sadr vo hakimlori, Insan Hiiquqlari iizro
Avropa Mohkomasinin hakimlori, bir sira Avropa dovlotlorinin Konstitusiya
mohkomolorinin, Tirkiyonin dovlst orqanlarinin  rohborlori  vo
nlimayondolori istirak etmislor.

Konfransim praktiki hissesindo Miqrasiya va Insan hiiquglarinin vo osas
azadliglarin miidafiosi hagqinda Avropa Konvensiyasi, Konstitusiya
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Maohkomasinin deportasiya masalalari iizro mahkoma tacriibasi, Avropa
Konvensiyasi ¢ar¢ivasindo miqrant usaqlarin miidafiosi, eloco do digor
movzulara dair maruzalar dinlonilib, miizakiralor aparilmisdir.

Todbirds Konstitusiya Mohkomasinin sadri Forhad Abdullayev moruzo
ilo ¢ix1s edib, respublikamizin 30 ildan artiq tlizlesdiyi gagcqin vo macburi
kockiin problemini istirak¢ilarin digqotine catdirib, 44 giinlilk Voton
miitharibosindo gazanilan tarixi Zofor noticosindo Azorbaycan Respub-
likasinin dovlst suverenliyinin vo arazi biitovlilyiiniin tam barpa edildiyini,
bununla da homin soxslorin pozulmus bir sira konstitusion hiiquglarinin
borpa edildiyini vurgulayib.

F.Abdullayev planetimizin {izlogdiyi an boylik problemlordon birinin
global iglim dayismalari oldugunu bildirib, cari ilin noyabrinda BMT-nin
Iqlim Dayismolori iizra Cargivo Konvensiyasinin Taroflor Konfransmin
29-cu sessiyasina (COP29) Azarbaycanin ev sahibliyi edocoyini todbir isti-
rakeilarinin digqgatina ¢atdirib.

Sofor corcivasindo Tiirkiyonin Konstitusiya Mohkomaosinin sodr vo
hakimloari 1lo mahkoma hiiquq sahasinds fikir miibadilasi aparilib.
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