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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARDADI

Azdrbaycan Respublikasi Cinayat Macallasinin
221-ci maddasinds nazards tutulmus cinayatin subyektiv
cahatinin sorh edilmasing dair

12 oktyabr 2022-ci il Baka sohori

Azorbaycan Respublikast Konstitusiya Mohkomosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Humay Ofondiyeva,
Rovson Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, isa Nocofov (moruzogi-hakim) vo Kamran Sofiyevden
ibarat torkibdo,

mohkomo katibi Foraid Oliyevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VI hissosing, “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikast Qanununun 27.2 vo 33-cii maddslorine vo Azaorbaycan
Respublikas1 Konstitusiya Mohkomosinin Daxili Nizamnamasinin
39-cu maddoesino miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kegirilon mohkomo iclasinda Sirvan
Apellyasiya Mohkomasinin miiracioti osasinda Azorbaycan
Respublikas1 Cinayat Macollosinin 221-ci maddssinds nozordo
tutulmus cinayotin subyektiv cohotinin sorh edilmosino dair
konstitusiya isino baxdi.

Is {izro hakim I.Nocofovun moruzesini, maraqli subyektlorin
niimayandolori Sirvan Apellyasiya Mohkomosinin hakimi I. Abdulla-
yevin vo Azorbaycan Respublikast Milli Maclisi Aparatinin Dovlot
quruculugu, inzibati vo horbi qanunvericilik sobasinin miidiri
H.M.Seyidin, miitoxassislor Azorbaycan Respublikast Ali Mohko-
mosinin Cinayat Kollegiyasinin sadri H.Nosibovun, Azasrbaycan
Respublikas1 Vokillor Kollegiyasinin iizvlori M.Mustafayev vo
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V.Babayevin miilahizalorini, ekspert Baki Ddvlot Universitetinin
Hiiquq fakiiltosinin Cinayot hiiququ vo kriminologiya kafedrasinin
miidiri, hiiquq elmlori doktoru, professor $.Somoadovanin rayini va is
materiallarin1 arasdirib miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu

MUOYYON ETDI:

Sirvan Apellyasiya Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomaosino miiraciot edorok, Azorbaycan Respub-
likas1 Cinayot Macollasinin 221-ci maddoasindo nozords tutulmus
xuliganliq cinayeotinin subyektiv cohotinin sorh edilmosini xahis
etmisdir.

Miiraciotdo geyd olunur ki, mohkomonin icraatinda olan cinayot
isinin materiallarina gora, E.Hiiseynov Cinayat Macallosinin 221.3-cii
maddaesi ilo togsirlondirilon soxs qismindo cinayst mosuliyyatine
colb olunmusdur.

Sabirabad Rayon Mohkomaosinin 22 sentyabr 2021-ci il tarixli
gorarina asason E.Hiiseynovun amoali Cinayat Macallasinin 221.3-cii
maddosindon homin Macallonin 128-ci maddasine tovsif edilmis,
zorargokmis soxslo barisdigina géro Macollonin 73.2-ci maddosino
osason cinayot masuliyyatindon azad edilmis vo 1g lizro icraata xitam
verilmisdir.

Birinci instansiya mohkomosi movqeyini toroflor arasinda
miibahisonin sobobsiz vo ya hor hansi bohans ilo deyil, asasli sobob-
don yaranmasi, togsirlondirilon soxsin zoror¢okmis soxsi birbasa
qosdlo vuraraq ona badon xasarati yetirso do, onun ictimai qaydant
pozmagq niyyatinin olmamasi, hadisonin bas verdiyi mokanin ictimai
yer hesab edilmomosi ilo asaslandirmisdir.

Birinci instansiya mohkomasinin qorarindan dovlat ittithamgist
torofindon apellyasiya protesti verilmisdir.

Sirvan Apellyasiya Mohkomasinin Cinayot Kollegiyasinin 15 de-
kabr 2021-ci il tarixli hokmiina asason apellyasiya protesti qismon
tomin olunmagla birinci instansiya mohkomosinin qorart logv
edilmis, togsirlondirilon soxs Cinayat Macallasinin 128-ci maddasi
ilo togsirli bilinarak ona 6 ay miiddotine azadligdan mohrum etmo
cozasl toyin olunmus vo “8 Noyabr — Zofor Giinli miinasibatilo
amnistiya elan edilmosi haqqinda” Azorbaycan Respublikas1 Milli
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Maclisinin 5 noyabr 2021-ci il tarixli Qorarinin 2.1-ci bandi tatbiq
olunmagla homin cozadan azad edilmisdir.

Apellyasiya instansiyast mohkomosi togsirlondirilon soxsin
omolinin tovsifi 1lo bagh birinci instansiya mohkomasinin goldiyi
notico ilo razilagmis, lakin cinayst mosuliyystindon azad etmo ilo
bagli normanin totbiqindo sohva yol verildiyi {igiin protesti qismon
tomin etmaklos, homin sohvi aradan qaldirmisdir.

Apellyasiya instansiyast mohkomasinin hdkmiinden dovlet
ittihamgis1 kassasiya protesti vermis, Azorbaycan Respublikast Ali
Mohkomosinin Cinayat Kollegiyasinin 18 may 2022-ci il tarixli
qorar1 ilo protest tomin edilorok hokm logv edilmis vo cinayat isi
apellyasiya instansiyast mohkomosinds yeni mohkomo baxigina
toyin olunmusdur.

Miiracistdon goriiniir ki, Ali Mahkomonin Cinayst Kollegiyast
qeyd olunan naticoyo golorkon mdvqeyini onunla osaslandirmigdir
ki, bas vermis hadiso ailodo, monzildo, qohumlar arasinda soxsi
miinaqiso zominindo, intigam hissi ilo vo ya zoror¢okmisin togob-
biisii vo onun ganunsuz horokotlori naticosinds bas vermadiyi halda,
mohkomo togsirlondirilon soxsin amalini soxsi miinaqiso zominindo
bas vermis saglamliga ylingiil zoror vurma olaraq qiymotlondir-
misdir. Hadisonin bas verdiyi yerin soxsi ev, monzil olmamagqla kafe
olmas1 (faktiki foaliyyot gostormass bels), yolun konarinda,
insanlarin gedis-golisinin oldugu yer olmaqla ictimai yer hesab
olunmasi, homginin hadiso zamani igorido vo kafedon konarda basqa
soxslorin olmasi, eyni zamanda cinaystin subyektiv cohoti olan
niyyatin miloyyon edilmasi zamani cinayot hadisosinin qisas,
intigam hissi ilo toradilmomasi, avvallor toroflorin aralarinda bu
sobobdon belo bir miinagisonin olmamasi, cinayatin mohz ciizi
sobobdon bas vermasi nozors alinmamaisdir.

Sirvan Apellyasiya Mohkomaosi torofindon hazirk is lizro togsir-
londirilon goxsin amaling hiiquqi qiymat verilon zaman xuliganliq
cinayati ilo bagli formalasmis tocriibo nazardon kegirildikds, belos
omollorin tovsifino dair forqli yanagmalar oldugu miioyyon
edilmisdir.

Gostarilonlara asason, miiraciotedon vahid mohkoma tocriibasinin
formalasdirilmas1 vo ganunvericiliyin hiiquq totbigedonlor toro-
findon eyni gaydada totbiq edilmosino nail olmagq, eloco do hiiquqi
miioyyonlik prinsipinin toloblorino omol edilmosi moqgsodi ilo
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Cinayat Macallosinin 221-ci maddasinds tosbit edilmis xuliganliq
cinayatinin subyektiv cohatinin sorh edilmasini xahis etmisdir.

Konstitusiya Mohkomasinin Plenumu miiraciatlo olagadar, ilk
novbado, Cinayat Macallosinin 221.1-ci maddssinds nozordo tutul-
mus cinayat omolinin ictimai tohliikoliliyinin vo onun torkib
olamatlorinin nozordon kegirilmasini zoruri hesab edir.

Hor bir cinayot omoli arasdirilarkon onun torkibinin diizglin
miioyyon edilmosi vo diizgiin tovsif edilmosi cinayot olamatlorini
oks etdiron omollorin cinayat olub-olmamasini, cinayat térotmokdo
togsirlondirilon soxsin togsiri olub-olmamasini miioyyonlosdirmaya,
habelo homin cinayato gors togsirlondirilon soxso adalatli coza toyin
edilmasino yonalmisdir. Oks hal togsiri olmayan soxsin masuliyysto
alinmasina, yaxud da cinayot torotmokdo togsirli olan soxsin
mosuliyyatdon konarda galmasina, cozanin diizgiin olmayan
totbiqine sobab ola bilor (Konstitusiya Mohkomasi Plenumunun
“Azorbaycan Respublikast Cinayot Macollosinin  244.1-ci
maddasinin sorh edilmasing dair” 2011-ci il 17 mart tarixli Qorari).

Cinayot Mocollosinin 221.1-ci maddoesindo gostorilon omolin
xirda xuliganligdan forqli olaraq ictimai tohliikoliliyi ictimai
qaydanin mohz kobud suratdo pozulmasi, comiyyots aciqca
hormotsizlikdo ifado olunan, soxslor iizorindo zor totbiqi vo ya
hadasi, yaxud omlakin mohv edilmasi vo ya zodolonmasi ilo
misayiot olunan horokotlordon ibarotdir.

Sorh edilmasi xahis olunan cinayatin osas obyektini ictimai
qayda, olavo obyektini iso insanlarin saglamliginin, sorof vo
loyagotinin, habelo miilkiyyotin miihafizosi ilo bagli olan ictimai
miinasibatlor toskil edir.

Bu cinayatin obyektiv cohoti ictimai qaydanmi kobud surotdo
pozan, comiyyoto agiqca hormotsizlik niimayis etdiron, soxslor
tizorinds zor totbiqi vo ya zor totbiqi hadesi vo ya 6zgo amlakinin
mohv edilmasi vo ya zadolonmosi ilo miisayiot edilon qoroazli
harakatlords ifads olunur.

Qeyd olunmalidir ki, ictimai qaydani kobud surotdo pozan
horokatlor noqliyyatin, miossiso, idaro vo toskilatin normal
faaliyyatinin, kiitlovi todbirin vo ya uzun miiddsts ictimai asayisin
pozulmasina, yaxud votondaslarin hiiquqlarinin vo qganuni
monafelorinin toxunulmazligina tohliikko vo hoyacanin yaranmasina
sobob olan, habelo ganunvericiliklo tonzimlonon birgoyasayis
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qaydalarinin  qorozli surotdo pozulmasinda ifado olunan
horakotlordir.

Comiyyoato aciqca hormotsizlik ifado edon horokotlor iso togsir-
karin otrafdaki soxslor vo 6zii liglin agiq surstde ictimai qaydaya
ohomiyyatli dorocodo lageydlik, etinasizliq, comiyyotdo hami
torofindon gobul olunmus davranis gaydalarina, oxlaq vo mono-
viyyat normalarina qars1 saymazliq gostoran, bir qrup $oxsin v ya
comiyyatin hor hansi bir {izviiniin ganuni monafelorina toxunan
horokotlor kimi miioyyon edilmisdir (Konstitusiya Mohkomosi
Plenumunun “Azorbaycan Respublikasi Cinayat Maocollasinin
221.3-cii maddasinin sorh edilmosino dair” 2011-ci il 20 may tarixli
Qoran).

Nozora alinmalidir ki, subyektiv cohatin miistoqil slamotlori kimi
motiv vo mogsad yalnmiz gosdon toradilon cinayotlor zamani, yoni
ganunla qorunan ictimai doyar, maraq vo ya sarvotlors zoror vurmaq
meyli vo niyystinin oldugu hallarda movcud olur (Konstitusiya
Mohkomosi Plenumunun “Azorbaycan Respublikast Cinayot
Macallasinin 142-ci maddasinin homin Macallonin 56-c1 madde-
sinin totbiqi baximindan sorh olunmasima dair” 2021-ci il 7 aprel
tarixli Qorari).

Konstitusiya Mohkamasi Plenumunun 2011-ci 1l 20 may tarixli
Qorarinda da gostorildiyi kimi, xuliganliq cinaystinin subyektiv
cohotini birbasa qosd toskil edir. Togsirkar 6z horokotlori ilo
comiyyato agiqca hormotsizlik gostororok ictimai qaydani kobud
surotdo pozdugunu dork edir, bu harokotlori noticosindo zororgok-
misin saglamligina zarar vurula bilocayini, yaxud 6zgonin amlakinin
mohv edilocayi vo ya zodoslonacayini qabagcadan goriir vo bunu arzu
edir.

Miiraciotds qaldirilan mosaloys aydinliq gotirilmasi mogsadi ilo
geyd edilmolidir ki, Cinayat Macallosinin 221.1-ci maddosindo
gostorilon omoal subyektiv cohotdon ictimai qaydanin mohz
xuliganliq motivi ilo kobud surotdo pozulmasi niyystindo ifado
olunur. Belo ki, togsirkarin, soxslor tizorindos zor totbiq etmoklos vo ya
omlaki mohv etmok yaxud zodslomokls ictimai qaydani pozdugunu
vo comiyyoto agiq hormotsizlik etdiyini dork etmosi vo bunu
arzulamasi, yalniz o halda comiyyot vo ictimai qayda oleyhino
yonolon harokot kimi giymotlondirilo bilor ki, bu amal xuliganliq
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motivindon irali golsin vo soxsi miinasibotlor zominindo toradil-
momis olsun.

Tohqir, xosarat yetirmo, saglamlia zoror vurma vo $oXsi-
gorazgilik miinasibotlorino osaslanan, moigotdo vo ya istehsalatda
ailo lizvloring, qgohumlara, tanislara vo ya homkarlara qarsi térodilon
digor omollor yalniz o zaman xuliganliq cinayast torkibini yarada
bilor ki, onlarda ictimai qaydani kobud surotdo pozmaga dair qosd
olamatlori olsun.

Togsirkar soxsin digor cinayot-hiiquqi mihafizo obyektlorino
(soxsiyyat, miilkiyyat vo s.) qarst horokoti o halda xuliganlhiq kimi
tovsif oluna bilor ki, bu horokotlor homin soxs torafindon birbasa
ictimai miinasibatlorin kobud pozuntusu ilo miisayiot olunsun.

Burada xiisusilo nozoro alinmalidir ki, oxsar hiiquqi mdvqge
Konstitusiya Mohkomasi Plenumunun B.Yusifovanin sikayoti tizro
2006-c1 il 17 fevral tarixli Qorarinda da oks olunmusdur. Belo ki,
homin Qorarda vurgulanmisdir ki, togsirkarin ictimai gaydani kobud
surotdo pozmaq vo comiyyoto aciqca hormotsizlik ifado etmok
niyyatinin oldugu miioyyonlosdirilmoyibss, omol xuliganliq kimi
qiymatlondirilo bilmoz.

Homginin Azarbaycan Respublikasi Ali Mohkomasinin Plenumu
“Xuliganhq islori tizro mohkomao tocriibesi haqqinda” 2004-cii il
23 mart tarixli 1 sayli gorarinin 3-cii bondino qeyd etmisdir ki,
ictimai gaydani kobud surotdo pozmadan vo comiyyoto agiqca
hormotsizlik gostormadon ailods, moanzildo, qohumlar arasinda soxsi
miinasibatlor zominindos, intigam hissi ilo torodilon, o ciimlodon
zorargokon goxsin togobbiisii ilo baglamis miibahiso vo ya dava-dalas
gedisindo doymo, saglamliga zoror vurma, omlaki dagitma vo bu
kimi sair horokotlor xuliganliq kimi qiymaotlondirilmir vo bunun
liclin osaslar oldugda, omal Cinayat Macallasinin soxsiyyat aleyhino
olan, yaxud basqa cinayotloro goro mosuliyyot nozords tutan
mivafiq maddaslari ila tovsif olunur.

Konstitusiya Mohkomasi Plenumunun formalasdirdigi hiiquqi
movgeya a9sason, cinayatin tovsifi toradilon konkret cinayot omolinin
cohatlori ilo cinayot hiiquq normasimin dispozisiyasinda nozordo
tutulan torkib olamatlori arasinda uygunlugu miisyyon etmoklo,
miivafiq prosessual sonadds 6z oksini tapan vo cinayat-hiiquqi
noticolora sobob olan omolo verilon cinayot hiiquqi qiymotdir.
Cinayotin tovsifi mihiim sosial vo hiiquqi ohomiyyoto malikdir.
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Tovsif Cinayst Macollosinds miioyyon edilmis vozifalorin yerino
yetirilmasi baximindan, cinayst qanununu totbiq etmaya solahiyyati
olan vazifali soxslor torofindon hoyata kecirilon miithiim montiqi
proses olub, onun yekununda konkret sosial hadisoys, comiyyot
ticlin tohliikali olan insan davranisina hiiquqi qiymat verilir. Bu iso
ilk ndvbada isin faktiki hallarinin hoartorofli dyronilmasini, cinayot
hiiquq normasinin se¢ilmasini vo onun mozmununun izah edilmasini
tolob edir. Hor bir cinayst omoli aragdirilarkon onun torkibinin
diizgiin miioyyon edilmosi vo diizgiin tovsif edilmosi cinayot
olamaotlorini oks etdiron omollarin cinayat olub-olmamasini, cinayot
torotmokdo togsirlondirilon soxsin togsiri  olub-olmamasini
miuoyyonlosdirmaya, habelo homin cinayoto goro togsirlondirilon
soxso odalotli coza toyin edilmosine yonolmisdir (“Azorbaycan
Respublikas1 Cinayot Macollosinin 244.1-ci maddosinin gorh
edilmosino dair” 2011-ci il 17 mart tarixli Qorar).

Cinayat Macallasinin 3-cli maddasine uygun olaraq, yalniz bu
Macalla ilo nazordo tutulmus cinayaet torkibinin biitiin slamotlorinin
moveud oldugu omalin (horakat vo ya harakatsizliyin) toradilmasi
cinayot mosuliyyati yaradir.

Bu baximdan, “xuliganliq meyli vo niyyati” Cinayat Macallosinin
221.1-ct maddassi ilo nozords tutulmus cinayst torkibinin zoruri
olamatini togkil etdiyindon, belo mogsadin movcudlugu siibutetmo
predmetini togkil edir.

Azorbaycan Respublikasi Cinayat-Prosessual Macallosinin 145-ci
maddosino osason, hor bir siibut monsubiyyoti, miimkiinliiyt,
motoborliyi tizro qiymatlondirilmslidir. Cinayat toqibi {izro
toplanmig biitiin siibutlarin mocmusuna iso ittthamin holli ii¢iin
onlarin kifayot etmosino osason qiymot verilmolidir. Tohqiqatet,
miistontiq, prokuror, hakim qanunu vo vicdanini rohbor tutaraq
stibutlarin macmusunun hortorafli, tam vo obyektiv baxilmasina
osaslanmaqla 6z daxili inamina goro siibutlar1 qiymotlondirirlor.
Ittihamm siibut olunmasinda yaranan siibholori digor siibutlarla
aradan qaldirmaq miimkiin olmadiqda, onlar siibholi vo ya
togsirlondirilon soxsin xeyrina tofsir edilir.

Homin Macallonin 25.3-cli maddosino miivafiq olaraq, hakimlor
cinayat iglorini vo ya cinayot toqibi ilo bagli digor materiallari
mohkomo iclasinda cinayat prosesi toroflorinin toqdim etdiklori
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stibutlarin todqiqine asaslanan 6z daxili inam1 vo hiiquq diislincosi
ilo hall edirlor.

Beloliklo, mohkomo toqdim edilmis siibutlar osasinda
togsirlondirilon soxsin harokotlorinds xuliganliq motivinin olmamasi
gonastind goldikds, yoni togsirlondirilon goxsin ictimai qaydani
kobud surotdo pozmaq vo comiyyato agiqca hormotsizlik ifado
etmok niyyatinin oldugunu miioyyon etmodikds, oamol xuliganliq
kimi giymotlondirilo bilmaz.

Gostarilonlors asason, Konstitusiya Mohkomasinin Plenumu bels
noticoyo golir ki, Sirvan Apellyasiya Mohkomosinin miiracistindo
qaldirilan hiiquqi mesalonin Cinayat vo Cinayat-Prosessual
Macollolorinin miivafig normalarima vo homin normalara dair
Konstitusiya Mohkomosi Plenumunun qorarlarinda oks olunmus
hiiqugi movgelars uygun holl edilmosi miimkiin oldugundan, hazirki
voziyyotdo miiraciot iizro Konstitusiya Mohkomosi Plenumunun
ayrica qorarinin gobul edilmasino ehtiyac duyulmur.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
VI hissosini, “Konstitusiya Mohkomaosi haqqinda” Azorbaycan
Respublikast Qanununun 49, 62, 68 vo 69.2-ci maddslorini rohbor
tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomaosinin
Plenumu

QORARA ALDEI:

1. Azorbaycan Respublikasi Konstitusiya Mohkomosi Plenu-
munun bu Qorardadinin tosviri-osaslandiric1 hissosindo gostorilon
hallar nozoro alinsin.

2. Azorbaycan Respublikast Konstitusiya Mohkomasi Plenu-
munun bu Qorardadinin tasviri-asaslandirici hissaesindo gostarilon
osaslara goro Sirvan Apellyasiya Mohkomosinin miiracioti lizro
konstitusiya isinin icraatina xitam verilsin.

3. Qorardadin suroti 7 giin miiddotindo Sirvan Apellyasiya
Mohkomasina gondarilsin.

4. Qorardad ‘“Azorbaycan Respublikasi Konstitusiya Mohko-
masinin Molumati”nda dorc edilsin.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Miilki Macallasinin 1246, 1248.1 vo
1268.2-ci maddalorinin alaqgali sokilds sorh edilmasina dair

14 oktyabr 2022-ci il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Humay Ofondiyeva,
Rovson Ismayilov, Ceyhun Qaracayev (moruzogi-hakim), Rafael
Qvaladze, Mahir Muradov, Isa Nocofov vo Kamran Sofiyevdon
ibarat torkibdo,

mohkomo katibi Foraid Oliyevin istirak ila,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
VI hissosing, “Konstitusiya Mohkomosi haqqinda” Azarbaycan
Respublikas1t Qanununun 27.2 va 33-cii maddslorine vo Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin Daxili Nizamnamasinin
39-cu maddosino miivafiq olaraq, xlisusi konstitusiya icraatinin
yazili prosedur qaydasinda kegirilon mohkomso iclasinda Sumgqayit
Apellyasiya Mohkomosinin miiracioti osasinda Azorbaycan Respub-
likas1 Miilki Macallasinin 1246, 1248.1 vo 1268.2-ci maddalorinin
olagoli sokildo sorh edilmosino dair konstitusiya isino baxdi.

Is tizro hakim C.Qaracayevin moruzosini, maraql subyektlorin
niimayondalori Sumgqayit Apellyasiya Maohkomasinin hakimi
S.Qafarinin vo Azorbaycan Respublikast Milli Maclisi Aparatinin
Igtisadi qanunvericilik s6basinin miidiri M.Bazigovun, miitoxos-
sislor Azorbaycan Respublikasi Ali Mohkomosinin Miilki Kolle-
giyasinin sadri S.Haciyevin, Baki Apellyasiya Mohkomasinin
hakimi S.Mommodovanin miilahizalorini, ekspert Baki Dovlot
Universitetinin Hiiquq fakiiltosinin Miilki hiiquq kafedrasinin
dosenti, hiiquq iizro folsofo doktoru S.Siileymanlinin royini vo is
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materiallarin1 aragdiritb miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mahkamasinin Plenumu

MUODYYON ETDI:

Sumgayit Apellyasiya Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomosino (bundan sonra — Konstitusiya Mohko-
mosi) miiraciot edorok Azorbaycan Respublikasi Konstitusiyasinin
(bundan sonra — Konstitusiya) 60-c1 maddosi baximindan
Azorbaycan Respublikasi Miilki Macallssinin (bundan sonra —
Miilki Maocollo) 1246, 1248.1, 1268.2 vo 367.1-ci maddalorinin
olaqgoli sokildo sorh olunmasini xahis etmisdir.

Miiraciotdon goriiniir ki, Sumgayit Sohor Mohkomasinin
23 sentyabr 2021-ci il tarixli gotnamoasi ilo M.Faracovanin
A Isgondorovaya, Sumgayit Asan Xidmot Morkozinin Notariat
ofisina qars1 qanun tizra vorasalik hiiququ hagqinda sohadstnamonin
etibarsiz hesab edilmosi, onun osasinda verilmis c¢ixarigin logv
edilmoasi vo miras omlaka paylarin miioyyan edilmasi tolobi tomin
edilmisdir.

Miistoqil tolob iroli siirmoyon {iglincli soxs S.Forocova
gotnamodon apellyasiya sikayati verorok, birinci instansiya mohko-
masinin gotnamasinin logv edilmasini xahis etmisdir. Tolob onunla
osaslandirilmisdir ki, iddiagt Miilki Moacallonin 1243.1, 1243.2,
1246, 1248-ci maddolorino asason voraso kimi ganunvericilikdo
nazords tutulmus miiddat orzindo miras1 qobul etmoys yonslon heg
bir harakoat etmomis, bununla miiddoati 6tiirmiis, lakin iddian1 tomin
edon mahkoms iddia¢1 torafindon miras amlakin gobul edilmasinin
hans1 hallarla miioyyaon edildiyini kifayat qador asaslandirmamigdir.

Sumgqayit Apellyasiya Mohkomosinin Miilki Kollegiyasi iso
baxarkon Miilki Macollonin mirasin gobulu vo mirasdan imtina,
voarasolik hliququnun roalizasi ilo bagli miinasibatlori tonzimloyon
normalarda geyri-mioyyanliyin vo ziddiyystin oldugu gonastine
golorok Konstitusiya Mohkomasino miiraciot etmisdir.

Miiraciotdo gostorilmisdir ki, Miilki Macallonin 1246 vo 1256-c1
maddolorino 9sason voraso vorosaliya cagirildigimi bildiyi vo ya
bilmali oldugu giindon ii¢ ay orzindo mirast gobul eds bilor. Miras
acildig1 gilindon alt1 ay kecdikdon sonra mirasin gobuluna yol
verilmir. Voraso vorasaliyo ¢agirildigini bildiyi vo ya bilmoli oldugu
giindan ii¢ ay orzindo mirasin gobulundan imtina eda bilor. Uzrlii
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sobablor oldugda mohkoms bu miiddati iki aydan ¢ox olmayaraq
uzada bilor. Mirasin gobulundan imtina notariat orqaninda
rosmilasdirilmalidir.

Qanunvericilik vorasonin mirasin gobulu vo ya mirasdan imtina
ilo bagh hiiququnun realizosini miiddotlo mohdudlasdirsa da, bu
miiddotin hans1 miiddotlora aid olmasi geyri-miioyyandir. Halbuki,
mirasin qabul edilmasi miiddati vorasslik institutunun vacib
aspektlorindon biri oldugu iigiin bu miiddstin miioyyanlosdirilmasi
istor mirasin qgobulu, istorso do ondan imtina kimi bir ¢ox
masalolorin halli tiglin zoruridir.

Miiraciotedonin qonastino goro, mirasin gobulu vo yaxud ondan
imtina ilo bagli voresonin 6z hiiququnu vo ya ganunla qorunan
maraqlarin1 hoyata kecirmosi liglin nozordo tutulmus 3 ayliq
miiddotin miilki hiiquglar1 yaradan (oldo etmo) miiddoto, miilki
hiiquglarin hoyata kecirilmosi (kosici) miiddstino, vozifolorin icrast
miiddati vo ya miilki hiiquqlarin miidafiosi (iddia miiddstino) aid
olmas1 miibahiso dogurmaqla, bu ciir toloblor {izro hiiquq
totbigetmads geyri-miisyyanlik vo ¢otinliklor yaradir.

Bu geyri-miioyyanlik, xiisusilo mirasin gobulu miiddoti ilo
baghdir. Belo ki, mirasin gobulu ilo bagli miiddotin iddia miiddoti
olmadig1 toroddiid dogurmur. Iddia miiddotlori mohkomo icraat:
zamani $oxsin Oziinli miidafio etmosi ilo bagh nozordo tutulan
miuddatlordir. Mirasin gqobuluna dair miiddoatin kasici miiddot hesab
edilmosi do ganunvericiliyin movcud vaziyyotino goéro miimkiin
deyildir. Kasici miiddstin Otiirtilmosi soxsin subyektiv hiiququnu
aradan qaldirir. Mirasin qobulu miiddoti kosici miiddot hesab
olundugu halda, bu miiddotin Otiiriilmasi soxsin voraso olmasi ilo
bagli subyektiv hiiququnun goti olaraq xitamina sobob olur. Halbuki,
Miilki Macollonin 1248.1-ci maddosinin mozmununa gors, vorasa
mirasin qobulu miiddotini Gtiirmiis olsa bels, o, hom mohkomao
torofindon, hom do mirast qobul edon digor biitiin vorasolor
torafindon varasoliys qobul oluna bilar.

Homginin, Miilki Macollonin 1268.2-ci maddosino osason,
faaliyyat qabiliyysti tam olmayan soxslorin mirasdan imtinas1 ancaq
mohkomonin gorar1 osasinda miimkiindiir. Miilki Macollonin 1244-cii
maddasina gora iso bu ciir soxslor yalniz qanuni niimayondolori
vasitasi ilo miras1 qobul edo bilorlor. Belo olan halda ganuni
niimayondo mirasin gobulu {iglin nazords tutulan 3 vo ya 6 ayliq
miiddat arzindo gobul {liglin miiraciot etmoso do, mohdud foaliyyat
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qabiliyyotli vo ya tam faaliyyost qabiliyyatsiz soxslorin varasalik
hiiquglar1 6z mévcudlugunu davam etdiror. Oks halda séziigedon
soxslorin mirasdan imtinasinin ancaq mahkomao gorari ilo miimkiin
ola bilocoyini nozordo tutan Miilki Macoallonin 1268.2-ci maddosinin
tolobi agiqca pozulmus olar.

Konstitusiya Mohkomaosinin Plenumu miiraciatlo olagodar asagi-
dakilarin qeyd edilmasini zaruri hesab edir.

Konstitusiyanin 29-cu maddosino goro, hor kosin miilkiyyat
hiiququ vardir. Miilkiyyatin he¢ bir ndviino stlnlik verilmir.
Miilkiyyat hiiququ, o ciimlodon xiisusi miilkiyyat hiiququ ganunla
qorunur. He¢ kos mohkomonin gorar1 olmadan miilkiyyatindon
mohrum edilo bilmoz.

Ayrilmaz vo bollinmoz osas insan vo votondas hiiquq vo azad-
liglarindan biri kimi miilkiyyat hiiququna verilon tominat miilki
hiiquq miinasibatlori istirak¢ilarina onu hiliquqi boraborlik,
miilkiyyatin toxunulmazlig1 prinsiplorine uygun amlak miistoqilliyi,
irado azadlig1 soraitindo hoyata kecirmok imkaninin yaradilmasini,
pozuldugu toqdirdo iso mohkomodo miidafiosini nozordo tutur
(Konstitusiya Mohkomasi Plenumunun V.Quliyevin sikayoti {izro
2017-c1 1l 7 sentyabr tarixli Qarari).

Konstitusiyanin 29-cu maddasinin VII hissasi ilo tominat verilon
vorasalik hiiququ iso subyektiv hiiquq olaraq bir torofdon miras
qoymagi, vosiyyat edo bilmoyi, digor torofdon iso voraso olaraq
mirasi gobul edib ona sahib olmagi nozordo tutur. Konstitusiya ilo
varasalik hiiququna belo bir tominatin verilmasi birbasa xiisusi
milkiyyot hiiququnun toxunulmazligi prinsipinin montiqi naticasi
olmagqla miilkiyyst hiiququnun davamliliginin, he¢ bir mohdudiyyot
qoyulmadan hoyata kecirilmasinin tomin edilmasino yonalmisdir.

Voarasolik hiiququ vasitosilo miilki dovriyys istirakcilart olan
fiziki soxslorin 6lmasi halinda onlarin sagliginda qurduglari hiiquqi
miinasibatlordon 1irali golon hiiquq veo ohdsliklorinin aradan
galxmamasi, varasalori torofindon hoyata kecirilmosi {i¢iin hiiquqi
sorait yaradilir ki, noticode miilki dovriyyonin davamliligi vo
fasilosizliyi tomin edilmoklo hiiquqi miioyyanlik vo hiiquqi etimad
prinsiplori gorunmus olur.

Voarosolik institutu har bir soxso zomanot verir ki, sagliginda aldo
etdiyi omlak vo digor maddi nemsotlor (onlarin yukliiliiklori ilo
birlikdo) 6liimiindon sonra onun iradasine uygun olaraq ifads etdiyi
vorasaloring, iradasini ifado etmodiyi toqdirds iso ganunla miioyyon
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edilon varasoloring kegsin (Konstitusiya Mahkomosi Plenumunun
“Azorbaycan Respublikas1 Miilki Macollasinin 1194-cii maddosinin
sorh edilmosing dair” 2014-cii il 22 aprel tarixli Qorart).

Voarasolik hiiququ obyektiv hiiquq kimi 6lmiis soxsin omlakinin
va bununla bagli hiiquq vo vazifalorinin qanun iizrs vo ya vasiyyat
tizro digor soxsloro kegmasi gaydalarini miisyyanlosdiron hiiquq
normalarinin macmusudur.

Vorosalik hiiququ miilki hiiququn on bdyiik yarimsahalorindon
olmagla universal hiiquq varisliyi, vasiyyat azadligi, ails-tominat,
maocburi varasalorin hiiquq vo maraqlarinin tomin olunmasi,
vorasaliyo ¢agirilan soxslorin azad se¢imi, miras qoyanin vo vorass-
lorin hiiquq veo maraqlarinin, hiiquq qaydalarinin vo monoviyyatin
miihafizosi prinsiplorino osaslanir. Qeyd edilon prinsiplorin hor biri
digor prinsipin tomin edilmosino yoOnolir vo ganunvericilikdo
nozordo tutulmus qaydada vo hodlordo miioyyon maraqlar nozoro
alinmaqla mohdudlasdirila bilor (Konstitusiya Mohkomosi
Plenumunun “Azarbaycan Respublikas1 Miilki Macallasinin 1193 va
1200-cii maddslorinin slagali sokildo sorh edilmasine dair” 2021-ci
il 8 yanvar tarixli Qorari).

Qeyd olunmalidir ki, Konstitusiya hiiquq va azadliglarla yanas,
onlardan irali golon vozifolori do miioyyon edir vo hiiquqglarin hoyata
kecirilmasine miimkiin qanuni vo asashi miidaxilslari istisna etmir.
Lakin hor hansi hiiquqa, o climlodon miilkiyyot hiiququna gqanuni
miidaxilo miitonasib olmali, comiyyatin vo ya dovlotin {imumi
maraqlar1 ilo fordin konstitusiya hiiquglarinin qorunmasi arasinda
odalatli tarazliga nail olunmagla hoyata kegirilmolidir.

Insan Hiiquglari {izra Avropa Mahkomasinin Zvierzinski Polsaya
qarst is tizra 2001-ci il 19 iyun tarixli Qorarinda miioyyon edilmisdir
ki, miilkiyyst hiiququnun ganuni mohdudlasdirilmasinda propor-
sionalliq prinsipinin tsloblorino uygun olaraq fordin {izorino
ganunun magsadlorindon konar olan artiq yiik diigsmomoalidir (§ 71).
Mohkomonin digar is lizro gobul edilmis qorarinda gostorilmisdir ki,
miilkiyyat hiiququna miidaxilo fordlo ictimai maraqlar arasinda
“adalotli balans” asasinda olmalidir (Depalle Fransaya qarsi is iizro
2010-cu 1l 29 mart tarixli Qorar, § 83).

Molum oldugu kimi, miilki qanunvericilik hor bir miilki hiiquq
miinasibotinin yaranmasinit miioyyon faktla baglayir. Vorosalik
hiiquq miinasibatlorinin amalo golmoasini miilki qanunvericilik iki
hiiquqi faktla olagolondirmisdir. Bunlar fiziki soxsin 6liimii vo ya
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mohkomo torofindon 6lmiis elan edilmosidir (Miilki Macallonin
1145-ci maddasi). Miilki Macollonin 1146-c1 maddosi miras qoyanin
oldiiyii glinli vo ya fiziki soxsin Olmiis elan edilmosi barado
mohkomo qgorarinin qiivvoyo mindiyi glinii mirasin agildig1 vaxt kimi
mioyyon edir.

Gortindiyti kimi, fiziki soxsin 6liimii vo ya onun 6lmis elan
edilmosi ilo miras agilir vo miras qoyanin vorasolori ola bilocok
soxslor mirasin agildig1 andan vorasoliya ¢agirilmis hesab edilirlor.
Miilki Macallonin 1133-cii maddoesino goro, varasalik ganun vo ya
vosiyyot iizro vo ya hor iki osasla hoyata kecirilir. Qanun iizro
vorasalik (Olmiis soxsin omlakinin ganunda gostorilmis soxsloro
kegmosi) o zaman qiivvado olur ki, miras qoyan vasiyyatnamo
qoymur, yaxud vasiyyotnamo tamamilo vo ya qismon etibarsiz
say1lir.

Qanun lizro vorasalik zamani vorosolor miras qoyanin oldiiyi
mogamda sag olmus soxslar, habelo miras qoyanin 6liimiindon sonra
dogulmus usaqlar1 ola bilorlor. Vasiyyat {lizro vorssslik zamant
vorasalor miras qoyanin 6ldiiyli mogamda sag olmus soxslor, habels
miras qoyanin sagliginda mayasi baglanmis vo onun O6liimiindon
sonra dogulmus soxslor, bu soxslorin onun usaqlari olub-olmadigina,
habelo hiiquqi soxslor olub-olmadigina baxmayaraq, ola bilarlor
(Miilki Macallonin 1134-cii maddasi).

Beloliklo, vorasalik hiiquq miinasibatlori miras qoyanin 6liimii vo
ya Olmiis elan edilmosi anindan bagslamis olur. Qanunvericilik
varasalik hiiququnun yaranmasini miras qoyanin 6liimii vo ya 6lmiis
elan edilmasi ilo sortlondirmis vo bu hiiquga vosiyyotnamo oldugu
togdirdo vasiyyotnamodo gostorilon soxslorin, oks halda (vesiyyat-
namonin olmadig1 vo ya etibarsiz hesab edildiyi halda) iso ganunla
miioyyon edilmis vorasolorin malik oldugunu tosbit etmisdir.

Qanunverici torafindon mirasin gobulunun formal vo geyri-formal
tisullart miioyyan edilmisdir.

Konstitusiya Mohkomaosi Plenumunun mirasin formal vo qeyri-
formal gobulu tsullar ilo olagodar artiq formalasmis hiiquqi
movgeyi movecuddur. Bels ki, Miilki Macallonin 1243-cii maddesine
uygun olaraq, mirasi istor qanun Uizra, istorso do vasiyyat 1izro voroso
qaobul edir. Vaoroso mirasin acildig1 yer {izra notariat ofisino mirast
gobul etdiyi barodo orizo verdikdo, omlaka sahiblik etmoyo vo ya
omlaki idaro etmoyo faktiki basladigda vo bununla da miras1 qobul
etdiyini soksiz nlimayis etdirdikdo miras voroso torofindon qobul
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edilmis sayilir. Vorass mirasin bir hissosing sahiblik etmoyo faktiki
basladiqgda hesab edilir ki, mirasin nado ifado edilmosindon vo
harada olmasindan asili olmayaraq, o, mirast tamamilo qobul
etmisdir.

Qobul edilmis miras onun agildigr giindon vorasonin miilkiyyati
sayilir (Miilki Macollonin 1255-ci maddosi).

Varasonin mirasin agildig1 yer iizro notariat ofisino mirasi1 qobul
etmasi barado orizo vermasi mirasin gobul edilmasinin formal
tsuludur.

Miras omlakin faktiki gobulu iso vorasonin konkret horokatlori vo
roftar1 ilo onun mirast gobul etmok niyyotinin acgig-askar
tosdiqlonmasi vo siibut edilmosi kimi gobul edilir va bels
horokotlorin mozmunu voraso torofindon mohz mirast qobul etmok
mogsadi dasiyir. Mirasin faktiki qobulu tisulu iki ciir olur: miras
omlaka faktiki sahiblik etmok vo miras omlaki faktiki idaro etmok.

Faktiki sahiblik etmok tisulu ondan ibaratdir ki, onun asasinda
voraso miras qoyan soxsin amlakini faktiki cohatdon olo kegirir vo
ona sahib durur. Miras omlaki faktiki idaro etmok iso voraso
torafindon elo horokotlori nazords tutur ki, bu horokotlori adston
milkiyyat¢i 6z monafeyi liclin omlakin saxlanmasi vo normal
tosarriifatin aparilmasi {i¢lin etmis olsun (Konstitusiya Mohkomaosi
Plenumunun G.Qohromanovanin sikayoti tizro 2014-cii il 18 1yul
tarixli, A.Nadirova va geyrilorinin sikayati tizro 2022-ci il 16 mart
tarixli Qorarlari).

Vorasolorin mirast qobul etmosi faktini tosdiqloyon sonad
vorasolik sohadotnamosidir vo Miilki Macoallonin 1321.1-ci maddo-
sino mivafiq olaraq vorasaliyo ¢agirilmis soxslor mirasin agildigi
yerdoki notariat orqanindan vorasolik sohadotnamosi tolob edo
bilorlor. Lakin vorasalik gsohadotnamoasi mirasin gobulu faktini
rosmilogdiron sonad olmagla, sadoco hiiquqtosdigedici xarakter
dastyir vo sohadotnamonin olmamasi vorasonin mirast gabul etmo-
masinit ifade etmir (Konstitusiya Mohkomosi Plenumunun
“Azorbaycan Respublikast Konstitusiyasinin 60-c1 maddasi
baximindan Azarbaycan Respublikasi Miilki Macollosinin 1243-cii
maddasinin vo Azorbaycan Respublikast Miilki Prosessual
Macallasinin 307.2.9-cu maddasinin olagoli sokildo sorh edilmasing
dair” 2020-ci il 16 oktyabr tarixli, “Azarbaycan Respublikas1 Miilki
Macollosinin 1291 vo 1321.1-ci maddalorinin Azorbaycan Respub-
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likas1 Miilki Prosessual Macallosinin 24.1-ci maddesi ilo olagoli
sokildos sorh edilmosino dair” 2021-ci il 26 iyul tarixli Qorarlart).

Qtivvada olan ganunvericilikla varasalik islori ilo baglh miivafiq
sonadlosdirmalorin aparilmasi solahiyyati notariat orqganlarina
hovalo edilmisdir.

"Notariat haqqinda” Azorbaycan Respublikast Qanununun 59-cu
maddosino miivafiq olaraq, notarius qanun iizro vorasolik hiiququ
haqqinda sohadatnamo verorkon stibutlar tolob etmok yolu ilo miras
qgoyanin Olim faktini, mirasin agildig1 yeri vo vaxti, sohadotnamo
verilmasi barodo orizo ilo miiraciot edon soxslorin qanun iizro
vorasoliyo c¢agirilmalart {i¢lin osaslarin olmasini, miras omlakin
torkibini vo oldugu yeri yoxlamalidir. Qanun iizro vorasalor
vorasaliyo cagirilmagq tiglin osaslarin olmasini tosdiq edon sonodlori
togdim etmok imkanindan mohrum olduqda mirasi gobul etmis vo
miras qoyanla qohumluq, nikah vo ya digor miinasibotlora aid
stibutlar1 toqdim etmis biitiin digor veorasalorin yazili razihigi ilo
voarasalik hiiququ haqqinda sohadotnamoyo daxil edils bilorlor.

Homin Qanunun 60-c1 maddoasino asason, notarius vosiyyatnamo
tizro vorasalik hiiququ haqqinda sohadotnamo verorkon miras
qoyanin Oliim faktini, vosiyystnamonin olmasini, mirasin agilma
yerini vo tarixini, miras omlakin torkibini yoxlamalidir. Notarius
mirasda macburi pay hiiququ olan soxslorin dairasini do miioyyon
etmoya caligmalidir.

Beloliklo, vorosaliys cagirilmig vorasolor arasinda vorasolorin
dairosi, miras kiitlosi, paylarin hocmi, habelo mirasin boliisdiiriil-
masi ilo bagli miibahiso olmadig1 toqdirde mirasin qobul edilmasi
faktinin rosmilosdirilmoasi notariat qaydasinda hoyata kegirilir.

Miilki Macollonin 1246-c1 maddosino gora, voraso vorasaliyo
cagirildigim bildiyi vo ya bilmali oldugu giindon {i¢ ay orzindo
miras1 gqobul eds bilor. Miras agildig1 giindon alt1 ay kecdikdon sonra
mirasin gabuluna yol verilmir.

Mirast qobul etmo miiddati hiiquq miinasibatlori istirak¢ilarini
intizamlandirir, vorasolorin hiliquglarinin hoyata kegirilmoasino vo
vozifolorinin yerino yetirilmasino komok edir vo miilki hiiquq
minasibotlorindo geyri-miisyyonliyin, gqeyri-sabitliyin aradan
qaldirilmasina xidmet gostorir (Konstitusiya Mohkomaosi Plenu-
munun T.Monsurovun sikayoti tizro 2011-ci il 5 dekabr tarixli

Qorarn).
20



O da nazore alinmalidir ki, varasalik hiiququnda nazords tutulmus
imtina institutu bir torofdon goxslorin istomoadiyi halda mocburon
varasd hesab olunmasinin qarsisini almagq, digor torafdon ise hiiquqi
mioyyonliyi tomin etmok mogsadino xidmot edir. Mirasin agilmasi
ilo voraso statusunda olan soxs bu statusdan imtina etmok qorarina
golorso, bununla bagli irado ifadosini Miilki Macallonin 1256-c1
maddoasino miivafiq olaraq, vorasaliyini bildiyi vo ya bilmaoli oldugu
giindon {i¢ ay orzinds bildirmalidir. Uzrlii sobab oldugda mohkoma
bu miiddoti iki aydan ¢ox olmayaraq uzada bilor. Mirasin
gabulundan imtina notariat orqaninda rosmilosdirilmalidir.

Konstitusiya Mohkomaosinin Plenumu Miilki Macollonin 1246-c1
maddasi ilo miioyyon olunmus miiddstin xarakteri vo mahiyyati ilo
bagli miiraciotdo qaldirilan mosoloyo miinasibotdo geyd etmoyi
zoruri hesab edir ki, qanunvericinin miioyyan etdiyi bu miiddotin
vorasalik hliququnun yaranmasini sortlondiron vo otiirtilmosi ilo bu
hiiququn xitamina sobob olan miiddot (kosici miiddot) kimi
qiymotlondirilmasi yolverilmozdir. Belo ki, ovvoldo do qeyd
olundugu kimi, varasolik hiiququ miras qoyanin 6liimii vo ya 6lmiis
elan edilmasi naticasindo mirasin agilmasi ilo yaranir, homin giindon
miras amlaki togkil edan hiiquq va 6hdaliklar varasalarin amlakinin
miivafiq olaraq aktiv vo passivina daxil olmus olur. Odur ki, mirasin
acilmasi ilo artiq yaranmis olan vorasolik hiiququnun, voraso
statusunun prosedur xarakterli toloblorin (notariat qaydasinda
rosmilogdirilmonin) miioyyon miiddot ¢orgivosindo hoyata kegiril-
momasi osast ilo xitam olunmasi Konstitusiya ilo tominat verilon
milkiyyat vo varasalik hiiquglarinin pozulmasina sabob olar.

O da nozoro alinmalidir ki, Miilki Macallonin 1248-ci maddasing
uygun olaraq, mirasin qobul edilmasi iiclin mioyyonlogdirilmis
miiddati mohkoma, gecikdirmaonin sababini lzrlii sayarsa, uzada
bilor. Miiddst qurtardigdan sonra, agor mirasi qabul edon biitiin digor
vorasalor razidirlarsa, miras mohkomoyo miiraciot edilmodon do
gobul oluna bilor. Qeyd olunan ganunvericilik normasi mirasin
gobulu miiddstinin Gtlirtilmosinin  homin vorasonin vorasalik
hiiququnun xitamina sobab olmadigini ehtiva etmoklo, Miilki Macal-
lonin 1246-c1 maddosi ilo miioyyon edilmis miiddotin kosici miiddot
olmasini da istisna edir.

Homginin miiraciotdo qeyd olundugu kimi, bu miiddot iddia
middatlorine do aid edilo bilmoz. Miilki Macallonin 372-ci
maddosine osason, bagqa soxsdon hor hansi horokoti yerina yetirmoyi
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va ya yerind yetirmokdon ¢okinmayi tolob etmok hiiququna miiddat
samil edilir. Hiiququ pozulmus soxsin iddias1 ilo hiiququn miidafiosi
liclin miiddot iddia miiddoti sayilir. Yoni iddia miiddsti 6ziinii-
miidafio mahiyyotindo olmagqla tolob hiiquqglarina xarakterikdir vo
hiiququn mohkomo gaydasinda realizosi imkani {i¢lin nozordo
tutulmus miiddatlordir.

Iddia miiddotlori vo kasici miiddatlorin mahiyyati vo farglondirici
xtisusiyyatlori ilo bagli Konstitusiya Mohkomaosi Plenumunun artiq
formalagmis hiiquqi moévqgeyi do movcuddur. B.Miirsslovun sikayati
izra 2020-ci 1l 12 mart tarixli Qorarinda Konstitusiya Mohkomaosinin
Plenumu asagidakilar1 geyd etmisdir:

—iddia miiddati tolab hiiququ tigiin xarakterikdir, lakin ondan bazi
istisnalar1t movcuddur. Moasalon, Miilki Macoallonin 477.0.4-cii
maddoasino goro, osas 0hdoliyin icrast miiddoti gostorilmodikdo vo
miuoyyonlosdirilo bilmadikdo va ya tolobetmo mogami ilo miioyyon-
losdirilo bildikde zaminliys zaminlik miiqavilesinin baglandigi
gilindon iki il orzindo kreditorun zamino qarsi iddia irali stirmadiyi
halda xitam verilir. Kasici miiddat 1so 2qdi miibahisslondirmak
hliququna vo iddialara aiddir;

— 1ddia miiddstinin kegmasi tolob hiiququnun 6ziiniin deyil, bu
hiiququn solahiyyatli orqan vasitosi ilo mocburi qaydada hoyata
keg¢irilmasi imkaninin xitamina sabab olur. Bu hal Miilki Macallonin
375.2 va 383-cii maddolorinds 6z oksini tapmigdir. Kasici miiddatlor
150 hiiququn 6ziiniin xitam1 ilo naticalonir;

— iddia miiddsti cavabdehin verdiyi orizo osasinda totbiq edilir
(Miilki Mocollonin  375.2-ci maddosi). Kosici miiddot 1iso
mohkomonin 6z tosabbiisii ilo nozors alinir;

— iddia miiddsti dayandirila (Miilki Macallonin 379-cu maddoasi),
kosilo (Miilki Macollonin 380-ci maddosi) vo miioyyon hallarda
borpa edilo (Miilki Macollonin 382-ci maddosi) bilor. Kasici
miiddotlor 1so ganunda birbasa nozordo tutulan hallar istisna
olmaqla, dayandirila vo kasilo bilmoz.

Gostarilonlar baximindan, Miilki Macallonin 1246-c1 maddasi ilo
mioyyon edilmis miiddst (alti ay) mirasin qobulunun notariat
gaydasinda realizosi (rosmilosdirilmosi) tiglin nozords tutulmus
miiddat olaraq qgobul edilmsli, mirasin agildig1 giindon alt1 ay
kecdikdon sonra mirasin qobulunun notariat gaydada rosmilosdiril-
masing yol verilmomolidir. Homin miiddstin 6tiirtilmosindon sonra
miras omlakin gobulu mosalosi mohkomo qaydasinda holl edilo bilor.
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Burada nazore almaq lazimdir ki, mirasin gqobul edilmasi, habels
mirasdan imtina ilo olagodar miiddotlorin aximi vorasolorin
varasaliys ¢agirildigini bildiyi va ya bilmasli oldugu glindon baslayir.

Konstitusiya Mohkomaosinin Plenumu onu da qeyd etmoyi zoruri
hesab edir ki, Miilki Macallonin 1248.1-ci maddesine miivafiq
olaraq, mirasin gobul edilmosi iigiin miioyyonlogdirilmis alt1 ayliq
miiddatin uzadilmasi tolabi ilo bagl islors baxarkoen mohkomaolor
torofindon homin maddods nozords tutulmus “lizrlii sobab” anlayist
yalniz soxsin iradosindon asili olmayaraq veorosolik hiiququnun
realizosi li¢lin miiraciot edo bilmodiyi hallarla mohdudlas-
diritlmamali, igin biitiin hallari, belo miiracistin ganunvericiliklo
mioyyon edilmis miiddot orzindo edilmomosinin soboblori otrafli
arasdirilmagla mosaloys hiiquqi qiymaot verilmalidir.

Homginin masalo ilo olagoedar xarici Olkoalorin tocriibasi
arasdirilarkon bir sira Olkolordo daha mogsodomiivafiq vo ugurlu
normativ tonzimetmonin nozords tutuldugu miioyyan olunmusdur.
Masoalon, Almaniya Federativ Respublikasinin miilki ganunveri-
ciliyino osason, imtina hiiququnun mdévcudluguna baxmayaraq,
mirasin agilmasi ilo miras omlak vorasoya kegir. Ogor voraso mirasi
gobul etmisso vo ya mirasdan imtina {li¢iin nozords tutulmus miiddot
kecmisso, o, mirasdan imtina edo bilmoz. Mirasdan imtina
miiddstinin kegmaosilo voroso mirasi qobul etmis sayilir (Almaniya
Federativ Respublikasinin Miilki Macallosinin 1942 vo 1943-cii
maddolori).

Gostorilonlori nozoro alaraq Konstitusiya Mohkomasinin
Plenumu qeyd edir ki, Milki Macollo ilo voraso statusunun
yaranmasinin xiisusi qabul miiddoting bagl tutulmasi, eyni zamanda
mirasdan imtinanin ehtimal oluna bilmo imkan1 (Miilki Macollonin
1273-1-ci maddasi) hiiquqi baximdan geyri-miioyyonliyin yaran-
masina, mohkomo miibahisolorinin ¢oxalmasina sobab olmagla
yanagi, varasalik hiiququna dair Konstitusiya tominatina da xolol
yetirmis olur.

Bu baximdan Konstitusiya Mohkomosinin Plenumu hesab edir ki,
qanunverici orqan torafindon Miilki Macallonin mirasin gobulu vo
mirasdan imtina ilo slagodar normalarinin bu Qorarda oks olunmus
hiiquqi movqelor nozoro alinmaqgla tokmillogdirilmasi maqsade-
miivafiq olardi.

Miiraciotdo qaldirilan foaliyyat gabiliyyoti olmayan vo ya
mohdud foaliyyat gabiliyyatli soxslorin mirasdan imtina etmasi ilo
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olagodar mosoloyo goldikdo iso Konstitusiya Mohkomosinin
Plenumu qeyd edir ki, ganunverici gostorilon soxslor torofindon
miras omlakdan imtina edilmasinin xiisusi formasini miioyyon-
logdirorok, bu halda imtinanin yalniz mohkomo qorar1 osasinda
mimkiinlilyiinii tosbit etmisdir (Miilki Macollonin 1268.2-ci
maddosi).

Miilki Macallonin 33-cli maddasine uygun olaraq, goyyumluq vo
himayagilik foaliyyat gabiliyyati olmayan vo ya mohdud faaliyyot
qabiliyyatli fiziki soxslorin hiiquq vo monafelorinin miidafiosi iigiin
toyin edilir. Qoyyumlar goyyumluqda olanlarin qanun iizro
nlimayandolori olur vo onlarin adindan vo onlarin monafelori {i¢iin
biitiin zoruri oqdlori baglayirlar. Himayagilor iso himayagilikds olan
fiziki soxslorin miistoqil surotdo baglamaga ixtiyar1 c¢atmadigi
oqdlorin baglanmasina raziliq verirlor. Himayacilor himayads
olanlara 6z hiiquglarin1 hoyata kecirmokdo vo vozifolorini icra
etmokdo komok gostorir, habelo onlar1 {i¢lincii soxslorin sui-
istifadesindon qoruyurlar.

Birtorofli oqd olaraq miras omlakdan imtinanin da yalniz
mohkomonin icazosi ilo miimkiinliiylinii miioyyaonlogdirarkon
qanunverici mohz faaliyyat qabiliyyati olmayan va ya mohdud
foaliyyat qabiliyyatli soxslorin monafelorinin qorunmasi, goyyum vo
himayacilor torafindon yol verilo bilocok sui-istifado hallarimin
qarsisinin alinmasi diisiincosindon ¢ixis etmisdir. Nozoro alinmalidir
ki, foaliyyaot gabiliyyati olmayan vo ya mohdud foaliyyot qabiliyyatli
soxslorin mirasdan imtinasi hallarina da Miilki Macallonin 1256-c1
maddosindo nozordo tutulmus imtina miiddotlori ilo bagh
mohdudiyyat samil olunur.

Qeyd olunanlara asason Konstitusiya Mohkomasinin Plenumu
asagidaki noticalora golir:

— Miilki Macallonin 1246-c1 maddesinds miioyyaon edilmis alt1 ayliq
miiddot mirasin gabulunun notariat qaydasinda rosmilagdirilmasi
ticlin nozards tutulmus miiddatdir. Homin miiddoatin Gtiiriilmasindon
sonra mirasin ¢obulu mosolosi Miilki Macollonin 1248.1-ci
maddosine vo bu Qorarin tosviri-asaslandiricit hissosindo oks
olunmus hiiquqi movgelors uygun olaraq mohkomo gaydasinda holl
edilo bilar;

— Miilki Macallonin 1268.2-c1 maddasine uygun olaraq foaliyyat
qabiliyyeti olmayan vo ya mohdud foaliyyat qabiliyyatli vorasonin
miras omlakdan imtinasi1 ilo bagli mohkomoyo miiraciot edilmosino
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homin Macallonin 1256-c1 maddosindo nozordo tutulmus imtina
miiddoati samil edilir.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VI hissosini, “Konstitusiya Mohkomasi haqqinda” Azarbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini
rohbor tutaraq, Azorbaycan Respublikasi Konstitusiya Mohko-
mosinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Miilki Mocollosinin  1246-c1
maddasindo miioyyon edilmis alt1 ayliq miiddat mirasin qobulunun
notariat gaydasinda rosmilogdirilmosi {i¢lin nozordo tutulmus
miiddotdir. Homin miiddotin 6tiiriilmasindon sonra mirasin qabulu
mosalosi Azorbaycan Respublikasi Miilki Macollosinin 1248.1-ci
maddosino vo bu Qorarin tosviri-osaslandirict hissasindo oks
olunmus hiiquqi movgelors uygun olaraq mohkomo gqaydasinda hall
edilo bilar.

2. Azorbaycan Respublikasi Miilki Mocollasinin 1268.2-ci
maddasina uygun olaraq foaliyyst qabiliyysti olmayan vo ya
mohdud faaliyyot qabiliyyatli vorasonin miras omlakdan imtinasi ilo
bagli mohkomoyo miiraciot edilmasine homin Macollonin 1256-c1
maddasinda nazards tutulmus imtina miiddati samil edilir.

3. Qorar dorc edildiyi giindon qilivvoys minir.

4. Qorar Azorbaycan Respublikasinin rosmi dévlot gozetlorindo
vo “Azorbaycan Respublikast Konstitusiya Mohkomosinin
Molumati”’nda dorc edilsin, habelo Azorbaycan Respublikasi
Konstitusiya Mahkomasinin rosmi internet saytinda yerlosdirilsin.

5. Qarar qgotidir, he¢ bir organ vo ya soxs torofindon logv edilo,
dayisdirils va ya rosmi tofsir edilo bilmoz.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi1 Cinayat Macallosinin 177 va 178-ci
maddslarinin Azarbaycan Respublikas1 Konstitusiyasinin 25-ci
maddasinin I hissasi baximindan va Azarbaycan Respublikasi
Cinayat-Prosessual Macallasinin 318 va 391.8-1-ci maddalorinin
dlagoli sakildd sorh edilmasind dair

31 oktyabr 2022-ci il Baka sohori

Azaorbaycan Respublikast Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Humay Ofondiyeva,
Rovson Ismayilov, Ceyhun Qaracayev (moruzogi-hakim), Rafael
Qvaladze, Mahir Muradov, Isa Nocofov vo Kamran Sofiyevdon
ibarat torkibdo,

mohkomo katibi Foraid Oliyevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
VI hissosing, “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikas1t Qanununun 27.2 vo 33-cli maddslorino vo Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin Daxili Nizamnamasinin
39-cu maddosino miivafiq olaraq, xilisusi konstitusiya icraatinin
yazili prosedur gaydasinda kecirilon mohkomo iclasinda Gonco
Apellyasiya Mohkomasinin miiracioti asasinda Azarbaycan
Respublikas1 Cinayat Macallasinin 177 vo 178-ci maddslorinin
Azarbaycan Respublikas1 Konstitusiyasinin 25-ci maddasinin I his-
sosi baximindan vo Azorbaycan Respublikasi Cinayot-Prosessual
Macollasinin 318 vo 391.8-1-ci maddslorinin olagali sokildo sorh
edilmosino dair konstitusiya isino baxdi.

Is iizro hakim C.Qaracayevin moruzosini, maraqli subyektlorin
niimayondoalori  Gonco Apellyasiya Mohkomosinin  Cinayot
Kollegiyasinin sodri T.Muxtarovun, Azorbaycan Respublikas1 Milli
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Maclisi Aparatinin Dovlst quruculugu, inzibati vo horbi qanun-
vericilik s6basinin miidiri H.M.Seyidin, miitoxassislor Azorbaycan
Respublikast Ali Mohkomaosinin Cinayot Kollegiyasinin sadri
H.Nosibovun, Azorbaycan Respublikasi Bas Prokurorlugunun
Hiiquqi tominat vo insan hiiquqlar1 masololori idarosinin raisi
A.Osmanovanin miilahizalorini vo 1s materiallarin1 arasdirib
miizakiro edorok, Azorbaycan Respublikasi Konstitusiya Mohko-
mosinin Plenumu

MUDYYON ETDI:

Gonco Apellyasiya Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomosino (bundan sonra — Konstitusiya Mohko-
masi) miiraciot edarok Azorbaycan Respublikasi Konstitusiyasinin
(bundan sonra — Konstitusiya) 25-ci maddosinin I hissosi baxi-
mindan Azorbaycan Respublikasi Cinayot Maocallosinin (bundan
sonra — Cinayot Macollosi) 177 vo 178-ci maddalorinin vo
Azarbaycan Respublikast Cinayat-Prosessual Macallosinin (bundan
sonra — Cinayat-Prosessual Macallasi) 318 vo 391.8-1-ci madde-
lorinin alagali sokildo sorh olunmasini xahig etmisdir.

Miiraciotdon goriiniir ki, Gonco sohor Nizami Rayon Mohko-
mosinin 24 yanvar 2022-ci il tarixli hokmii ilo E.Babayev Cinayat
Macallasinin 178.2.2, 180.2.2 vo 180.2.4-cii maddalari ilo mohkum
edilmisdir. Belo ki, o, 2 mart 2019-cu 1l tarixindo S.Hasonovani
pulunu bankomatdan ¢ixarmaqda komok edocayi adi ilo aldatmus,
sonuncunun plastik kartin1 bankomata saldigdan sonra kartin
sifrasinin diizgiin olmadigini bildirmaklo kartda olan 512 manat pulu
cixardaraq olo kegirmisdir.

11 mart 2019-cu il tarixindo E.Babayev Z.Hiiseynova banko-
matdan pul cixararkon onu pulun c¢ixarilmasinda komoklik
gostorocoyi adi ilo aldatmis, bankomatin islomodiyini bildirib,
Z . Hiiseynovaya moxsus kartda olan 543 manat pulu bankomatdan
cixardaraq olo kegirmisdir.

Bundan sonra 5 iyul 2019-cu il tarixinde S.Mammadova 6ziina
moxsus plastik kartdan pul ¢ixardarkon E.Babayev sonuncunun
qarsisina kecib bankomatda pul olmadigini bildirorok qolundan
tutub itolomoklo hoyat vo saglamliq iiglin tohliikoli olmayan zor
totbiq etmis, pul bankomatdan ¢ixdigdan sonra iso homin moblogi
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S.Mammadovanin gozii qarsisinda gotiirarok qagmaqla soygunguluq
etmisdir.

E.Babayev Gonco sohor Nizami Rayon Mohkomaosinin
hokmiindon apellyasiya sikayoti verorok cozasinin yiingiillosdiril-
masini xahis etmisdir.

Gonco Apellyasiya Mohkomaosi torofindon iso baxilarkon hazirki
voziyyotdo soxsin omolinin Cinayat Macollosinin 177.2.3-1-ci
maddosi yaxud homin Mocollonin 178-ci maddosi ilo tovsif
edilmosino dair tocriibodo miixtolif yanasmalar oldugu miioyyon
edilmisdir.

Miiraciotedonin gonaotino goro, hazirda mdévcud olan istintaq vo
mohkoma tocriibasing asason istinad edilon cinayat isinin birinci vo
ikinci epizodlarinda oks edilmis cinayot omollori bozi hallarda
ogurluq kimi, bazi hallarda iso doloduzluq kimi tovsif edilir ki, bu da
Konstitusiyanin 25-ci maddosinin I hissosinin pozulmasi ilo
naticolonir.

Homginin miiraciotdo gostorilmisdir ki, hor iki maddonin
sanksiyasindaki cozalarin (azadligin mohdudlasdirilmast vo azad-
ligdan mohrum etmoa) novlari vo hadlsrinin eyni olmasina baxma-
yaraq, doloduzluq cinayat omalinin sanksiyasinda olavo olaraq
corima cozasinin nazordo tutulmast Cinayst Mocollosinin toloblori
baximindan doloduzluq cinayatinin ogurluqdan daha yiingiil cinayot
hesab edildiyini gostorir.

Miiraciotedon hesab edir ki, ganunverici Cinayot-Prosessual
Macallasinin 391.8-1-ci maddasinds apellyasiya instansiyasi mohko-
mosindo togsirlondirilon soxsin omolinin Cinayot Macollosinin
178.2.2-ci maddasindon, homin Macallonin 177.2.2 va 177.2.3-1-ci
maddolorino tovsif edilmosi, yoni daha agir cinayot {izro ittihamin
irali stirtilmasi ilo baglh miivafiq prosessual harakatlorin edilmasine
dair mohdudlasdirict norma miioyyon etmisdir.

Gostorilonloro asason Gonco Apellyasiya Mohkomasi hiiquq
totbigetmo tocriibasinin vahidliyinin vo bununla da hiiquqi miioy-
yonlik prinsipinin tomin edilmosi moagsadils, barabarlik hiiququ
baximindan Cinayat Macallasinin 177 vo 178-ci maddslarinin, eloco
do Cinayat-Prosessual Mocallosinin 318 vo 391.8-1-ci maddalorinin
sorh edilmasinin zaruriliyi gonasting golmisdir.

Konstitusiya Mohkomosinin Plenumu miiraciotlo olagodar
miilkiyyat oleyhino olan cinayetlorin bir novii kimi ogurluq vo
doloduzluq cinayotlorinin torkibinin, tévsifedici olamotlorinin, o
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ctimlodan cinayat-prosessual qanunvericiliyinin mahkoma baxiginin
hadlari ilo bagh normalarinin nazardon kecirilmosini vacib hesab
edir.

Hor bir cinayot omoli arasdirilarkon onun torkibinin diizglin
miioyyon edilmasi vo diizglin tovsif edilmasi cinayst olamaotlorini
oks etdiron amoallorin cinayot olub-olmamasini, cinayat torotmokda
togsirlondirilon goxsin togsiri olub-olmamasini miioyyanlosdirmaya,
habelo homin cinayato gors togsirlondirilon soxso adalstli coza toyin
edilmosino yonoalmisdir. Oks hal togsiri olmayan soxsin masuliyyato
alinmasina, yaxud da cinayot torotmokdo togsirli olan soxsin
mosuliyyotdon konarda qalmasina sobob ola bilor. Bu iso 6z
novbasinda Cinayot Macallasinin asaslandigi ganunculuq, ganun
qarsisinda boraborlik, togsira goro mosuliyyot, odalot vo humanizm
prinsiplorinin pozulmasina gotirib c¢ixara bilor (Konstitusiya
Mohkomasi Plenumunun “Azorbaycan Respublikasi Cinayat
Macallasinin 244.1-ci maddasinin sorh edilmoasina dair” 2011-ci il
17 mart tarixli Qorart).

Bu monada cinayot torkibinin formalagsmasinda zoruri vo
fakiiltativ olamatlorin boylik shomiyyati vardir. Zoruri slamatlor hor
bir cinayat torkibine moxsus elo olamotlordir ki, onlar mdvcud
olmadiqda cinayat torkibi yaranmir. Fakiiltativ olamatlor iso biitiin
cinayat torkiblari ticlin zaruri olmayan va forqli torkiblorde miixtalif
rol oynayan olamatlordir. Belo alamaotlors cinayatin obyektiv torafini
saciyyalondiron cinayatin toradilmo vaxti, yeri, Usulu, cinayatin
subyektiv torofini xarakterizo edon motiv vo mogsad vo s. aiddir.
Cinayot torkibi olamatlorinin zoruri vo fakiiltativ oslamatlors
boliinmasi ayri-ayrt cinayat torkiblorinin miisyyanloasdirilmasi vo
oxsar cinayatlorin bir-birindon forqlondirilmosi tii¢lin boyilik
ohomiyyat kosb edir (Konstitusiya Mohkomosi Plenumunun
“Azorbaycan Respublikasi Cinayat Macallasinin 177-ci maddasinin
“Qeyd” hissosinin 1 vo 3-cii bondlorinin sorh edilmosino dair”
2018-ci 1l 23 aprel tarixli Qarari).

Konstitusiya Mohkomosinin Plenumu vurgulayir ki, talama
cinayatlorinin novlari kimi ogurluq vo doloduzluq samallarinin torkib
olamatlorinin miioyyon edilmosi homin omollors cinayet-hiiquqi
qiymatin verilmasi baximindan miuhiim ohomiyyot kosb edir.
Cinayat Macallasinin 3-cii maddasing gors, yalniz bu Macalls ilo
nozordo tutulmus cinayot torkibinin biitlin olamotlorinin movcud
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oldugu omolin (horokot vo ya horokotsizliyin) toradilmasi cinayot
mosuliyyati yaradir.

Qeyd edilmalidir ki, ganunverici ogurlugu 6zgonin amlakini gizli
olaraq talama kimi miioyyon etmisdir. Belo ki, talama 6zgonin
omlakin1 tamah mogsadi ilo hiiquqazidd vo avozsiz olaraq, homin
omlakin miilkiyyatgising vo basqa sahibine ziyan vurmagqla gotiirms,
Oziinlin vo ya basqa soxslorin xeyrino kecirmodo ifado olunur.
Gotirmonin gizliliyi dedikdos, cinayotin zoror¢okmisdon vo digor
soxslordon xoborsiz hoyata kegirilmosi basa diisiilir. Ogurluq
zamani togsirkar soxs zoror¢okmisin omlakini onun iradasindon
konar, gizli gotiirorok 6z soroncamina kegirir. Belsliklo, ogurlugu
talamanin basqa formalarindan forqlondiron slamat mohz homin
omolin gizli tisulla téradilmosidir.

Ogurluq cinayastinin obyekti qismindo miilkiyyst miinasibatlori
cixig edir. Bu cinayst omolinin obyektiv cohoti 6zgonin omlakini
gizli talamada ifado olunur. Ogurluq subyektiv cohstdon yalniz
birbasa qosd formasinda, tamah magsadils toradilir (Konstitusiya
Mohkomosi Plenumunun “Azorbaycan Respublikast Cinayot
Macallasinin 177.2.3-cti maddosinin gsorh edilmosino dair” 2011-ci il
9 iyun tarixli Qorart).

Cinayot Mocollosi ilo ogurlug omolinin mioyyon edilmis
tovsifedici olamatlorindon biri do homin amalin elektron malumat
dastyicilarindan, yaxud informasiya texnologiyalarindan istifado
edilmoaklo torodilmasidir (Cinayst Macallosinin 177.2.3-1-ci
maddosi).

Homin maddonin dispozisiyasinda iki omol mioyyonlos-
dirilmisdir:

— ogurlugun elektron molumat dasiyicilarindan istifado edilmoklo
toradilmasi;

— ogurlugun informasiya texnologiyalarindan istifado edilmoklo
toradilmasi.

Konstitusiya Mohkomasi Plenumunun bununla slagodar avvalki
Qorarlarinda da geyd etdiyi kimi, bank kartlarinin ogurlanmasi,
basqa yolla olo kegirilmosi vo ya saxtalasdirilmasi vo homin
kartlardan istifado etmoklo bankomatlardan 6zgosino moxsus nagd
pul vosaitlorinin talanmasi, yaxud da hor hansi pul 6donislorinin
aparilmasi 6z ictimai tohliikoliliyina, toradilmo tisulu vo vasitasing
goro sado ogurlugdan forglonir.
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Cinayat Macallasinin 177.2.3-1-ci maddasinin birinci hissosinda
nozords tutulmus cinayot, ogurluq omalinin $oxs torofindon talama
vo ya miixtolif ganunsuz yollarla oldo edilmis kartdan vo onun
identifikasiya nomrosindon (pin kodundan) istifado etmoklo
toradilmasini nozordo tutur (“Azorbaycan Respublikast Cinayot
Macalloasinin 177.2.3-1-ci maddasinin sorh edilmasina dair” 2015-ci
il 22 1yun tarixli Qorar).

Homin Macollonin 178-ci maddasi iso doloduzluq cinaystini
etibardan sui-istifade etma vo ya aldatma yolu ilo 6zgonin omlakini
olo kecirmo vo ya omlak hiiquqlarint oldo etmo kimi miioyyon
etmisdir. Doloduzluq cinayotinin do obyekti qismindo miilkiyyot
minasibatlori ¢ixis edir vo subyektiv cohotdon yalniz birbasa qosd
formasinda, tamah mogqsadilo toradilir.

Doloduzluq cinayatini ogurluqdan forqlondiron on miihiim
olamotlordon biri onun térodilmosi Usuludur. Belo ki, doloduzluq
cinayati digor talama cinayotlorindon forqli olaraq, mohz aldatma vo
ya etibardan sui-istifado etmo yolu ilo toradilir vo omlak sahibi 6z
omlakini vo ya ona olan hiiququnu basqa soxsloro yalan vodlorin
tosiri altinda, heg bir tozyiq vo ya tosir, zor totbiq etma, yaxud zor
totbiq etmo hodosi olmadan koniillii surotdo vermis olur. Bagqa
s0zlo, omlak soxsin sahibliyinden gizli yolla ¢ixmir, aldadilma vo ya
etibarindan sui-istifado edilmo noticosindo zoror¢okmisin 0Ozii
torofindon zahiron koniillii sokilds togsirkar soxso verilir. Togsirkar
soxs etibardan sui-istifado etmo vo ya aldatma yolu ilo zororgokmis
soxsi yanilma doracosino ¢atdirmaqla omlakin ona verilmasino nail
olur.

Aldatma dedikdo, 6zgonin omlakini vo ya omlak hiiququnu olo
kegirmok maqsadi giidon soxs torofindon bilorokdon hagigoto uygun
olmayan, yalan molumatlarin verilmasi, hoqiqi molumatlarin iso
gizlodilmasi va ya qosdon amlakin olo kegirilmasing yonalmis basqa
horokotlorin edilmosi (masolon, algi-satqi miigavilosinin predmeti
olan saxta ogyalarin togdim edilmosi, malin alinmasi zamani aldadici
tisullardan istifads edilmasi va sair) nazards tutulur.

Etibardan sui-istifados iso 6zgonin omlakini vo ya omlak hiiququnu
alo kecirmok niyyotinds olan soxs torofindon omlakin miilkiyyatcisi,
omlaka sahiblik edon vo ya omlak iizorindo soroncam vermok
hiiququ olan soxslo yaranmig etibarli miinasibotlordon sui-istifado
olunmasidir. Etibardan sui-istifado, homginin soxsin omlaki vo ya
ona olan hiiququ ovozsiz sokildo olo kegirmok moqsadi ilo {izorino
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gotlirdiiyli hor hans1 6hdsliyi yerino yetirmok niyyotindo olmadigi
hallarda yaranmis olur.

Nozoro alinmalidir ki, ogurluq vo doloduzluq cinayatlori tovsif
edilorkon talamanin predmeti olan omlakin nodo ifado olunmasina
xiisusi diqgot yetirilmoalidir.

Azorbaycan Respublikast Morkozi Bankinin Idaro Heyoti
torofindon 10 iyul 2012-ci il tarixindo qobul edilmis “Odonis kart-
larinin emissiyas1 vo istifadosi Qaydalari”nin 2.1.1-ci bondino
asasan, Odonis kartt nagdsiz odonislorin aparilmast vo nagd pul
vosaitinin alda edilmasi tigiin istifado edilon 6donis alotidir.

Beloliklo, 6donis kart1 yalniz 6donis aloti kimi ¢ixis etdiyindon,
Odonis kartlarindan istifade edilmoklo torodilon ogurluq vo
doloduzluq cinayotlorindo talamanin predmeti 6donis kart1 deyil,
0donis karti vasitosilo bank hesabindan moxaric edilon pul vasaitidir.

Ogurluq cinayati torodilorkon zororgokmis bilavasito talamanin
predmeti olan omlakin (mosalon, hesabdaki pul veosaitinin) onun
milkiyyatindon yaxud sahibliyindon ¢ixdigini bilmir vo ya togsirkar
homin omlak1 zororgokmisdon xabarsiz, gizli sokilds olo kegirdiyini
gliman edir. Doloduzluq cinayotindo iso zoror¢okmis bilavasito
talamanin predmeti olan omlaki vo ya amlak hiiququnu togsirkarin
sahibliyina va ya saroncamina verdiyini dork edir.

Konstitusiya Mohkomasinin Plenumu geyd etmoyi zoruri hesab
edir ki, basqasina moxsus Odonis kartlarindan istifado edilmoklo
vosaitin olo kegirilmasinin ogurluq vo ya doloduzluq kimi tovsif
edilmoli olmasini miioyyonlogdirmak {igiin aldatmaya yo6nolmis
horokatlorin hans1 mogsadlo hoyata kegirilmosinin aydinlagdiriimast
mithiim oshomiyyat kosb edir.

Belo ki, avvaldo do geyd olundugu kimi, doloduzluq cinayati
torodilon zaman togsirkarin aldatmada ifado olunan horokatlori
bilavasits zorar¢okmis soxsi yaniltmaga yonalir ki, noticodo sonuncu
0z amlakimi koniillii olaraq tagsirkar soxsa toqdim edir.

Ogurluq cinayatlorinds iso aldatma bilavasito basqasinin omlakini
alo kegirmok deyil, yalniz cinayatin toradilmasine sorait yaratmagq,
omolin toradilmosini asanlasdirmaq moqsadi giidiir, amlak iso
sahibin iradosino zidd olaraq gizlin sokildo olo kegirilir.

Basqasina moxsus kartdan istifado etmoklo wvosaitin olo
kecirilmosi halinda togsirkarin zoror¢gokmisi bankomatdan pul
¢okmoyo yardim etmosi adi ilo aldatmasi 6donis kartini olo
kecirmok, ogurluga sorait yaratmaq mogsadi giidiir. Pulu moxaric
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etmoak iiclin zoruri olan sifronin yanlis oldugunu vo ya bankomatin
calismadigint bildirmoklo zoror¢okmisin aldadilmasi iso 6zgosino
moxsus pulu alo kegirmanin gizliliyini tomin etmok moagsadi dasiyir.

Homginin nozora alinmalidir ki, geyd olunan iisullardan istifado
etmoklo toradilon cinayotlords togsirkar 6donis kartini he¢ do homiso
aldatma yolu ilo zororgokmisdon almir, bozon homin 6donis karti
zororgokmisin 6z xahisi ilo, yardim etmasi {i¢iin togsirkara verilir.
Togsirkar iso oldo etdiyi bu imkandan istifado etmoklo pul vosaitini
zarorgokmis soxsdon xabaorsiz, gizli sokilds olo kegirir.

Qeyd edilonlor belo naticoya golmoayo imkan verir ki, soxsin
O0donis kartin1 oldo etmoyo yonolmis aldatmada ifado olunan
horokotlori gizli sokilde talamaq niyysti ilo pul vesaitini alo
kecirmoyo sorait yaratmaq Ucilin hoyata kecirildiyi hallarda, omoal
daladuzluq deyil, ogurluq kimi tévsif edilmalidir.

Konstitusiya Mohkomaosinin Plenumu miiraciotdo galdirilan digor
mosalo ilo bagli agsagidakilar qeyd edir.

Cinayat-Prosessual Macollosinin 318.1 vo 318.2-ci maddsloring
asason, mohkomo baxisi zamani cinayat isine, mohkomoyadok
sadolosdirilmis icraatin materiallarina vo ya xiisusi itttham
qaydasinda sikayoto yalniz togsirlondirilon soxso qarst irali siiriilmiis
vo ya mohkomoys verilon ittiham daxilinds baxilir. Mohkomao baxist
naticosinde mohkama togsirlondirilon soxsin amalini agir cinayatdon
daha yiingiil cinayst omolino tovsif etmok, habelo ona garst iroli
siiriilmiis ittthamdan ayri-ayr1 bondlori ¢ixartmaq hiiququna
malikdir. Mohkomo baxist zamani togsirlondirilon soxsin
horokotlorindo daha agir cinayatin olamotlorinin moévcudlugu
mioyyan edildikdo, dovlot ittihamgisinin vosatoti osasinda mohkomo
iroli siirlilmiis ittiham {izro cinayot isinin vo ya mohkomoyadok
sadolosdirilmis icraat materiallarinin baxilmasina xitam verilmasi vo
togsirlondirilon soxso basga ittthamin irali siiriilmosi mosalasing
baxilmasi tigiin isin ibtidai arasdirmaya prosessual rohborliyi hoyata
keciron prokurora qaytarilmasi barodo osaslandirilmis qorar gixarir.
Mohkamao baxis1 zamani toagsirlondirilon soxsin harokatlorindo daha
agir cinayotin olamotlorinin movcudlugu barodo zororgokmis soxsin
Vo ya onun ganuni niimayondosinin vasatoti osasinda mohkoma bu
maddodo nozords tutulmus qaydada gorar ¢ixara bilar.

Gorilindiiyti kimi, cinayot-prosessual qanunvericiliyi mohkomo
baxist zamani togsirlondirilon soxsin horokatlorindo daha agir
cinayatin olamatlorinin miioyyon edildiyi hal {i¢lin xiisusi prosedur
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qaydas1 nozords tutaraq, mohkomaonin 6z togobbiisii ilo deyil, yalniz
dovlat ittihamgisinin vo yaxud zororgokmis soxsin (onun ganuni
nlimayondasinin) vosatoti oldugu toqdirds, daha agir ittihamin irali
stiriilmosi mosalasine baxilmast mogsadils isin ibtidai aragdirmaya
prosessual rohborliyi hoyata keciron prokurora qaytarilmasini tosbit
etmisdir (Konstitusiya Mohkomosi Plenumunun “Azorbaycan
Respublikas1 Ali Mohkomaosinin Horbi Kollegiyasinin 7 iyul 2011-ci
il tarixli gorarinin Azorbaycan Respublikasinin Konstitusiyasina vo
qanunlarina uygunlugunun yoxlanilmasina dair” 2012-ci il 17 aprel
tarixli Qorari).

Qanunvericinin bu moévqgeyi mohkomonin itttham funksiyasini
yering yetirmomasi, ¢okismo prinsipind uygun olaraq proses boyu
mohz itttham vo miidafio toroflori arasinda obyektiv vo qorozsiz
arbitr rolunda ¢ix1s etmoli olmasi ilo baglidir. Cinayat masuliyyatinog
colb etmonin qanuni qaydasinin vo togsirlondirilon soxsin miidafio
hiiququnun tomin edilmasi mogsading do xidmaot edir.

Konstitusiya Mohkomasi Plenumunun avvalki gorarlarinda da oks
olunmus hiiquqi movqgeys gors, cinayat isinin halli lzro
mohkomonin vo ittiham torofinin funksiyalar1 bir-birindon ciddi
forqlonir vo onlardan hor biri miivafiq subyektin iizorino diisiir.
Cinayot toqibinin baglanmasi, ittthamin iroli siiriilmosi vo
mohkomods miidafiosi ganunda miioyyon edilon orqanlar vo vozifali
soxslor, qganunda nozordo tutulmus hallarda iso homginin
zarorgokmis torofindon hoyata kegirilir. Cinayot odalot miithakimosi
vasitosilo, c¢okismo vo toroflorin hiiquq beraborliyi osasinda
mohkama hakimiyyatini hayata kegiron mohkoma i§in icraati zamani
itttham vo ya miidafio torofinin prosessual solahiyyatlorini 6z
lizoring gotiirarak onlardan hor hansi birinin torafinde dayanmamali,
yaxud onlar1 ovoz etmomali, biitiin proses boyu obyektiv vo qorazsiz
arbitr olaraq qalmalidir (““Azorbaycan Respublikast Cinayot-
Prosessual Macoallasinin 43.1.1, 314.2-c1 maddoalorindo nozorda
tutulmus “dovlet ittthamgis1 vo xiisusi ittthamgi cinayat togibindon
imtina etdikdo” middoasinin sorh edilmosino dair” 2008-ci il
15 fevral tarixli Qorar).

Cinayot-prosessual ganunvericiliyindo miioyyan edilmis bu tomaol
gqayda, homginin Konstitusiyanin 133-cii maddasinin I hissasindo
nozordo tutulmus Azorbaycan Respublikasi Prokurorlugunun
solahiyyatlorinin mahiyystindan irali golir. Homin maddays gors,
Azorbaycan Respublikasinin Prokurorlugu qanunla nozordo
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tutulmus qaydada vo hallarda qanunlarin icra vo totbiq olunmasina
nozarot edir, ganunla nozordo tutulmus hallarda cinayat islori
baslayir vo istintaq aparir, mohkomodo dovlot ittthamini miidafio
edir, mohkomodo iddia qaldirir, mohkomo gorarlarindan protest
Verir.

Cinayot-Prosessual Macallasinin 391.8-1-ci maddasino asasan,
apellyasiya instansiyast mohkomaosi birinci instansiya mohkomo-
sindo dovlot ittthamegis1 torofindon miidafio edilmis ittithamla
miiqayisodo daha agir cinayat {lizro ittthamin irali siiriilmosino dair
Azorbaycan Respublikasi Bas prokurorunun, Naxc¢ivan Muxtar
Respublikasinin  orazisindo, homg¢inin Nax¢ivan Muxtar
Respublikasiin prokurorunun protesti ilo razilasdiqda apellyasiya
sikayotino vo apellyasiya protestino baxilmasina xitam verilmosi vo
cinayat iginin, mohkomoyodok sadslosdirilmis icraat materiallarinin
birinci instansiya mohkomaosine qaytarilmasi haqqinda qorar ¢ixarir.

Konstitusiya Mohkamasinin Plenumu bununla bagl qeyd edir ki,
qanunverici torofindon apellyasiya icraati zamani togsirlondirilon
soxso daha agir cinayat iizro ittthamin irali siirtilmosi moagsadi il igin
birinci instansiya mohkomosina qaytarilmasi barado protestlo ¢ixis
etmok solahiyyotinin yalniz Azorbaycan Respublikasinin Basg
Prokuroru vo ya Naxc¢ivan Muxtar Respublikasinin orazisinda,
homg¢inin Nax¢ivan Muxtar Respublikasinin prokuroruna verilmosi
mivafiq dovlot ittthamgis1 torofindon miidafio edilmis ittthamla
olagodar movgeyin yalmiz yuxarit prokuror torofindon doyisdirilo
bilmasi ilo baghdir.

Qeyd olunanlara asason Konstitusiya Mohkamasinin Plenumu
asagidaki naticaloro golir:

— togsirkarin 6donis kartini oldo etmoyo yonoalmis aldatmada ifado
olunan horokatlori gizli sokildo talamaq niyyeti ilo pul vesaiting
catmagi asanlasdirmaq tUg¢iin hoyata kecirildiyi hallarda, omaol
Cinayat Macallasinin 178-ci maddasi ilo doladuzluq deyil, homin
Macollonin 177-ci maddesine uygun olaraq ogurluq kimi tovsif
edilmolidir;

— Cinayat-Prosessual Macoallosinin 318-ci maddesinin monasina
g0ra, mohkoma baxis1 zamani togsirlondirilon soxsin horakatlorindo
daha agir cinayotin olamotlorinin movcudlugu miisyyon edildikdo,
mohkomo 6z tosobbiisii ilo ittihamin agirlasdirilmasina dair qorar
gobul eds bilmoz.
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Cinayat-Prosessual Macollosinin 391.8-1-ci maddosinin tolobino
osason, apellyasiya instansiyast mohkomasi ovvoalki ittihamla
miiqayisodo daha agir cinayat lizro ittthamin irali siiriilmosino dair
miivafiq protest oldugu toqdirds, isin birinci instansiya mohko-
masing qaytarilmasi haqqinda gorar qabul eds bilor.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VI hissosini, “Konstitusiya Mohkomaosi haqqinda” Azorbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini
rohbar tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomo-
sinin Plenumu

QORARA ALDI:

1. Togsirkarin 6donis kartint oldo etmoyo yonolmis aldatmada
ifado olunan horokotlori gizli sokildo talamaq niyyoti ilo pul
vosaitino catmagi asanlasdirmaq tiglin hoyata kegirildiyi hallarda,
omol Azorbaycan Respublikasi Cinayat Macollosinin 178-ci
maddasi ilo doloduzluq deyil, homin Macsllonin 177-ci maddasing
uygun olaraq ogurluq kimi tovsif edilmolidir.

2. Azorbaycan Respublikasi Cinayot-Prosessual Macoallosinin
318-ci maddosinin monasina goro, mohkomo baxis1 zamani togsir-
londirilon goxsin harokatlorindo daha agir cinaystin olamatlorinin
movcudlugu miioyyon edildikdo, mohkomo 6z tosobbiisii ilo
ittthamin agirlagdirilmasina dair qorar gobul eds bilmoz.

Azorbaycan Respublikasi Cinayot-Prosessual Macollosinin
391.8-1-ci maddosinin tolobino osason, apellyasiya instansiyast
mohkomasi oavvalki ittihamla miigayisodo daha agir cinayat iizro
ittthamin irali siirtilmasina dair miivafiq protest oldugu taqdirda, isin
birinci instansiya mohkomosino gaytarilmasi haqqinda gorar gobul
edo bilar.

3. Qorar dorc edildiyi giindon qlivvays minir.

4. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetlorindo
vo “Azorbaycan Respublikas1 Konstitusiya Mohkomoasinin
Molumati”’nda dorc edilsin, habelo Azorbaycan Respublikasi
Konstitusiya Mohkomasinin rosmi internet saytinda yerlosdirilsin.

5. Qarar qgotidir, he¢ bir organ vo ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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ON THE BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE PLENUM OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

Interpretation of Articles 177 and 178 of the Criminal
Code of the Republic of Azerbaijan coherently in terms of Part
I of Article 25 of the Constitution of the Republic of Azerbaijan

and Articles 318 and 391.8-1 of the Criminal Procedure
Code of the Republic of Azerbaijan.

31 October 2022 Baku city

The Plenum of the Constitutional Court of the Republic of
Azerbaijan, composed of Farhad Abdullayev (Chairman), Sona
Salmanova, Humay Afandiyeva, Rovshan Ismaylov (Reporter-
Judge), Ceyhun Qaracayev, Rafael Gvaladze, Mahir Muradov, Isa
Najafov and Kamran Shafiyev

attended by the Court Clerk Faraid Aliyev,

considered the constitutional case on the interpretation of Articles
177 and 178 of the Criminal Code of the Republic of Azerbaijan in
terms of Part I of Article 25 of the Constitution of the Republic of
Azerbaijan and Articles 318 and 391.8-1 of the Criminal Procedure
Code of the Republic of Azerbaijan coherently pursuant to Part VI
of Article 130 of the Constitution of the Republic of Azerbaijan,
Articles 27.2 and 33 of the Law of the Republic of Azerbaijan "On
the Constitutional Court" and Article 39 of the Internal Regulations
of the Constitutional Court of the Republic of Azerbaijan, based on
the appeal of Ganja Court of Appeals at the court session of the spe-
cial constitutional proceedings held in the written procedure

The Plenum of Constitutional Court having investigated and dis-
cussed the judge C. Qaracayev's report on the case, the considera-
tions of representatives of interested subjects — T.Mukhtarov,
Chairman of the Criminal Board of Ganja Court of Appeal and
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H.M.Seyid, Head of the Department of State Building,
Administrative and Military Legislation of Milli Majlis
Administrative Office of the Republic of Azerbaijan, the experts
N.Nasibov, Chairman of the Criminal Board of the Supreme Court
of the Republic of Azerbaijan, A.Osmanova, head of the Department
of Legal Protection and Human Rights Issues of the General
Prosecutor's Office of the Republic of Azerbaijan, as well as the case
materials, the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DETERMINED AS FOLLOWS:

Ganja Court of Appeal has requested to interpret the Articles 177
and 178 of the Criminal Code of the Republic of Azerbaijan
(hereinafter — the Criminal Code) and Articles 318 and 391.8-1 of
the Criminal Procedure Code of the Republic of Azerbaijan (here-
inafter — the Criminal Procedure Code) coherently in terms of Part I
of Article 25 of the Constitution of the Republic of Azerbaijan
(hereinafter — the Constitution) by appealing to the Constitutional
Court of the Republic of Azerbaijan (hereinafter — the Constitutional
Court).

It is evident from the appeal that E.Babayev was convicted under
Articles 178.2.2, 180.2.2 and 180.2.4 of the Criminal Code by the
judgment of Nizami District Court of Ganja City, dated 24 January
2022. Thus, on 2 March 2019, he deceived S.Hasanova by saying
that he would help her withdraw money from ATM, and after
inserting the latter's plastic card into ATM, he embezzled the money
in the amount of 512 manats on the card, stating that the card's
password was incorrect.

On 11 March 2019, E.Babayev deceived Z.Huseynova while
withdrawing money from the ATM by saying that he would help her
withdraw money, told her that the ATM was not working, and
embezzled 543 manats from ATM card belonging to Z.Huseynova.

After that, on 5 July 2019, when S. Mammadova was withdraw-
ing money from her plastic card belonging to her, E. Babayev
approached the latter and told her that there was no money in the
ATM, and by grabbing her arm and pushing her, he applied force
that was not dangerous to life and health and after the money was
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withdrawn out of ATM, he committed robbery by taking the amount
in front of S. Mammadova and running away.

E.Babayev filed an appeal against the verdict of Nizami district
court of Ganja city and asked for mitigation of the punishment.

During the consideration of the case by Ganja Court of Appeal, it
was determined that in the current situation, there are different
approaches in practice concerning the interpretation of a person's act
by Article 177.2.3-1 of the Criminal Code or Article 178 of the same
Code.

According to the appellant’s conclusion, pursuant to the currently
available investigative and judicial experience, the criminal acts
reflected in the first and second episodes of invoked criminal case
are interpreted in some cases as theft, and in some cases as fraud,
comes to the result of violation of Article 25 of Part I of the
Constitution.

It is also stated in the appeal, that despite the fact that the types
and limits of punishments (deprivation of liberty and imprisonment)
sanctioned by both articles are the same, the provision of an addi-
tional fine as a sanction for the crime of fraud shows that the crime
of fraud is considered a lighter crime than theft, in terms of the
requirements of the Criminal Code.

The appellant considers that the legislator has defined a restrictive
norm on taking appropriate procedural actions related to the prose-
cution of a more severe crime in Article 391.8-1 of the Criminal
Procedure Code in the court of appeals in regard of interpretation of
the action of offender from Article 178.2.2 of the Criminal Code to
Articles 177.2.2 and 177.2.3-1 of that Code.

Based on the foregoing, Ganja Court of Appeal has come to
conclusion that in order to ensure the uniformity of law enforcement
practice and thus the principle of legal certainty, it is necessary to
interpret Articles 177 and 178 of the Criminal Code, as well as
Articles 318 and 391.8-1 of the Code of Criminal Procedure from
the point of view of the right to equality.

The Plenum of the Constitutional Court considers it important to
review the composition and descriptive features of the crimes of
embezzlement and fraud as types of crimes against property in
connection with the appeal, as well as the norms of criminal proce-
dure legislation on the limits of judicial review.
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When investigating each criminal act, the correct definition and
description of its composition is aimed at determining whether the
acts reflecting the signs of a crime are crimes, whether the person
accused of committing a crime is guilty or not, as well as determining
a fair punishment for the person accused of that crime. Adverse case
may cause holding a guiltless person responsible, or acquitting a cul-
prit committing a crime from responsibility. This, in turn, may lead
to violation of the principles of legality, equality before the law,
responsibility for guilt, justice and humanism on which the Criminal
Code is based (Decision of the Plenum of the Constitutional Court
"On the Interpretation of Article 244.1 of the Criminal Code of the
Republic of Azerbaijan" dated 17 March 2011 ).

In this sense, essential and optional features signs are of great
importance in formation of criminal culpability. Essential features
are those features of each criminal offense, without which the
criminal culpability does not exist. Optional features are signs that
are not necessary for all criminal culpabilities and play different
roles in different elements of crime. Such features include the time,
place, and method of committing the crime, which characterize the
objective side of the crime, the motive and purpose, which charac-
terize the subjective side of the crime, etc. The division of criminal
culpability into essential and optional features is of great importance
for determining separate elements of a crime and distinguishing
similar crimes from each other ( Decision of Plenum of the
Constitutional Court of the republic of Azerbaijan on interpretation
of Paragraphs 1 and 3 of the "Explanatory Note" part of Article 177
of the Criminal Code of the Republic of Azerbaijan of 23 April
2018).

The Plenum of the Constitutional Court emphasizes that deter-
mining the constituent features of acts of theft and fraud, such as the
types of robbery crimes, is of great importance in terms of defining
the criminal-legal value to those acts. According to Article 3 of the
Criminal Code, only the commission of an act (action or inaction) in
which all the elemens of the criminal culpability provided for by this
Code entails criminal liability.

It should be noted that, the legislator has defined theft as secretly
robbing someone else's property. Thus, robbery is defined as the ille-
gal and gratuitous capture of someone else's property for the purpose
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of greediness, causing damage to the owner and other owners of that
property, and transferring it to his/her or other persons' benefit.
Secrecy of capture means that the crime is carried out without the
knowledge of the victim or other persons. In the case of theft, the
culprit captures the property of the victim against his/her will and
secretly takes it for his/her disposal. Thus, the distinguishing feature
of theft from other forms of robbery is that the act is carried out in
secret.

Property relations act as the object of the crime of theft. The
objective aspect of this criminal act is expressed in the secret
looting of someone else's property. Theft is subjectively committed
only in the form of direct intent, for the purpose of greediness
(Decision of the Plenum of the Constitutional Court "On the inter-
pretation of Article 177.2.3 of the Criminal Code of the Republic of
Azerbaijan", 9 June 2011).

One of the descriptive characteristics of the act of theft defined by
the Criminal Code is that the act is committed using electronic data
carriers or information technologies (Article 177.2.3-1 of the
Criminal Code).

In the disposition of that article, two actions are defined:

— committing theft using electronic data carriers;

— committing theft using information technologies.

As the Plenum of the Constitutional Court noted in its previous
Decisions in this regard, stealing, seizing in any way or falsifying
bank cards in any other way, and using such cards to rob one's own
cash from ATMs, or make any cash payments differ from simple
theft for its danger to the public, the method and means of commit-
ting.

The crime provided for in the first part of Article 177.2.3-1 of the
Criminal Code implies that the act of theft is committed by a person
by looting or using a card and its identification number (PIN code)
obtained by various illegal means (Decision on interpreting Article
177.2. of the Criminal Code of the Republic of Azerbaijan", 22 June
2015).

Article 178 of the same Code defined the crime of fraud as
seizing someone else's property or acquiring property rights through
abuse of trust or deception. Property relations act as the object of the
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crime of fraud, and subjectively it is committed only in the form of
direct intent, for the purpose of greediness.

One of the most important features that distinguish the crime of
fraud from theft is the manner in which it is committed. Thus, the
crime of fraud, unlike other crimes of robbery, is committed pre-
cisely by deception or abuse of trust, and the owner of the property
gives his property or the right to it to other persons under the
influence of false promises, without any pressure or influence,
coercion, or gives voluntarily without the threat of coercion. In other
words, the property does not come out of the person's possession
secretly, but is given to the culprit voluntarily by the victim
himselt/herself as a result of deception or abuse of trust.

The culprit succeeds in transferring the property to the victim by
misleading the victim through abuse of trust or deception.

Fraud is defined as the deliberate giving of untrue and false infor-
mation, concealment of true information, or other intentional actions
aimed at seizing property by a person who aims to seize another's
property or property rights (for example, presentation of dummies
that are the subject of a purchase agreement, using deceptive
methods during the purchase of goods, etc.).

Abuse of trust is the abuse of the trust relationship established
with the owner of the property, the person who owns the property or
has the right to dispose of the property by the person who intends to
seize the property or property rights of another person.

Breach of trust also occurs when a person does not intend to
fulfill any obligation he undertakes with the intention of taking
property or the right to it without compensation.

It should be taken into account that when describing the crimes of
theft and fraud, special attention should be paid to the description of
the property that is the subject of looting.

According to Article 2.1.1 of the "Rules of Issuance and Use of
Payment Cards" adopted by the Management Board of the Central
Bank of the Republic of Azerbaijan on 10 July 2012, a payment card
is a payment instrument used to make non-cash payments and obtain
cash.

Thus, since the payment card acts only as a payment instrument,
in theft and fraud crimes committed using payment cards, the object
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of looting is not the payment card, but the funds withdrawn from the
bank account through the payment card.

When the crime of theft i1s committed, the victim does not know
that the property that is the object of robbery (for example, money
in the account) is out of his ownership or possession, or the
perpetrator assumes that the property is secretly seized without the
knowledge of the victim. In the crime of fraud, the victim directly
realizes that he has given the property or property right to the
possession or disposal of the offender.

The Plenum of the Constitutional Court considers it necessary to
note that in order to determine whether the seizure of funds by using
payment cards belonging to someone else should be described as
theft or fraud, it is important to clarify the purpose of the actions
aimed at deception.

So, as mentioned earlier, when the crime of fraud is committed,
the actions of the perpetrator expressed in deception are aimed
directly at misleading the victim, as a result of which the latter
voluntarily presents his property to the culprit.

In the case of theft crimes, deception does not aim to seize some-
one else's property directly, but only to create conditions for the
commission of the crime, to facilitate the commission of the act, and
the property is secretly seized against the owner's will.

In case of seizure of funds by using a card belonging to another
person, the purpose of deceiving the victim with regard to helping
him to withdraw money from the ATM is to seize the payment card
and create conditions for theft. Deceiving the victim by saying that
the password necessary to withdraw money is wrong or that the
ATM is not working is aimed at ensuring the secrecy of seizing
money belonging to someone else.

It should also be taken into account that in crimes committed
using the mentioned methods, the perpetrator does not always get
the payment card from the victim by deception, sometimes the
payment card is given to the perpetrator at the request of the victim
to help him. Using this opportunity, the culprit seizes the money
secretly without the knowledge of the victim.

The above-mentioned allows us to come to conclusion that in
cases where the actions expressed in deception aimed at obtaining a
person's payment card are carried out in order to create conditions
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for seizing funds with the intention of secretly robbing them, the act
should be described as theft, not fraud.

The Plenum of the Constitutional Court notes the following
regarding the other issue raised in the appeal.

Pursuant to Articles 318.1 and 318.2 of the Code of Criminal
Procedure, a criminal case, materials of simplified pre-trial
proceedings or a complaint in the order of a special charge are
considered in the course of court hearing only as part of the charge
brought against the accused or submitted to the court. As a result of
the court hearing, the court has the right to classify the act of the
accused person from a serious crime to a lesser crime, as well as to
remove individual items from the charge brought against him/her.
During the court hearing, if the presence of signs of a more serious
crime is determined in the actions of the accused, based on the
motion of the public prosecutor, the procedural management of the
case is carried out for the preliminary investigation in order to
terminate the consideration of the criminal case on the charge
brought by the court or the simplified pre-trial materials and to con-
sider the issue of bringing another charge to the accused makes a
reasoned decision to return the criminal case to the prosecuting
attorney carrying the procedural guidance of preliminary investiga-
tion. Based on the request of the victim or his/her legal representa-
tive, the court may make a decision in the manner provided for in
this article on the presence of signs of a more serious crime in the
actions of the accused during the court hearing.

As it is evident, the criminal procedural legislation envisages a
special procedural rule for cases where the signs of a more severe
crime are determined in the actions of the accused during the court
hearing, and not at the court's own initiative, but only if there is a
motion of public prosecutor or the victim (his/her legal representa-
tive), it was determined to return the case to the prosecutor who con-
ducted the procedural guidance of preliminary investigation in order
to consider the issue of bringing forward a more severe charge
(Decision of the Plenum of the Constitutional Court of 17 April 2012
"On verification of the compliance of the decision of the Military
Collegium of the Supreme Court of the Republic of Azerbaijan of
7 July 2011 with the Constitution and laws of the Republic of
Azerbaijan").
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This position of the legislator is related to the fact that the court
does not perform the function of accusation, and duty of acting as an
objective and impartial arbitrator between the prosecution and
defense parties during the process, in accordance with the principle
of litigation. It also serves the purpose of ensuring the legal proce-
dure of prosecution and the right of defense of the accused.

Pursuant to the legal position reflected in the previous decisions
of the Plenum of the Constitutional Court, the functions of the court
and the prosecution on the resolution of the criminal case differ sig-
nificantly from each other, and each of them falls on the respective
subject. Initiation of criminal prosecution, accusation and defense in
court are carried out by bodies and officials determined by law, and
in cases provided for by law — also by victims. The court exercising
judicial power in criminal proceedings, on the basis of judicial
procedure and equality of arms, should not assume the procedural
powers of the prosecution or defense in the course of the trial, nor
should it side with any of them or replace them, and must remain an
objective and impartial arbiter throughout the process (Decision of
15 February 2008 on the interpretation of the provision "when the
public prosecutor and special prosecutor refuse to prosecute" pro-
vided for in articles 43.1.1, 314.2 of the Criminal Procedure Code of
the Republic of Azerbaijan).

This fundamental rule defined in the criminal procedural legisla-
tion also derives from the nature of the powers of the Prosecutor's
Office of the Republic of Azerbaijan provided for in Part I of Article
133 of the Constitution. According to that article, the Prosecutor's
Office of the Republic of Azerbaijan supervises the implementation
and application of laws in the manner and in the cases provided by
the law, initiates criminal cases and conducts investigations in the
cases provided by the law, defends public prosecution in court, files
lawsuits in court, and protests court decisions.

According to Article 391.8-1 of the Criminal Procedure Code, the
appellate court compared to the charge defended by the public
prosecutor in the court of first instance, when agreeing with the
protest of the Prosecutor General of the Republic of Azerbaijan, in
the territory of the Nakhchivan Autonomous Republic, as well as the
prosecutor of the Nakhchivan Autonomous Republic, to bring
charges for a more severe crime, issues a decision on terminating the
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consideration of the appeal and appeal protest and returning the
criminal case and simplified pre-trial proceedings materials to the
court of first instance.

The Plenum of the Constitutional Court notes in this regard that
in order to charge the accused of a more serious crime in the appeal
proceedings by the legislator, the authority to protest about the
return of the case to the court of first instance is granted only to the
Prosecutor General of the Republic of Azerbaijan or the prosecutor
of the Nakhchivan Autonomous Republic on the territory of the
Nakhchivan Autonomous Republic, this due to the fact that only the
senior prosecutor can change the position on the charge defended by
the relevant prosecutor.

Based on the above-mentioned, the Plenum of the Constitutional
Court comes to the following conclusions:

— actions of the culprit expressed in deception aimed at obtaining
the payment card in cases where it is carried out to facilitate access
to funds with the intention of secretly looting, the act should not be
described as fraud under Article 178 of the Criminal Code, but as
theft according to Article 177 of the same Code;

— According to the meaning of Article 318 of the Code of
Criminal Procedure, if the presence of signs of a more serious crime
is determined in the actions of the accused during the court hearing,
the court cannot, on its own initiative, make a decision to aggravate
the charge.

Pursuant to the requirements of Article 391.8-1 of the Criminal
Procedure Code, the appellate court may decide to return the case to
the court of first instance if there is an appropriate protest to filing
accusation of a more serious crime than the previous accusation.

Guided by Part VI of Article 130 of the Constitution of the
Republic of Azerbaijan, Articles 60, 62, 63, 65-67 and 69 of the Law
of the Republic of Azerbaijan "On the Constitutional Court", the
Plenum of the Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. In cases where the actions of culprit expressed in the deception
aimed at obtaining the payment card of the offender are carried out
to facilitate access to funds with the intention of secretly robbing, the
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act should not be interpreted as fraud according to Article 178 of the
Criminal Code of the Republic of Azerbaijan, but as theft according
to Article 177 of the same Code.

2. According to the meaning of Article 318 of the Code of
Criminal Procedure of the Republic of Azerbaijan, if during the
court hearing the presence of elemens of a more severe crime is
determined in the actions of the culprit, the court cannot, on its own
initiative, make a decision to aggravate the charge.

According to the requirements of Article 391.8-1 of the Criminal
Procedure Code of the Republic of Azerbaijan, the appellate court
may decide to return the case to the court of first instance if there is
an appropriate protest to accusation of a more serious crime than the
previous accusation.

3. The decision shall come into force from the date of its publica-
tion.

4. The decision shall be published in the official state newspapers
of the Republic of Azerbaijan and in the "Bulletin of the
Constitutional Court of the Republic of Azerbaijan", as well as to be
posted on the official website of the Constitutional Court of the
Republic of Azerbaijan.

5. The decision is final, it may not be cancelled, changed or offi-
cially interpreted by any institution or official.

47



AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

“Sosial miiavinatlor haqgqinda” Azarbaycan Respublikasi
Qanununun 4.0.1.13-cii maddasinin Azarbaycan Respublikasi
Konstitusiyasinin 25-ci maddasinin II va III hissalarina,
38-ci maddoasinin I va III hissaloring, 149-cu maddasinin
I vo III hissalorind uygunlugunun yoxlanilmasina dair

14 noyabr 2022-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Humay Ofondiyeva,
Rovson Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, isa Nocofov (moruzogi-hakim) vo Kamran Sofiyevdon
ibarat torkibdo,

mohkomo katibi Foraid Oliyevin istirak ilo,

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VII hissasino, “Konstitusiya Mohkomosi hagqinda” Azorbaycan
Respublikast Qanununun 27.2 vo 32-ci maddolorine vo Azorbaycan
Respublikas1 Konstitusiya Mohkomosinin Daxili Nizamnamasinin
39-cu maddossino miivafiq olaraq, konstitusiya mohkomo icraatinin
yazili prosedur qaydasinda kegirilon mohkoms iclasinda “Sosial
miiavinatlor haqqinda” Azorbaycan Respublikasi Qanununun
4.0.1.13-cii maddasinin Azarbaycan Respublikasi Konstitusiyasinin
25-ci maddasinin II vo III hissaloring, 38-ci maddasinin 1 vo III
hissoloring, 149-cu maddosinin I vo III hissalorino uygunlugunun
yoxlanilmasima dair Azorbaycan Respublikasinin Insan hiiquqlari
tizro miivokkilinin (ombudsmanin) sorgusu osasinda konstitusiya
1sino baxdi.

Is ilizro hakim I.Nocofovun moruzosini, maraqli subyektlorin
niimayondalori Azorbaycan Respublikasmin Insan hiiquglari iizro
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miivokkili (ombudsman) Aparatinin Elmi-analitik sektorunun
midirt M.Mammadov va Azarbaycan Respublikast Milli Maclisi
Aparatinin Sosial qanunvericilik sobosinin miidiri A.Valiyev,
miitoxassislor Azorbaycan Respublikast Omok vo Ohalinin Sosial
Miidafiosi Nazirliyi, Azorbaycan Respublikasi Ali Mohkomasinin
Inzibati Kollegiyas1 vo Azarbaycan Respublikasi Ailo, Qadin vo
Usaq Problemloari iizro Dovlst Komitasi torafindon toqdim edilmis
miilahizolori, ekspert Baki Do&vlot Universitetinin  Hiiquq
fakiiltosinin ©mok vo Ekologiya Hiiququ kafedrasinin professoru,
hiiquq elmlori doktoru M.Oliyevin royini vo is materiallarim
arasdirtb miizakiro edorok, Azorbaycan Respublikasi Konstitusiya
Mohkomaosinin Plenumu

MUOYYON ETDI:

Azorbaycan Respublikasinin Insan hiiquqlar1 iizro miivokkili
(ombudsman) Azarbaycan Respublikasinin Konstitusiya Mohkomo-
sino (bundan sonra — Konstitusiya Mohkomasi) sorgu ilo miiraciot
edorok “Sosial miavinatlor haqqinda” Azarbaycan Respublikasi
Qanununun (bundan sonra — “Sosial miiavinatlor hagqinda” Qanun)
4-cli maddosinin Azarbaycan Respublikasi Konstitusiyasinin (bun-
dan sonra — Konstitusiya) 25, 38, 71 vo 147-ci maddolorino, habelo
149-cu maddassinin I vo III hissaloring uygunlugunun yoxlanilmasini
xahis etmisdir.

Sorguda gostarilir ki, “Sosial miiavinatlor haqqinda” Qanunun
4-cii maddoasindo miioyyon edilon miiavinot ndvlori sirasinda besdon
cox usagl olan gadinlar iiclin miiavinot nozorde tutuldugu halda,
besdon ¢ox usagi tokbasina boyiidon kisiloro miinasibotdo homin
miavinatin 6donilmosi nozordo tutulmamisdir. Bu iso soziigedon
soxslorin, yoni besdon ¢ox usagi tokbagina bdyiidon kisilorin sosial
tominat, boraborlik hiiquglarinin pozulmasina vo ayri-seckiliyo
sobab olur.

Sorguveran hesab edir ki, qanunvericilikds bela bir vaziyyatin
movecud olmasi1 Konstitusiyanin 149-cu maddosinds ifads olunmus
normativ hiiquqi aktlarin haqq-adalsts asaslanmasi tolobina da cavab
vermir.

Konstitusiya Mahkomasinin Plenumu sorgu ilo slagadar asagi-
dakilar1 geyd edir.
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Konstitusiyanin 12 vo 16-c1 maddolorinin I hissosino asason,
insan vo votondas hiiquglarinin vo azadliglarinin, Azorbaycan
Respublikasinin vatondaglarina layiqli hayat soviyyasinin tomin
edilmosi dovlotin ali mogsadidir. Azorbaycan dovloti xalqin vo hor
bir votondasin rifahinin yiiksoldilmasi, onun sosial miidafiosi vo
layiqli hoyat soviyyasi qaygisina qalir.

Bu miiddosalar onu ifads edir ki, dovlat hor seydon avval insanlar
ticlin movcud olur vo onlarin tolobatlarinin real olaraq tomin
edilmasi sahasindo miivafiq 6hdosliklor dagiyir.

Konstitusiyanin 71-ci maddasinin I vo II hissalorina gore, Konsti-
tusiyada tosbit edilmis insan vo votondas hiiquqlarini vo azadliglarini
gozlomok vo qorumaq ganunvericilik, icra vo mohkomo hakimiyyoti
orqanlarinin borcudur. Insan vo votondas hiiquqlarin vo
azadliglarinin hoyata kegirilmosini he¢ kos mohdudlasdira bilmaz.

Konstitusiyanin 149-cu maddosinin I vo III hissoalorino uygun
olaraq, normativ hiiquqi aktlar hiiquga vo haqqg-odaloto (borabor
monafelora borabor miinasiboto) osaslanmali, qanunlar Konstitu-
siyaya zidd olmamalidir.

Osas sosial-igtisadi hiiquglardan biri olan sosial tominat hiiququ
Konstitusiyanin 38-ci maddosinds tosbit olunmusdur. Homin
maddoys miivafiq olaraq, hor kosin sosial tominat hiiququ vardir.
Har kas gqanunla miiayyon edilmis yas haddins catdiqda, xastaliyina,
olilliyino, ailo bascisimi itirdiyino, omok qabiliyyatini itirdiyina,
igsizliyo goro vo ganunla nozords tutulmus digor hallarda sosial
tominat hiiququna malikdir.

Bu hiiquq Azorbaycan Respublikasinin torofdar ¢ixdigi bir sira
beynoalxalg-hiiquqi aktlarda da 6z oksini tapmusdir. Belo ki, Insan
hiiquglar1 haqqinda Umumi Boyannamonin 22-ci maddoesinoe géra,
hor bir insanin comiyyatin bir lizvii kimi sosial tominat, milli saylor
va beynolxalq amokdasliq osasinda, har bir 6lkonin strukturuna vo
ehtiyatlarina miivafiq olaraq, loyaqgotinin qorunmasi, soxsiyyatinin
azad inkisafi liclin zoruri olan iqtisadi, sosial vo madoni hiiquqglarini
hoyata kecirmok hiiququ var.

“Iqtisadi, sosial vo modani hiiquglar hagqinda” Beynolxalq Paktin
9-cu maddosindo nozordo tutulmusdur ki, sosial sigorta da daxil
olmagqla hor bir soxsin sosial tominat hiiququ var.

Konstitusiya Mahkomasinin Plenumu masalo ilo olagedar 6z
gorarlarinda geyd etmisdir ki, sosial dovlat prinsipi adaloatli sosial

50



qurulusun tomin edilmasini dovlstin hiiquqi vozifasi kimi tosdiq
edir. Bu prinsip odalatli, igtisadi vo sosial qaydalara uygun olaraq,
haminin layiqli hayat soviyyasinin tomin edilmosini bayan edon
Konstitusiyanin preambulasindan irali golir. Mohz dovlstin effektli
sosial siyasoti comiyyotdo omin-amanligin vo firavanligin barqorar
edilmosini tomin edir. Konstitusiya sosial dovlatin tosvirini vermasa
do, dovlatin mogsadi kimi iqtisadiyyatin inkisafinin miixtalif
miilkiyyat ndvlorina asaslanaraq xalqin rifahinin yiiksoldilmasine
xidmot etmosini nozordo tutur. Konstitusiyanin miiddoalarina goro,
dovlot sosial-iqtisadi hiiquqlar sahosindo hoyata kecirilon siyasotlo
votondas comiyyatinin yaradilmasina, bazar iqtisadiyyatinda insanin
dovlat torafindon sosial miidafis olunmasina va sosial adalst prin-
sipino xidmaot etmayi 0z tizorino gotlirmiisdiir (“Azorbaycan Respub-
likas1 ©mok Macallosinin 144-cii maddasinin ikinci hissasinin sorh
edilmosina dair” 2002-ci il 29 noyabr va “Azaorbaycan Respublikasi
Miilki Macallasinin 965.2.2-ci maddasinin Azarbaycan Respublikasi
Konstitusiyasinin 25-ci maddasinin IV hissosing, 35-ci maddosinin
VT hissosino vo 149-cu maddasinin I va III hissalorine uygunlugunun
yoxlanilmasia dair” 2016-c1 1l 21 oktyabr tarixli Qorarlar).

Konstitusiya Mohkomasinin Plenumu sosial tominat hiiququnun
mozmununu tohlil edorok onu da geyd etmisdir ki, Konstitusiyada
tosbit olunmus digor hiiquqlarla (soxsi, iqtisadi, siyasi vo modoni)
borabor, sosial hiiquglarin eyni gaydada qorunmasina vo miidafio-
sino tominat verilmasino baxmayaraq, homin hiiquglarin tomin
edilmosindo vo hoyata kecirilmosindo bir sira sociyyovi xiisusiy-
yotlor movcuddur. Belo ki, soxsi va siyasi hiiquglardan forqli olaraq,
sosial hliquglarin somorali hoyata kecirilmasi dovlotin bu hiiquqglar
tomin edo bilocok maliyyo imkanlari ilo baglidir (“Omok pensiyalari
haqqinda” Azorbaycan Respublikasi Qanununun 8.1-ci vo 8.3-cii
maddalorinin  Azorbaycan Respublikasinin  Konstitusiyasina
uygunlugunun yoxlanilmasina dair” 2010-cu il 1 dekabr tarixli
Qorar).

Eyni zamanda nozoro almaq lazimdir ki, sosial hiiquglarin
mioyyon edilmasi zamani dovlstin iqtisadi voziyyati, comiyyatin,
yaxud onun miioyyon bir hissasinin dovlot yardimina vo dostoyino
ehtiyacinin olub-olmamasi kimi masalolor vacib rol oynayir.

Belo ki, miiavinatlorin ndvlorinin, onlarin hesablanmasinin, toyin
vo oldo edilmosinin {imumi oasaslarinin vo qaydalarinin tonzim-
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lonmasi, habelo bu sahado mévecud qanunvericiliys doyisikliklorin
edilmosi Konstitusiyanin 94 vo 95-ci maddolorinin miiddoalar1
baximindan ganunvericinin diskresion salahiyyatlorino aiddir. Bu
sahado o, genis miilahizo sorbastliyine malikdir.

Bununla bels, ganunvericinin qeyd edilon miilahizo sorbostliyi
hadsiz deyil vo Konstitusiyada tasbit olunmus talablars, o climlodon
boraborlik hiiququna, normativ hiiquqi aktlarin hiiquga vo haqg-
odaloto (barabor monafeloro borabor miinasiboto) osaslanmasi vo
Konstitusiyaya zidd olmamasi toloblorino uygun hoyata kegiril-
molidir. Bu iso ganunvericinin har hansi hiiquq miinasibatlorinin, o
climlodon sosial tominat hliquq miinasibatlorinin tonzimlonmosindo
hliquqi miioyyanlik prinsipine amal etmasini tolob edir.

Konstitusiya Mohkomosi Plenumunun boraborlik prinsipinin
mozmununa dair formalagdirdig1 hiiquqi mévqgeyo miivafiq olaraq,
miibahisolondirilon bu vo ya digor normanin Konstitusiyanin 25-ci
maddoasinin 1 hissosino uygun olub-olmamasi mosolosine qiymaot
vermak tigiin hans1 soxslorin barabar vo ya miisyyan meyarlara goro
oxsar voziyyotdo olmalarini, miibahisslondirilon normanin bu ciir
soxslors aid borabor vo ya forqli roftart nozords tutub-tutmadigini vo
belo roftar {liclin obyektiv vo aglabatan osasin mdvcudlugunu
aydinlasdirmaq vacibdir (“©moak pensiyalar1 haqqinda” Azarbaycan
Respublikas1t Qanununun 37.3.4-cii maddosinin Azorbaycan Respu-
blikasinin Konstitusiyasina uygunlugunun yoxlanilmasina dair”
2014-cii il 14 noyabr vo “Omok pensiyalar1 hagqinda” Azorbaycan
Respublikast Qanununun 1.0.1, 1.0.2, 1.0.5 vo 20.14-cii madde-
lorinin gorh edilmasing dair” 2020-ci il 15 may tarixli Qorarlar).

Konstitusiya Mohkomosi Plenumunun yuxarida qeyd olunan
2010-cu il 1 dekabr tarixli Qorarinda gostorilmisdir ki, pensiya
tominat1 sahosinds hiiquq vo azadliglarin hoyata kecirilmosindo
biitiin nov ayri-seckiliyin aradan qaldirilmasina tominat veron hiiquq
baraborliyi prinsipi eyni kateqoriyaya aid olan soxslorin pensiya
hiiququnun farqlondirilmomasino xidmot edir. ©ks halda sosial
tominat sahosindo ganunverici torofindon miioyyon olunmus
giizostlorin eyni hiiquqi voziyyatds olan soxslors eyni qaydada totbiq
edilmomasi sosial adalatin vo tarazligin pozulmasina sabob ola biloar.
Sosial tominat sahosinds miinasibatlorin hiiquqi tonzimlonmasi
zamani eyni hiiquqi voziyyotdo olan subyektlor arasinda ayri-

52



seckiliyo yol verilmosi belo tonzimlomonin biitiin subyektloro
miinasibatde qiisurlu olmasina gatirib ¢ixara bilor.

Mohz Konstitusiyanin 25-ci maddasinds oks olunmus cinsi ayri-
seckiliyin qadagan olunmasi ilo bagli prinsipin tominatlarini
tonzimloyon “Gender (kisi vo qadinlarin) boraborliyinin tominatlar
haqqinda” Azorbaycan Respublikasi Qanununun 15.2-ci maddo-
sindo qeyd edilir ki, dovlot kisi vo qadinlarin sosial tominat
hiiququnun hayata keg¢irilmosindo, linvanli dovlot sosial yardiminin
vo digor sosial giizostlorin verilmoasindo borabor imkanlarin
yaradilmasina tominat verir. Bu monada hom Konstitusiyada, hom
do gostorilon Qanunda kisi vo qadinlarin sosial tominat hiiquqlar
arasinda cinsi monsubiyyoto goro ayri-seckilik birmonali gokildo
qadagan edilmisdir.

Oxsar hiiqugi movqelor insan Hiiquqlari {izro Avropa Mohko-
mosinin (bundan sonra — Avropa Mohkomaosi) gorarlarinda da oks
olunmusdur. Belo ki, Stek vo basqalar1 Birlogmis Kralliga qarsi is
tizra 2006-c1 il 12 aprel tarixli Qararinda Avropa Moahkomasi qeyd
edir ki, davranigda forqlilik o zaman diskriminasiya hesab olunur ki,
onun obyektiv vo aglabatan asaslandirilmis izahi olmasin, basqa
s0zlo desok, bu davranig legitim mogsod dasimasin vo giidiilon
maogqsadls istifads olunan vasitolor arasinda tarazliq pozulmus olsun
(§51).

Eyni zamanda Ovlada miinasibotdo ata ilo anaya qars1 forqli
yanagsmaya dair Avropa Mohkomosi etiraf etmisdir ki, ananin,
ovladliga gotiironin vo qoyyumun usaga qulluq ligiin mozuniyyoto
goro 6domo almaq hiiququnun oldugu halda ataya bels bir hiiququn
taninmamasi valideyn statusunun olamatlorino goro diskriminasiya
kimi giymaotlondirilmalidir. Mahkomanin qonastine géra, bu hiiquqa
malik soxslorin genis dairasi stibut edir ki, miiavinat, yalniz dogusla
olagodar yaranmis ¢otinliklorin aradan qaldirilmasi moaqgsadini
dasimir, hom do yeni dogulmus usaqlara vo onlar1 torbiya edon biitiin
ailoyo dostok olmaga yonolmisdir (Veller Macaristana qarst is lizro
2009-cu il 31 mart tarixli Qorar, §30-39).

Konstitusiyanin 17-ci maddasinin I hissosino vo 34-cii madde-
sinin III hissasino 9sason, comiyyatin asas 0zoyi kimi ailo dovlostin
xiisusi himayasindodir. Analiq, ataliq, usaqliq ganunla miihafizo
edilir. Dovlot ¢oxusaqli ailolora yardim gostorir.
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Osas Qanun ata ilo ana arasinda heg¢ bir forq qoymadan usaqlarin
qaygisina qalmagi vo onlar1 torbiyo etmoyi valideynin borcu kimi
tosbit etmisdir.

Sosial institut olan ailo hor bir fordin inkisafinda asas sort olmaqla
comiyyatin vo dovlstin varliginda, yeni noslin torbiyosinda, ictimai
inkisafin tomin olunmasinda baglica rol oynayir.

Qeyd edilmoalidir ki, miiasir diinyada oksor inkisaf etmis 6lkolorin
qanunvericiliyi ham anaya, hom do ataya valideynlik hiiquglarinin
hoyata kegirilmasi sahoasindo barabor imkanlar tantyir. Bu, qadinlar
vo kisilor arasinda Ovladlarmin torbiyssi lizro mosuliyyatlorinin
borabor bolgiisii istigamotindo comiyyatin inkisaf etdiyini vo usaga
qulluq sahasinds kisinin rolunun da etiraf edildiyini tasdigloyir.

Oxsar yanasma Azorbaycan Respublikasinin sahovi qanun-
vericilik aktlarinda da 6z oksini taparaq, kisi vo gadinlarin hiiquqi
statusunun, o ciimlodon onlarin valideynlik hiiquqlarinin vo
vazifalorinin borabarlogdirilmasi, eyni tominatlarin hor iki valideyn
liclin taninmasi ilo naticolonmisdir.

Belo ki, Azorbaycan Respublikasi 9mok Macollosinin 52-ci
maddosinds sinaq miiddsti miioyyan edilmoyon iscilor siyahisinda
hamilo vo li¢ yasina ¢atmamis usagi olan gadinlar, habelo fic
yasinadok usagini tokbasina bdyiidon kisilor nozordos tutulmusdur.

Eyni zamanda “©mok pensiyalar1 haqqinda” Azarbaycan
Respublikast Qanununun 8.1 vo 8.3-cii maddslorine miivafiq olaraq,
bes vo daha ¢ox usaq dogub, dvladliga vo (vo ya) goyyumluga
gotliriitb onlar1 sokkiz yasinadok torbiyos etmis vo boyilitmiis
qadinlarla yanasi, ana vofat etdiyino vo ya ana ilo nikaha xitam
verildiyina, yaxud ana valideynlik hiiququndan mohrum edildiyine
goro bes vo daha ¢ox usagir vo ya saglamliq imkanlar1 mohdud
usagini novboti nikah baglamadan, tokbasina sokkiz yasinadok
boylidon atalarin, habelo bes vo daha ¢ox usagi ovladhiga gotiiriib
tokbasina sokkiz yasinadok boyiidon atalarin, homginin bes vo daha
cox usag1 sokkiz yasinadok boyiidon qoyyum kisilorin do pensiya
yas1 bes il azaldilmisdir.

Azorbaycan Respublikasinda sosial miiavinatlorin toyin olunmasi
vo verilmosinin hiiquqi osaslarini miioyyon edon vo bu sahodo
yaranan miinasibatlori tonzimloyon gqanunvericilik akti “Sosial
miavinatlor haqqinda” Qanundur. Qanunun 4.0.1.13-cli maddasinda
besdon ¢ox usagi olan qadinlar {i¢lin miiavinot miioyyon edilmisdir.
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Homin Qanunun 7.0.10-3-cii maddoesino miivafiq olaraq, besdon
cox usagl olan gqadinlara miiavinatin toyin olunmasi qadinin besdon
cox usaq dogub torbiys etmasi, usaqlarin sag olmasi vo bu hiiququn
yaranmasina sobab olmus usagin bir yasma c¢atmasi ilo sortlon-
dirilmisdir.

Konstitusiya Mohkomasinin Plenumu hesab edir ki, ganunverici
0lko ohalisinin artiminda qadinlarin istirakini vo rolunu noazors
alaraq mohz besdon ¢ox usagi dogub ona sahib ¢ixan, torbiys edon
qadinlar iigiin qeyd edilon miavinot noviinii miioyyon etmisdir.
Burada ganunvericinin mogsadi besdon c¢ox usagi dogan anaya
usaqglarin torbiyosindo vo bdyldiilmosindo maddi yardim gostor-
moklo yanasi, demoqrafik inkisafin tomin edilmosi mogsadi ilo
qadinlar1 6vlad diinyaya gotirmoyo stimullagdirmaqdir.

Odur ki Konstitusiya Mohkomosinin Plenumu belo gonasto golir
ki, “Sosial miiavinotlor haqqinda” Qanunun 4.0.1.13-cii maddosi
Konstitusiya normalar ilo ziddiyyst yaratmir.

Lakin o da nozoro alimmalidir ki, hom Konstitusiya, hom do
sahovi qanunvericilik aktlar1 ailonin comiyyeotin 6zayi olaraq
dovlatin himayasinds oldugunu miisyyan etmis, har iki valideynin
ailods barabar statusundan irali galorok 6vladin torbiyslondirilmasi,
valideynlik vazifalorinin yerino yetirilmasi baximindan barabor
hiiquq va vozifalora malik olduglarini tosbit etmisdir.

Homg¢inin son dovrlor ganunvericiliyin inkisaf istiqamoti
qanunlarin “barabor monafelors borabor miinasiboto” osaslanmasi
konstitusiya prinsipina uygun olaraq kisi vo qadinlarin hiiquqi
statuslarinin, o climlodon onlarin valideynlik statuslarinin
barabarlogdirilmasing yonalmisdir.

Qeyd olunanlara uygun olaraq Konstitusiya Mohkomaosinin
Plenumu hesab edir ki, “Sosial miiavinatlor haqqinda” Qanunun
4.0.1.13 vo 7.0.10-3-cii maddslorinin Konstitusiyanin 25-ci
maddasinin II vo III hissalori, 149-cu maddasinin I va III hissolori
baximindan tokmillogdirilmasinin, besdon cox usagi tokbasina
boylidon atalar {iciin do eyni miiavinotin miioyyon edilmosinin
Azorbaycan Respublikasinin Milli Maclisino tovsiya olunmasi
moqsadomiivafiqdir.

Gostorilonlora osason Konstitusiya Mohkomasinin Plenumu
asagidaki noticoloro golir:
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“Sosial miiavinatlor haqqinda” Qanunun 4.0.1.13-cii
maddosindo nozordo tutulan besdon c¢ox usagi olan qadinlara
miavinat toyin edilmosi miiddoas1 Konstitusiyanin 38-ci maddosinin
I vo IIT hissalori ilo ziddiyyst yaratmir;

— Konstitusiyanin 25-ci maddssinin II vo III hissaloring, 149-cu
maddosinin I vo III hissolorino uygunlasdirilmasi moagsadilo “Sosial
miuavinatlor haqqinda” Qanunun 4.0.1.13 vo 7.0.10-3-cii madde-
lorindo besdon ¢ox usagi tokbasina boOyiidon atalarin da nozordo
tutulmasi ilo bagl qanunvericilikds miivafiq dayisikliklorin edilmosi
Milli Macliso tovsiyo edilmalidir.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
VII vo IX hissolorini, “Konstitusiya Mohkomosi haqqinda”
Azorbaycan Respublikast Qanununun 52, 62, 63, 65-67 vo 69-cu
maddolorini rohbor tutaraq, Azorbaycan Respublikasi Konstitusiya
Mohkomaosinin Plenumu

QORARA ALDEI:

1. “Sosial miavinatlor haqqinda” Azorbaycan Respublikasi
Qanununun 4.0.1.13-ci maddesindo nozordo tutulan besdon ¢ox
usagi olan qadinlara miiavinot toyin edilmosi miiddoas1 Azarbaycan
Respublikas1 Konstitusiyasinin 38-ci maddasinin I vo III hissalori ilo
ziddiyyet yaratmir.

2. Azorbaycan Respublikasi Konstitusiyasinin 25-ci maddasinin
IT vo III hissoloring, 149-cu maddasinin I vo III hissoalorine uygun-
lagdirilmas1 moqsadilo “Sosial miiavinotlor hagqinda” Azorbaycan
Respublikast Qanununun 4.0.1.13 vo 7.0.10-3-cii maddolorindo
besdon ¢ox usagi tokbasina boyiidon atalarin da nozordo tutulmasi ilo
bagli qanunvericilikds miivafiq doyisikliklorin edilmasi Azarbaycan
Respublikasinin Milli Maclisina tovsiya edilsin.

3. Qorar dorc edildiyi giindon qlivvays minir.

4. Qorar Azorbaycan Respublikasinin rosmi dovlst gozetlorindo
vo “Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Molu-
mati”’nda dorc edilsin, habelo Azorbaycan Respublikasi Konstitusiya
Mohkomasinin rosmi internet saytinda yerlosdirilsin.

5. Qarar qgotidir, he¢ bir organ vo ya soxs torofindon logv edilos,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.

56



AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikasi Inzibati Xatalar Macallasinin
12.2, 85 vo 114.2.3-cii maddslarinin Azarbaycan Respublikasi
Cinayat-Prosessual Macallasinin 65.1 vo 318-ci maddalari va

Azdrbaycan Respublikasi Konstitusiyasinin 127-ci maddasinin
IT hissasi baximindan sarh edilmoasina dair

18 noyabr 2022-ci il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Humay Ofondiyeva,
Rovsan Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze (moruzagi-
hakim), Mahir Muradov, Isa Nocafov vo Kamran Safiyevdan ibarat
torkibdo,

mohkomo katibi Foraid Oliyevin istirak ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VI hissosing, “Konstitusiya Mohkomosi hagqinda” Azorbaycan
Respublikas1t Qanununun 27.2 vo 33-cii maddoslorine vo Azorbaycan
Respublikas1 Konstitusiya Mohkomosinin Daxili Nizamnamasinin
39-cu maddosino miivafiq olaraq, xlisusi konstitusiya icraatinin
yazili prosedur gaydasinda kecirilon mohkoms iclasinda Sirvan
Apellyasiya Mohkomasinin miiracioti asasinda Azarbaycan
Respublikasi Inzibati Xotalar Moacallosinin 12.2, 85 vo 114.2.3-cii
maddolorinin  Azorbaycan Respublikasi Cinayat-Prosessual
Macallossinin 65.1 vo 318-ci maddslori vo Azorbaycan Respublikasi
Konstitusiyasinin 127-ci maddosinin II hissosi baximindan sorh
edilmosina dair konstitusiya isino baxdi.

Is iizro hakim R.Qvaladzenin moruzosini, maraqgl subyektlorin
niimayondoalori  Sirvan Apellyasiya Mohkomosinin hakimi
K.Bosirovun vo Azorbaycan Respublikasit Milli Maclisi Aparatinin
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Dovlot quruculugu, inzibati vo horbi qanunvericilik sobasinin miidiri
H.M.Seyidin, miitoxassislor Azorbaycan Respublikast Ali
Mohkomosinin Cinayst Kollegiyasinin sadri H.Nasibovun, Baki
Apellyasiya Mohkomasinin hakimi K.9kborovun vo Azaorbaycan
Respublikast1 Bas Prokurorlugunun Hiiquqi tominat vo insan
hiiquglart masalalori idarasinin roisi A.Osmanovanin, Azarbaycan
Respublikast Vokillor Kollegiyasinin {izvii .Hosonovanin miilahi-
zolorini, ekspert Baki Dovlot Universitetinin Hiiquq fakiiltosinin
Konstitusiya hiiququ kafedrasinin dosenti, hiiquq tizro elmlor
doktoru S.Oliyevin royini vo is materiallarini arasdirib miizakirs
edorok, Azorbaycan Respublikasi Konstitusiya Mohkomasinin
Plenumu

MUOYYON ETDI:

Sirvan Apellyasiya Mohkomaosi Azorbaycan Respublikasinin
Konstitusiya Mohkomosino (bundan sonra — Konstitusiya
Mohkomasi) miiraciot edorok Azorbaycan Respublikasi Inzibati
Xotalar Macallasinin (bundan sonra — Inzibati Xotalar Mocollosi)
12.2, 85 vo 114.2.3-cli maddslorinin Azorbaycan Respublikasi
Cinayot-Prosessual Macoallosinin  (bundan sonra — Cinayot-
Prosessual Macollasi) 65.1 vo 318-ci maddolori vo Azorbaycan
Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya) 127-ci
maddasinin II hissasi baximindan sorh edilmasini xahis etmisdir.

Miiraciotdo gostorilmisdir ki, Azorbaycan Respublikas1 Miidafio
Nazirliyinin “N” sayli horbi hissosinin soforborlik {izro cagirilmis
sabiq hoarbi qulluggusu Z.Coforov 12 osgori aldadaraq onlar1 ordu
siralarindan erkon torxis etmok tigiin 5 yanvar 2021-ci il vo 11 yanvar
2021-ci il tarixlorindo har birindon 300 manat olmagqla, timumilikdo
3600 manat pul aldo etmisdir.

Ibtidai arasdirma orqami Z.Coforovun omolini vahid niyyotlo
ohato olunan omol kimi deyil, mohz hor bir soxso miinasiboatdo
miistoqil omal olaraq qiymotlondirmis, buna gora do, hor bir epizod
tizro olo kecirilmis moblog 500 manatdan az oldugu iiclin Fiizuli
Horbi Prokurorunun boyiik komokgisinin 3 noyabr 2021-ci il tarixli
gorart ilo Z.Coforov barssindo Azorbaycan Respublikasi Cinayot
Macallasinin (bundan sonra — Cinayat Macollosi) 178.2.3, 333.3 vo
32.4, 312.1-ci maddalori ilo cinayst isinin baslanilmasi: Cinayat-
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Prosessual Macallasinin 39.1.2-ci maddoasing asason radd edilmis vo
qeyd olunan omollor iizro Inzibati Xotalar Moacallosinin 227-ci
maddosi 1lo inzibati xota haqqinda is iizro icraatin baslanilmasi {i¢iin
toplanmis materiallar Fiizuli Horbi Prokuroruna toqdim edilmisdir.

Fiizuli Horbi Prokurorunun 5 noyabr 2021-ci il tarixli qorar ilo
Z.Cofarovun barasinda Inzibati Xotalar Mocallosinin 227-ci maddasi
ilo icraat baslanilmis vo materiallar baxilmasi tigiin Fiizuli Horbi
Mohkamasine gondarilmisdir.

Fiizuli Horbi Mohkomasinin 29 dekabr 2021-ci il tarixli gorarina
osason inzibati xota haqqinda igdo cinayotin olamatlori olduguna
goro, inzibati xota haqqinda is iizro icraata xitam verilmis, Fiizuli
Harbi Prokurorlugunun 3 noyabr 2021-ci il tarixli cinayst isinin
baslanmasinin rodd edilmosi hagqinda gorarinin logv edilmosi vo
Z.Coforov barasinds cinayat isinin baglanmasi moasalosine baxilmasi
liclin materiallar Azorbaycan Respublikasinin Horbi Prokurorluguna
gondorilmisdir.

Homin qorarla miioyyon edilmisdir ki, Z.Coforovun torxis
olunmagq istoyon har bir asgordon 300 manat pul istomasi hor dofo
miistoqil yaranmig niyyat kimi deyil, vahid gosdlo ohats olunan omal
kimi qiymeotlondirilmoli vo Z.Coforovun oasgorlordon aldigi comi
3600 manat miqdarinda pul vahid niyyatlo aldo olundugundan, onun
omali vurulmus zororin bu miqdarina uygun tovsif olunmalidir.
Mohkomo hesab etmisdir ki, Z.Coforovun omolinds doloduzluq
cinayatinin torkibi vardir.

Mohkomo qeyd olunan qgorari qobul edorkon Inzibati Xotalar
Maocollosinin 85 vo 114.2.3-cii maddolorino osaslanmisdir. Homin
maddalors asasan, icraatinda inzibati xata haqqinda is olan hakim,
solahiyyatli orqan (vozifoli soxs) fiziki soxs torofindon torodilmis
inzibati xotada cinayot olamotlorini askar etdikdo, materiallari
prokurora, ibtidai istintaq vo ya tohqigat orqanina gondorir. inzibati
xota haqqinda isdo cinayatin oslamotlori olduqda, is iizro materiallar
prokurora, tohqiqat va ya istintaq orqanina gondarildikds, inzibati
xota haqqinda is iizro icraata xitam verilmosi haqqinda qorar
¢ixarilir.

Mohkomonin qorarindan Fiizuli Horbi Prokuroru torafindon
apellyasiya protesti verilmis, homin protest osasinda iso baxan
Sirvan Apellyasiya Mohkomaosi hesab etmisdir ki, isin hallar
baximindan Flizuli Horbi Mohkomasinin goldiyi noticonin
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qanuniliyi hom Konstitusiyada vo beynolxalq hiiquqi sonoadlords
mohkomolorin bitorafliyino, qorozsizliyino, itttham vo midafio
funksiyalarint 6z iizorino gotiirmomasing dair tosbit edilon prin-
siplors, hom do miisyyon prosessual gorarlarin preyudisialligi baxi-
mindan geyri-miioyyondir. Belo ki, Cinayat-Prosessual Macoallasinin
65.1-ci maddosino asason, cinayat prosesini hoyata keg¢iron organin
logv edilmomis gorart homin masals iizra yeni gorar ¢ixarilmasina
yol vermir. Cinayot prosesini hoyata keciron orqanin gorari, $oxsin
cinayot toqibini istisna edon qorarlardan basga, hokmiin vo ya
mohkomonin digar yekun gorarmin ¢ixarilmasi ils slagadar mocburi
qiivvoyo malik deyildir.

Miiraciotdo o da geyd edilmisdir ki, mohkomo baxisinin hadlarini
togsirlondirilon soxso qarsi irali siiriilmiis ittthamla mohdudlasdiran
vo mohkomaonin 6z togobbiisii ilo itttham1 agirlasdirmaq solahiyyatini
nozords tutmayan Cinayat-Prosessual Macallosinin 318-ci maddosi,
homginin cinayot-prosessual normalarin analogiya iizro inzibati
xotalara dair iglor iizro icraatda totbiq edilmasinin miimkiinliiyiino
dair Konstitutiya Mohkomasi Plenumunun formalasmis hiiquqi
movqgeyi baximindan, inzibati xota haqqinda igo baxan mohkomanin
Inzibati Xotalar Macollosinin 12.2, 85 vo 114.2.3-cii maddolarindo
tosbit olunmasa da, cinayot isinin baslanmasinin rodd edilmosi
haqqinda ibtidai istintaq orqaninin gorarinin ziddine gorar gobul
etmok solahiyyati miimkiin goriinmiir.

Gostarilonlara asason Sirvan Apellyasiya Mohkomasi soxsin eyni
omoling gors cinayat isinin baslanilmasinin rodd edildiyi vo inzibati
xota haqqinda icraatin baglanmasi {li¢lin materiallarin gondorildiyi
halda, inzibati xota haqqinda iso baxan mohkomonin (sslahiyyatli
orqganimn) Inzibati Xotalar Mocallosinin 85-ci maddosini rohbor
tutmaqgla cinayot olamotlorinin movcudluguna goro isin geri
gaytarilmasi ilo bagli solahiyyatinin olub-olmamasi ilo olaqodar
mosoloyo aydinliq gotirilmosi, bununla da vahid mohkomao
tocriibasinin formalagdirilmasina vo qlivvado olan ganunvericilik
normalarinin eyni qaydada totbiq edilmasine nail olmagq, elaco do
hiiquqi miisyyanlik prinsipinin toloblorins amal edilmasi magsadi ilo
Konstitusiya Mohkomaosino miiraciot etmok gorarina golmisdir.

Konstitusiya Mohkomasinin Plenumu miiracistds qaldirilan
maosalonin halli mogsadilo, ilk ndvbads, 6ziiniin qanunun analogiya
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lizro totbiqi ilo bagh formalasdirdig: hiiquqi movgelorini nozordon
kegirmayi zaruri hesab edir.

Konstitusiya Mohkamaosinin Plenumu “Azarbaycan Respublikast
Inzibati Xotalar Mocollosinin 128.1-ci maddoasinin sorh edilmosino
dair” 2016-c1 il 2 noyabr tarixli Qorarinda inzibati xatalar qanunveri-
ciliyinin analogiya iizrs totbiqi ilo baglh qeyd etmisdir ki, cinayat-
prosessual ganunvericiliyinin analogiya {izrs inzibati xata haqqinda
is iizro icraat prosesindo totbigi istisna edilmir. Inzibati Xotalar
Macollasinin  6.3-cii maddoasi inzibati xotalar ganunvericiliyinin
analogiya {izro totbigino mohdudiyyat qoysa da, bu, homin hiiquq
sahasinin maddi hiiquq normalarina (mosuliyysti miioyyon edon
normalara) aiddir. Lakin qanunun analogiya tlizro totbiqi o zaman
miimkiindiir ki, oxsar prosessual miinasibotlor inzibati xotalar
ganunvericiliyindo miivafiq norma ilo tonzimlonmasin.

Bu institutla bagli daha genis agiqlama Konstitusiya Mohkomaosi
Plenumunun “Azorbaycan Respublikasi Inzibati Xotalar Mocal-
losinin 132.1.2 vo 53-cii maddolorinin olagoli sokildo sorh
edilmosino dair” 2021-ci il 11 noyabr tarixli Qorarinda verilmisdir.

Homin Qorarda gostorilmisdir ki, ganunun analogiya {izrs totbiqi
konkret hiiquq miinasibatlorini tonzimloyon normanin olmamasini
va bu hiiquq miinasibatlorine oxsar miinasibatlori tonzimloyan digor
ganun normasinin totbiqini nozords tutur. Mohz konkret normanin
olmamasi1 ganunun analogiya iizro totbiqini onun tofsirindon
forglondiron asas slamatdir.

Hiiquq nozariyyasindo formalasmis fikro osason, hiiququn tofsiri
normanin matninin manasinin aydinlagdirilmasi vo izahidir. Hiiquqi
bosluq iso oksino, hiiquqi mossloni tonzimloyon normativ motnin
olmamasini vo ya natamam olmasini nozordo tutur. Normativ akt
konkret miibahisali mosalonin halli {i¢lin nozords tutulduqda, lakin
natica etibari 1lo motninin ikimonalilig1 vo ya geyri-doqiqliyino gors
deyil, natamamligina goro bunu etmok qgabiliyyotindo olmadigda
bosluq yaranir.

Beloliklo, baxmayaraq ki, hiiquqi boslugun miioyyon edilmasi
yalniz hiiquq normasinin tofsir edilmosindon sonra miimkiin olur,
onun aradan qaldirilmasi hiiquq normasinin tofsiri prosesi ¢orgivo-
sinda hayata kecirilmir. Hiiquq totbigedon normanin mozmununu, o
cimladon nozords tutulan monani miisyyon etmokls homin
normanin geyri-miioyyanliyini vo ikimonaliligin1 aradan qaldirmis
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olur. Boslugun aradan qaldirilmasi zamant iss hiiquq totbigedon fak-
tiki olaraq konkret hiiquqi miibahisonin birdofolik halli iigiin
qanunvericiliklo miioyyon edilmis meyarlara miivafiq davranis
qaydas1 miioyyonlosdirir.

Konstitusiya Mohkomosinin Plenumu miiracistdo qaldirilan
masolonin mohz Plenumun yuxarida gostorilon hiiquqi movgeleri,
Konstitusiyanin, inzibati xatalar vo cinayst-prosessual qanunveri-
ciliklorinin bozi normalart nozoro alinmaqla sorh edilmosini vacib
hesab edir.

Konstitusiyanin 127-ci maddasinin II hissosine gors, hakimlor
isloro qorozsiz, odalotlo, toroflorin hiiquq beoraborliyino, faktlara
asasan va qanuna miivafiq baxirlar.

Inzibati Xotalar Mocallosinin 12.2-ci maddasina asason, Inzibati
Xotalar Macallasinin Xiisusi hissosindo nazordo tutulan omallors
g0ro inzibati masuliyyst o halda yaranir ki, bu amollor cinayot
moasuliyyatino sabab olmasin.

Inzibati Xotalar Macollosinin 85-ci maddasine miivafiq olaraq,
icraatinda inzibati xota hagqinda is olan hakim, solahiyyatli organ
(vozifoli soxs) fiziki soxs torofindon tdrodilmis inzibati xotada
cinayot olamotlorini askar etdikdo, materiallar1 prokurora, ibtidai
istintaq vo ya tohqiqat orqanina gondarir.

Homin Moaocollonin 114.2.3-cli maddosino goro, inzibati xota
hagqinda iso baxilarkon inzibati xota haqqinda isdo cinayatin
olamatlori olduqda, is {lizro materiallar prokurora, tohqgiqat vo ya
istintaq orqanina gondorildikds inzibati xota haqqinda is {izrs icraata
xitam verilmasi haqqinda qorar ¢ixarilir.

Cinayot-Prosessual Macoallasinin 65.1-ci maddosina asasan,
cinayot prosesini hoyata kec¢iron organin logv edilmomis qorari
homin masalo {izro yeni gorar ¢ixarilmasina yol vermir. Cinayat
prosesini hoyata keciron orqanin gorari, $oxsin cinayat toqibini
istisna edon gorarlardan basqa, hokmiin vo ya mohkomonin digor
yekun gorarmin ¢ixarilmasi ilo olagadar maocburi qiivvays malik
deyildir.

Mohkoma baxiginin hadlorine hasr edilmis Cinayot-Prosessual
Maocallasinin 318.1-ci maddesine uygun olaraq, mahkomo baxisi
zamani cinayot isind, mohkomoyodok sadolosdirilmis icraat
materiallarina vo ya xiisusi itttham {zro sikaysts yalniz
togsirlondirilon soxso garsi irali siirlilmiis vo ya mohkomoyo verilon
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itttham daxilindo baxilir. Mohkomo baxisi naticosindo mohkomo
togsirlondirilon soxsin oamolini agir cinaystdon daha yiingiil cinayast
omolino tovsif etmok, habelo ona garsi iroli siirtilmiis ittihamdan
ayri-ayr1 bondlori ¢ixartmaq hiiququna malikdir.

Homin Macallonin 318.2-ci maddasine gors iso mohkoma baxist
zamani togsirlondirilon soxsin horokotlorindo daha agir cinayatin
olamatlorinin movecudlugu miioyyon edildikds, dovlat ittihamgisinin
vosatoti osasinda mohkomso irali siiriilmiis itttham iizro cinayat isinin
vo ya mohkomoyodok sadolosdirilmis icraat materiallarinin
baxilmasina xitam verilmosi vo togsirlondirilon soxso basqa
ittthamin irali siiriilmosi mosalosine baxilmasi ti¢iin isin ibtidai
arasdirmaya prosessual rohborliyi hoyata kegiron prokurora
qaytarilmasi barodo osaslandirilmis qorar ¢ixarir. Mohkomo baxisi
zamani togsirlondirilon soxsin horokotlorindo daha agir cinayatin
olamotlorinin movecudlugu barodo zoror ¢okmis soxsin vo ya onun
gqanuni niimayandasinin vaosatoti osasinda mohkoms bu maddods
nozordos tutulmus qaydada gorar ¢ixara bilar.

Konstitusiya Mohkomasinin Plenumu Inzibati Xotalar Mocal-
losinin 85 vo 114.2.3-cii maddslorinin mozmunundan ¢ixis edorok
qeyd edir ki, homin maddslords aydin va birmonali sokilds miioyyon
edilmis gaydaya osason hakim, solahiyyatli orqan (vozifoli soxs)
inzibati xotada cinayat olamotlorini askar etdikdo 6zii cinayat isini
baglamir, istintaq orqanin cinayot isinin baslanilmasinin rodd
edilmasina dair qorarini logv etmir, o, amoldo miioyyon etdiyi
cinayat olamatlori barads cinayast toqibini baglamaq solahiyystinda
olan organ1 molumatlandirmagla materiallar1 homin orqana gondarir.

Oxsar yanagsma Azorbaycan Respublikasinin Miilki Prosessual
Macollosindo do miioyyon edilmisdir. Bu Moacollonin 265.4-cii
maddosine uygun olaraq, mohkomo iso baxarkon, proses istirak-
cilarinin vo ya digor soxslorin omollorindo cinayotin slamatlorini
askara cixararsa, o, bu barado xiisusi gqorardad ¢ixarmaqla prokurora
xobar verir. Bu zaman cinayat toqibi orqaninin hor hansi soxs
barosindo ovvaldon cinayot isinin baslanmasinin rodd edilmosi
barado logv edilmomis qorarinin movcudlugu mohkomonin bu
solahiyyotini mohdudlagdirmar.

Konstitusiya Mohkomosinin Plenumu homg¢inin hesab edir ki,
baxilan inzibati xota haqqinda materiallarda istintaq orqaninin
cinayot iginin rodd edilmosino dair logv edilmomis qorarinin
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moveudlugu hakimi, solahiyyotli orqani (vozifali soxsi) Inzibati
Xatalar Macallasinin 85-ci maddasinds nozards tutulan salahiyyatin
hayata kegirilmasindon mohrum eds bilmaz.

Oks yanagma ona gatirib ¢ixara bilor ki, cinayat toqibini hoyata
keciron orqanin cinayat iginin baslanmasiin rodd edilmosino dair
logv edilmomis qorarinin olmasi inzibati xotada hotta cinayot
olamoatlori oldugu halda da, hakimi pozuntuya miistosna olaraq
inzibati xota kimi baxmaga vo bilorokdon qanunsuz vo osassiz
gorarin gobul edilmasino macbur etmis olar.

Istintaq orqaninin cinayet isinin baslanmasimin rodd edilmosine
dair logv edilmomis gorarinin Cinayat-Prosessual Macollosinin 65-ci
maddosinin toloblorine goro inzibati iso baxan mohkoma {igiin
preyudisial ohomiyyoto malik olmasi barodo miiraciotin dolili ilo
bagli geyd edilmolidir ki, adigokilon maddo cinayat prosesini hoyata
keciron organin iki ndv gorarim forglondirmisdir:

— soxsin barasindo cinayot toqibini istisna edon qorarlar;

— digor gorarlar.

Birinci nov gorarlara cinayat toqibini istisna edon hallarla bagl
cinayot isinin baglanmasinin rodd edilmasi haqqinda gorar, cinayot
togibina (cinayat isi iizro icraata) xitam verilmasi haqqinda gorar,
homginin mohkomonin hokmii vo ya digor yekun gorarlart aiddir.

Sadalanan gorarlar mahiyyastino goéro yekun gorar oldugu {giin,
belo gorarlarin qiivvodo olmasi mohkomo torofindon eyni ittiham
lizro hokm vo ya basqa yekun qorarin ¢ixarilmasini istisna edir. Is
izro icraatin barpasina nail olmaq fgiin, ilk novbado, gostorilon
gorarlarin logv edilmasi tolob olunur.

Mohkomonin ganuni qlivvays minmis hokmii vo ya digor yekun
qorar1 kasassiya qaydasinda vo yeni acilmis hallar iizro logv edilo
bilor (Cinayat-Prosessual Macallosinin 65.3-cii maddasi).

Mohkomoyadok gobul olunan borastverici asaslarla cinayot isinin
baslanmasimin rodd edilmesi haqqinda qorarlar kvazimohkoma
xarakteri dasiyir. Bu, ilk novbados, onda tozahiir edir ki, mohkomonin
hokm vo yekun gorarlarindan forqli olaraq tohqiqatci, miistontiq vo
ya ibtidai arasdirmaya prosessual rohborliyi hoyata kegiron
prokurorun cinayat isinin baslanmasmin rodd edilmesi haqqinda
gorar1 tokco mohkomo torofindon deyil, miivafiq olaraq ibtidai
arasdirmaya prosessual rohborliyi hoyata kegiron prokuror vo ya
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yuxar1 prokuror torofindon do logv edilo bilor (Cinayat-Prosessual
Macallasinin 212.4.1-ci maddasi).

Lakin nazars almaq lazimdir ki, Cinayat-Prosessual Macallasinda
tohgigat¢inin, miistontiqin vo ya ibtidai arasdirmaya prosessual
rohborliyi hoyata kegiron prokurorun cinayat isinin baslanmasinin
rodd edilmasi haqqinda gorarinin yalniz sikayot osasinda logv edilo
bilmasi nozords tutulmusdur.

Belo ki, Cinayat-Prosessual Macallosinin 212.3-cli maddasinin
toloblorino goro, belo qgorardan sikayot miivafiq olaraq ibtidai
aragdirmaya prosessual rohborliyi hoyata keciron prokurora, yuxari
prokurora, yaxud mohkomoyo verilo bilor.

Tohqiqat¢inin, miistontiqin vo ya ibtidai arasdirmaya prosessual
rohborliyi hoyata kecgiron prokurorun cinayot isinin baslanmasinin
rodd edilmosi haqqinda gorarindan verilmis sikayat lizro asagidaki
harakatlor yerino yetirilir:

Ibtidai aragdirmaya prosessual rohborliyi hoyata kegiron prokuror
vo ya yuxari prokuror gostorilon gorar1 logv edir, 10 (on) giindon
artlq olmayan miiddotdo olavo yoxlama kegirilmoklo vo yaxud
kecirilmomokls cinayst isinin baglanmasi haqqinda gorar gobul edir
vo onu ibtidai istintaqin aparilmasi ligiin miistontiqe gondarir, yaxud
cinayat iginin baglanmasmin rodd edilmosi haqqinda c¢ixarilmis
gorart doyisdirilmodon saxlayir (Cinayot-Prosessual Maocollosinin
212.4.1-c1t maddosi).

Prokurorun Inzibati Xotalar Macallasinin 85-ci maddasine uygun
olaraq inzibati xota haqqinda iso baxan mohkomao torsfindon ona
gondorilmis materiallar iizro cinayot iginin baslanmasinin rodd
edilmasi haqqinda qorara baxilmasi qaydasi Cinayat-Prosessual
Macollosindo miioyyon edilmomisdir. Buna goro, Konstitusiya
Mohkomaosinin Plenumu cinayat-prosessual qanunvericiliyindo
miivafiq qaydalarin miioyyan edilmosinin Azarbaycan Respublika-
sinin Milli Maclisino tovsiyo olunmasini mogsadomiivafiq hesab
edir. Homin masalonin prosessual nizamlamadan konarda qala
bilmosi qanunguluq vo odalot prinsiplorinin pozulmasi ilo
naticolonmis olar.

Gostorilonlora asason Konstitusiya Mohkomasinin Plenumu
asagidaki naticolora golir:

— istintaq orqaninin cinayat isinin baslanmasinin rodd edilmasina
dair logv edilmomis qorarmnin movcudlugu Inzibati Xotalar
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Macallosinin 85-ci maddesine uygun olaraq hakim, solahiyyatli
organ (vozifoli soxs) torofindon inzibati xotada cinayot olamaotlori
askar edildikdo, materiallarin prokurora, ibtidai istintag vo ya
tohqiqat orqanina gondarilmasina mane olmur;

— bu Qorarin tosviri-osaslandirici hissasindo oks olunmus hiiquqi
movqgelor nazora alinmaqla Cinayat-Prosessual Macollasinda
prokurorun Inzibati Xotalar Macollosinin 85-ci maddasino uygun
olaraq mohkomo torofindon ona gondorilmis materiallar iizro cinayot
isinin  baglanmasimnin rodd edilmosi hagqinda qorara baxilmasi
qaydasinin tonzimlonmasi Milli Maclisa tovsiya olunmalidir.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
VI hissasini vo “Konstitusiya Mohkomaosi haqqinda” Azorbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini
rohbor tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkom-
osinin Plenumu

Q9RARA ALDI:

1. Istintaq orqaninin cinayat isinin baslanmasimin radd edilmosino
dair logv edilmomis qorarinin movcudlugu Azarbaycan Respublikast
Inzibati Xotalar Mocallosinin 85-ci maddasine uygun olaraq hakim,
solahiyyatli orqan (vozifoli soxs) torofindon inzibati xstada cinayot
olamaotlori askar edildikdo, materiallarin prokurora, ibtidai istintaq
v ya tohqiqat orqanina géndorilmosino mane olmur.

2. Bu Qorarin tosviri-asaslandirict hissasinds oks olunmus hiiquqi
movqelor nazora alinmaqla Azarbaycan Respublikasinin Cinayat-
Prosessual Macollasindo prokurorun Azorbaycan Respublikasi
Inzibati Xotalar Mocollosinin 85-ci maddosino uygun olaraq
mohkomo torafindon ona gondorilmis materiallar {izro cinayast isinin
baslanmasinin rodd edilmosi haqqinda gerara baxilmasi qaydasinin
tonzimlonmasi Azarbaycan Respublikasinin Milli Maclising tovsiyo
olunsun.

3. Qorar dorc edildiyi giindon qiivvoyo minir.

4. Qorar rosmi dovlot gozetlorindo vo “Azarbaycan Respublikasi
Konstitusiya Mohkomasinin Molumati’nda dorc edilsin, habels
Azorbaycan Respublikast Konstitusiya Mohkomaosinin rosmi
internet saytinda yerlogdirilsin.

5. Qarar qgotidir, he¢ bir organ vo ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Cinayat Macallasinin 259-cu
maddasinin ""Qeyd” hissasinin 1-ci bandinin vo hamin
Macallonin 314-cii maddasinin “Yasilhiqlarin miihafizasi
haqqinda” Azarbaycan Respublikasi Qanununun 8 va 9-cu
maddoslari baximindan sorh edilmasino dair

29 noyabr 2022-ci il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Humay Ofondiyeva,
Rovson Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, isa Nocofov vo Kamran Sofiyevdon (moruzogi-hakim)
ibarat torkibdo,

mohkomo katibi Foraid Oliyevin istirak ilo,

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
IV hissosing, “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikast Qanununun 27.2 vo 32-ci maddolorine vo Azorbaycan
Respublikas1 Konstitusiya Mohkomosinin Daxili Nizamnamasinin
39-cu maddosino miivafiq olaraq, xlisusi konstitusiya icraatinin
yazili prosedur qaydasinda kecirilon mohkoma iclasinda Azarbaycan
Respublikasi Prokurorlugunun sorgusu osasinda Azaorbaycan
Respublikas1 Cinayat Macallasinin 259-cu maddasinin "Qeyd”
hissasinin 1-ci bondinin vo homin Macollonin 314-cii maddosinin
“Yasilliglarin miihafizasi haqqinda” Azorbaycan Respublikasi
Qanununun 8 vo 9-cu maddolori baximindan sorh edilmosino dair
konstitusiya isina baxdi.

Is iizro hakim K.Sofiyevin moruzosini, maraqli subyektlorin
niimayandolori Azorbaycan Respublikasinin Bas Prokurorlugu vo
Azorbaycan Respublikast Milli Moclisi Aparatinin  Dovlot
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quruculugu, inzibati vo horbi ganunvericilik sobosinin miidiri
H.M.Seyid, miitoxossislor Azorbaycan Respublikasi Ali Mohko-
mosinin hakimi ©.Novruzov, Baki Apellyasiya Mohkomasinin
Cinayat Kollegiyasinin sadri E.Rohimov, Azarbaycan Respublikast
9dliyys Nazirliyinin Qanunvericilik bas idarasinin roisi A.9liyev,
Azorbaycan Respublikas1 Ekologiya vo Tabii Sorvetlor Nazirliyi,
Azorbaycan Respublikast Kond Tosorriifati Nazirliyi torofindon
togdim edilmis miilahizalori vo is materiallarini arasdirib miizakiro
edorok, Azorbaycan Respublikasi Konstitusiya Mohkomosinin
Plenumu

MUDYYON ETDI:

Azorbaycan Respublikasinin Prokurorlugu Azorbaycan Respub-
likasinin Konstitusiya Mohkomosino (bundan sonra — Konstitusiya
Mohkomaosi) sorgu ilo miiraciot edorok, Azorbaycan Respublikasi
Cinayat Macallasinin (bundan sonra — Cinayat Macallasi) 259-cu
maddosinin "Qeyd” hissasinin 1-ci bondinin vo homin Macollonin
314-cli maddesinin “Yasilliglarin miihafizesi haqqinda” Azasrbaycan
Respublikas1t Qanununun (bundan sonra — “Yasilliglarin miihafizosi
hagqinda” Qanun) 8 vo 9-cu maddolori baximindan sorh edilmasini
xahis etmisdir.

Sorguda gostarilmisdir ki, Cinayat Macallasinin 259-cu madde-
sinin “Qeyd” hissasinin 1-ci boandindo oksini tapan “xiisusi miilkiy-
yotdo olan hoyatyani vo bag saholori" vo “kond tosorriifati mohsullar
istehsali lictin istifads edilon bitkilorden ibarat yasilliglar (ekinlar)”
ifadolorinin mozmunu vo ohato dairasi ilo bagli tocriibodo fikir
ayrilig1 vardir.

Bir sira hallarda “xiisusi miilkiyystdo olan hoyotyant vo bag
saholori" anlayisinin genis tofsir olunaraq Azorbaycan Respubli-
kasinin Torpaq Macollosi (bundan sonra — Torpaq Macallosi) ilo
miioyyon edilon ‘“yasayls montogolorinin torpaqlari” vo “sonaye,
noqliyyat, rabito, miidafio vo digor toyinath torpaqlar” anlayislari ilo
eynilogdirilmosi qanunsuz agac kosmo cinayotlorini torotmis
saxslarin cinayat masuliyystindon konarda qalmasina sabab olur.

Sorguveranin fikrinco, Azorbaycan Respublikasinin qiivvads olan
qanunvericiliyinde yasayis montogolorinin torpaqlart anlayist genis
miloyyon olunmaqla, homin torpaqlara meso fonduna daxil olmayan
vo xiisusi miilkiyyotdo olan hoyotyant vo bag saholorindoki
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yasilliglar vo kond tosorriifatt mohsullarinin istehsali ii¢lin istifado
edilon bitkilordon ibarot yasilliglar (okinlor) ilo yanagi, timumi
istifadodo olan yasilliglar (park, meso-park, bag, bagca, bulvar
orazisindo olan vo digor yasilliglar), mohdud istifadoli yasilliglar
(mohollodaxili, tohsil, tibb, modoni-moisat, sonaye miiossisolorinin
va digor obyektlorin orazisindo olan yasilliglar) vo xiisusi toyinath
yasilliglar daxil edilmisdir. Bu baximdan “yasayis montogslorinin
torpaqlar1” anlayisinin Cinayot Macollosinin 259-cu maddosinin
“Qeyd” hissosinin 1-ci bondinds oksini tapmis “xiisusi miilkiyyotdo
olan hoyatyan1 vo bag saholori” anlayisi ilo eynilosdirilmasi
mogsadouygun hesab edilo bilmoz.

Sorguda o da qeyd olunur ki, “Torpaq islahati haqqinda”
Azorbaycan Respublikasinin Qanunu (bundan sonra — “Torpaq
islahat1 hagqinda” Qanun) ilo sovxoz va kolxozlarin torpaqlari pay
torpaqlar1  soklindo kond tosorriifatinda istifado mogsadilo
votondaslarin xtlisusi miilkiyyatino verilmisdir. “Kond tosorriifati
mohsullar1 istehsali tigiin istifads edilon bitkilordon ibarat yasilliglar
(okinlor)” anlayisinin mozmunu qanunvericilikdo miioyyon
edilmodiyindon, xiisusi miilkiyyato verilmis pay torpaglarinin
biitovliikdo Cinayat Macollosinin 259-cu maddasinin “Qeyd”
hissasinin 1-ci bandinde gostorilon normanin tasir dairasine diigmasi
do miibahiso dogurur.

Sorguda homginin gostorilir ki, baladiyys miilkiyystinds olan
torpaq saholorindoki yasilliglarin miihafizosi sahosindo bolodiy-
yalorin vazifalori nazore alinaraq, yasilliglarin mohv edilmosinin
qarsisinin alinmamasina goro mivafiq vozifoli soxslorin Cinayot
Macallasinin 314.1-ci maddasinds nozards tutulan cinayst omslinin
subyekti olub-olmamasi ilo bagli mosaloys aydinliq gotirilmosi
hiiquqi miioyyonlik prinsipinin toloblorino omol edilmosi
baximindan mogsodsuygun olardi.

Konstitusiya Mohkomosinin Plenumu sorguda qaldirilan
masaloalorls bagli asagidakilarin geyd olunmasini vacib hesab edir.

Hor bir cinayot omoli arasdirilarkon onun torkibinin diizglin
miioyyon edilmasi vo diizglin tovsif edilmasi cinayat olamatlorini
oks etdiron omollorin cinayst olub-olmamasini, cinayst toérotmokdo
togsirlondirilon soxsin togsirinin olub-olmamasint miisyyaonlog-
dirmoyo, habelo homin cinayato goro togsirlondirilon soxso odalatli
coza toyin edilmasing yonolmisdir. Oks hal togsiri olmayan soxsin
mosuliyyoto alinmasina, yaxud da cinayat torotmokdo togsirli olan
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soxsin masuliyyatdon konarda galmasina, cozanin diizgiin olmayan
totbiqino saobab ola bilor. Bu iso 6z ndvbasinds Cinayat Macallosinin
osaslandig1 ganunguluq, ganun qarsisinda boraborlik, togsiro goro
mosuliyyat, adalot vo humanizm prinsiplorinin pozulmasina gotirib
¢ixara bilar.

Cinayat hiiquq normalarinin daqiqliyi, aydinligi, birmonaliliginin
imumhiiquqi meyarlart haminin ganun vo mohkomo qarsisinda
boraborliyi prinsipindon irali golir vo bu meyarlar Cinayot
Macallasinin qanunguluq prinsipinin tomin edilmasins xidmat edir.
Belo ki, haminin ganun vo mohkomo qarsisinda boraborlik vo
qanunguluq prinsiplorinin tomin edilmasi yalniz cinayst hiiquq
normalarinin biitlin hiiquqtotbigedon orqanlar torofindon vahid
anlasilmas1 vo sorhi noticosindo miimkiindiir. ©ksina, ganunguluq
prinsipi baximindan hiiquq normalarinin mozmununun qeyri-
miuoyyonliyi hiiquq totbigetmo prosesindo hodsiz miilahizolors vo
O0zbasialiga gotirib c¢ixarmaqla boraborlik, qanunun aliliyi
prinsiplorini pozmus olar (Konstitusiya Mohkomasi Plenumunun
“Azorbaycan Respublikast Cinayat Macoallasinin  244.1-ci
maddosinin sorh edilmosino dair” 2011-ci il 17 mart tarixli Qarar1).

Cinayat Macallasinin 259-cu maddasina asasan, mesolords va ya
xiisusi mithafizo olunan tobiot orazilorinde agaclarin, kollarin vo ya
digor yasilliglarin, eloco do meso fonduna daxil olmayan agaclarin,
kollarin va ya digor yasilliglarin qanunsuz kosilmasi (gotiiriilmasi)
cinayot mosuliyyati yaradir.

Homin maddonin “Qeyd” hissosinin 1-ci bondino goro, bu
maddonin miiddoalar1 xiisusi miilkiyyotdo olan hoyotyani vo bag
saholorindoki yasilliglarin, habelo kond tosorriifati mohsullari
istehsal1 {igiin istifado edilon bitkilordon ibarot yasilliglarin
(okinlorin) kosilmasi (gotiiriilmosi) hallarina samil edilmir.

Qeyd olunmalidir ki, torpaq miinasibatlorinin tonzimlonmasing,
torpaq miilkiyyateilori, istifadogilori vo icaragilorinin torpaqla bagl
vozifalorinin yering yetirilmasino vo torpaq lizorindo hiiquqlarinin
miidafiosing, torpaglardan somorali istifado vo onlarin miihafizosi
liclin sorait yaradilmasina, tobii miihitin qorunub saxlanmasina va
yaxsilasdirilmasina yonolmis Torpaq Mocollosi ilo Azorbaycan
Respublikasinin vahid torpaq fondu vo torkibino daxil olan
torpaqglarin kateqoriyalar1 miioyyon edilmisdir. Belo ki, homin
Macollonin 9-cu maddesine asason Azorbaycan Respublikasinin
hiidudlar1 daxilindo yerlogon biitiin torpaqglar onun vahid torpaq
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fondunu togkil edir. Moagsadli toyinatina vo hiiquqgi rejimino uygun
olaraq, Azorbaycan Respublikasinin torpaqlar1 asagidaki
kateqoriyalara boliiniir:

— kond tasorriifati toyinatli torpaqlar;

— yasay1s montogolorinin (soharlorin, qosobalorin vo kond yasayis
montogolorinin) torpaqlari;

— sanaye, naqliyyat, rabito, miidafis va digor tayinath torpaqlar;

— xiisusi qorunan oarazilorin torpaqlari;

— meso fondu torpaqlari;

— su fondu torpaqlari;

— ehtiyat fondu torpagqlari.

Torpaq Macallosinin 18-ci maddasino gors, sohor, qosaba vo
kondlorin hiidudlar1 daxilindoki biitliin torpaglar yasayis monto-
golorinin torpaqlart hesab edilir. Qeyd edilon maddoys osason
yasayls montoqolorinin torpaqlarinin torkibino ictimai vo yasayis,
tikinti massivlorindo yerlogson yasayis, modoni-moisat, inzibati,
ibadot vo digor bina, tikili vo qurgular altindaki, habelo onlar iigiin
nozords tutulan, imumi istifadodo olan torpaqlarda yerloson
meydan, kiico, kecid, yol, sahil, park, meso-park, xiyaban, bulvar,
sututarlar, ¢imorlik vo ohalinin ictimai tolobatinin 6donilmosine
xidmat edon digor obyektlor altindaki, eloco do sonaye, kommersiya,
kommunal, anbar tikinti massivlorindo sonaye, kommunal, anbar
tikililori altinda olan vo bu kimi istehsal obyektlorinin insasi ii¢iin
nozordo tutulan torpaqlar, kond tosorriifati iigiin istifado olunan
torpaqlardan sum vo ¢oxillik okmolor, habelo kond tosorriifatt
binalari, tikililori vo qurgular1 altindaki torpaq saholori vo sair
daxildir.

Torpaq Macoallosinin 19-cu maddoasinin 1-ci hissasi ilo yasayis
montagalarinin hiidudlar1 — sohar, qasaba va kond torpaqglarini digor
torpaqglardan ayiran sorhad olaraq miioyyon edilmisdir.

Goriindiiyli  kimi, ganunvericiliklo yasayis montogolorinin
torpaglari anlayis1 genis miioyyon olundugundan, homin torpaqlarda
xUsusi miilkiyystdo olan hoyotyani vo bag saholorindoki yasilliglar
vo kond tosorriifati mohsullarinin istehsali tgiin istifado edilon
bitkilordon ibarat yasilliglar (okinlor) ilo yanagi, imumi istifadodo
olan yasilliglarin (park, meso-park, bag, bagca, bulvar orazisindo
olan yasilliglar), habelo mohdud istifadsli yasilliglarin (mohal-
lodaxili, tohsil, tibb, modoni-moigat, sonaye miiossisolorinin vo digor
obyektlorin orazisindo olan yasilliglarin) olmasi istisna
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edilmomisdir. Bu baximdan Cinayat Macallosinin 259-cu
maddosinin “Qeyd” hissosinin 1-ci bondindo oksini tapmis “xiisusi
miilkiyyotdo olan hoystyan1 vo bag saholori” anlayisinin genis
mozmunda tofsir edilmoklo “yasayis montogolorinin torpaqlar1”
anlayist ilo eynilosdirilmasi dogru hesab edilo bilmaz.

Kond tosarriifati toyinath torpaqglarin (pay torpaglarinin) Cinayast
Macollasinin geyd edilon normasinin tosir dairosine diisiib-
diismomasi mosalasine golinco iso gostorilmolidir ki, Azorbaycan
Respublikasinda torpaq islahatlarinin aparilmasinin hiiquqi osaslari
vo qaydalar1 “Torpaq islahati haqqinda” Qanunla miioyyon
edilmisdir. Homin Qanuna miivafiq olaraq, torpaq islahatinin
moqsadini iqtisadi azadliq vo sosial odalot prinsiplori osasinda
torpaq tizorindo yeni milkiyyot miinasibotlorini yaratmaq, bazar
iqtisadiyyatin1 vo sahibkarliq tosobbiisiinii inkisaf etdirmok, 6lkonin
iqtisadi mistoqilliyino, o ciimlodon orzaq tominatina nail olmaq vo
natico etibari ilo Azorbaycan xalqmin maddi rifahini yiiksaltmok
toskil edir.

“Torpaq 1islahati haqqinda” Qanunun 9-cu maddasinda
votondaslarin ganuni istifadosindoki fordi yasayis evlorinin,
hayatyan sahalorin, fordi, kollektiv vo kooperativ baglarin, dovlst
bagciliq tesorriifatinin idarogiliyindoeki baglarin altinda olan
torpaglarin qanunvericiliklo miioyyon olunmus qaydada ovazsiz
olaraq onlarin miilkiyystino verilmasi miioyyanlosdirilmisdir.

Homin Qanunun 14-cli maddosino goro, torpaq pay1 naturada pay
almaq hiiququ olan soxslorin (ailonin) xtisusi miilkiyyotins verilir.

Ozollosdirilon torpaqlarda koniilliiliik osasinda miixtolif tosorriifat
formalarinin segilmosino tominat verilir vo onlarin foaliyyotino
borabor sorait yaradilir (“Torpaq islahati hagqinda” Qanunun 16-c1
maddosi).

"Sovxoz va kolxozlarin islahati haqqinda" Azorbaycan Respub-
likasinin Qanunu islahatin vozifalorini sovxoz vo kolxozlarin kondli
(fermer) tosorriifatlarina boliinmasi, birgs sahibkarlia osaslanan
xtisusi miilkiyyotli kond tosorriifati miiossisolorino ¢evrilmosi,
sovxozlarin bazasinda dovlot kond tosorriifatt miiossisolorinin
yaradilmasi, soxsi yardimgi tosorriifatlarin inkisafi, yaradilmis
tosorriifatlarin  kooperasiyasi vo xidmot saholorinin toskili kimi
miioyyon edir.

Homin Qanun sovxoz vo kolxozlarin istifadesindoki (balansin-
daki) torpaqdan vo omlakdan pay almaq hiliququ olan soxslor
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torafindon tosorriifatin hor hansi togkilati-hiiquqi formasinin koniilli
se¢ilmosino vo yaradilmasina tominat vermoyo yonolmisdir.

Beloliklo, sovxoz vo kolxoz torpaqlarinin pay soklindo voton-
daslarin xiisusi miilkiyyotino verilmosi homin torpaglarda kond
tosarriifatt mohsullarmin istehsalini davam vo inkisaf etdirmok,
Olkonin orzaq tominatina nail olmaq vo s. mogsadi ilo hoyata
kecirilmisdir.

Konstitusiya Mohkomosinin Plenumu qeyd edir ki, “kond
tosarriifat: bitkilori” anlayis1t qanunvericilikdo miioyyon edilmasa do,
nozoriyyado kond tesorriifati bitkilori osason orzaq mohsullari,
texniki xammal va heyvandarliq iiclin yem olds etmok mogsadi ilo
becarilon madoni bitkilor kimi gobul olunur. Madani bitkilor iso
“Modoni bitkilorin genetik ehtiyatlarinin miihafizosi vo somorali
istifadasi haqqinda” Azarbaycan Respublikasi Qanununun 1.1.1-ci
maddosino osason, insan torafindon orzaq mohsullari, sonaye {i¢iin
xammal, yem, dorman, bazok (dekorativ) mogsadi ilo becarilon bitki
novlori, sort vo formalaridir.

Homg¢inin Azarbaycan Respublikasi Nazirlor Kabinetinin 2015-c1
il 18 avqust tarixli qorart ilo tosdiq edilmis “Kond tosorriifatt
mohsullarinin istehsalgilarina okin sahasinin becorilmasinds istifads
etdiyi yanacaq vo motor yaglarina, habelo bugda vo ¢altik sopining
gora dovlot biidcosinin vosaiti hesabina yardimlarin verilmosi
Qaydalart”nin 1 nomrali slavesindo kond tosorriifat: bitkilorinin vo
coxillik okmolorin siyahist miioyyon edilmis vo bu siyahiya bugda,
¢oltik, arpa, pambiq, eloco do liziim, ¢ay vo s. kimi ¢oxillik okmolor
aid edilmisdir.

Gostorilonlore osason, Konstitusiya Mohkomosinin Plenumu
hesab edir ki, pay soklindo veotondaslarin xiisusi miilkiyyatino
verilmis torpaqlarda mohz kond tosorriifatt mohsullar istehsali {i¢iin
istifado edilon bitkilordon ibarot yasilliglar Cinayat Macallasinin
259-cu maddosinin “Qeyd” hissosinin 1-ci bondinin tosiri altina
diisiir.

Yasilliglarin istifadosi, miihafizosi, borpasi sahosindo yaranan
miinasibatlor osason “Yasilliglarin miihafizosi haqqinda” Qanun,
habelo Azorbaycan Respublikasinin Meso Maocollosinin (bundan
sonra — Meso Macallasi) miivafiq maddslori ilo tonzimlonir.

“Yasilliglarin miihafizasi haqqinda” Qanunun 1.0.1-ci maddosino
osason, yasilliglar — soharlorin, digor yasayis montogolorinin vo
infrastruktur obyektlorinin hiidudlar1 daxilindo lazimi ekoloji,
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modoni-saglamlasdirma, landsaft vo mokan goriiniisii baximindan
ohomiyyat dastyan, tobii halda movcud olan vo ya silini yaradilan
agac, kol, giil-¢i¢ok va ot bitkilorinin toplumudur.

Meso Maocallasinin 7-ci maddosi ilo meso fonduna daxil olmayan
yasilliglarin asagidaki novlori forqlondirilmisdir:

— xiisusi miihafizo olunan tobiot arazilori vo obyektlorindo olan
yasilhiglar;

— xtisusi miilkiyystdo olan hoyotyani vo bag saholorindoki
yasilhiglar;

— kond tosorriifatt mohsullariin istehsali iigiin istifado edilon
bitkilordan ibarat yasilliglar (skinlar);

— Uimumi istifadoeds olan yasilliglar (park, meso-park, bag, bagca,
bulvar orazisindo olan vo digor yasilliglar);

— mohdud istifadoli yasilliglar (mohollodaxili, tohsil, tibb,
modoni-moigot, sonaye miiossisalorinin vo digor obyektlorin
orazisinds olan yasilliglar);

— xtisusi tayinatl yasilliglar (sonaye miiossisolori vo komplekslori
ilo yasayis zonalar1 arasinda, infrastruktur obyektlorinin (magistral
domir vo avtomobil yollariin, enerji komorlorinin va obyektlorinin,
su kanallarinin, digor bu kimi obyektlorin) hiidudlarinda salinmis
yasilliq zolaqlar, tingliklor (sitilliklor), kiico yasilliglari, miihafiza,
sanitariya-miihafizo vo digor qoruyucu zonalarda, xatiro
komplekslori (xiyabanlar) vo qabiristanliqlar orazisinde olan vo
digor yasilliglar).

Gorilindiiyii kimi, Meso Macallasi ilo do xiisusi miilkiyyatds olan
hoyatyan1 vo bag saholorindoki yasilliglar, eloco do kond tosarriifat
mohsullarinin istehsali {igiin istifado edilon bitkilordon ibarat
yasilliglar ayrica yasilliq névlori olaraq tosbit edilmisdir.

“Yasilliglarin miihafizasi haqqinda” Qanunun 3-cii maddasi ilo
iso xiisusi miilkiyyatdo olan hoyotyant vo bag saholorindoki
yasilliglarin, habelo kond tosorriifati mohsullar1 istehsali iigiin
istifado edilon bitkilordon ibarst yasilliglarin (okinlorin) homin
Qanunun tatbiq dairasing daxil olmadigr miioyyon edilmisdir.

Qeyd edilmalidir ki, qanunvericilikdo hoystyant vo bag saho-
lorinin hiiquqi statusu miioyyon edilmaso do, bir qayda olaraq hoyat-
yan1 saha dedikdos, fordi yasayis evlorinin yerlosdiyi torpaq sahslori,
bag saholori dedikdo iso fordi, kollektiv vo kooperativ baglarin,
dovlet bageiliq tesorriifatinin idarsgiliyindoki baglarin torpaq
saholori nazards tutulur.
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Beloliklo, yuxarida gostorilon normalarin tohlili belo naticoyo
golmoyao asas verir ki, yalniz xiisusi miilkiyyatdo olan hayatyani vo
bag saholorindoki yasilliglarin, habelo kond tosorriifati mohsullari
istehsal1 {igiin istifado edilon bitkilordon ibarot yasilliglarin
kosilmosi (gotiirtilmasi) Cinayst Macallasinin 259-cu maddesi ilo
miioyyon edilmis cinayot mosuliyyatinin yaranmasi {i¢iin osas ola
bilmaz.

Sorguda gostarilon yasayis montagalarinin torpaqlarindak: diger
yasilliglarin, habelo xilisusi miilkiyyotdo olan sonaye, noqliyyat,
rabito vo digor toyinath torpaq sahoalorindoki yasilliglarin kosilmosi
(gotiirtilmasi) mosalasing golinco iso qeyd olunmalidir ki, Meso
Macallasinin 12-ci maddoasine goro, fiziki va hiiquqi soxslorin xiisusi
miilkiyyotindo olan torpaq saholorindo yerloson yasilliglar,
qanunvericiliklo digor hallar miioyyan edilmadikdo, onlarin xiisusi
miilkiyyotino aid edilir. Gostorilon yasilliqlar tizorindo sahiblik,
istifado vo soroncam hiiquqlar1 Azorbaycan Respublikasi meso
qanunvericiliyinin vo digar ganunvericilik aktlarinin tslabloring
uygun olaraq miilkiyyatci torofindon hoyata kegirilir.

Respublika orazisindoki yasilliglarin (meso fondu torpaqlarinda,
xiisusi miihafizo olunan tobist orazilori vo obyektlorinds olan
yasilliglar, habelo xiisusi miilkiyyotdo olan hoyotyant vo bag
saholorindoki yasilliglar vo kond tosorriifatt mohsullari istehsali iigiin
istifado olunan bitkilordon ibarot olan yasilliglar istisna olmaqla)
gotlirlilmosi  mexanizmi Azorbaycan Respublikast Nazirlor
Kabinetinin 2016-c1 il 30 avqust tarixli gorart ilo tosdiq edilmis
“Yasilliglarin gotiirtilmosi Qaydasi” ilo tonzimlonir.

Homin Qaydanin 2.1-ci bondino asason, yasilliglarin gotiiriilmosi
Azorbaycan Respublikasi Ekologiya vo Tabii Sorvotlor Nazirliyinin
royi nozord alinmagla, istifadesinds olan torpaqlarda morkozi icra
hakimiyyati orqanlarinin, digor torpaq sahslorindo iso yerli icra
hakimiyyati orqanlarinin va ya balodiyyalorin garar1 asasinda hoyata
kecirilir.

Qaydanin 2.2-ci bondindo yasilliglarin gotiirilmosinin yol
verildiyi hallar miisyyon edilmisdir.

Homin Qaydanin 2.4-cii bandins goro, fiziki vo hiiquqi soxslor bu
Qaydanin 2.2-ci bondindo nozords tutulan hallarda yasilliglarin
gotliriilmasi moqgsadi ilo istifadesinde olan torpaq sahalorina
miinasibotdo miivafiq morkozi icra hakimiyyati organina, digor
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torpaq sahalorino miinasibatds iso yerli icra hakimiyyasti orqanina vo
ya baladiyyaya arizo ilo miiraciot etmolidirlor.

Yasilliglarin gotiiriilmasina dair orizo miivafiq morkozi icra
hakimiyyoti orqaninda, yerli icra hakimiyyati orqaninda vo ya
bolodiyyado geydiyyata alinir, 2 (iki) toqvim giinli orzindo homin
qurum torafindon toqdim olunmus sonadlor yoxlanilir vo imtinaya
asas olmadigi toqdirds, yasilliglarin gotiiriilmasine dair royin
alinmas1 tli¢clin Azorbaycan Respublikasinin Ekologiya va Tabii
Sorvatlor Nazirliyino miiraciot olunur (“Yasilliglarin gotiiriilmosi
Qaydas1”nin 2.7-ci bondi).

Qaydanin 3.1 va 3.2-ci bandlorino gors iso bu Qaydanin 2.7-ci
bandina uygun olaraq yasilliglarin gotiiriilmasing dair istifadesindo
olan torpaq saholorino miinasibotdo miivafiq morkozi icra
hakimiyyoti orqaninin, digor torpaq saholorindo iso yerli icra
hakimiyyati orqaninin vo ya bolodiyyonin miiracioti Azarbaycan
Respublikasinin Ekologiya vo Tabii Sorvatlor Nazirliyinds qeydiy-
yata almir vo 3 (li¢) togvim giinii miiddotindos onun yerli qurumlari
torofindon toqdim olunmus sonadlor osasinda yasilliga yerindo baxis
kecirilir vo miivafiq ray tortib edilir. Yasilliglarin gotiiriilmasing dair
roydo yasilliglarin yerinin doyisdirilmasinin (kokiindon ¢ixaril-
masinin) vo ya borpa edilmosi sortilo kosilmosinin mogsadouy-
gunlugu osaslandirilmali, gotiiriilon yasilliglarin novii, sayi, cinsi,
yasi, diametri, hiindiirliiyii, bioloji voziyyoti vo giil-¢igok vo ot
bitkilorinin sahasi barodo molumatlar oks olunmali, homg¢inin roydo
miivafiq sortlor (aqrotexniki, movsiimi, vegetativ vo s.) nozoro
alinmagla islorin icra miiddoti miioyyonlogdirilmalidir.

O da gostorilmoalidir ki, coxmonzilli binalarin insasi1 ilo olagodar
yasilliglarin gotiiriilmosi mosolasi ilo bagli normalar sohorsalma vo
tikinti foaliyyotinin hiiquqi osaslarini, prinsiplorini, eloco do
dovlatin, boladiyyalarin, fiziki ve ya hiiquqi soxslorin soharsalma vo
tikinti faaliyyeti sahosindo hiiquq vo voazifolorini miioyyon edon
Azarbaycan Respublikasinin Sohorsalma vo Tikinti Macallasindo
nazords tutulmusdur.

Homin Macollonin 57-ci maddesi ilo tikinti obyektino dair
toloblor miioyyon edilmisdir. Bu taloblorden biri yasilliglarin qorun-
masi ilo bagh olub, tikintinin layihs sonadlorinds layihadon ovvalki
va sonraki dovrlorde orazidoki yasilliglarin vaziyystini gostaron
molumatlarin tam vo diriist oks etdirilmosini, yasilliqlarin salin-
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masinin miitlog homin yasayis montogosinin yasilliqla tomin
edilmosi normasina uygun olmasini nozaordo tutur.

Macallonin 83.0.6 vo 85.4-cli maddslorine uygun olaraq, tikinti
layihasino ekologiya bolmasi do olava edilmolidir. Tikintiys icazoado
tikinti orazisindo olan agaclarin, kollarm vo digor yasilliglarin
mihafizosi tadbirlori nozords tutulmalidir. Tikinti layiholorinin icrasi
naticosindo gotiiriilon yasilliglarin miqdari, nov torkibi vo barpa
doyeri haqqinda molumatlar tikinti layihasinin ekologiya bolmasing
daxil edilir.

Odur ki, Konstitusiya Mohkomosinin Plenumu vurgulayir ki,
tikinti layihosinin tasdiglonmasi va tikintiya qanunvericiliklo
mioyyon edilmis qaydada icazenin verilmosi tikinti iglori aparilacaq
orazido yasilliglarin gotiiriilmosi tiglin osas kimi c¢ixis edir. Bu
baximdan tikinti layihesinin tosdiqlonmasi, tikintiys icazonin
verilmosi miivafiq orazido tikinti iglorinin aparilmasi mogsodilo
yasilliglarin kasilmosi (gotiiriilmosi) halinda cinayat masuliyyatinin
yaranmasini istisna edir.

O da nozoro alimmalidir ki, Azarbaycan Respublikast Miilki
Macollosinin 152.1-ci maddoesina goro, miilkiyyat hiiququ —
subyektin ona monsub omlaka (osyaya) 6z istodiyi kimi sahib olmagq,
ondan istifado etmok vo ona dair soroncam vermok iizro dovlot
torofindon taninan vo qorunan hiiqugdur. Miilkiyyatci 6ziino moxsus
omlaka 6z miilahizosino goro sahiblik, ondan istifado vo onun
barasindo soroncam hiliququna malikdir.

Hiiquqi dovlst vo miilki comiyyat prinsiplorinin tomin olundugu
demokratik dovlotdo, dovlot maraqlar1 vo fordi maraqglar arasinda
odaloatli tarazligin tomin olunmasi vacib sortlordondir.

Insan Hiiquqlari {izro Avropa Mohkomosinin Zvierzinski Polsaya
qarst 1s tizra 2001-ci 1l 19 iyun tarixli Qorarinda miioyyon edilmisdir
ki, miilkiyyot hiiququnun ganuni mohdudlasdirilmasinda propor-
sionalliq prinsipinin tslablorina uygun olaraq fordin {izorina
ganunun magsadlorindon konar olan artiq ylik diismomoalidir (§ 71).
Mohkomanin digor is lizro gobul edilmis Qorarinda gostorilmisdir ki,
miilkiyyat hiiququna miidaxilo fordlo ictimai maraqlar arasinda
“odalotli balans” asasinda olmalidir (Depalle Fransaya gars1 is {izro
2010-cu il 29 mart tarixli Qorar, § 83).

Yuxarida qeyd olunanlara asason Konstitusiya Mohkomosinin
Plenumu hesab edir ki, yarana bilocok miibahisslorin garsisinin
alinmasi, miilki dovriyye istirak¢ilariin miilkiyyot hiiquglariin
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tomin edilmasi moagsadils torpaq saholori ilo bagli saroncam oqdlori
baglanarkon solahiyyatli orqanlar (morkozi vo yerli icra hakimiyyati
orqanlari, habelo bolodiyyolor) torofindon homin torpaq saholo-
rindoki movcud yasilliglar, eloco do bu yasilliglarin gétiiriilmasi ilo
bagli ganunvericilikde nazorde tutulmus mohdudiyyst vo gaydalar
barodo molumat vermoli, habelo mohdudiyyot vo qaydalarin
totbiginds ikili yanagmalara yol verilmomalidir.

Eyni zamanda 6lkomizds ekoloji tohliikasizliyin tomin edilmasi
va otraf miihitin qorunmasi baximindan yasilliglarin miihafizasi ilo
bagli qaydalara hom fordlor, hom do salahiyyatli orqanlar torafindon
ciddi riayot edilmalidir.

Konstitusiya Mahkomasinin Plenumu miiracistde qaldirilan digor
mosalo ilo olagodar geyd edir ki, Cinayot Maocollosinin 314.1-ci
maddoasing asason sohlonkarliq, yoni vozifali soxsin igo vicdansiz vo
ya lageyd miinasiboti noticosindo 0z xidmoti vozifosini yerino
yetirmomasi vo ya lazimi qaydada yerino yetirmomasi fiziki vo ya
hliquqi soxslarin hiiquglarina vo qanuni monafelorine vo ya dovlotin
vo ya comiyyatin gqanunla qorunan monafelorine miihiim zoror
vurulmasina sobab olduqda cinayat masuliyyati yaradir.

Sohlonkarliq cinaystinin ictimai tohliikaliliyi ondan ibarstdir ki,
bu omalin torodilmasi naticasinde dovlet hakimiyysti vo idarsetma
organlarinin normal faaliyyati pozulur, bunun naticasindo qeyd
olunan orqanlar niifuzdan salinir, fiziki vo hiiquqi soxslorin
hiiquglarina vo ganuni monafelorino, habelo dovlotin vo ya
comiyyatin qanunla qorunan manafelorine miithiim zorar vurulur.

Homin maddonin dispozisiyasinda gostorilon vozifoli soxsin iso
vicdansiz vo ya lageyd miinasibati naticosindo 6z xidmati vozifosini
yerino yetirmomosi vo ya lazimi qaydada yerino yetirmomosi
dedikdo qanunla, ganunvericilik aktlar1 (tolimat, asasnamo v9 s.) ilo,
omok miiqavilssi (kontrakt) ila, yuxar1 vozifali soxsin amri ilo havalo
edilmis vozifolorin yerino yetirilmoasi {i¢iin obyektiv vo subyektiv
imkanlarin olmasina baxmayaraq, ho—min vozifolorin icra
edilmomasi basa diisiiliir. Lazimi qaydada yerino yetirmomasi is9
vozifoli soxsin 0z vozifolo—rini tam, vaxtinda vo doqiq icra
etmomosidir.

Vozifoli goxsin sohlonkarliga goro cinayot mosuliyyotino coalb
olunmasi iiglin onun tizorino hans1 hiiquq vo vozifalorin
qoyuldugunu, bunlarin hansi hiiquqi akt ilo miisyyon edildiyini,
mohz hans1 vozifolorin yerino yetirilib-yetirilmodiyini vo qulluq

78



vozifolorini yerino yetirmok ii¢iin vozifoli soxsin real imkaninin
olub-olmadigini miioyyon etmok zoruridir.

Qanunvericilikds yasilliqlarin miihafizs todbirlori vo morkozi icra
hakimiyyoti, yerli icra hakimiyyoti orqganlarinin, habelo
baladiyyalorin yasilliqlarin miihafizasi ilo bagl vozifolori miioyyon
edilmisdir.

“Yasilliglarin miihafizosi haqqinda” Qanunun 1.0.3-cii maddasina
goro, yasilliglarin miihafizosi — otraf miihitin miihafizasi vo ekoloji
voziyyatin yaxsilasdirilmast mogsadi ilo yasilliglarin istifadosing,
qorunmasina, borpasimna vo genislonmasine yonalmis hiiquqi,
toskilati vo iqtisadi todbirlordir.

Qanunun 8-ci maddesine miivafiq olaraq, baladiyye miilkiy-
yotindo olan torpaqlardaki yasilliglarin miihafizosini boloadiyyalor
hoyata kecirir. Yasilliglarin miihafizosi sahasindo bolodiyyslorin
vozifolori olaraq miilkiyystindo olan torpaqlardaki yasilliglarin
ucotunu, monitoringini aparmaq vo s. miioyyan edilmisdir.

Goriindilyti kimi, ganunvericilikdo baladiyys miilkiyystinds olan
torpaqlardaki yasilliglarin miihafizesini boladiyyalorin haoyata
kecirdiyi miioyyon edilso do, yasilliglarin miihafizosi sahosindo
boladiyyalorin  vozifalori sirasinda konkret olaraq qanun
pozuntularin qarsisin1 almaq vozifasi qeyd edilmomisdir. Lakin
bu, baladiyyalora moxsus torpaqlardaki yasilliglarla bagli ganun
pozuntularinin qarsisinin alinmasinda boladiyyolorin miivafiq
vozifolorinin olmamasi anlamina golmir. Belo ki, homin Qanunun
9-cu maddesi ilo yasilliglarin miihafizesi tadbirlorinin dairasi
mioyyon edilmoklo, bura yasilliglarin ugotunun, kadastrinin vo
monitorinqinin aparilmasi, onlarin miihafizosino dovlot vo ictimai
nozaratin togkili, habelo ganun pozuntularinin garsisinin alinmasi,
onlarin naticalarinin aradan qaldirilmast va s. aid edilmisdir.

O da geyd olunmalidir ki, Azarbaycan Respublikasi Nazirlor
Kabinetinin 2018-ci il 15 may tarixli qorart ilo tosdiq edilmis
“Yasilliglarin ugotunun, kadastrinin vo monitoringinin aparilmasi
Qaydasi”nin 3.1-ci bandina asason, yasilliglarin monitoringinin
aparilmasinin mogsadi yasilliglara monfi tosirlorin qarsisinin
almmasi vo noticolorinin aradan qaldirilmas: tigiin yasilliglarin
tizorindo miintozom miisahidslor va todgiqatlar aparmaq, antropogen
tosirlor noticosindo yasilliq tgiin kritik voziyyeatin yaranmasi
haqqinda toplanmis molumatlar asasinda xabardarliq etmakdir. Bu
baximdan bolodiyys torpaqlarindaki yasilliglarin ugotunun vo
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monitorinqinin aparilmast hom do bolodiyyslor torofindon
yasilliglarin miihafizosi todbiri olaraq qanun pozuntularinin
vaxtinda agkar edilmosino, qarsisinin alinmasina vo bununla da
yasilliglarin  zodolonmodon vo mohv olmadan qorunmasina
yonalmisdir.

“Yasilliglarin miihafizosi hagqinda” Qanunun 24-cli maddosino
gora 1so bu Qanunun talablorinin pozulmasina gora soxslor
Azorbaycan Respublikasmin Miilki, Inzibati Xotalar vo Cinayat
macallalorine uygun olaraq masuliyyat dastyirlar.

Beloliklo, Konstitusiya Mohkomaosinin Plenumu hesab edir ki,
bolodiyys miilkiyyotindo olan torpaq saholorindoki yasilliglara
miinasibatdo bolodiyyalor yasilliglarin miihafizesi todbiri olaraq
ganun pozuntularinin garsisinin alinmasi vozifosini dasiyirlar.

O da vurgulanmahdir ki, Azorbaycan Respublikasi Nazirlor
Kabinetinin 2000-ci il 15 iyul tarixli qorar1 ilo tosdiq edilmis
“Azorbaycan Respublikasinin = “Qirmizi  Kitab1” haqqinda
Osasnama’yo gors, orazilorindo Azorbaycan Respublikasinin
“Qirmiz1 Kitab1”na daxil edilmis bitki novlori olan torpaq
istifadogilori, miilkiyyotcilori (miilkiyyot formasindan asil
olmayaraq) homin ndvlorin miihafiza rejimine oamal etmoali vo
onlarin tobii toroyib artmasini tomin edon sorait yaratmalidirlar.
Azarbaycan Respublikasinin Qurmizi Kitabina daxil edilmis vo
xiisusi mithafizo olunan heyvan vo bitki ndvlorinin siyahisinda
olanlarin miihafizosi {izro toloblorin yerino yetirilmomosino goro
inzibati moasuliyyat miioyyon edilmisdir.

Konstitusiya Mohkomosinin Plenumu 6lkomizds ekoloji voziy-
yotin yaxsilagdirilmasi, otraf miihitin miihafizosi istigamotindo
hoyata kecirilon dovlot siyasotini bir daha nozors alaraq qeyd etmoyi
zaruri hesab edir ki, xtisusi miihafizosi qanunvericilikds tosbit edilon
bitki novlorinin qorunmasi, onlarin ug¢otunun, kadastrinin vo
monitorinqinin aparilmasi ilo bagli todbirlorin giiclondirilmasi
miivafiq dovlst orqanlarina tovsiys edilmalidir.

Gostarilonlora osason Konstitusiya Mohkomasinin Plenumu
asagidaki noticolora golir:

— kond tosorriifatt moqgsodi ilo votondaslara verilmis pay
torpaqlarinda mohz kond tosorriifatt mohsullar1 istehsali iigiin
istifado edilon bitkilordon ibarot yasilliglar Cinayat Macollosinin
259-cu maddoasinin “Qeyd” hissosinin 1-ci bondinin tosiri altina
diistir vo homin torpaglarda yalniz kond tosorriifati mohsullar
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istehsali iigiin istifado edilon bitkilordon ibarat yasilliqlarin
(okinlorin) kosilmosi (gotiiriilmasi) cinayot mosuliyyati liglin asas
hesab edils bilmoz;

— fiziki vo hiiquqi soxslorin xiisusi miilkiyystindo olan sonaye,
noqliyyat, rabito vo digor toyinath torpaq saholorindoki, habelo
yasayls moantagalorinin torpaqlarindaki yasilliglarin  (xtisusi
milkiyyatdo olan hoyatyani vo bag saholorindoki yasilliglar vo kond
tosarriifati mohsullar1 istehsali iigiin istifado olunan bitkilordon
ibarot olan yasilliglar istisna olmaqla) gotirilmosi miivafiq
normativ hiiquqi aktlara uygun olaraq solahiyyotli dovlot
orqganlariin (bsladiyyslarin) gorari ilo hayata kecirilo bilar;

— Sohorsalma vo Tikinti Macallasinin 57, 83.0.6 vo 85.4-cii
maddalari ilo miiayyan olunmus taloblars riayst edilmaklo miivafiq
icra hakimiyyati orqani torafindon tikintiys icazonin verilmasi homin
arazids tikinti iglorinin aparilmast magsadils yasilliglarin kasilmasi
(gotiiriilmosi) halinda cinayot mosuliyyotinin yaranmasini istisna
edir;

— “Yasilliglarin miihafizosi haqqinda” Qanunun 8 vo 9-cu
maddslorinin monasina osasan baladiyys miilkiyystinds olan torpaq
saholorindaki yasilliglara miinasibatda boladiyyalor yasilliglarin
miihafizosi todbiri olaraq qanun pozuntularinin qarsisinin alinmast
vozifasini dastyirlar.

Azaorbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
IV hissosini, “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini
rohbaor tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomo-
sinin Plenumu

Q9RARA ALDI:

1. Kond tosorriifati mogsadi ilo votondaslara verilmis pay torpag-
larinda mohz kond tosarriifati mohsullar1 istehsali {i¢iin istifado
edilon bitkilordon ibarat yasilliglar Azorbaycan Respublikasi
Cinayot Macollasinin 259-cu maddosinin “Qeyd” hissasinin 1-ci
bondinin tosiri altina diisiir vo homin torpaqlarda yalmz kond
tosorriifatt mohsullari istehsali tigiin istifado edilon bitkilordon ibarat
yasilliglarin (okinlorin) kosilmosi (gotiiriilmasi) cinayst moasuliyyati
liclin osas hesab edila bilmoz.
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2. Fiziki vo hiiquqi soxslorin xiisusi miilkiyyotindo olan sonaye,
nogliyyat, rabito vo digor toyinath torpaq sahslorindaki, habels
yasayls montogolorinin torpaqlarindaki yasilliglarin  (xiisusi
miilkiyyatds olan haystyan1 vo bag saholorindoki yasilliglar vo kond
tosorriifatt mohsullar1 istehsali iigiin istifado olunan bitkilordon
ibarot olan yasilliglar istisna olmagqla) gotiiriilmasi miivafiq
normativ hiiquqi aktlara uygun olaraq solahiyyotli dovlot orqan-
lariin (balodiyyalorin) qorar1 ilo hoyata kegirilo bilor.

3. Azorbaycan Respublikast Sohorsalma vo Tikinti Macollosinin
57, 83.0.6 vo 85.4-cii maddolori ilo miioyyon olunmus toloblors
riayot edilmoklo miivafiq icra hakimiyyati organi torofindon tikintiyo
icazonin verilmosi homin orazido tikinti islorinin aparilmasi
mogsadilo yasilliglarin  kosilmosi (gotiiriilmosi) halinda cinayot
mosuliyyatinin yaranmasini istisna edir.

4. “Yasilliglarin miihafizosi haqqinda” Azorbaycan Respublikasi
Qanununun 8 vo 9-cu maddslorinin monasina asason baladiyyo
miilkiyyotindo olan torpaq sahslorindoki yasilliqlara miinasibatdo
bolodiyyolor yasilliglarin  miihafizosi todbiri olaraq ganun
pozuntularinin qarsisinin alinmasi vozifosini dagiyirlar.

5. Qarar dorc edildiyi giindon qiivvoys minir.

6. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetlorindo
vo “Azorbaycan Respublikas1 Konstitusiya Mohkomasinin
Molumati”’nda dorc edilsin, habelo Azorbaycan Respublikasi
Konstitusiya Mohkomasinin rosmi internet saytinda yerlosdirilsin.

7. Qorar gotidir, heg bir orqan vo ya soxs torofindon logv edils,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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ON THE BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE PLENUM OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On Interpretation of Paragraph 1 of the Note section of Article
259 and Article 314 of the Criminal Code of the Republic of
Azerbaijan with Article 8 and 9 of the Law of the Republic of
Azerbaijan on Green Planting Protection

29 November 2022 Baku city

The Plenum of the Constitutional Court of the Republic of
Azerbaijan, composed of Farhad Abdullayev (Chairman), Sona
Salmanova, Humay Afandiyeva, Rovshan Ismaylov, Rafael
Gvaladze, Mahir Muradov, Isa Najafov and Kamran Shafiyev
(Reporter-Judge), Ceyhun Qaracayeyv,

attended by the Court Clerk Faraid Aliyev,

In accordance with Part IV of Article 130 of the Constitution of
the Republic of Azerbaijan, Articles 27.2 and 32 of the Law of the
Republic of Azerbaijan on Constitutional Court and Article 39 of the
Internal Chapter of the Constitutional Court, has considered a
constitutional case based on the request of Prosecutor General’s
Office of the Republic of Azerbaijan on interpretation of Paragraph
1 of the Note section of Article 259 and Article 314 of the Criminal
Code of the Republic of Azerbaijan with Article 8 and 9 of the Law
of the Republic of Azerbaijan on Green Planting Protection.

Having studied and discussed the report of Judge K. Shafiyev on
the case, submissions and case materials of the representatives of
interested parties — Prosecutor General’s Office, Head of the
Department of State-Building, Administrative and Military
Legislation of the Administration of the Milli Majlis (Parliament) of
the Republic of Azerbaijan H. Seyid, specialists — Judge of the
Supreme Court of the Republic of Azerbaijan A. Novruzov,
President of the Criminal Chamber of the Baku Court of Appeal
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E. Rahimov, Chief of the General Department of Legislation of the
Ministry of Justice of the Republic of Azerbaijan A. Aliyev, the
Ministry of Ecology and Natural Resources of the Republic of
Azerbaijan and the Ministry of Agriculture of the Republic of
Azerbaijan, the Plenum of the Constitutional Court of the Republic
of Azerbaijan

DETERMINED AS FOLLOWS:

Prosecutor General’s Office of the Republic of Azerbaijan having
applied to the Constitutional Court of the Republic of Azerbaijan
(hereinafter referred to as — the Constitutional Court) asked for the
interpretation of Paragraph 1 of the Note section of Article 259 and
Article 314 of the Criminal Code of the Republic of Azerbaijan
(hereinafter referred to as — the Criminal Code) with Article 8 and 9
of Law of the Republic of Azerbaijan on Green Planting Protection
(hereinafter referred to as — Law on Green Planting Protection).

In the request, it was indicated that the expressions "courtyard and
garden areas in private ownership" and "green planting (crops)
consisting of plants used for agricultural productions" indicated in
Paragraph 1 of the Note section of Article 259 of the Criminal Code
led to a disagreement of opinions related to the content and scope.

In a number of cases, the concept of "courtyard and garden areas
in private ownership" has been broadly interpreted and defined by
the Land Code of the Republic of Azerbaijan (hereinafter — the Land
Code) and the concepts of "land of residential areas" and "land of
industry, transport, communication, defense and other purposes"
identification with the illegal logging causes people who have com-
mitted illegal logging crimes to be excluded from criminal liability.

In a number of cases, the concept of "courtyard and garden areas
in private ownership" has been broadly interpreted and defined by
the Land Code of the Republic of Azerbaijan (hereinafter — the Land
Code) and the concepts of "land of residential areas" and "land of
industry, transport, communication, defense and other purposes"
identification with the illegal logging causes people who have com-
mitted illegal logging crimes to be excluded from criminal liability.

The requester also notes that in the legislation of the Republic of
Azerbaijan, the concept of lands of residential areas is broadly
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defined, and those lands are not included in the forest fund and are
in common use, in addition to green plantings (crops) of plants used
for the agricultural productions and greens in courtyards and gardens
that are privately owned, green areas (park, forest-park, garden,
orchard, boulevard area and other green areas), limited-use green
areas (green areas located within the neighborhood, educational,
medical, cultural-household, industrial enterprises and other facili-
ties) and special purpose green areas. From this point of view, it can-
not be considered appropriate to equate the concept of "land of
residential areas" with the concept of " courtyard and garden areas
in private ownership" reflected in Paragraph 1 of the Note section of
Article 259 of the Criminal Code.

It is also mentioned in the request that by the Law of the Republic
of Azerbaijan about Land Reform (hereinafter — Law about Land
Reform), the lands of state farms (sovkhoz) and collective farms
(kolkhoz) were transferred to the private ownership of citizens for
the purpose of agricultural use in the form of share lands. Since the
content of the concept of "green plantings (crops) consisting of
plants used for the production of agricultural products" is not
defined in the legislation, it is also controversial that the allotment
lands given to private ownership fall under the scope of the norm
specified in Paragraph 1 of the Note section of Article 259 of the
Criminal Code.

The Plenum of the Constitutional Court considers it important to
note the following regarding the issues raised in the request.

When investigating each criminal act, the correct identification
and correct description of its composition is aimed at determining
whether the acts reflecting the signs of a crime are crimes, the guilt
of the person accused of committing a crime, as well as determining
a fair punishment for the person accused of that crime. Otherwise,
an innocent person may be held responsible, or a person guilty of a
crime may be exempted from responsibility, and the punishment
may be improperly applied. This, in turn, can lead to the violation of
the principles of legality, equality before the law, responsibility for
guilt, justice and humanism on which the Criminal Code is based.

The general legal criteria of accuracy, clarity, and unambiguity of
criminal law norms are derived from the principle of equality of all
before the law and the court, and these criteria serve to ensure the
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principle of legality of the Criminal Code. Thus, ensuring the prin-
ciples of equality and rule of law for everyone before the law and the
court is possible only as a result of uniform understanding and inter-
pretation of criminal law norms by all law enforcement agencies. On
the contrary, from the point of view of the principle of legality, the
uncertainty of the content of legal norms leads to excessive
considerations and arbitrariness in the process of law enforcement,
and may violate the principles of equality and the rule of law
(Decision of the Plenum of the Constitutional Court of the Republic
of Azerbaijan “On the Interpretation of Article 244.1 of the Criminal
Code of the Republic of Azerbaijan”, dated 17 March 2011).

According to Article 259 of the Criminal Code, illegal cutting
(removal) of trees, bushes or other greenery in forests or specially
protected natural areas, as well as trees, bushes or other greenery
that are not part of the forest fund, creates criminal responsibility.

According to Clause 1 of the Note section of that Article, the pro-
visions of this Article do not apply to the cases of cutting (removal)
of greenery in privately owned courtyards and garden areas, as well
as green plantings (crops) consisting of plants used for the produc-
tion of agricultural products.

It should be noted that the Unified Land Fund of the Republic of
Azerbaijan with the Land Code aimed at regulating land relations,
fulfilling the duties of land owners, users and tenants related to land
and protecting their rights over land, creating conditions for efficient
use of land and their protection, preservation and improvement of
the natural environment and the categories of lands included in its
composition have been determined.

According to Article 9 of that Code depending on their function
and legal status, lands of the Republic of Azerbaijan are subdivided
in the following categories:

* lands of agricultural purpose;

 lands of residential settlements (cities, settlements and rural
residential settlements);

* lands of industry, defense, transport, communication and other
purposes;

« lands of specifically protected territories;

* lands of the forest fund;

* lands of the water fund;
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* lands of the reserve fund.

According to Article 18 of the Land Code, all lands within the
boundaries of cities, settlements and villages are considered to be the
lands of settlements. According to the mentioned Article, the com-
position of the lands of residential areas includes public and resi-
dential, construction, cultural-domestic, administrative, religious
and other buildings, structures and facilities located in construction
areas, as well as squares, streets, passages located on lands intended
for general use, under roads, coasts, parks, forest-parks, alleys,
boulevards, water bodies, beaches and other objects serving to meet
the public needs of the population, as well as under industrial, com-
munal, warehouse buildings in industrial, commercial, communal,
warehouse building blocks and the like includes lands intended for
the construction of production facilities, plows and perennial plant-
ings from the lands used for agriculture, as well as land plots under
agricultural buildings, structures and facilities, etc.

According to part 1 of Article 19 of the Land Code, boundaries of
residential settlements imply the border which separates the lands of
cities, settlements and villages from other lands. As it can be seen,
since the concept of lands of residential areas is broadly defined by
the legislation, in addition to green plantings (crops) consisting of
plants used for the production of agricultural products and green
plantings in privately owned courtyards and gardens, green
plantings in common use (park, forest-park, green areas in the
garden, garden, boulevard area), as well as green areas with limited
use (green areas in the territory of local, educational, medical, cul-
tural-household, industrial enterprises and other facilities) are not
excluded. From this point of view, it cannot be considered correct to
equate the concept of "privately owned courtyards and garden areas"
with the concept of "land of residential areas" reflected in Paragraph
1 of the Note section of Article 259 of the Criminal Code.

As for the issue of whether agricultural lands (shared lands) fall
within the scope of the mentioned norm of the Criminal Code, it
should be noted that the legal basis and rules of conducting land
reforms in the Republic of Azerbaijan are determined by the Law
about Land Reform. According to that Law, the purpose of the land
reform is to create new property relations on land based on the prin-
ciples of economic freedom and social justice, to develop the mar-
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ket economy and entrepreneurial initiative, to achieve the country's
economic independence, including food supply, and as a result, to
improve the material well-being of the Azerbaijani people. Article 9
of the Law about Land Reform stipulates that the land under the
legal use of individual residential houses, yard plots, individual, col-
lective and cooperative gardens, and gardens under the management
of the state horticulture industry shall be transferred to their owner-
ship free of charge in accordance with the legislation.

According to Article 14 of that Law, the land share is given to the
private property of the persons (family) who have the right to
receive a share in kind.

In the privatized lands, the selection of different economic forms
is ensured on a voluntary basis and equal conditions are created for
their activity (Article 16 of the Law about Land Reform).

The Law of the Republic of Azerbaijan on the Reform of State
Farms and Collective Farms defines the tasks of the reform as the
division of state farms and collective farms into peasant (farmer)
farms, their transformation into privately owned agricultural enter-
prises based on joint entrepreneurship, the creation of state agricul-
tural enterprises on the basis of state farms, the development of pri-
vate auxiliary farms, cooperation and service of established farms
defines as the organization of fields.

That Law 1is aimed at ensuring the voluntary selection and
creation of any organizational-legal form of the farm by the persons
who have the right to receive a share of the land and property in the
use (balance) of state farms and collective farms.

Thus, the transfer of state and collective farm lands to the private
ownership of citizens in the form of shares allows to continue and
develop the production of agricultural products on those lands, to
achieve the country's food supply, etc. was carried out for the pur-
pose.

The Plenum of the Constitutional Court notes that although the
concept of "agricultural plants" is not defined in the legislation, in
theory, agricultural plants are considered to be cultivated plants
mainly for the purpose of obtaining food products, technical raw
materials and feed for livestock. Cultivated plants, according to
Article 1.1.1 of the Law of the Republic of Azerbaijan on the
Protection and Effective Use of Genetic Resources of Cultivated
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Plants, plant species, varieties and forms. Moreover, in Appendix
No. 1 of the "Rules for providing assistance to producers of agricul-
tural products at the expense of the state budget for fuel and motor
oils used in the cultivation of farmland, as well as wheat and rice
sowing", approved by the Resolution of the Cabinet of Ministers of
the Republic of Azerbaijan dated 18 August 2015, the village is a list
of agricultural crops and perennial crops has been determined, and
this list includes wheat, rice, barley, cotton, as well as grapes, tea,
etc. Perennial plants such as

According to the above, the Plenum of the Constitutional Court
considers that the green spaces consisting of plants used for the pro-
duction of agricultural products in the lands given to the private
ownership of citizens in the form of a share are under the influence
of Clause 1 of the Note section of Article 259 of the Criminal Code.

Relations arising in the field of use, protection, restoration of
greenery are mainly regulated by the Law on Green Planting
Protection, as well as relevant articles of the Forest Code of the
Republic of Azerbaijan (hereinafter — the Forest Code).

According to Article 1.0.1 of the Law on Green Planting
Protection, green plantings are naturally existing or artificially cre-
ated trees that are important from the point of view of necessary eco-
logical, cultural-health, landscape and spatial appearance within the
boundaries of cities, other settlements and infrastructure facilities, is
a collection of shrubs, flowers and herbs. Article 7 of the Forest
Code distinguishes the following types of greenery that are not
included in the forest fund:

— green plantings in specially protected natural areas and objects;

— green plantings in privately owned courtyard and garden areas;

— green plantings (crops) consisting of plants used for the pro-
duction of agricultural products;

— green spaces in general use (park, forest-park, garden, orchard,
boulevard and other green areas);

— green areas with limited use (green areas in the territory of
local, educational, medical, cultural-household, industrial enterpris-
es and other facilities);

— green spaces for special purposes (green strips, nurseries, street
greens, protection, sanitary protection and other protective zones,
memorial complexes (alleys) and cemeteries and other greenery).
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As it can be seen, by the Forest Code, green plantings in private-
ly owned courtyard and garden areas, as well as green plantings con-
sisting of plants used for the production of agricultural products, are
identified as separate types of green plantings. According to Article
3 of the Law on Green Planting Protection, it is determined that the
green areas in privately owned courtyards and garden areas, as well
as the green areas (crops) consisting of plants used for the produc-
tion of agricultural products, are not included in the scope of appli-
cation of that Law.

It should be noted that although the legal status of backyard and
garden plots is not defined in the legislation, as a rule, backyard plots
are plots of land where individual residential houses are located, and
garden plots are plots of individual, collective and cooperative
gardens, and plots of gardens managed by the state horticulture
industry.

Thus, the analysis of the above norms allows us to conclude that
cutting down (removal) only greenery in home gardens and garden
plots, as well as greenery consisting of plants used for agricultural
production cannot be the basis for criminal liability established by
Article 259 of the Criminal Code.

Regarding the issue of cutting (removal) of other green planting
on the lands of the residential areas specified in the request, as well
as the green plantings on privately owned industrial, transport, com-
munication and other designated land areas, it should be noted that
according to Article 12 of the Forest Code, land privately owned by
individuals and legal entities green areas located in their areas are
considered their private property, unless other circumstances are
determined by the legislation. Ownership, use and disposal rights
over the specified green plantings are carried out by the owner in
accordance with the requirements of the forest legislation of the
Republic of Azerbaijan and other legislative acts. The mechanism of
removal of green plantings on the territory of the Republic (with the
exception of green plantings on forest fund lands, specially protected
natural areas and objects, as well as green plantings in privately
owned courtyards and garden areas and green plantings consisting of
plants used for the production of agricultural products) was estab-
lished by the Cabinet of Ministers of the Republic of Azerbaijan and
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regulated by the "Rule on Removal of Green Planting" approved by
the Resolution dated 30 August 2016.

According to Paragraph 2.1 of that Rule, the removal of green
plantings is carried out on the basis of the decision of the central
executive authorities on the lands in use, and on the basis of the deci-
sion of the local executive authorities or municipalities, taking into
account the opinion of the Ministry of Ecology and Natural
Resources of the Republic of Azerbaijan.

Clause 2.2 of the Rule defines the cases in which the removal of
green plantings is allowed.

According to Clause 2.4 of the same Rule, natural and legal per-
sons, in the cases provided for in Clause 2.2 of this Rule, in relation
to the land plots used for the purpose of removing green plantings,
apply to the relevant central executive authority, and in relation to
other land plots, to the local executive authority or the municipality
to whom they should apply.The application for the removal of green
plantings is registered in the relevant central executive authority,
local executive authority or municipality, the documents submitted
by that institution are checked within 2 (two) calendar days, and if
there are no grounds for refusal, the opinion on the removal of green
plantings is sent to the Ministry of Ecology and Natural Resources
is addressed (Clause 2.7 of the "Rule on Removal of Green
Planting").

According to Paragraphs 3.1 and 3.2 of the Rules, an application
from the relevant central executive authority, and in other land plots
— from the local executive authority or municipality in relation to
land plots in use, for the removal of green planting in accordance
with Paragraph 2.7 of these Rules, is submitted to the Ministry of
Ecology and Natural Resources of the Republic of Azerbaijan, is
registered and within 3 (three) calendar days, on the basis of docu-
ments submitted by its territorial bodies, an on-site inspection of
landscaping is carried out and an appropriate conclusion is drawn
up. In the opinion on the removal of green planting, the expediency
of relocating (uprooting) or cutting the green planting should be jus-
tified, information on the type, number, gender, age, diameter,
height, biological condition and the area of flowers and grass plants
of the removed green planting should be reflected, as well as in the
opinion, the period of execution of the works should be determined
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taking into account the relevant conditions (agrotechnical, seasonal,
vegetative, etc.). It should also be noted that the norms on the
removal of green plantings in connection with the construction of
apartment buildings determine the legal framework and principles of
urban planning and construction activities, as well as the rights and
obligations of the state, municipalities, individuals or legal entities
in the field of urban planning and construction activities of the
Republic of Azerbaijan, which stipulated by the Building Code.

Article 57 of that Code defines the requirements for the construc-
tion object. One of these requirements is related to the protection of
green spaces, and the project documents of the construction
envisage the full and honest reflection of the information showing
the condition of the green spaces in the area in the pre— and post-
project periods, and the planting of green spaces must be in accor-
dance with the norm of providing green spaces in that residential
area.

According to Articles 83.0.6 and 85.4 of the Code, an environ-
mental section should be added to the construction project. The
construction permit should include measures to protect trees, bushes
and other greenery in the construction area. Information about the
amount of green plantings taken as a result of the implementation of
construction projects, species composition and restoration value is
included in the ecology section of the construction project.

Therefore, the Plenum of the Constitutional Court emphasizes
that the approval of the construction project and the granting of the
construction permit in the manner established by the legislation act
as the basis for the removal of green planting in the area where
construction works will be carried out. In this regard, the approval
of the construction project, the granting of a construction permit, the
cutting (removal) of green planting in order to carry out construction
works in the relevant area.

It also should be noted that according to Article 152.1 of the Civil
Code of the Republic of Azerbaijan, ownership rights mean
acknowledged right, protected by the state, of a subject to possess,
use and dispose of property (chattel) belonging to such subject at
their discretion.
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Ensuring a fair balance between state interests and personal
interests is an important condition in a democratic state where the
principles of the rule of law and civil society are respected.

In its judgement of 19 June 2001 the European Court of Human
Rights in the case of Zwierzynski v. Poland it is established that any
interference with the property must also satisfy the requirement of
proportionality. The Court reiterates that an interference must strike
a “fair balance” between the demands of the general interest of the
community and the requirements of the protection of the individual’s
fundamental rights (§71). In the judgement of the Court adopted on
another case it is specified that an interference must achieve a “fair
balance” between the demands of the general interest of the com-
munity and the requirements of the protection of the individual’s
fundamental rights (Judgement of 29 March 2010 on case of Depalle
v. France, §83).

On the basis of the aforementioned, Plenum of the Constitutional
Court, it is considered that the competent authorities, when closing
orders on land plots, in order to prevent disputes that may arise, to
ensure the property rights of participants in civil circulation (central
and local executive authorities, as well as municipalities) should
report on existing green plantings on these land plots, as well as
restrictions and rules provided for by legislation on the removal of
these green plantings, as well as prevent dual approaches to the
application of restrictions and rules.

At the same time, the rules related to the protection of green
plantings in terms of environmental safety and environmental pro-
tection in our country must be seriously respected by both physical
and competent authorities.

In accordance with another issue raised in the appeal, the Plenum
of the Constitutional Court notes that, Criminal liability for negli-
gence in accordance with Article 314.1 of the Criminal Code, that s,
the negligence, that is default or inadequate performance by official
of the duties owing to unfair or negligent attitude (relation) to the
service, entailed essential harm to rights and legitimate interests of
citizens or organizations or to interests protected by law of state or a
society — is punished by the penalty at a rate from five hundred up
to one thousands of nominal financial unit, or public works for the
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term up to two hundred thirty hours, or corrective works for the term
up to two years, or imprisonment for the term about six months.

The public danger of the crime of negligence consists in the fact
that as a result of the commission of this act, the normal activities of
state authorities and management bodies are violated, as a result of
which these bodies are discredited, significant damage is caused to
the rights and legitimate interests of individuals and legal entities, as
well as the interests of the state or society protected by law.

The public danger of the crime of negligence consists in the fact
that as a result of the commission of this act, the normal activities of
state authorities and government bodies are violated, as a result of
which these bodies are discredited, significant damage is caused to
the rights and legitimate interests of individuals and legal entities, as
well as to the interests of the state or society protected by law.

Due to the fact that the official specified in the disposition of this
Article, as a result of unfair or dismissive attitude to work, did not
fulfill or did not fulfill his official duties in the proper manner,
legislative acts. Despite the presence of objective and subjective
opportunities for fulfilling the tasks assigned by the employment
agreement (contract), by order of a superior official (instruction, jus-
tification, etc.), is understood to be failure to fulfill those or thousand
tasks. Non-fulfillment is the failure by an official to fulfill his duties
in full, in a timely manner and accurately.

To bring an official to criminal liability for negligence, it is nec-
essary to determine what rights and obligations are assigned to him,
what legal act they are established, what tasks have not been fulfilled
and whether the official has real opportunities to fulfill the duties of
care.

The legislation defines measures to protect green plantings and
the functions of the central executive bodies, local executive
authorities, as well as municipalities related to the protection of
green spaces.

According to Article 1.0.3 of the Law on the Green Planting
Protection, the protection of green spaces is legal, organizational and
economic measures aimed at the use, protection, restoration and
expansion of green spaces in order to protect the environment and
improve the environmental situation.
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According to Article 8 of the Law, the protection of green spaces
on land owned by municipalities is carried out. As the tasks of
municipalities in the field of protecting green spaces, accounting,
monitoring of green spaces on their lands, etc. are determined.

Apparently, the legislation establishes that the protection of green
spaces on municipal-owned lands is carried out by municipal insti-
tutions, but in the course of the tasks of municipalities in the field of
protecting green spaces, the obligation to suppress specific viola-
tions is not indicated. However, this does not mean that municipali-
ties do not have appropriate functions in preventing greenery viola-
tions on municipality-owned lands. Thus, Article 9 of this Law
defines a range of measures to protect green spaces, including
recording, cadaster and monitoring green spaces, organizing state
and public control over their protection, as well as preventing viola-
tions of legislation, eliminating their consequences, etc.

It should be noted that approved by the Decree of the Cabinet of
Ministers of the Republic of Azerbaijan of 15 May 2018 and according
to paragraph 3.1 of the "Rules for maintaining the cadaster and
monitoring," the purpose of monitoring green plantings is to conduct
regular observations and studies on greenery to prevent negative
impact on greenery and eliminate consequences, warning based on
the collected data on the occurrence of a critical situation for
landscaping as a result of anthropogenic impacts. In this regard, the
registration and monitoring of green spaces on municipal lands is
also aimed at timely identification, prevention of violations of the
law by municipalities as a measure to protect green spaces and, thus,
protect green spaces without damage and destruction.

In accordance with Article 24 of the Law on Green Planting
Protection, persons are liable for violation of the requirements of
this Law in accordance with the Civil Code, Code of the
Administrative offenses, and Criminal Code of the Republic of
Azerbaijan.

Thus, the Plenum of the Constitutional Court believes that in
relation to green spaces on land plots owned by the municipality,
municipalities are obliged to prevent violations of the law as a
measure to protect green spaces.

It should be emphasized that according to the "Regulation on the
Red Book of the Republic of Azerbaijan," approved by the
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Resolution of the Cabinet of Ministers of the Republic of Azerbaijan
of 15 July 2000, land users, owners (regardless of the form of own-
ership) who have plant species on their territory included in the "Red
Book" of the Republic of Azerbaijan must comply with the protec-
tion regime of these species and comply with their natural regime.
They must create conditions that ensure their increase.
Administrative liability has been established for failure to comply
with the requirements for the protection of animals and plants listed
in the Red Book of the Republic of Azerbaijan and on the lists of
specially protected species

The Plenum of the Constitutional Court considers it necessary to
once again note the state policy pursued in our country in the field
of improving the environmental situation, environmental protection,
given that special protection should be recommended to the relevant
state bodies to strengthen measures related to the protection of plant
species enshrined in the legislation, their accounting, cadaster and
monitoring.

In accordance with this, the Plenum of the Constitutional Court
comes to the following conclusions:

— Green spaces containing plants used specifically for the pro-
duction of agricultural products, provided to citizens for agricultur-
al purposes, are subject to paragraph 1 of "Note" section of Article
259 of the Criminal Code, withdrawal) cannot be considered a basis
for criminal liability;

— green spaces on the lands of industry, transport, communica-
tions and other purposes privately owned by individuals and legal
entities, as well as on the lands of settlements (with the exception of
green spaces privately owned and green spaces used for the produc-
tion of agricultural products) bodies;

green spaces on the lands of industry, transport, communications
and other purposes, which are privately owned by individuals and
legal entities, as well as on the lands of settlements (with the excep-
tion of green spaces, which are privately owned, and green spaces
used for the production of agricultural products) by decision of
bodies (municipalities);

—1issuance of a construction permit by the relevant executive body
in compliance with the requirements established by Articles 57,
83.0.6 and 85.4 of the Urban Planning and Construction Code,
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excludes the occurrence of criminal liability in the event of cutting
(seizure) of green spaces in order to carry out construction work in
this territory;

— with regard to green spaces in municipal-owned land plots,
according to Articles 8 and 9 of the Law on Green Planting
Protection, municipalities are obliged to prevent violations of the
law as a measure to protect green spaces.

Plenum of the Constitutional Court of the Republic of Azerbaijan
guided by Part IV of Article 130 of the Constitution of the Republic
of Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the Law of the
Republic of Azerbaijan on the Constitutional Court, the Plenum of
the Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. Greenery, consisting of plants used for the production of agri-
cultural products, on allotment lands provided to citizens for agri-
cultural purposes, is subject to paragraph 1 of Notes Section of
Article 259 of the Criminal Code of the Republic of Azerbaijan, and
only plants used for the production of agricultural products on lands
consisting of cutting (removal) of greenery (crops) cannot be the
basis for bringing to criminal responsibility.

2. Removal of greenery on industrial, transport, communication
and other designated land plots, as well as on the lands of residential
areas privately owned by individuals and legal entities (except for
greens in privately owned backyards and garden plots and greens
consisting of plants used for the production of agricultural products)
can be implemented by the decision of the competent state bodies
(municipalities) in accordance with the relevant normative legal
acts.

3. The issuance of a construction permit by the relevant executive
authority in compliance with the requirements set forth in Articles
57, 83.0.6 and 85.4 of the Urban Planning and Construction Code of
the Republic of Azerbaijan excludes the occurrence of criminal
liability in the event of cutting (removing) greenery for the purpose
of construction works in that area.

4. Pursuant to the meaning of Articles 8 and 9 of the Law of the
Republic of Azerbaijan on Green Planting Protection, municipalities
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are responsible for preventing violations of the law as a measure to
protect green areas in relation to green areas on municipal property.

5. The decision shall come into force from the date of its publica-
tion.

6. The decision shall be published in the official state newspapers
of the Republic of Azerbaijan, and in “Bulletin of the Constitutional
Court of the Republic of Azerbaijan”, as well as to be posted on the
official website of the Constitutional Court of the Republic of
Azerbaijan.

7. The decision is final, it may not be cancelled, changed or offi-
cially interpreted by any institution or official.
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TODBIRLOR

Konstitusiya Mohkamosinds Ulu Ondar Heydor Oliyevin
anadan olmasimnin 101-ci ildoniimiino hasr edilmis
elmi-nazori konfrans kecirilib

Xalgimizin Umummilli Lideri, miiasir miistaqil Azorbaycan
dovlotinin memar1 vo qurucusu, ilk Konstitusiyamizin miiollifi
Heydor Oliyevin anadan olmasinin 101-ci ildoniimii miinasibatils
mayin 3-do Konstitusiya Mohkomosindo “XXI asrdo insan hiiquq vo
azadliglarinin mitdafiosi sahosindo miiasir nozori vo praktiki
yanasmalar” movzusunda elmi-nozori konfrans kegirilmisdir.

Konfransda Azorbaycan Respublikasi Konstitusiya Mohkomo-
sinin hakimlori vo Aparatin mosul omokdaslari, Azorbaycan
Respublikasinin insan Hiiquglar1 iizro Miivokkili (Ombudsman)
Sobino Oliyeva, Vokillor Kollegiyasinin sodri Anar Bagirov, Hiiquq
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vo Insan Haglar1 Institutunun Idaro Heyatinin sodri Mohommod
Quluzads, Baki Ddévlot Universitetinin Hiiquq fakiiltosinin dekani
Zaur Oliyev, Azorbaycan Dovlot Iqgtisad Universitetinin Tiirk
Diinyas1 Iqtisad fakiiltosinin dekan1 Mehmet Yiice, hiiquq
ictimaiyyatinin niimayandalori vo taninmig alimlor istirak ediblor.

Konstitusiya Mohkomasinin sadri Forhad Abdullayev todbirds
¢ixis edorok Ulu Ondor Heydor Oliyevin kecdiyi sorafli hoyat
yolundan, zongin foaliyystindon, miiasir Azorbaycanin inkisafi vo
milli dovlatgiliyin giiclondirilmosi istigamotindo misilsiz tarixi
xidmaotlorindon, boyiik xilaskarliq missiyasindan bohs edib.

Bildirilib ki, Umummilli Lider Heydor Oliyevin xalqumiz vo
dovlotimiz garsisinda ovozolunmaz xidmatlorindon biri limumi
dévlat quruculugu prosesinin asasinin qoyulmast idi. Homin proses
corcivasinda olamatdar hadisalordon biri — 1995-ci il noyabrin 12-do
timumxalq sosvermasi yolu ilo miistoqil Azorbaycanin ilk
Konstitusiyasiin gabul edilmasi Heydor Oliyevin adi ilo birbasa
baghidir. Referendum yolu ilo gobul edilmis Azorbaycan
Respublikasinin Konstitusiyast O6lkomizdo demokratik votondas
comiyyatinin yaradilmasina, dovlot hakimiyyotinin demokratik
prinsiplor osasinda boliinmasing, yeni qanunvericilik bazasinin
yaranmasina, diinyavi comiyyatin osaslarinin inkisafina vo hiiquq
sisteminin miiasir talablora uygun formalagmasina imkan yaratdi.
Homginin geyd edilib ki, insan hliquq vo azadliglarinin miidafissini
dovlotin ali mogsodi elan etmis Konstitusiyanin aliliyinin tomin
edilmosi, Osas Qanunda tosbit olunmus insan hiiquq vo
azadliglarinin dovlot torofindon midafio olunmasi moaqgsadile
Azarbaycan Respublikasinin Konstitusiya Mohkomasi tasis edilmasi
digqgoto catdirilmisdir.

Qeyd olunub ki, Ulu Ondor Heydor Oliyevin ideyalari, zongin
dovlateilik irsi osasinda inkisaf yolunda inamla irsliloyon miasir
Azarbaycan dovlati vo xalq tarixinin sorafli va qlirurverici dovriini
yasayir. Isgal altindaki orazilorimizin Azorbaycan Respublikasinin
Prezidenti, Miizoffor Ali Bas Komandan ilham Oliyevin rohborliyi
ilo Rasadotli Ordumuzun 44 giinliik Vaton miiharibasinde qazandigi
mohtosom Qolaba vo lokal xarakterli antiterror todbirlori naticosindo
azad edilmasi, suverenliyimizin barpast milli inkisafimizin yeni
morhalasinin baglangicidir. Sanli Zofor sayasinda Konstitusiyanin
hiiquqi qiivvesi va votondaglarimizin Osas Qanunda tosbit edilmis
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hiiquqlar1 iggaldan azad olunmusg Azarbaycanin orazisinds tam barpa
edildi.

Vurgulanib ki, isgaldan azad edilmis torpaglarda qisa zaman
kosiyindo aparilan borpa vo quruculuq islori, genismiqyash
infrastruktur layihslorinin icrasinin basa catdirilmasi, eyni zamanda,
homin orazilordo ohalinin moskunlagdirilmas1 Azorbaycan Respub-
likasmin Prezidenti [Tham Oliyevin siyasi iradosinin tocossiimiidiir.

Cixislarda Ulu Ondor Heydor Oliyevin dlkomiza rohborlik etdiyi
dovrdo uzaqgoronliklo atilmis addimlar, Azorbaycanda osasi
qoyulan ugurlu sosial, madoni iqtisadi vo intellektual sormayalorin
xalqumizin istiglaliyyat qazanmasina zomin yaratmasindan bohs
edilib. Qeyd olunub ki, Heydor Oliyev tarixdo Azorbaycan xalqinin
Umummilli Lideri, diinya miqyasli ictimai-siyasi xadim, boyiik
miitofokkir, miistoqil dovlotimizin qurucusu, azorbaycanciliq
ideologiyasini yasadan, xalqumizin iradosini ifade edon siyasi lider
kimi, cosaratli vo yaradic1 dovlot xadimi kimi yaddaslarda iz qoyub.

Konfransin praktiki hissasinds “Konstitusiya nazarot orqanlariin
subsidiarliq prinsipi”, ‘“Azorbaycan Respublikasinin omok
qanunvericiliyinin ~ tokmillogdirilmasi  zamanin  tolobidir”,
“Azorbaycan Respublikasinin Konstitusiya Mohkomosindo insan vo
vatondas hiiquqglarmin vo azadliglarinin tominat” vo digor hiiquqi
movzular {izro moruzolor soslondirilmis, hiiquq elminin aktual
masalolorine toxunulub vo genis fikir miibadilssi aparilmisdir.

Tadbirin sonunda sodr Forhad Abdullayev xiisusilo geyd edib ki,
bu giin Ulu Ondor Heydor Oliyevin siyasi irsinin davami kimi
Prezident ITham Bliyev torafindon aparilan ugurlu vo milli maraqlara
sOykonon siyasat, hoyata kecirilon dovlot proqramlari vo genis-
miqyaslt layiholor 6lkomizin dayaniqli inkisafina, homg¢inin
Azorbaycanin beynolxalq alomds movgelorinin méhkomlonmaosing
xidmat edir. Azorbaycan Respublikasinin Prezidenti Ilham Bliyev
Ulu Ondor Heydor Oliyevin arzu vo vesiyyotini omallorindo
gercoklosdirorok, Azorbaycan tlglin xilaskarliq vo rifah yolunu
gotiyyotlo davam etdirmis, Votonimizi qalib 6lkoys c¢evirmisdir.
Ozoli torpaqglarimizin geri qaytarilmasi, isgaldan azad edilmis
orazilorimizdo qisa zaman kosiyindo nohong borpa-quruculuq
islorinin hoyata kecirilmosi vo ohalinin moskunlasdirilmasi hor
birimizi qlrurlandirir vo bizi dovlot basg¢isinin otrafinda six
birlogorok boyiik ugurlara imza atmaga ruhlandirir.
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Baki Slavyan Universitetinds “Heydor 9liyev va hiiquqi
dovlat” adhiolimpiadanin galiblori miikafatlandirilib

Aprel aymin 26-da Baki Slavyan Universitetindo (BSU)
Azorbaycan Respublikasinin Konstitusiya mohkomosinin togobbiisii
ilo Heydor ©liyevin anadan olmasimin 101 illiyi ilo olaqodar
kecirilon “Heydor Oliyev vo hiiquqi dovlot” adli olimpiadanin
qaliblorinin miikafatlandirilma morasimi bas tutmusdur.

Todbirdo ovvalco Azorbaycan Respublikasinin Dévlot Himni
soslondirilmis, Ulu Ondor Heydor Oliyevin vo Azorbaycanin
mistoqilliyi, torpaqlarimizin azadligr ugrunda canlarindan ke¢mis
sohidlorin oziz xatirasi bir daqiqolik siikutla yad edilmisdir.

Todbiri girig sozii ilo acan BSU-nun rektoru Anar Nagiyev
qonaglar1 salamlayaraq Ulu Ondor Heydor Oliyevin oziz xatirosino
hosr olunmus “Heydor Oliyev vo hiiquqi dévlot” adli olimpiadanin
qaliblorinin miikafatlandirilma morasimindo gérmokdon momnun
oldugunu bildirib. Bels todbirlorin hor birinin Ulu Ondorin memar1
oldugu Azorbaycan dovloti, onun formalagdirdigi Azorbaycangiliq
mofkurosi, qanuni dovlot formatinda formalasmis comiyyatimiz,
Miizoffor Ali Bas Komandan, Prezident IlTham Oliyevin rohborliyi
altinda giiclii Azorbaycanin hom do qalib Azorbaycana g¢evrilmosi
haqqinda 6yronmok vo todqiq etmok iiclin genis imkanlar acdigim
bildirib. Rektor zofor qazanmis Azarbaycanin tomolinin Ulu Ondorin
foaliyyoti noticosinde qoyuldugunu geyd edib. Olkonin siyasi
hoyatinin miixtalif dénomlorinde Ulu Ondorin Azorbaycani yeni bir
moarholoys ¢ixardigini deyon rektor biitiin bunlarin kokiindo Heydor
Oliyevin formalasdirdig1 ideologiyanin — azorbaycangiliq mofkuro-
sinin durdugunu vurgulayib. Rektor Prezident Ilham Oliyevin
14 fevral tarixindo andigmo morasimindo olan ¢ixisini xatirlatmis,
Ulu Ondor Heydor Oliyevin formalasdirdigi azorbaycangiliq
mofkurosini davam etdirorok Azorbaycani giiclondirmok iigiin
calismali oldugumuzun Prezidentin tezislori sirasinda yer aldigini
vurgulamisdir. A.Nagiyev Prezident ilham Oliyevin Azorbaycani
yeni bir morhsloys ¢ixarmaqla yanasi, regionda yeni miinasibatlor
sistemini yaratmis oldugunu vurgulayib. O, artiq Azorbaycanin
diinyanin on boyiik todbirlorindon olan COP29 kimi mé&tabar todbiro
ev sahibliyi edacayini bildirib. Cixisinin sonunda rektor tolobolori

102



tobrik edorok Ulu Ondor Heydor Oliyevin yaratdigi dévlotin
votondaglar1 kimi gonclorin rolunun davamli olaraq 6z tlizorlorindo
islomoklo Prezident Ilham Oliyevin galiblor sirasina qaldirdig
dovlatin névbati marhololordoki inkisafina tohfo vermokdon ibarot
oldugunu deyib.

Konstitusiya Mohkomosinin hakimi Ceyhun Qaracayev ¢ixiginda
olimpiadanin mdvzusunun ohomiyystindon s6z agaraq, onun
vasitosilo miiasir giiclii dovlotin tomolini qoyan vahid bir
ideologiyanin movcudlugunun bir daha nlimayis etdirildiyini
bildirib.

BSU-nun diplomatiya vo xarici siyasat kafedrasinin miidiri Osgor
©hmod Ulu Ondor Heydor Oliyevin hiiquqi Azarbaycan dévletinin
qurulmasinda misilsiz rolundan, onun hiiquq yaradiciligindan soz
acmis, Umummilli Lider Heydor Bliyev torofindon &6lkomizdo
hayata kegirilon hiiquqi islahatlara tarixi prizmadan nazar salmisdir.

Konstitusiya mohkomaosinin Cinayot vo Inzibati hiiquq s6basinin
miudiri, hiiquq tzro folsofo doktoru Diirdane Mommodova
Konstitusiya Mohkomaosinin sadri Forhad Abdullayevin olimpiada
istirak¢ilarina {linvanladigi miiracistini soslondirib. Miiraciotdo
qurum torofindon gonclor arasinda konstitusion doyorlorin tobligi
moqsadi ilo ononovi olaraq olimpiadalarin toskil edilorok, maariflon-
dirmo islori aparildig1 vurgulanib.

Sonda D.Mommoadova olimpiadanin kifayot qodor ugurlu
olmasini1 bildirorok, olimpiadanin noticolorini elan etmisdir.
Naticalora asason universitetin 6 fakiiltosinin qatildig1 olimpiadada
yuksok notico gostororak, I yeri tutan Sosial elmlor, II yeri tutan
Tohsil, III yeri tutan Filologiya fakiiltalorine vo forglonan 17 tolo-
boyo Azorbaycan Respublikasi Konstitusiya Mohkomosinin tosis
etdiyi diplom va hadiyyolor togdim edilmisdir.
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Azdrbaycan Respublikasinin Konstitusiya Mohkomasi
Azarbaycan Dillor Universitetinda
hiiquq olimpiadasi kecirib

Umummilli Lider Heydor Bliyevin anadan olmasinm 101 illiyi
miinasibotilo Azorbaycan Respublikast Konstitusiya Mohkomo-
sinin toskilat¢iligr ilo 2024-cii il aprel ayinin 20-do Azorbaycan
Dillor Universitetindo “Heydor Oliyev vo hiiquqi dovlot” adhi
hiiquq olimpiadasi kegirilib.

Hiiquq olimpiadasinin naticalorinin elan olunmasi ils slaqadar
toskil olunmus todbirdo Azorbaycan Dillor Universitetinin rek-
toru Kamal Abdullayev, Konstitusiya Mohkomasinin hakimi
Ceyhun Qaracayev, Konstitusiya Mohkomaosi Aparatinin Cinayaot
vo Inzibati hiiquq s6basinin miidiri Diirdano Mommodova,
Universitetin Todris maosalolori iizro prorektoru Kifayot
Haciyeva, Umumi islor {izro prorektoru Viigar Mehrabov,
Beynolxalq miinasibotlor kafedrasinin miidiri Aida Yusifzado,
Azorbaycan Respublikast Konstitusiya Mohkomasi Aparatinin
mosul omokdaslari, Universitetin miiallimlori vo tolobolari
istirak etmislor.

Todbirdo 6nco Azorbaycannin Ddvlot Himni soslondirilmis,
Voton ugrunda canindan kecgon gohidlorimizin xatirasi bir doqi-
golik siikutla anilmisdir.

ADU-nu rektoru, akademik Kamal Abdullayev qonaqlari
salamlay1ib, todbirin ohomiyyotindon danismis, Azorbaycan
goncliyinin 6z hiiquglarin1 vo vozifolorini dorindon bilmali,
Votonino, xalqina loyaqgotlo xidmot etmoli oldugunu geyd
etmisdir:

“Bu giin Azorbaycan goncliyi 6z tohsilindo, 6z isindo son
doraco layaqgoatlo vo masuliyystlo caligsmali, sohidlorimizin gani,
cani hesabina biitov olan Azorbaycani daha ¢ox sevmoli vo onun
inkisafina tokan olmalidirlar. Hor birimiz 6z bilik vo
bacarigimizla lizorimizo diison 6hdoliklori yiiksok pesokarligla
yering yetirmaliyik™.

Azorbaycan Respublikasi Konstitusiya Mohkomosinin hakimi
Ceyhun Qaracayev ¢ixis edorok Azorbaycan ddovlotinin
qurucusu, xalqimizin Ulu Ondori Heydor ®Oliyevin anadan
olmasinin 101 illiyi miinasibatilo kecirilon hiiquq olimpiadasinin
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onomli oldugunu bildirmis, Azorbaycanda demokratik doyarlorin
borgorar olmasinin, hiiquqi, diinyovi dovlet quruculugu
prosesinin baslanilmasinin Umummilli Lider Heydor Oliyevin
ad1 1lo bagli oldugunu xiisusilo vurgulamisdir.

ADU-nun BM vo Regionsiinasliq fakiiltosi noznindo
Beynolxalq miinasibotlor kafedrasinin midiri, professor Aida
Yusifzado Ulu Ondorin hoyata kegirdiyi osasli islahatlarin
respublikamiz1 inkisaf yoluna c¢ixarmaqla yanasi, ilk milli
Konstitusiyanin hazirlanmasi vo gobulu {icilin sorait yaratdigini
geyd etmis, tolobolorin Azorbaycan Respublikasi Konstitusiya
Mohkomasi torofindon kecirilon olimpiadaya boyilik maraq
gOstormosini bildirmisdir.

Konstitusiya Mohkomosi Aparatinin Cinayat vo inzibati
hiiquq sobosinin miidiri, Diirdano Mommodova Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin sadri Forhad
Abdullayevin olimpiada istirak¢ilarina miiraciatini oxuyub.

Sonra D.Mommodova Konstitusiya Mohkomasi torafindon
miitomadi olaraq maariflondirmo iglorinin aparilmasini, gonclor
arasinda konstitusion doyorlorin tobligi mogsadi ilo ononovi
olaraq olimpiadalarin toskil edilmosinin kifayot godor ugurlu
olmasini bildirorak, olimpiadanin naticolorini elan etmisdir.

Olimpiadanin naticolorino asason 1-ci yeri Tohsil-1 fakiiltosi,
2-ci yeri Torciimo fakiiltasi, 3-cii yeri Filologiya fakiiltasinin
nozdindo Beynolxalq jurnalistika ixtisas1 tutaraq qalib olmuslar.
Daha sonra yiiksok bal toplayaraq forqlonmis 16 toloboyo
Konstitusiya Mohkomosinin tosis etdiyi diplom vo hodiyyalor
toqdim edilmisdir.
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GORUSLOR

Konstitusiya Mohkamasinda Tiirkiys insan Hiiquglari va
Boaraborlik Qurumunun niimayandJs heyati ilo goriis kecirilib

Olkomizdo sofordo olan Tiirkiye Insan Hiiquqlar1 vo Boraborlik
Qurumunun (TIHEK) sodri Muharrem Kiligin basciliq etdiyi
niimayondo heyoti ilo aprel aymnin 30-da Azorbaycan Respublikasi
Konstitusiya Mohkomasindo goriis kegirilib.

Goriigdo Konstitusiya Mohkomasinin sodri Forhad Abdullayev
Tiirkiye Respublikasinin qurucusu Mustafa Kamal Atatiirko moxsus
“Azorbaycanin sevinci bizim sevincimiz, kodori bizim kodori-
mizdir” vo Azarbaycan xalqmin Umummilli Lideri Heydor Oliyevin
sOyloadiyi “Bir millot, iki dovlot” kolamlarmin xalglarimizin milli-
monavi sarvoti kimi doyarlondirildiyini qeyd etmisdir.
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Sodr vurgulayib ki, iki qardas dovlot arasindaki miinasibotlor
Azorbaycan Respublikasiin Prezidenti Ilham Sliyevin vo Tiirkiyo
Respublikasinin Prezidenti Rocob Tayyib ©Ordoganin hoyata
kegirdiklori ugurlu siyasat noticasinds daim inkisaf edir. Olkolorimiz
arasinda movcud olan gardaslq sarsilmazdir. Boyiik geosiyasi vo
igtisadi potensiala malik bu iki 6lkonin strateji omokdaslig1 regionda
stilhiin vo tohliikasizliyin tomin edilmasing, habels bolgods iqtisadi
inkisafin daha da giiclondirilmoasino yonolib. Yiiksok soviyyoli
omokdasliq osasinda qurulan miinasibatlor daim giiclonmokda
davam etdirilir.

Qeyd olunub ki, iki olko arasinda hiiquqi omokdashiq ugurla
inkisaf edir. Bu omokdasliga, o climlodon mohkomalor do tohfs verir.
Mohkomao tocriibasinin Oyronilmasi vo aktual hiiquqi mosalolor
otrafinda fikir miibadilosinin aparilmasi mohkomo-hiiquq tosisat-
larinin praktiki faaliyyati iiclin cox dnomlidir.

Sodr Forhad Abdullayev, homg¢inin Azorbaycan Respublikasi
Konstitusiya Mohkomosi ilo Insan Hiiquqlar1 iizro Miivokkili
(Ombudsman) tosisati arasinda insan hiiquglarinin tomin edilmosi
sahasinds isbirliyi hagqinda molumati qonagin diqqstine ¢atdirib.

Tiirkiyo Insan Hiiquqlar1 vo Boraborlik Qurumunun sadri
Mubharrem Kilig¢ qonagparvarliye gors Konstitusiya Mohkomaosinin
sodri Forhad Abdullayevo minnotdarligini bildirib. Olkolorimiz
arasinda biitiin saholordo olan six omokdaslig, o ciimlodon
Azorbaycan Respublikas1 Konstitusiya Mohkomosi va Tiirkiys Insan
Hiiquglar1 vo Boraborlik Qurumu arasinda da qarsiligh dostok vo
anlagsma osasinda ugurla inkisaf etmasi geyd olunmusdur.

Gortisdo genis fikir miibadilosi aparilaraq, hiiquqi masalalor
miizakiro edilmisdir.
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Azarbaycan Respublikasi Konstitusiya Mohkomasinda
hakimliys namizadlorls goriis kecirilib

May aymin 2-do Konstitusiya Mohkomosindo hakimliyo
namizadlorlo goriis kegirilmisdir.

Gortis Konstitusiya Mohkomasinin sadri Forhad Abdullayevin
“Azorbaycan Respublikasinin Konstitusiya Mohkomosinin ali
konstitusiya odalot miihakimasi orqani kimi mohkomo hakimiy-
yotindo yeri vo rolu” moévzusunda miihazirasi vo Azorbaycan
Respublikasinin Konstitusiya Mohkomaosinin foaliyyeti ilo tanisliq
maqsadi ilo toskil edilib.

Tadbir istirake¢ilarini salamlayan Konstitusiya Maohkomasinin
sodri Forhad Abdullayev demokratik vo miistoqil Azorbaycan
dovlatinin qurucusu Ulu Ondor Heydor Oliyevin rohborliyi ilo
hazirlanmis vo 1995-ci ildo timumxalq sosvermasi yolu ilo qgobul
edilmis Azorbaycanin ilk milli Konstitusiyasinin 6lkemizin
golocayini, hiiquqi inkisaf strategiyasinin osas prioritetlorini
mioyyan etdiyini vurgulayaraq, hiiquq sisteminin mahiyyatini
miioyyanlogdiron miitoraqqi qanunlarin gobul olunmasi vo diinyovi,
hiiquqi dovletin qurulmasinda 9sas Qanunun roluna toxundu.
Homginin 44 giinlik Voton miiharibasi vo bu ilin sentyabr aymin
19-20-si tarixlorindo kegirilmis lokal xarakterli antiterror todbirlori
noticosindo oldo olunan Qolobo sayoasindo dovlotimizin Osas
Qanununun hiiquqi qilivvesinin isgaldan azad edilmis biitiin
torpaglarimizda borpa olunmasi, Konstitusiyada tosbit edilmis
hiiquglarin tam sokildo borpasi iigiin real zomin yaranmasi qeyd
edilmisdir.

Sadr bildirib ki, Azarbaycan Respublikasinin Prezidenti conab
[lham Oliyevin rohberliyi ilo hoyata kegirilmis mohkoma-hiiquq
islahatlarinin osas toyinatinin mohkomao sisteminin miiasirlosdiril-
mosi vasitosilo 6lkomizds qanunun aliliyinin tomin olunmasi
moqsadi dasiyir.

Sodr diqqeto catdirdi ki, dovloet basgisinin mohkomo hakimiy-
yatinin mistaqilliyinin tominat¢is1 kimi hakimlorin miistaqil olaraq
qanuna uygun adalatli vo asaslandirilmis gorarlar gobul edilmasi vo
soffafliq asasinda foaliyyot gostormosino daim diqqot yetirir.



Qeyd edilmisdir ki, hakimlora ictimai etimadin artirilmasinin
bilavasito onlarin foaliyystindon asili olmasi odalot, ganunguluq,
qorazsizlik, vicdanliliq vo adalot mithakimosinin digor prinsiploring
donmodon omal olunmasi ilo bagli tovsiyalor gonc hiiqugstlinaslarin
diggeatino catdirilmisdir. Vahid mohkomo tocriibasinin vacibliyi vo
bu istigamotdo ardicil foaliyyot gdstorilmosi xiisusi vurgulanmisdir.

Daha sonra Konstitusiya Mohkomaosinin foaliyyati barodo gonc
hiiqugstinaslara otrafli molumat verilmis, qobul edilon gorarlarda oks
olunmus hiiquqi movqelor vo yanagmalarla bagli bir sira masalolora
toxunulmusdur.

Todbirdo Konstitusiya Mohkamasinin hakimlari, Aparatin masul
omokdaslari istirak ediblor.

Gortistin sonunda hakimliys namizodlor mahkoma binasi ilo tanis
olmusdurlar.
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SOFO9RLOJIR

Konstitusiya Mohkomoasinin sadri Minska isgiizar safor edib

Azorbaycan Respublikasi Konstitusiya Mohkomosinin sadri
Forhad Abdullayevin basciliq etdiyi niimayonds heysti Belarus
Respublikas1 Konstitusiya Mohkomaosinin sodri Pyotr Miklasevigin
dovati ilo Minsk sohoring rosmi sofor edib. Soforin moagsadi “Konsti-
tusiyanin aliliyi: konstitusiya doyisikliklori vo Kkonstitusiya
nozaratinin miiasir inkisafi” movzusunda Belarus Respublikasi
Konstitusiya Mahkomasinin 30 illik yubileyina hosr edilmis beynal-
xalq konfransda istirak etmok olub.
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Konfransin agilisinda Belarus Respublikasinin Prezidenti Aleksandr
Lukasenkonun todbir istirakg¢ilarina {invanlanmis moktubu
soslondirilib.

“Konstitusiyanin aliliyi: konstitusiya doyisikliklori vo konsti-
tusiya nozarstinin miiasir inkisafi” movzusunda kecirilmis beynaol-
xalq konfransda hiiquq sahosino dair mithim modvzularda
miizakiralor aparilmigdir.

Konfransin praktiki hissosindo Belarus Respublikasinda hoyata
kecirilmis qanunvericilik islahatlar1 noticosindo votondaglara vo
mohkomolors Konstitusiya Mohkomaosino miiraciot etmok hiiququ vo
solahiyyatinin verilmasi, MDB 6lkolorinds konstitusiya nozaratinin
miiasir inkigafi, imumi yurisdiksiya mohkomolorinin foaliyystindo
Konstitusiyanin aliliyinin tomin edilmasi, konstitusiya nozarstinin
miiasir inkisafi vo digor hiiquqi mosololor iizro moruzolor
dinlonilorok genis fikir miibadilosi aparilmisdir.

Konfransda Konstitusiya Mohkomaosinin soadri Forhad Abdullayev
“Azorbaycan Respublikasinda konstitusiya nozarsti institutunun
inkisaf tendensiyalar’” movzusunda moruzs ilo ¢ixis etmisdir.

Belarus Respublikas1 Konstitusiya Mohkomaosinin 30 illik
yubileyinoa hosr olunmus beynolxalq konfransinda MDB 6lkolorinin
niimayands heyatlori, Belarus Respublikasi dovlst organlariin
rohborlori vo elm ictimaiyyotinin niimayondolori, habelo Avrasiya
Igtisadi Birliyi Mohkomasinin vo MDB-nin Igtisadi mohkomolorinin
sadrlori istirak ediblor.

Sofar corgivasinds Belarus Respublikas1 Konstitusiya Mohkomo-
sinin sadri, hakimlori vo Aparatin rohborliyi ilo ikitorofli isglizar
goriglor kegirilorok, mohkomo tocriibasi vo qarsiligli mohkomo-
hliquq omokdaslig1 ilo bagli hiiquqi masalolor otrafinda miizakirolor
aparilmisdir.

Azorbaycan Respublikast Konstitusiya Mohkomaosinin isglizar
sofori gorgivasindo kecirilmis todbir vo goriislordo Azorbaycanin
Belarus Respublikasindaki sofiri Mohorrom Oliyev do istirak edib.
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