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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QO RARI

Azarbaycan Respublikasi1 Cinayat Macollasinin
74-cii maddasinin vo Azarbaycan Respublikasi
Cinayoat-Prosessual Macallasinin 39, 40 vo 305.1-ci
maddslarinin alagali sokilda sarh edilmasina dair

14 sentyabr 2021-ci il Baki sohari

Azoarbaycan Respublikasi Konstitusiya Mehkomasinin Plenumu
Forhad Abdullayev (sadr), Sona Salmanova, Humay Ofendiyeva,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov (maruzagi-hakim), Isa Necefov ve Kamran Seafiyevden
ibarot torkibdo,

moahkoma katibi Foraid Oliyevin istiraki ils,

Azoarbaycan Respublikas1 Konstitusiyasinin 130-cu maddasinin
VI hissesina, “Konstitusiya Mehkomesi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 ve 32-ci maddealerine veo
Azoarbaycan Respublikasi Konstitusiya Moahkemesinin Daxili
Nizamnamaesinin 39-cu maddasine miivafiq olaraq, xiisusi kons-
titusiya icraatinin yazili prosedur qaydasinda kecirilon mehkema
iclasinda Gancoe Apellyasiya Mohkomasinin miiraciati @sasinda
Azoarbaycan Respublikasi Cinayat Macallasinin 74-cii maddasinin
vo Azerbaycan Respublikasi Cinayet-Prosessual Macollasinin
39, 40 vo 305.1-ci maddalerinin alagali sekilde serh edilmasine
dair konstitusiya isine baxdi.

Is {izre hakim M.Muradovun mearuzesini, maraqli subyektlo-
rin niimayoandalori Gence Apellyasiya Mohkomaosinin Cinayot
Kollegiyasinin sodri T.Muxtarovun ve Azarbaycan Respublikasi
Milli Maclisi Aparatinin Dovlet quruculugu, inzibati ve herbi
ganunvericilik sobesinin Inzibati qanunvericilik sektorunun
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miidiri K.Pasayevanin, miitoxassislor Azerbaycan Respublikasi
Ali Moahkomasinin Cinayot Kollegiyasinin sodri H.Nasibovun,
Baki1 Apellyasiya Mohkomasinin Cinayat Kollegiyasinin sadri
E.Rohimovun ve Azarbaycan Respublikasi Bas Prokurorlugunun
Hiiquqi teminat ve insan hiiquqlar1 meselalari idaresinin
roisi A.Osmanovanin miilahizelarini, ekspertlor Baki Dovlet
Universitetinin Hiiquq fakiiltesinin Cinayat prosesi kafedrasinin
miidiri, hiiquq tizre elmlar doktoru, professor F.Abbasovanin ve
Milli Aviasiya Akademiyasinin Hiiquq kafedrasinin miidiri,
hiiquq tlizro elmlor doktoru A.Riistemzadenin roylerini ve is
materiallarin1 aragdirtb miizakire ederok Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Plenumu

MUOYYON ETDI:

Gonco Apellyasiya Mahkoemosi Azoarbaycan Respublikasinin
Konstitusiya Moahkemasine (bundan sonra — Konstitusiya
Mohkoemasi) miiraciat ederak Azerbaycan Respublikasi Cinayet
Macallasinin (bundan sonra — Cinayat Macollasi) 74-cii madde-
sinin vo Azarbaycan Respublikasi Cinayet-Prosessual Macollosinin
(bundan sonra — Cinayat-Prosessual Macallasi) 39, 40 ve 305-ci
maddsalerinin Azerbaycan Respublikasi Konstitusiyasinin (bundan
sonra — Konstitusiya) 60, 71, 125 ve 127-ci maddaleri ve “Insan
hiiquqglarinin ve asas azadliqlarin miidafiesi haqqinda” Konven-
siyanin 6-c1 maddasi baximindan serh olunmasini xahis etmisdir.

Miiraciotde geyd olunur ki, Terter Herbi Mahkemasinin
12 fevral 2021-ci il tarixli hazirliq iclasinin goerarina asasen,
Cinayot Macallosinin 350.1-1-ci maddesi ile togsirlondirilon
soxs R.Mammadov Cinayot Macallasinin 74-cii maddesine
miivafiq olaraq seraitin deyismasi ile bagli onun sexsiyyetinin
ictimai tohliikeli olmadig1 miieyyen edildiyinden cinayoat masu-
liyyotinden azad edilmis ve cinayat isi lizre icraata xitam veril-
misdir.

Dovlat ittthamgisi apellyasiya protesti verarok R.Mommadov
baresinda olan cinayet isi iizre icraata xitam verilmasine dair
Tortor Hoerbi Mohkemasinin gorarinin Cinayat-Prosessual
Macollosinin 399.1.4-cii maddeasine osasen logv edilmosini
xahis etmisdir.



Apellyasiya protesti onunla osaslandirilmisdir ki, Cinayat
Macollasinin 74-cli maddesine istinad edilmoakle cinayet isi vo
ya moahkemoayodok sadsalesdirilmis icraatin materiallar1 {lizre
icraata xitam verilmoasi Cinayat-Prosessual Macoallasinin 40.3
vo 40.4-cii maddalarine asasen deyil, mahz Cinayat-Prosessual
Macollasinin 40.2-ci maddesine asasen miimkiindiir. Qanunverici
moahkemaenin hazirliq iclasinda cinayet isi ve ya mahkemaye-
dok sadelasdirilmis icraatin materiallari iizro icraata xitam veril-
masinin  osaslarint  miieyyon eden Cinayat-Prosessual
Macollosinin 305-ci maddesinde homin Macallonin 40.2-ci
maddeasini géstormamekla, seraitin deyismesi naticasinda tore-
dilmis emsalin ve ya emoeli torotmis soxsin ictimai tohliikeli
olub-olmamasinin yalniz mehkemse baxis1 zamani toedqiq edil-
mis siibutlar asasinda miieyyen edilmasinin miimkiinliyiini
geyd etmisdir. Belo olan halda mahkemenin hazirliq iclasinda
Cinayot Moacollesinin 74-cii maddesine istinad edilerak
Cinayat-Prosessual Macollosinin 305-ci maddasine osasen
cinayat isi lizro icraata xitam verilmasi qanunvericiliyin toloblo-
rine uygun olmamisdir. Diger teroefdon Cinayeat-Prosessual
Macallasinin 39-cu maddesinde cinayet toqibini istisna eden
hallar nezerde tutulmus, hemin Macsallonin 40-c1 maddoasinde
iso cinayet toqibinin hayata ke¢irilmomasine imkan veron hal-
lar tosbit edilmisdir. Homin maddslerin mezmunundan goriiniir
ki, Cinayat Macallosinin 74-cii maddesinde nazearde tutulan hal
cinayot toqibinin hayata kec¢irilmomesine imkan veren hallara
aiddir. Bununla da belo noaticoye golmoek olar ki, Cinayaot
Macollasinin 74-cii maddasi, yoni soraitin deyismesi ile bagh
cinayoat mosuliyyoatinden azad etmo Cinayat-Prosessual Macal-
lasinin 39.1.11-ci maddeasinde nezards tutulan cinayest qanunu
miiddealarinin qlivvesine gore soxsin cinayot masuliyyoatindon
azad edilmasi anlamini1 dagimir. Mehkeamsa terafindon gostarilon
normanin rahbaer tutularaq cinayat isi lizre icraata xitam veril-
masi qanung¢uluq prinsipi ile ziddiyyaet teskil edir.

Miiraciotedonin qonaatine gore, moahkemoe tocriibasindo
Cinayet Macollasinin 74-cli maddesine istinad edilerak hazirliq
iclasinda cinayet teqibine Cinayat Prosessual Macollasinin
39.1.11 ve 305.1-ci maddsalerine esasen xitam verilmasinin
miimkiinliiyii ile bagl ferqli moévgelor mévcuddur. Bu baximdan
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vahid mehkemsa toacriibesinin formalasdirilmasi, cinayet ve
cinayat-prosessual ganunvericiliyi normalarinin eyni gaydada
totbiqinin ve hiiquqi miiayyenlik prinsipinin temin edilmasi
magqsadi ile yuxarida geyd olunan normalarin serh olunmasi
zorurati yaranmisdir.

Konstitusiya Mehkamasinin Plenumu miiraciatle bagl asagi-
dakilar1 geyd edir.

Konstitusiyanin 12-ci maddasinin I hissasi insan vo vetondas
hiiquglarinin ve azadliglarinin toemin edilmasinin dovletin ali
maqsadi oldugunu tasbit edir. Dovlet har kasin hiiquglarinin ve
azadliglarinin miidafiesine tominat verir. Konstitusiyada tosbit
edilmis insan ve vatendas hiiquqlarini ve azadliglarin1 gozle-
moak ve qorumaq qanunvericilik, icra ve mehkama hakimiyyati
orqanlarinin borcudur. Dévlat orqanlar1 yalniz bu Konstitusiya
osasinda, qanunla miieyyen edilmis qaydada ve hiidudlarda
fealiyyot gostora bilarler (Konstitusiyanin 26-c1 maddesinin
IT hissesi vo 71-ci maddasinin I ve X hissalori).

Konstitusiyanin 60-c1 maddesinin I vo II hisselarine miivafiq
olaraq her kesin hiiquq ve azadliglarinin inzibati qaydada ve
mohkemode miidafiesine tominat verilir. Hor kosin hiiququ var
ki, onun isine gorazsiz yanasilsin ve hamin iso inzibati icraat vo
moahkema prosesinde aglabatan miiddatde baxilsin.

Bu moenada, ganunla nezerde tutulmus hallarda cinayaot
togibine (cinayat isi lizre icraata) mehkemadsa xitam verilmosi
prosedurlar1 da hiiquq ve azadliglarin inzibati ve moahkamse
tominati hiiququnun toerkib hissesi kimi gebul olunmalidir.

Konstitusiya Mehkamesinin Plenumu miiracietde qaldirilan
masalaloerin diizgiin heall edilmesi li¢iin soraitin deyismasi ile
bagl cinayet masuliyyetinden azad etmoni nazards tutan cina-
yot qanununun normasinin, elaoce de cinayat prosesinin marhe-
lalerinden biri olan mehkemenin hazirliq iclasinin mahiyyetinin
vo hiiquqi tebisatinin agiglanmasini vacib hesab edir.

Cinayot Macollasinin 74-cli maddasine gore, seraitin doyis-
masi noticasinde toradilmis emsalin ve ya bu amsali téretmis
soxsin ictimai tehliikeli olmadigi miieyyen edildikde, boyiik
ictimai tohliike toretmeyen cinayat ve ya az agir cinayoat torot-
mis soxs cinayat masuliyyatindon azad edils biler.
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Cinayot-Prosessual Macoallosinin 305.1-ci maddeasine osasen,
mahkemenin hazirliq iclasinda bu Macellenin 39-cu, habelo
40.3 vo 40.4-cli maddalarinde nazoarde tutulmus hallar miioyyon
edildikde mahkemsa cinayet isi ve ya mehkemeyoadok sadelos-
dirilmis icraatin materiallar1 iizre icraata xitam verilmasi
haqqinda esaslandirilmis gorar ¢ixarir.

Sexsin cinayat masuliyyatinden azad edilmasi {licliin Cinayot
Mocollosinin 72.2, 73.2, 73.3, 73-1.1 vo 73-1.2-ci maddalerin-
do, habelo Xiisusi hissosinin miivafiq maddelarinde nezerde
tutulmus hallar miieyyen edildikde tehqgigat¢inin ve ya miistentiqin
prokurorla razilasdirilmis gorarina asasen cinayat taqibi baslanilmir
vo ya ona xitam verilir (Cinayat-Prosessual Macollasinin 40.3-cii
maddosi).

Homin Macallonin 40.4-cii maddesine uygun olaraq, soxsin
iqtisadi fealiyyet sahasinde olan cinayatlore gore cinayoat masu-
liyyatinden azad edilmasi iigiin Cinayeat Macallasinin 73-2-ci
maddesinde nazoarde tutulmus hallar miieayyen edildikde tohqi-
gatcinin vo ya miistontiqin gorarina asason cinayat toqibi basla-
nilmir ve ya ona xitam verilir.

Cinayet-Prosessual Macallasinin 40.2-ci maddesine gors ise
soxsin cinayot masuliyyatinden azad edilmesi ii¢clin Cinayat
Maocollosinin 72.1, 73.1, 73-1.3 vo 74-cli maddoloerinde nezordo
tutulmus hallarda tehqiqat¢inin ve ya miistentiqin prokurorla
razilagdirilmis gorarina osasen cinayat taqibi baslanilmaya ve
ya ona xitam verilo bilor.

Cinayat-Prosessual Macallasinin 43.3-cli maddasinde qeyd
olunmusdur ki, mehkema baxisinin gedisinde togsirlondirilon
soxso qarsl cinayat toqibine, hemg¢inin bu Macsllenin 39.1.3,
39.1.12 ve 40.2-ci maddelorinde nozerde tutulmus hallarda
miidafie torafinin razilig ile xitam verilmasi barade moahkamae
qorar ¢ixarmaga haqlidir.

Konstitusiya Mahkemasinin Plenumu “Azearbaycan Respublikasi
Cinayet-Prosessual Macollosinin 37.4, 39.1.9, 40.2 vo 41.7-ci
maddelerinin sorh edilmeasine dair” 2011-ci il 15 iyul
tarixli Qerarinda “cinayet mesuliyyetinden ve cezadan azad
etmoa” anlayislarina aydinliq getirerok gostormisdir ki, nozeriy-
yada cinayeat mosuliyyatinden azad etmo dedikda, toradilmis
cinayate goro dovletin soxsi mithakime etmakden ve ona ceza
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totbiq etmoakden imtina etmosi basa diisiiliir. Cozadan azad etma
iso mahkum olunmus sexse cezanin totbiq edilmemasini veo
yaxud cezanin qalan hissesini ¢okmokden azad edilmesini
nozorde tutur. Cinayet mesuliyyetinden azad etmoa vo cozadan
azad etmo asagidakilara gore forqlenirlor:

— cinayeat mithakime icraatinin merhoalalerine gore;

— bu ciir gorar gobul etmak salahiyyeatine malik olan soxsle-
rin vo orqanlarin dairesine gora.

Cinayat mosuliyyetinden azad etmo hoam mohkemayoadok
morhoalodo, hom do mehkemsa baxisi merhoalesinde miimkiindiir.
Cozadan azad etmo ise yalniz mehkeme baxisi merhelasinde
mimkiindiir.

Cinayet masuliyyatinden prokurorun raziligi ile tohqiqatci vo
ya mistontiq, habelo mohkome azad eds biler. Cozadan azad
etmo iso maohkemanin miistasna selahiyyetidir.

Cinayet masuliyyatinden azad etme miivafiq olaraq cezadan
azad etmoni do ohato edir. Bu zaman cinayat masuliyyatinden
azad etmonin ilkin an1 — mehkemoeyoadok merhoale, son an1 —
hokm elan olunanadek mahkemsa baxisi morhalesidir. Bu merhe-
ladan sonra ise sohbat yalniz cezadan azad etmoaden geds bilor.

Cinayet mosuliyyeatindon azad etmo hallar1 Cinayat Macollasinin
72-75-ci maddeleri ile yanasi, hemin Macelloenin 20-ci
(cinayot masuliyyatine colb etmoyo imkan veron yas hoaddino
catmamagqla olagedar cinayet mesuliyyeatinden azad etma);
21-ci (ictimai tohliikali emsali anlagsiz veziyyatde toretmekle
bagli cinayet mosuliyyetinden azad etms); 30.2-ci (cinayet
torotmokdoen koniilllii imtina etmoakle alagadar cinayet masuliy-
yotinden azad etmo) vo 81.2-ci (amnistiya akti ile cinayet
masuliyyeatinden azad etmsa) maddsalerinde de nezerde tutul-
musdur. Cinayat-Prosessual Macollasinin teleblorine gore, bu
maddealerde sadalanan hallarin mdévcudlugu cinayet toqibinin
hoayata kecirilmemasi ii¢lin asas ola biler.

Cinayoat Macollosinin 20, 21, 75 ve 81.2-ci maddelarinde
goOstorilon hallar {imumiyyeatle cinayet taqibini istisna edir.
Belo ki, Cinayat-Prosessual Macollasinin 39.1.3, 39.1.4,
39.1.10 ve 39.1.12-ci maddeloarinin imperativ xarakterino
asason, yuxarida gostorilon hallardan hor hansi biri agkar olun-
duqda sexs barasinda cinayat toqibi baglanilmir, artiq baslanmis
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icraat gedisinde askar olunduqda ise cinayet teqibine xitam
verilir.

Bundan forqli olaraq, Cinayat Macallosinin 72-74-cii madde-
lorinde nazoarde tutulmus hallarda cinayset iginin baslanilmamasi
vo ya ona xitam verilmasi tohqiqat¢inin, miistontiqin ve ya
prokurorun vezifesi deyil, hiiququdur ve bu hiiququn heayata
kecirilmosinin 6z xilisusiyyotlori vardir.

Qeyd edildiyi kimi, seraitin doyismasi ile bagli cinayat
moasuliyyatindon azad etmoa Cinayat Macallasinin 74-cii madde-
sinde nezerde tutulmusdur.

Cinayat hiiquq neazeriyyesinde seoraitin doyismesi dedikda,
cinayet toradilon ana gadar mdévcud olan veziyyetle miiqayise-
do soxsin hayatinda seraitin ciddi suraetde deyismesi basa diisiiliir.
Belo hallarda seraitin deyismesi sexsin hayati ile bagli olur.
Bu, cinayet toreden soxsin yasayis yerini dayismesinde, ali
moktoboa daxil olmasinda, haqiqi harbi xidmate getmasindo vo
s. ifade oluna biler. Bundan basqa, seraitin deyismesi siyasi,
iqtisadi ve sosial sahalerde bas veron deyisikliklerle do bagh
ola biler. Belo doyisiklik 6lke miqyasinda ve ya miiayyen
regionda, seharde ve s. orazide bas vera bilar. Seraitin
doyismesinin nisboton genis miqyasda bas vermasi ictimai
miinasibatlor sisteminde elo deyisikliyi nezerde tutur ki, bunun
tosiri ilo cinayoat emali 6z maddi alamatini — ictimai tohliikaliliyini
itirir.

Cinayat toqibini istisna eden hallar1 nazerde tutan Cinayat
Prosessual Macalloasinin 39-cu maddasi bir sira istisnalarla elo
hallarin sistemini miioyyon edir ki, bu hallar mévcud olarsa,
cinayot toqibi (cinayet isi) baslanila bilmeaz, baslanmis cinayaet
toqibine (cinayet isina) ise xitam verilmalidir. Homin maddada
nozoarde tutulmus hallarda miivafiq gerarin gebul edilmesi cina-
yot prosesini hayata ke¢iron orqanin hiiququ deyil, vezifosidir.

Cinayoat-Prosessual Macallasinin 40-c1 maddeasi de miivafiq
hallarin sistemini miieyyen edir, lakin homin Macallonin 39-cu
maddeasinds nazeards tutulan hallardan ferqli olaraq, bu maddeada
sadalanan hallar cinayeat toqibinin hoeyata kecirilmomaosine
imkan verir.

Qeyd edilmolidir ki, Cinayeat Prosessual Macallasinin 40-c1
maddosinde iki novde olan hallar tesbit edilmisdir. Birincisi,
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cinayat prosesini hayata kec¢iron orqanlarin miilahizasine gore
cinayet taqibinin hoyata keg¢irilmemasine imkan veren hallar.
Belo ki, Cinayat-Prosessual Macollosinin 40.2-ci maddasine
9sasan, soxsin cinayst masuliyyatinden azad edilmasi {i¢ilin
Cinayet Macoslloesinin 72.1, 73.1, 73-1.3 vo 74-cii maddsalerinde
nazoarde tutulmus hallarda tohqiqat¢inin ve ya mistantiqin pro-
kurorla razilasdirilmis gerarina asasen cinayet toqibi baslanil-
maya vo ya ona xitam verila biler. Bu hallarda cinayat toqibinin
baslanilmamas1 ve ya ona xitam verilmesi cinayot prosesini
hayata keciron orqanlarin hiiququ olaraq qalir (onlar {igiin
macburi xarakter kosb etmir).

Ikincisi, cinayet teqibinin hoyata kegirilmomosinin cinayot
prosesini hayata keciron orqanlarin miilahizasinden asili olma-
dig1 hallar. Belo ki, Cinayoat Prosessual Macollosinin 40.3-cii
maddesine asasen, soxsin cinayat masuliyyetinden azad edil-
masi li¢lin Cinayat Macellesinin 72.2, 73.2, 73.3, 73-1.1 ve
73-1.2-ci maddelerinde, habelo Xiisusi hissosinin miivafiq mad-
delarinde nazerde tutulmus hallar miieyyen edildikde tehqiqat-
cinin vo ya mistontiqin prokurorla razilagdirilmis gerarina
9sasen cinayat toqibi baglanilmir ve ya ona xitam verilir.

Cinayot-Prosessual Macollosinin 40.4-clii maddesine osason
iso soxsin iqtisadi fealiyyet sahasinde olan cinayetlore gore
cinayat moasuliyyatinden azad edilmasi ii¢iin Cinayat Macalle-
sinin 73-2-ci maddesinde nezerde tutulmus hallar miieyyen
edildikde tehqgiqat¢inin vo ya miistontiqin gorarina @sasen cina-
yot toqibi baslanilmir vo ya ona xitam verilir. Goriindiiyli kimi,
bu hallarda cinayet teqibinin baslanilmamasi ve ya ona xitam
verilmasi artiq cinayat prosesini hayata keciron orqanlarin vozi-
fosi kimi gostarilir (onlar ii¢lin macburi xarakter kosb edir).

Beloaliklo, Cinayat-Prosessual Macollasinin 40.3 vo 40.4-cii
maddeleri imperativ qaydada sexsin cinayat mosuliyyatindon
azad edilmesini nazarde tutdugu halda, hemin Macallonin 40.2-ci
maddesinde gosterilen hallar iizre (Cinayat Macallasinin 72.1,
73.1, 73-1.3 vo 74-cli maddealeri) sexsin cinayat masuliyyatin-
don azad edilmasi cinayet prosesini hoayata keg¢iron orqanin
vozifasi kimi nazerde tutulmamis ve qanunverici bu hallar
cinayet toqibini hoyata keciron orqganlarin ve ya mahkemaenin
miilahizesine buraxmisdir.
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Qeyd edildiyi kimi, Cinayet-Prosessual Macsllasinin 305.1-ci
maddasine osasen, mehkeamenin hazirliq iclasinda Cinayet-
Prosessual Macallosinin 39-cu (cinayot toqibini istisna edon
hallar), habelo 40.3 ve 40.4-cli maddsaloerinde nazarde tutulmus
hallar (cinayet toqibinin hoayata ke¢irilmomasinin cinayat prose-
sini hayata kec¢iron orqanlarin miilahizesinden asili olmadigi
hallar) miiayyen edildikde mehkamse cinayet isi vo ya mahke-
moyoadok sadsalosdirilmis icraatin materiallar1 {izre icraata xitam
verilmasi haqqinda asaslandirilmis gorar ¢ixarir.

Goriindiiyii kimi, Cinayat-Prosessual Macollosinin 305.1-ci
maddesinde heamin Macallonin 40.2-ci maddasi ona gore gosto-
rilmemisdir ki, bu maddedoeki hallarla, Cinayet-Prosessual
Macallasinin 40.3 vo 40.4-cii maddsaloerinde nezoarde tutulmus
hallar cinayet prosesini hayata ke¢iron orqanlar iiclin macburi-
lik slamatine gore bir-birinden faorqlenirler. Bu, o demokdir ki,
moahkema cinayet teqibine Cinayet-Prosessual Macolloasinin
40.2-ci maddesinde noazerde tutulmus osasla, yoni 6z miilahize-
sine gore hazirliq iclasinda deyil, yalniz mehkema baxisinda
xitam vero bilar.

Eyni zamanda vurgulanmalidir ki, Cinayat-Prosessual Macal-
losinin 40.2-ci maddesindo gostorilon hallarda mohkemo toro-
finden hazirliq iclasinda cinayet teqibine xitam verilmesinin
nazoardo tutulmamasi cinayet mithakime icraatinin heyata kegi-
rilmasi moarhalaloerinin hiiquqi tebisti ilo do alageadardir.

Belo ki, Cinayeat-Prosessual Macoallasinin 299.1-ci maddasine
miivafiq olaraq, moehkemenin hazirliq iclasi cinayat isindo,
mohkemoayoadok sadelesdirilmis icraatin materiallarinda ve ya
xlisusi itttham qaydasinda sikayetde ireli siiriilmiis ittthamin
mahiyyati lizra cinayat prosesi toraflerinin istiraki ilo mahkema
baxisinin toyin edilmasinin miimkiinliyiiniin yoxlanilmasi maq-
sodi ile ilkin dinlomelerden ibaretdir. Homg¢inin mahkemaenin
hazirliq iclas1 zamani itttham ve miidafie tereflerinin mehkemse
baxis1 zamani teqdim etdikloeri siibutlarin siyahisi barada,
moahkamsa baxisindan siibut kimi yolverilmaz materiallarin xaric
edilmoasi baroade massaloalor hoall edilir (Cinayat Prosessual
Maocollosinin 299.4.2 ve 299.4.3-cii maddslori).

Cinayet-Prosessual Macollasinin 299-cu maddasinin mezmu-
nundan goriindiiyli kimi, mehkemenin hazirliq iclasinin mahiy-
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yoti ondan ibaratdir ki, mehkams is ilizre siibutlarin qiymatlon-
dirilmesine yonsalon haraketlor etmaden ve meahkemeye veril-
mis soxsin togsirlilik masealoasini hall etmadon, bu masslalerin
mohkema iclasinda hell edilmasi ii¢lin faktiki hallarin kifayet
edib-etmomeosi vo moahkame baxisinin toyin edilmosinin mim-
kiin olub-olmamas1 ile bagl tereflerin fikrini dyrenarek miioy-
yon naticoyo golir.

Mohkemanin hazirliq iclasinin @hemiyyati ise ondan ibaret
olur ki, mahz bu marheale faktiki hallar1 tam sokilde tedqiq edil-
mamis islerin, eloco do prosessual ganunun kobud pozulmasina
yol verilmis islorin mehkemea baxisina verilmesinin garsisinin
alinmasina tominat yaradir. Basqa s6zle, mohkemenin hazirliq
iclast mehkema baxisi {i¢lin zoruri goraitin yaradilmasini, moh-
koma iclasinin ugurla hayata ke¢irilmasini temin edir.

Cinayoat Macsllesinin 74-cii maddesinin tatbiqi ile soxsin
cinayoat mesuliyyetinden azad edilmesi vo bununla slagedar
olaraq onun baresinde cinayet toqibine xitam verilmasi {i¢iin,
ilk novbade, soxsin togsiri miioyyon edilmeli, bundan sonra
soraitin deyismis olmasina delalaet edon hallar miiayyen edile-
rok qiymatlondirilmelidir.

Hazirliq iclasinin mahiyyoti vo ahamiyyati nezere alinaraq
geyd edilmslidir ki, Cinayat Macallasinin 74-cii maddeasinde
gostorilen hallarin, o ciimleden sexsin togsirinin miilayyon edil-
masi maohkemanin hazirliq iclasinda miimkiin deyil.

Burada hamg¢inin nezeare almaq lazimdir ki, Cinayet-Prosessual
Maocollosinin 7.0.9-cu maddesinoe osasen, odalot mithakimesi
mohkoma torofinden hayata kecirilir. Cinayot miithakima icraati
zamani1 adalet mithakimesi hayata kecirilorkon cinayaet islorine
vo ya moahkemoayoadok sadelesdirilmis icraatin materiallarina
cinayat prosessual qanunvericiliyinin gabul olunmus prinsip ve
vozifolori ¢orcivesinde baxilmalidir.

Konstitusiya Mahkemaesi Plenumunun formalasdirdig: hiiquqi
movgeyo gora, mahkemenin niifuzunun ylikseldilmasi insan
hiiquq ve azadliglarinin miidafiesi iizre mehkemaenin garsisinda
duran vezifalorin icrasina xidmet eden adalat mithakimasinin
demokratik prinsiplorinin tosbiti ve hayata kecirilmosi ilo ayril-
maz surotde baglidir. 9dalet miihakimesinin osas prinsiplori
Konstitusiyanin 127-ci maddesinds miiayyenloasdirilmis ve son-
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radan diger qanunvericilik aktlarinda, o climleden Cinayot
Prosessual Macallasinde daha genis oks olunmusdur. Bu prin-
siplor sirasinda qanunguluq prinsipi miithiim ve xiisusi yero
malikdir. O, heam Konstitusiyada, hoam do maddi ve prosessual
ganunvericilikde tesbit olunaraq, yalniz qanunlara deqiq ve
donmadaen riayet olunmasini ve onlarin icrasini nazerde tutmur.
Qanunguluq hemg¢inin hiiquqi dévletin miithiim prinsipi, mahke-
mao icraatinda ise odalat miihakimasinin temsalini taskil eden
baslica olamatlorden biridir. Qanung¢uluq prinsipinin osas
mahiyyoeti ondan ibaretdir ki, o, nainki hakimlerin yalniz
Konstitusiyaya ve qanunlara tabe olmasini bargerar edir, hom
do moehkems terafinden askarlanmis qanun pozuntularinin ara-
dan qaldirilmasi vezifesine ve is lizre hor kasin mehkema mii-
dafiesinin teminatina, vetondaslarin hiiquq ve azadliglarinin te-
min olunmasina xidmet etmoklo, adalotli mehkemo arasdirma-
sinin digar prinsiplerinin hoyata kecirilmosi sortilo biitovliikkde
moahkema icraatinin maqgsadini miieyyenlosdirir. Cinayat meh-
komo icraati lizro maohkemo Konstitusiya ve prosessual ganunla
(Cinayot-Prosessual Macallosinin 8-36-c1 maddaloari) nazoarde
tutulmus prinsip ve sertlor ilizro adalet mithakimasini hoyata
kegiron orqandir (“Azerbaycan Respublikasi Cinayet Prosessual
Maocollosinin 397.1 ve 397.2-ci maddelorinin sorh edilmosino
dair” 2009-cu il 12 may tarixli Qorar).

Cinayot miithakimoe icraatinin obyektivliyi, gorozsizliyi veo
adalatliliyi prinsipi teleb edir ki, mehkemsaler cinayet islorine
vo cinayot toqibi ile bagli diger materiallara mahkomsa iclasla-
rinda yalniz Cinayat-Prosessual Macoallosine miivafiq suroetde
miloyyon edilmis hiiquqi prosedurlara uygun faktlar osasinda,
qoerazsiz vo adalatle baxmalidirlar (Cinayet Prosessual Macollasinin
28.1-ci maddesi).

Cinayat miithakime icraatinda teraflerin g¢oekismasi prinsipi
iso Azearbaycan Respublikasinda cinayet miihakime icraatinin
itttham ve miidafie torafinin ¢okismaesi asasinda hayata kegiril-
masini nazerde tutmagqla, hor bir terefin meahkemadsa tomsil
olunmasint ve 6z movqgeyini miidafie etmok {iclin beraber
hiiquglara ve imkanlara malik olmalarini ehtiva edir (Cinayot
Prosessual Macallasinin 32.2.1 ve 32.2.2-ci maddaleri).
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Hoemg¢inin Cinayet-Prosessual Macallasinin 33-cii maddasinde
nozoarde tutulmus cinayet miithakime icraatinda siibutlarin qiy-
motlondirilmasi prinsipi hakimlerden cinayat miihakime
icraatinin hoayata kegirilmosinde cinayeat isi ilizro toplanmis
siibutlar1 bu Macsllenin teloblorine asasen qiymetlondirmayi
tolob edir. Bu prinsipa gore cinayat miihakime icraati hoyata
kecirilorken bu Macellenin 125, 144-146-c1 maddalerinin miid-
dealarinin pozulmasi, hakimlerin siibutlara ve sair materiallara
gorazli miinasibat baslomesi, mévcud hiiquqi prosedur daxilin-
de tadqiq edilenadoak siibut ve diger materiallardan birine dige-
rine nisbatde ¢ox ve ya az eshemiyyat verilmesi yolverilmazdir
vo cinayeat prosesinde hec¢ bir siibutun ve diger materialin
gqabagcadan miiayyen edilmis qiivvesi yoxdur (Cinayeat-Prosessual
Macollasinin 33.2, 33.3 vo 33.4-cli maddelari).

Cinayot Prosessual Macallasinin 346.1-ci maddesinde mah-
koma baxisinin naticelarine dair miisavire otaginda mahkeoma
torofinden miizakire edilon mesalalar sirasinda cinayat hadise-
sinin vo togsirlendirilen sexsin toratdiyi emoelda cinayet torki-
binin olmasinin siibuta yetirilib-yetirilmamasi, cinayat masuliy-
yotinden azad etme ili¢lin osaslarin olub-olmamasi miieyyen
olunmusdur.

Gostorilon normalarin tohlilinden goriindiiyli kimi, cinayot
amolinin vo ya emoli toratmis soxsin ictimai tohliikaliliyini
itirib-itirmemasi, soraitin doyismasine gore $oxsin cinayot
masuliyyeatinden azad edilmasi li¢iin asaslarin olub-olmamasina
dair siibutlara mocmu halinda, mohkeme baxis1 merhoalesinde
qiymat verilmalidir.

Mohz buna gore do Cinayoat-Prosessual Macollosinin 43.3-cii
maddesinde gosterilmisdir ki, mehkeme baxisinin gedisinda
togsirlondirilon soxse qarsi cinayat teqibine, hemg¢inin bu
Maocollonin 39.1.3, 39.1.12 vo 40.2-ci maddelorindo nezerde
tutulmus hallarda miidafie terafinin raziligi ile xitam verilmosi
barode mahkeme gorar ¢ixarmaga haqlidir.

Gostorilonlari nezere alaraq Konstitusiya Mahkemasinin
Plenumu belo noaticoyo golir ki, Konstitusiyanin 60-c1 maddasinin
I hissesinin, 127-ci maddesinin II hissesinin, Cinayat Prosessual
Mocollesinin 39, 40.2, 43.3, 299 vo 305.1-ci maddolorinin
tolebloerine uygun olaraq, Cinayeat Macallasinin 74-clii madde-
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sinde nezarde tutulmus hallar yalniz mehkemae baxisinin gedi-
sinde miieyyen edildikde cinayet toqibine miidafie terofinin
razilig1 ile xitam verilo biler.

Bununla yanas1 Konstitusiya Mahkemaesinin Plenumu hesab
edir ki, miiraciotde qaldirilan mesealelarin halli zamani hiiquqi
miieyyoenlik prinsipi, eloce do Konstitusiya Moahkemaesi
Plenumunun bununla bagli formalasdirdigi hiiquqi modvgeloar
osas gotlrtilmelidir. Hiiquqi miieyyenlik prinsipi hiiququn alili-
yinin asas aspektlarinden biri kimi ¢ixis edir. Har bir ganunun
vo ya onun har hansi bir miiddeasinin hiiquqi miieyyenlik prin-
sipina cavab vermasi olduqca vacibdir. Bunun tomin edilmasi
i¢iin hiiquq normalar1 birmenali ve aydin olmalidir. Bu 6z ndv-
basinde her kese onun hiiquq ve azadliglarin1 miidafie edecoyi-
no, hiiquqtatbigedonin harekatlorinin ise prognozlasdirila bilen
olacagma aminlik vermolidir (“Azerbaycan Respublikasinda harbi
xidmete cagirisin osaslar1 haqqinda” Azerbaycan Respublikasi
Qanununun 21-ci maddesinin vo Azerbaycan Respublikasi
Cozalarm Icras1 Mocellosinin 180.3-cii maddesinin miiddealarinin
sorh edilmasina dair” 2008-ci il 22 sentyabr tarixli Qarar).

Cinayat hiiquq normasi gebul edilarken ganungulugun prin-
siplorinden olan qanunun aliliyi, vahidliyi, magsedeuygunlugu
vo qanunculugun reallig1 prinsiplorine riayet olunmasina xiisusi
digget yetirilmalidir. Sadalanan prinsiplore emel olunmasi
Konstitusiyada tosbit olunmus boraberlik, miitonasiblik, hiiquqi
miloyyenlik, tarazliq prinsiplerinden irsli galir. Cinaysat hiiquq
normalarinin daqiqliyi, aydinligi, birmenaliliginin imumhiiquqi
meyarlart haminin ganun ve mehkame garsisinda beraberliyi
prinsipinden irali golir vo bu meyarlar Cinayat Macallasinin
qanunculuq prinsipinin temin edilmeasine xidmet edir. Belo ki,
haminin ganun ve mehkems qarsisinda bearaberlik ve ganunguluq
prinsiplerinin temin edilmasi yalniz cinayeat hiiquq normalarinin
biitlin hiiquqtatbigedan organlar terafinden vahid anlagilmasi ve
sorhi naticesinde miimkiindiir. ©ksina, ganunguluq prinsipi
baximindan hiiquq normalarinin mezmununun qeyri-miioyyenliyi
hiiquq tatbigetms prosesinde hodsiz miilahizelare vo 6zbasina-
liga gotirib ¢ixarmaqla berabarlik, ganunun aliliyi prinsiplerini
pozmus olar (Konstitusiya Mehkemaesi Plenumunun “Azerbaycan
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Respublikas1 Cinayat Macollosinin 182.2.4-cii maddasinin sarh
edilmesine dair” 2011-ci il 21 oktyabr tarixli Qerari).

Insan Hiiquqlari {izro Avropa Mohkomosi bir ¢ox gerarlarin-
da gostermisdir ki, asas hiiquqlarin mehdudlasdirilmasi yalniz
o halda ganunla miiayyen olunmus hesab edile biler ki, siiurlu
soxs norma ile tanis olaraq ve hiiqugsiinasin yardimina ve ya
mohkeme tocriibesine miiraciat etmadon 6z hoarokatlorinin
noaticalorini kifayet qoder deqiq deyarlendire bilsin. Mehkemao,
hamg¢inin hesab etmisdir ki, baxilan aspektde hiiquqi miiayyen-
lik ii¢lin osas tohliikeni hadsiz iimumi ifadelor, asas terminlorin
agiglanmamasi ve ya eyni terminloerin miixtelif qanunlarda miix-
tolif sorhlorinin mdévcudlugu yaradir (Landvreugd Hollandiyaya
qarsi is tizre 2002-ci il 4 iyun tarixli, Brumaresku Ruminiyaya
qarst 1 tizre 1999-cu 1l 28 oktyabr tarixli Qorarlar).

Qeyd olunanlarla yanas1 Konstitusiya Mehkemasinin Plenumu
xlisusile vurgulamagi vacib bilir ki, hiiquqtatbigedici torafinden
miibahise dogurmayan qanunvericilik normasinin yanlis tofsir
edilerok basqa qaydada tetbiq olunmasi hiiquqi miiayyenlik
prinsipinin pozulmasina gatirib ¢ixara biler. Cinayat miihakime
icraatinda cinayat prosesini hayata keg¢iron orqanlarin har bir
prosessual harokatlari qanunvericilikde deqiq ve birmenali ton-
zimlonmisdir. Hiiquqi miiayyenlik prinsipi onu da taleb edir ki,
bu orqanlar cinayet-prosessual qanunvericiliyinden kanar hare-
katlora yol vermamsali, cinayet toqibi zamani1 gqanunvericilikda
miiayyan olunmus cinayat prosesi marhalalarinin xiisusiyyatlo-
rind, ardicilliglarina, teyinatina, prosessual hoadloerine veo s.
daqiq riayet etmolidirler. Cinayat prosesinin hor bir mearhalesinin
qarsisinda duran vezifelerin diizgiin yerine yetirilmasi
natice etibar1t ile cinayat miihakime icraatinin vezifelarinin
hoyata kecirilmoasine xidmet etmoaklo, hor kesin hiiquqlarinin
miidafiesine tominat vermis olur.

Belolikla, Konstitusiya Meahkemesinin Plenumu hesab edir
ki, Cinayat Macollasinin 74-cii maddesinde nezerde tutulmus
soraitin deyismasine gére mahkemaenin hazirliq iclasinda cina-
yot toqibine xitam verilmoasi hiiquqi miieyyenlik prinsipinin
tolobloerine cavab vermoemis olur.

Miiraciatdoe qaldirilan diger mesele Cinayoat Macallasinin 74-cii
maddesine istinad edilerok Cinayet Prosessual Macolloasinin
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39.1.11-ci maddasine asason cinayat taqibine xitam verilmasi-
nin miimkiinliiyii ve bununla slagadar “cinayet qanunu miiddea-
larinin qiivvesine goro cinayot mesuliyyetinden azad etmo”
normasinin manasinin vo prosessual asas kimi totbiq dairasinin
miieayyonloasdirilmesi ile baghdir.

[1k névbade geyd olunmalidir ki, Cinayat Prosessual Macal-
losinin 39.1.11-ci maddesinde “cinayat qanunu miiddealarina”
goro deyil, mohz “cinayet qanunu miiddealarinin qlivvesine
goro cinayet moesuliyyetinden azad etmoa” anlayisindan istifade
edilmesi Cinayat Macellesinin “Cinayet qanununun qlivvesi’ni
tosbit eden 2-ci faslinden irali golir.

Belo ki, cinayat qanunu miiddealarinin qiivvesine gore soxsin
cinayat mosuliyyatinden azad edilmesi asaslar1 cinayat qanunu-
nun zamana vo mekana gore qlivvasini tesbit eden normalara
samil edile biler. Cinayat qanununun mekana gore qilivvesine
9sasan cinayat masuliyyetinden azad etmoa Cinayot Macallosi-
nin 12.1-ci maddasinde nazerds tutulmus hallarda tetbiq olunur.
Homin maddoeye asasen, Azarbaycan Respublikasinin votendas-
lar1 vo Azarbaycan Respublikasinda daimi yasayan vatondasligi
olmayan sexsler Azerbaycan Respublikasinin hiidudlarindan
konarda torotdikloeri emele (heraket ve ya hareketsizliye) gore,
bu amoal hom Azearbaycan Respublikasinin, hom do erazisinde
toradildiyi xarici ddvletin ganunvericiliyine osason cinayot
sayilirsa vo bu cinayeate gore homin sexsler xarici dovletde
mahkum olunmamislarsa, bu Macelle asasinda cinayat masuliy-
yotino calb edilirlor.

Beloliklo, soxs torafinden toredilon emal Azerbaycan Res-
publikasinin ve ya orazisinda toradildiyi xarici dovlatin qanun-
vericiliyine asasen cinayat sayilmirsa, prosessual hiiquq norma-
s1 kimi Cinayat-Prosessual Macallasinin 39.1.11-ci maddesina
osaslanmaqla soxs cinayet masuliyyotinden azad edilir.

Cinayet gqanununun zamana gora qiivvesine asasen cinayaot
moasuliyyeatinden azad etmo ise Cinayat Macallasinin 10-cu
maddesinde nezerde tutulmus hallar mévcud oldugda tetbiq
edilir. Homin maddaye gore, omalin (haraket ve ya horokatsiz-
liyin) cinayet sayilmasi vo homin emale gore coza, bu emslin
(horokat ve ya harekatsizliyin) téradildiyi zaman qiivveds olan
cinayeat qanunu ile miiayyen edilir. Torodildiyi zaman cinayet
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sayilmayan emoala gore hec kas cinayat mosuliyyeatina colb olu-
na vo cozalandirila bilmez. Ictimai tehliikeli emaelin (hereket ve
ya hoaroketsizliyin) térodilme vaxti, onun naticalorinin bas ver-
diyi andan asili olmayaraq, cinayetin toradildiyi vaxt sayilir.
omolin (heraket vo ya harokatsizliyin) cinayeat sayilmasini ve
bu emoale gbre coezani aradan qaldiran, cezani yiingiillosdiren,
yaxud cinayat etmis soxsin vaziyyatini basqa ciir yaxsilasdiran
cinayat qanununun geriyo qiivvesi vardir, yoni hamin ganunun
qivveye minmasinden avvel miivafiq emeli (herakeat ve ya
harakatsizliyi) torotmis sexslore samil edilir.

Konstitusiya Mehkemasinin Plenumu hesab edir ki, qeyd edi-
lon hallarda da cinayet toqibini vo ya cinayot miithakima icraati-
n1 hoyata keciron orqanlar Cinayet-Prosessual Moacollasinin
39.1.11-c1 maddasine asaslanmaqla soxsi cinayat mosuliyyatin-
den azad edir.

Miiraciatde gostorilon moaseloye miinasibatde ise geyd olun-
malidir ki, Cinayoat Macallesinin 74-cii maddesine osason sorai-
tin deyismasina gore cinayat moasuliyyatinden azad etme cina-
yot toqibini istisna eden hallar1 nezarde tutan Cinayat-Proses-
sual Macallasinin 39.1.11-ci maddesindeki hal1 ona gore ehtiva
edo bilmaz ki, oks hal cinayot mithakime icraatin1 hoyata keci-
ron orqanlar ligin macburi olan normanin dispozitiv formada
sorhine gatirib ¢ixarar. Seraitin doyismasi hali (Cinayat Macal-
lesinin 74-cli maddesi) cinayat-prosessual ganunvericiliyine
miivafiq olaraq cinayet teqibi orqaninin miilahizesine osasen
xitam verilon cinayet toqibinin hayata kecirilmomasine imkan
veron hallara aid oldugundan, qanunverici onun tatbiqinin pro-
sessual asas1 qisminda yalniz Cinayeat-Prosessual Macallasinin
40.2-ci maddasini nezerde tutmusdur.

Odur ki, Cinayeat-Prosessual Macallosinin 39.1.11-ci madde-
sindoki “cinayet qanunu miiddealarinin qiivvesine gora” miid-
deas1 cinayet qanununun zamana ve mokana gore qiivvesino
asason cinayat masuliyyatinden azad etmani ehtiva edir.

Gostorilonlari nezere alaraq Konstitusiya Mahkemasinin
Plenumu asagidaki naticelore golir:

— Konstitusiyanin 60-c1 maddeasinin I hissesinin, 127-ci mad-
desinin II hissesinin, Cinayat-Prosessual Macollasinin 39, 40.2,
43.3, 299 voa 305.1-ci maddelarinin teleblarine uygun olaraq,
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Cinayat Macsllasinin 74-cii maddesinde nezerde tutulmus
hallar yalniz mahkema baxisinin gedisinde miioyyen edildikds
cinayat toqibine miidafie terafinin razilig1 ile xitam verils biler;

— Cinayeat-Prosessual Macollosinin 39.1.11-ci maddeasinin
“cinayeat ganunu miiddealarinin qiivvesine gore” miiddeasi
cinayat qanununun zamana vo mokana gore qlivvesine osasen
cinayat masuliyyetinden azad etmani nazarde tutur.

Azoarbaycan Respublikas1 Konstitusiyasinin 130-cu maddasinin
VI hissoesini ve “Konstitusiya Mohkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mahke-
masinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Konstitusiyasinin 60-c1 maddasinin
I hissesinin, 127-ci maddesinin II hissesinin, Azearbaycan
Respublikasit Cinayet-Prosessual Macallosinin 39, 40.2, 43.3,
299 ve 305.1-ci maddelerinin teleblerine uygun olaraq,
Azoarbaycan Respublikasi Cinayeat Macallesinin 74-cli madde-
sinde nezoarde tutulmus hallar yalniz mahkema baxisinin
gedisindo miiayyon edildikde cinayet toqibine miidafie torofi-
nin razilig1 ile xitam verile biler.

2. Azoarbaycan Respublikasi Cinayat-Prosessual Macollosinin
39.1.11-ci maddesinin “cinayet ganunu miiddealarinin qiivvesi-
no gora” miiddeasi cinayet qanununun zamana ve moakana gore
quvvesine asasen cinayot masuliyyatindon azad etmoani noazor-
de tutur.

3. Qorar doarc edildiyi giinden qiivveye minir.

4. Qerar “Azearbaycan”, “Respublika”, “Xalq qozeti”,
“Bakinski rabog¢i” qozetlorinde vo “Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Malumati”nda dearc edilsin.

5. Qarar gotidir, heg¢ bir orqan ve ya soxs terafinden logv edi-
la, dayisdirile ve ya resmi tofsir edile bilmaz.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

IHOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3EPBAMJI)KAHCKOW PECITYBJIMKU

O TosikOBaHUM cTATHbU 74 Yr0JI0BHOIO KOJAEKCA
A3zepOaiimxkanckoi Pecnydsanku u crareit 39, 40 u 305.1
Yro/10BHO-TIPOLIECCYaTBHOI0 KoeKkca A3epOaiizKaHCKoM

Pecny0siuku B X B3aUMOCBSI3U

14 cenTsiOpn 2021 roaa ropoa baxy

[Inenym Konctutynmonnoro cyma AszepOaiimkanckoii Pecmy6-
ouku B coctaBe Dapxama AbGnynnaeBa (mpeacenarenb), CoHBI
CanmanoBoii Ymaii Ddenauenoii, Popmana Mcmannosa, [[xeiixyHa
l'apamxaeBa, Padasns ['Bamaaze, Maxupa MypanoBa (cyabs-
noknaguuk), MUcel Hamkadosa n Kampana [laduesa,

c yuacTueM cekperaps cyna Papauga Anuesa,

B coorBercTBUH ¢ 4acTelo VI crarem 130 Koncturynun
Azepbaiimkanckoit PecnyOnuku, crateamu 27.2 u 33 3akoHa
Azep6aiimkanckoit Pecyonuku “O KoHcTUTyunoHHOM cyne” H
cratbeit 39 BHyrpeHHero ycraBa KOHCTUTyLMOHHOro cyzaa
A3zepOaiimkanckoir PecnyOnmku Ha OCHOBaHUU OOpalieHUs
[SIHIKUHCKOTO  anesuIIMOHHOTO CyJa paccMOTpes B CyaeOHOM
3acellaHnu, IPOBEJEHHOM B TIOPSIKE MMCbMEHHOM MPOLEAYPhI 0CO-
00ro KOHCTUTYIIHOHHOTO MPOU3BOACTBA , KOHCTUTYLIMOHHOE JIEJI0 O
TOJIKOBAaHUM CTaTbu 74 VYTroJoBHOTO Kojaekca AszepOaiIKaHCKON
PecniyOonuku u crareit 39, 40 n 305.1 YronoBHO-nporieccyanbHOro
Kojziekca AzepOaiimkanckoil PecryOnuky B X B3aUMOCBSI3H.

WzyuuB u o0cynuB noknaj cyasu M.Mypaosa o jeny, CyKIeHus
NpeACTaBUTENIe 3aMHTEPECOBAHHBIX CYOBEKTOB IpejceaaTens
YronoBHoOW KoJUleTUH [THIPKMHCKOTO aneaasuqUuOHHOTO Cyaa
T. MyxTtapoBa, 1 3aBe1yIOIIel CEKTOPOM aIMUHUCTPATUBHOTO 3aKO-
HOJATEJIbCTBA OT/EJIa FOCYIapCTBEHHOIO CTPOUTENbCTBA, aJAMUHU-
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CTPaTUBHOTO M BOEHHOIO 3aKOHOJAATeNnbCcTBa Armnmapara Musum
Memxmuca AzepOaiikanckoit Pecriyonuku K. ITamraeBoit, cnierna-
JUCTOB— INIpeAcenarens yrojaoBHOM Koyuieruu BepxoBHoro cyna
A3zepoOaiimkanckoi Pecmyonuku I. HacuboBa, , mpencemarens
YronoBHO KoJulerMuM bBakMHCKOTO — ameUIsIMMOHHOIO  cyAa
3. ParumoBa 1, HauaJabHUKA YIIPaBIEHUS IPABOBOr0 00€CIIEYEHUS U
BOIIPOCOB II0 MpaBaM 4eloBeKa [eHepadpHOM MNPOKypaTypsl
Azepbaiimkanckoit Pecriyonuku A. OcMaHOBOI; MHEHUsSI dKCIep-
TOB, 3aBeAyIOLIeH Kadeapoil yroJoBHOTO MpOIEcca IPUINIECKOTO
(akynpreTa BakKHHCKOTO rOCY1apCTBEHHOTO YHUBEPCUTETA, IOKTOPA
IOpUANYECKUX Hayk, npodeccopa @.AGOGACOBON M 3aBEIYIOIIETO
kageapoii npasa HanmonanesHOM akaeMuy aBUaIMU, TOKTOpa I0pH-
nnueckux Hayk A.Pycramsane [lnenym Koncturynmonnoro Cynma
Azepbaitxkanckor Pecryomukm.

YCTAHOBUJ:

[aumxuHckuil AnensiuuoHHBIA cyn oOpatuics B KoHcTu-
TYUMOHHBIH cyn A3sepOaiimkanckoi PecnyOmuku (manee —
KoHcTuTymmonHslit cyn), ¢ mpoch00il AaTh TOJIKOBaHUE CTaTbu 74
YronoBHoro kojaekca A3sepOaimxaHckor PecnyOnmuku (manee —
VYrosnoBubIi Kofieke) u ctateit 39, 40 u 305 YroinoBHO-TIPOIECCYaTbHOTO
Kozmekca AsepOaiikanckoi PecmyOnuku (nmanee — YroJioBHO-
MPOIIECCyaIbHBIN KOACKC) C TOUKU 3peHus crareit 60, 71, 125 u 127
KOHCTUTYIIUH A3epOaiimxanckoit Pecnybnuku (manee-Konctu-
Tyuusi) u crarbu 6 Konseniuu “O 3amuTe rpaB 4eI0BEKa U OCHOB-
HBIX CBOOOT .

B o6pamiennn otmedaercs, 4To Mo PeleHrI0 MOAT0TOBUTEILHOTO
3acemanusi Teprepckoro BoeHHoro cyma ot 12 ¢espans 2021 roga
P. MamenoB o6BuHsieMbli 1o ctathe 350.1-1 YronoBHOTO KOJNIEKca,
OBLT OCBOOOXK/IEH OT YTOJIOBHOM OTBETCTBEHHOCTH, U TTPOU3BOICTBO
[0 YTOJIOBHOMY Jiely MPEKpalieHO, TaK KaK YCTAaHOBJIEHO, YTO B
COOTBETCTBHUH CO cTaTbel 74 YroiaoBHOTO KOJEKCAa B CBSI3U C HU3MeE-
HEHHEM 00CTaHOBKH OH HE MPEJICTaBIISAET 00IECTBEHHON OMaCHOCTH.

['ocynapcTBeHHBIN OOBUHHUTEb IPUBHEC ANEIUISIIUOHHBIN MPOTECT
Y POCHJI Ha OCHOBaHUM cTartbu 399.1.4 YronoBHO-npolieccyalbHOTO
KOJIeKCa OTMEHUTh MOCTAaHOBJIEHUE TaTrapckoro BOEHHOIO Cyaa O
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MPEKPALIEHUN MPOU3BOACTBA 10 YTOJOBHOMY JI€Jly B OTHOLLIECHHUH
P. MawmeonBa.

ATIEJUISIIMOHHBIN MPOTECT OOOCHOBAaH TEM, UYTO MpPEKpalleHue
MIPOU3BOJICTBA 10 YTOJOBHOMY JIEJTy WU MaTepualiaM yIpOIIEHHOTO
JOCYA€OHOTO MPOU3BOJICTBA CO CCHUIKOM Ha CTaThio 74 YToJ0BHOTO
KOJIEKCAa BO3MOYXKHO, IMEHHO Ha OCHOBaHUU cTaThu 40.2 YronoBHOro
npoleccyaibHOro koxaekca, a He crared 40.3 u 40.4 VYronoBHoro
npoieccyanbHoro kogekca. He ykazaB B crarbe 305 VYronoBHO-
MPOLIECCYyalIbHOTO KOJEKCA, YCTAHABJIMBAIOLIEH OCHOBAHMS IS
MpEKpaIeHus TPOU3BOICTBA 10 YTOJOBHOMY JIETy UJIM MaTeprUaIoM
YOPOIIEHHOTO J10CYAeOHOTO MPOU3BOJCTBA B IMOATOTOBUTEIHLHOM
3acefaHuu cyna crarbio 40.2 1aHHOTO KoJleKca, 3aKOHOJATellb OTMe-
THWJI, YTO OMPEJIETICHUE TOTO, IPEJICTABIISIET JIU COBEPUICHHOE IESTHUE
WJIU JIMIIO, COBEPIIUBIILIEE JICsTHUE, OOIIECTBEHHYIO OMACHOCTh, BO3-
MOXKHO TOJBKO Ha OCHOBAaHHMH [I0Ka3aTelIbCTB, MCCIICIOBAHHBIX B
xone cyaebHoro pasOuparenscTBa. B »ToM ciyuae mpekparieHue
MIPOU3BOJICTBA 0 YrOJIOBHOMY JI€Jly B MOJATOTOBUTEIBLHOM 3aceia-
HUU Ha OCHOBaHUHU cTarbu 305 YronoBHO-IPOLIECCYaTbHOIO KOJICK-
Ca CO CCBUIKOM Ha CTaThlO 74 YToJIOBHOTO KOJIEKCa Cy/la HE COOTBET-
CTBOBaJIO TpeOoBaHUSM 3akoHonarenbcTBa. C Jpyroil CTOpOHBI,
ctathsi 39 YToIIOBHO-IIPOLECCYANBHOTO KOJIEKCa MpEeaycMaTpuBaeT
00CTOSATENbCTBA, HCKIIOYAIONINE YTOJOBHOE TMpeciiejoBaHue, a
cratbs 40 nannoro Komekca — 00OCTOSTENIHCTBA, IMO3BOJISIONINE HE
OCYLIECTBJIATh YTOJOBHOE INpecienoBanue. Kak BUAHO U3 copepxa-
HUSl ATUX cTared, 00CTOATEIhCTBO, MPEAYCMOTPEHHOE B cTaThe 74
VYTOJIOBHOTO KOJIEKCa, OTHOCUTCSI K OOCTOSATEIBCTBY, MTO3BOJISTFOIIINM
HE OCYIIECTBISTh YrOJOBHOE TMpecienoBanue. Takum obpazom,
MOYKHO IPUMTH K BBIBOMY, YTO CcTaThs 74 YrojJoBHOTO KOJEKCa, TO
€CThb OCBOOOXKJICHHE OT YTOJOBHON OTBETCTBEHHOCTH B CBSI3U C
U3MEHEeHHEeM 00CTaHOBKH, HE O3HAYaeT 0CBOOOXKICHHUS JIUIa OT yTo-
JIOBHOM OTBETCTBEHHOCTH B CHIIy IMOJIOKEHUH YTOJIOBHOTO 3aKOHA,
npeaycMorpeHHoro B crarbe 39.1.11 YronoBHo-mponeccyaabHOTro
konekca. [Ipekparienue cynoM Mpou3BOJCTBA 10 YTOJIOBHOMY JIETY
Ha OCHOBaHUHW YKa3aHHOU HOPMBI MPOTUBOPEUUT MPUHIUITY 3aKOH-
HOCTH.

[To mHEeHMIO OOpaTHUBIIETOCS, B CYIcOHON IPAKTHKE CYIIECTBYIOT
pa3linuHble MO3ULHUHU OTHOCUTEIBHO BO3MOXKHOCTH MpEKpalieHus
YTOJIOBHOTO TPECIIEIOBAaHUS B TOJTOTOBUTEIHLHOM 3aCEIaHUHM Ha
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ocHoBanuu crarei 39.1.11 u 305.1 VYrosmoBHO-npolECCYyaTbHOTO
KOJIEKCa CO CCBUIKOM Ha cTaTrbio 74 YronoBHOro kojaekca. B stom
KOHTEKCTE BO3HUKJIA HEOOXOAMMOCTh TOJIKOBAHUS BBINICYyKa3aHHBIX
HOpPM B ENIX (HOPMUPOBAHUS €IUHOW CyaeOHOW MPaKTHKH, 0Oec-
MeYeHUs] €IUHOOOPA3HOTO MPUMEHEHUsS HOPM YTOJOBHOTO M yTO-
JIOBHO-TIPOLIECCYAJIbHOTO 3aKOHOJATEIbCTBA U ITPUHLIUIIA TPABOBOM
ONPEIETICHHOCTH.

B cBsi3u ¢ o6pamenuem [Inenym KoHcTutynmonHoro cyma orMme-
YaeT CIeayroniee.

Yacte I crateu 12 KoHCTUTyIIMM 3aKpeIUIseT, 4To o0ecredyeHue
paB ¥ CBOOO/ YeJIOBEKa U I'pa)<IaHMHA BBICIIAS 1I€JIb FTOCYapCTBa.
locynapcTBo TapaHTHUpyeT 3alluTy NpaB U CBOOOJ KaXKIoro.
CoObmroarh U 3alIMINaTh MpaBa U CBOOOJBI YEIOBEKA U TPaXIaHH-
Ha, 3akperuieHHble B KoHCTUTYIIMH, SIBIsSIETCST 00sI3aHHOCTBIO Opra-
HOB 3aKOHOJATEIbHOMW, HUCIOJHUTEIbHONU W CyAecOHOW BIACTH.
lT'ocynapcTBeHHBIE Opranbl MOTYT OCYLIECTBISTH JAESITEIbHOCTH
JUIIb HA OCHOBaHUM HacTosie Koncturynuu, B mopsiAke u npeje-
JaX, YCTaHOBJICHHBIX 3aKOHOM (4acTh BTOpasl CTaThbu 26 M 4acTu
nepBas u aecsaras crarbu 71 Konctutyuun).

B coorBerctBuu ¢ yactsamu I u Il crarbu 60 KoHcTUTYIMM Kax-
JIOMYy TapaHTUPYETCs 3alluTa ero npas U CBOOO B aIMUHUCTPATHB-
HOM Topsifike u cyne. Kaxpiii oOmanaer npaBoM Ha HENPEAB3SThIH
MOJIXOJ] K CBOEMY JIEJIY U PACCMOTPEHUIO JAHHOTO JieJia B Pa3yMHBIN
CPOK B JIMUHUCTPATUBHOM MIPOM3BOJICTBE U Cy[IeOHOM TIpoIiiecce.

B sTOM cMBICHEe mpouenypbl IpeKpanieHus B Cy€ YrOJIOBHOIO
npeciieoBanus (IPOU3BOICTBA MO YTOJIOBHOMY JI€Ty) B PEAYCMOT-
PEHHBIX 3aKOHOM CIIy4asiX, CJI€AyeT BOCIPUHUMATH KaK COCTABHYIO
94acTh IMpaBa Ha aJIMHHUCTPATUBHYIO M CYICOHYIO 3aIUTy IMPaB U
cB0OO/I.

J11st paBUIIBHOTO pEUICHUS MOCTABIEHHBIX B 00paIllEeHUH BOIPO-
coB, [lnnenyM KOHCTUTYLIMOHHOTO Cy/la CUYUTAET BaKHBIM PACKPHITH
HOPMY YTOJIOBHOTO 3aKOHA, MPETyCMaTPUBAIOIIYI0 OCBOOOXKICHHE
OT YTOJIOBHOW OTBETCTBEHHOCTH B CBSI3U C M3MCHEHHEM OOCTaHOB-
KM, & TAK)KE CyTh M MPABOBYIO MPUPOY MOATOTOBUTEIHHOTO 3aceia-
HUS CyJla, ABJISIFOLIErOCsl OJHUM M3 ATAIlOB YTOJOBHOTO ITpoLiecca.

CornacHo ctatbe 74 YroJIOBHOTO KOJEKCa, JIMI0, COBEPUIUBIILIEE
MpECTyIUIEHUE, HE MpPEACTaBIIsIoNIee OONbIION OO0IIEeCTBEHHOMN
OTMAaCHOCTH, WJIM MEHEEe TKKOE MPECTYIUICHUE, MOXKET ObITh OCBO-
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00X/IEHO OT YTrOJIOBHOW OTBETCTBEHHOCTHU, €CJIM OOCTAaHOBKU Oy/eT
YCTAHOBJIEHO, YTO CJIEACTBUE N3MEHEHHNS COBEPLICHHOE AESHUE NN
JIMII0, COBEPILHUBILIEE JIESHUE, TEPECTaIN ObITh 00IIECTBEHHO OMac-
HBIMHU.

Ha ocnoBanum crateu 305.1 VYromoBHOro-mnpoueccyaibHOro
KOJIEKCa €CJIM B MOJITOTOBUTEILHOM 3acelaHuu Cy/1a OyayT yCTaHOB-
JIEHBI OOCTOSATENBCTBA, MPEAYyCMOTpPEHHBIE cTaTtbel 39, a Takxke
crarbsimMu 40.3 u 40.4 Hactosmero Kogekca, cyn BBIHOCUT MOTHBH-
POBaHHOE MOCTAHOBJIEHUE O MPEKpPAIEHUU MPOU3BOJCTBA MO Yro-
JIOBHOMY JI€Jly WJIM MarepuajiaMm yHpOIIEeHHOIO J0Cyle0HOro mpo-
M3BOJICTBA.

[Ipu ycTaHOBNIEHHH OOCTOSTENHCTB OCBOOOXKACHHUS JTUIA OT YTO-
JIOBHOW OTBETCTBEHHOCTH, IPEAYCMOTPEHHBIX cTaTbaMu 72.2, 73.2,
73.3, 73-1.1 u 73-1.2, a Takxe COOTBETCTBYIOIIMMHU CTaThIMHU
Oco0eHHOI1 yacTH, YTOJIOBHOT'O KOJIEKCA HA OCHOBAaHUU COITIACOBAH-
HOT'O C MPOKYPOPOM MOCTAHOBJICHUS JI03HABATEISI WM CJIeI0BaTENs
YTOJIOBHOE TIPECieIOBaHNE HE BO30YXKIACTCS WU TMPEKPaIIaeTCs
(ctatbs 40.3 YronoBHO-IpOLIECCYaTbHOTO KOJIEKCA).

B cootBerctBuum co crarbeii 40.4 nanHoro Koxgexca npu ycraHoB-
JI€HUM, TPEAYyCMOTPEHHBIX cTaTheil 73-2 VYrosoBHOTO Kojekca
00CTOSITENILCTB OCBOOOXKACHHUS JIUIA OT YTOJIOBHOW OTBETCTBEHHO-
CTH 3a TpecTyIuieHHusl B cdepe SKOHOMUYECKOU NesATEeTbHOCTH Ha
OCHOBAHHHU COIIACOBAHHOTO C MPOKYPOPOM MOCTAaHOBJIEHUS J103HA-
BaTells WIH CJIEIOBaTels YroJIOBHOE IMpecieloBaHue He BO30Yxaa-
eTCs WIN NPeKpaIaeTcs.

CornnacHo cratbe 40.2 YrosoBHO-MPOLECCYaTbHOTO KOAEKCA Yro-
JIOBHOE MpeciiefIOBaHUE MOXKET ObITh BO30YXAEHO JIMOO MpeKpale-
HO Ha OCHOBAHMH COITIACOBAHHOTO C MPOKYPOPOM ITOCTAHOBIICHHUS
J03HABATeNIsl WM CJIeoBaTelNs B ClIydyasx OCBOOOXKIEHUS JUIA OT
YIOJIOBHOW OTBETCTBEHHOCTH, MPETYCMOTPEHHBIX CTarbsiMu 72.1,
73.1, 73-1.3 1 74 YronoBHOTO KOJEKCa.

B crarbe 43.3 Yroia0BHO npoleccyaibHOIO KOJEKca OTMEYaeTCs,
YTO B X0JI€ Cy1e0HOro pa30uparenabcTBa CyJl BIpaBe BEIHECTH pelle-
HUE O MpEeKpalIeHUH YTOJIOBHOIO NPECIEAOBAHUS B OTHOILIEHUU
OOBHMHSIEMOTO, a B CIIy4asiX, MPEAyCMOTPEHHbIX cTarbsiMu 39.1. 3,
39.1.12 u 40.2 nacrosmero Komekca, ciemars 3TO ¢ COracus CTo-
POHBI 3aIUTHI.
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B IlocranoBiaennu «O TonkoBanuu crareir 37.4, 39.1.9, 40.2 u
41.7 YronoBHO-NIPOIECCYaNTbHOTO Koaekca A3zepOailKaHCKOMI
PecniyOnukny» IInenym Koncrurynmnonnoro Cyna ot 15 urons 2011
rojla pa3bsCHAS MOHATHUS «OCBOOOXKIEHHWE OT YrOJOBHOW OTBET-
CTBEHHOCTH M HaKa3aHHs», yKa3aj, YTO B TEOPUHU IOJ OCBOOOXKe-
HUEM OT YIOJOBHOW OTBETCTBEHHOCTH IO/IPa3yMEBAETCs OTKa3
rocyaapcTBa OT OCYKJIEHHUs JIMIA 32 COBEPIIEHHOE NIPECTYIIEHUE U
pUMeHEHUs Haka3aHus. OCBOOOKIEHNE OT HaKa3aHUs MpeaycMar-
pUBaeT HENPUMEHEHNE HAKa3aHUs K, OCYKJIEHHOMY MM OCBOOOXK-
JIEHUE €ro OT OcTaBllIelcs yacTu HakazaHus. OCcBOOOXKIeHUE OT yro-
JIOBHOW OTBETCTBEHHOCTH M OCBOOOXJICHHME OT HaKa3aHUs pa3iiu-
YaroTCs M0 CIEAYIOIIMM IpU3HAKaM:

— CTaJUsIM YTrOJIOBHOTO CYJOIPOU3BOJICTBA;

— KpyTy JHI[ U OPraHoB, YHOJHOMOYEHHBIX NMPUHUMATh TaKHE
pelIeHus.

OcB0oOOXIeHNE OT YTOJOBHOM OTBETCTBEHHOCTH BO3MO)KHO KaK Ha
nocyneOHOM CTaauu, TaK U Ha CTaIuH CyAeOHOrO pa3duparenbCTBa.
OcBoOOX/IeHNe HE OT HaKa3aHHs BO3MOXKHO TOJBKO HA CTaJHU
CyAeOHOTro pa3douparenbCTBa.

MoryT 0cBOOOIUTH OT YTOJIOBHOM OTBETCTBEHHOCTH CJI€I0BaTElb
WIH JIO3HABaTeJb C COIIacHsi MPOKypopa, a Takke cyld. OcBoOOX-
JIEHUE OT HAKa3aHUs SBISIETCS MCKIIOYUTENBHBIM ITOJHOMOYHEM
cyza.

OcBOOOX/IeHHE OT YTOJOBHOW OTBETCTBEHHOCTH BKJIIOYAET B
ce0sl COOTBETCTBEHHO M OCBOOOXKJEHHE OT HakazaHus. [lpu stom
HayaJbHBIM MOMEHTOM OCBOOOXKIEHHUSI OT YTOJIOBHOW OTBETCTBEH-
HOCTH SABJISIETCSl — JocyfeOHast CTaaus, a 3aKJIIOUUTEIbHBIM — CTa-
s cyaeOHoro pazouparenbcTBa 10 omamieHus npurosopa. [locne
JAHHOW CTaJuMU peYb MOMKET HUITH TOJBKO 00 OCBOOOXKIEHUH OT
HaKa3aHUs.

Cnyyan 0cBOOOXKIEHHSI OT YTOJIOBHON OTBETCTBEHHOCTH, HAPSAY
co cTarbsiMu 72-75 Yrol0OBHOTO KOJEKCa, MPEAYCMOTPEHBI TAKXKE B
ctathax 20 (0CBOOOXK/IEHHE OT YTOJIOBHON OTBETCTBEHHOCTH B CBSI3U
C HEIOCTM)KCHHEM BO3pacTa, ¢ KOTOPOr0 HACTyHaeT YroJIOBHas
OTBETCTBEHHOCTH); 21 (0CBOOOXKIEHHE OT YTrOJIOBHON OTBETCTBEH-
HOCTHU B CBSI3U C COBEpIIECHHEM OOLIECTBEHHO OIACHOTO JIESHUS B
cocrossnud HeBMeHsieMocTH 30.2 (0cBOOOXKIEHHE OT YTOJIOBHOU
OTBETCTBEHHOCTH B CBSI3U C JIOOPOBOJILHBIM OTKAa30M OT COBEpLIe-
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HUS npectymieHus) U 81.2 gaHHOro koxpekca (OCBOOOXKIEHUE OT
YTOJIOBHOIM OTBETCTBEHHOCTH akTOM 00 amMHUCTHH). COINIacHO Tpe-
00BaHUAM YTOJIOBHO-IIPOLECCYATIbHOIO KOJEKCa Haluuue (akToB,
NEPEYUCIICHHBIX B JaHHBIX CTaThsX, MOXET SBIATHCS OCHOBAHHUEM
JUISL OTKa3a B OCYILECTBIEHUU YTOJOBHOTO MpECe0BaHNU.

Cnyuan, yka3zanHele B ctarbsix 20, 21, 75 u 81.2 YromoBHOro
KOJIEKCa, B 1I€JIOM MCKJIIOYAIOT YroJIOBHOE MpeciiefoBanue. Tak, Ha
OCHOBAHMUM HMIIEPAaTUBHOrO Xapakrepa crared 39.1.3, 39.1.4,
39.1.10 u 39.1.12 YromoBHO-IIpOLECCYAIBHOTO KOJEKCA MPH BBISB-
JIEHUH OJTHOTO U3 BBIIIE YKa3aHHBIX CJIIy4aeB YTOJIOBHOE IMPECIENO0-
BaHUE B OTHOIIEHUH JIMLIA HE BO30YKJIa€TCs, a MPU €T0 BBISIBICHUU
B XOJZI€ YK€ BO30YK/I€HHOT'O ITPOU3BOJCTBA YTOJOBHOE IIPECIIE0BA-
HUE MPEeKpallaeTcs.

B ominume or 3TOrOo B ciyyasx, IMPelyCMOTPEHHBIX CTaThIMU
72-74 YTOomoBHOTO KOJIEKCa, OTKa3 B BO30Y>K/ICHUH YTOJIOBHOTO Jieia
WIH €r0 MPeKpalIeHuEe SBIseTCS HE 00SA3aHHOCTHIO, a TIPABOM CJie-
Jl0Baress, J03HABaTeNsl WIM NPOKYypopa, MPUYEM OCYLIECTBIEHHE
3TOrO MpaBa UMEET CBOM OCOOCHHOCTH.

Kak yxe ormeuanoch, 0CBOOOXK/IEHUE OT YrOJIOBHON OTBETCTBEH-
HOCTH B CBSI3U C U3MEHEHHEM OOCTAHOBKHU MPEIYCMOTPEHO CTaThel
74 YroJI0BHOTO KOZEKCa.

B Teopuu yrosoBHOro nmpasa 1noja U3MeHeHueM 00CTaHOBKH MOJ-
pa3yMeBaeTCsl Cepbe3HOE U3MEHEHHUE 00CTOATENbCTB B KU3HU JIUIA
B CPaBHEHMH C CUTyallUel, MMEBIIIEW MECTO JO MOMEHTa COBEpIIIe-
HUS IIpecTyIuieHus. B Takux ciyyasx u3MeHeHne 0OCTaHOBKU CBsI-
3aHO C JKU3HBIO YEJIOBEKA. DTO MOXKET BBIPAJKATHCSA B CMEHE MECTa
JKUTEJIbCTBA JIMIA, COBEPLIMBUIETO MPECTYIUIEHHE, €ro MOCTYyILIe-
HUM B BbICLIee yueOHOE 3aBelleHUE, NPU3bIBE HA JCHCTBUTEIbHYIO
BOEHHYI0 c1yx0y U T.1. Kpome Toro, n3meHeHre 00CTaHOBKH MOXKET
OBITh CBS3aHO C M3MEHEHUSIMH, IPOU3O0LIEAIINMH B OJUTHYECKOM,
SKOHOMHUYECKON M conuaibHoi cdepax. Takoe M3MeHEeHUE MOXKET
IPOM30MTH B MaciiTabax CTpaHbl WIM B OMpPENEICHHOM pPETHOHeE,
ropoe u np. repputopun. U3meHenre 00CTaHOBKH B OTHOCUTEIBLHO
HIMPOKKX MacluTabax MpeJrojiaraeT Takoe U3MEHEHUE B CHCTEME
OOLIECTBEHHBIX OTHOIIEHUM, KOTJa MOJl €r0 BIUSHUEM MPECTYIHOE
JIesTHUE yTPauyMBaeT CBOM MaTepHalIbHbIN MPU3HAK — 00ILIECTBEHHYIO
OIACHOCTb.
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Cratps 39 VYronmoBHo-IIpoliecCyalbHOTO KOJEKca, MpeaycMaTpH-
Barolasi 00CTOATENbCTBA, MCKIIIOYAIOIME YTOJIOBHOE MpeciieoBa-
HUE, OIpENeNsieT 3a PSAAOM HCKIIOYEHHHM CHCTeMy TakuX 00CTOs-
TENIbCTB, MPU HATMYUHU KOTOPBIX YTOJIOBHOE IpecienoBaHue (yro-
JIOBHOE JIE€JI0) HE MOXKET OBITh BO30YXKIEHO, a BO30YX ICHHOE yro-
JIOBHOE TpecienoBaHrue (yrojloBHOE JENI0) MOJICKUT MpeKpalle-
Huto. [IpuHSITHE COOTBETCTBYIOIIETO pELIEHUS B CIydasx, Mpe-
YCMOTPEHHBIX JIaHHOM CTaTheM, SIBISIETCS HE MpaBOM, a 00s3aH-
HOCTBIO OpraHa, BeJyIlEero yrojoBHBIN MpoIiecc.

Crarbst 40 YrojaoBHO-IPOIIECCYaTLHOTO KOJIEKCca TakKe OIpejie-
JSI€T CHUCTEMY COOTBETCTBYIOUIMX OOCTOATENBCTB, OJHAKO, HO B
OTJIMYME OT CIy4YaeB, NPEIyCMOTPEHHBIX cTaThell 39 naHHOrO
Koznexca, o0CTOSTENBCTBA, TIEPEUNCICHHBIE B 3TOW CTaThe, MO3BO-
JISIFOT HE OCYIIECTBIISATh YTOJIOBHOE IIPECIIEJOBAHUE.

CrnenyeT oTMETUTB, uTO B cTaThe 40 YromoBHO-IIPOLIECCYaTbHOTO
KOJIEKCa 3aKpETJICHBI JIBa BUIAa 00CTOATENLCTB. Bo-TiepBhIX, 00CTOS-
TEJIbCTBA, MTO3BOJISIONINE HE OCYIIECTBRISATh YTOJIOBHOE MPECIIeI0Ba-
HUE 0 YCMOTPEHUIO OPTaHOB, BEAYIINX YTOJOBHBIN nporecc. Tak,
Ha ocHOBaHMM cTaTbu 40.2 YromoBHO-IPOLIECCYabHOTO KOJEKCa,
OCBOOOXKIEHUSI OT YTOJOBHOW OTBETCTBEHHOCTH, IPETyCMOTPEH-
HBIX cTaressmMu 72.1, 73.1, 73-1.3 m 74 VYroaoBHOro Kojekca.
VYronoBHOE MpecieIoBaHNuEe MOXKET ObITh HE BO30YX IAEHO JTUOO0 Tpe-
KpalleHO Ha OCHOBAaHUH COTIACOBAHHOTO C IPOKYPOPOM MOCTAHOBIIE-
HUS CJIe/IOBATeNs WM J03HABaTeNsl B CIydyasiX YTOJOBHOTO KOJEKCa.
B sTHx cnyyasix otka3 B BO30yKJI€HUU YTOJIOBHOTO TPECIICIOBAHMUS
WIK €r0 MpeKpalleHrue OCTaIOTCs MPaBOM OPTraHOB, BEIYIIHUX YTO-
JIOBHBIH Tpoliecc (He HOCAT JIJIsl HUX 00S3aTENbHOIO XapaKTepa).

Bo-BTOpHBIX, 00CTOSATENBCTBA, KOT/IA OTKAa3 B OCYIIECTBICHUH yTO-
JIOBHOT'O MpeciieIOBaHUS HE 3aBUCUT OT YCMOTPEHUS OPTaHOB, Be/ly-
IMX YroJOBHBIM Tmiporecc. Tak, Ha ocHoBaHuM ctarbu 40.3
VYToJI0BHOTO MpoliecCyalbHOTO KOAeKca, TPU YCTAaHOBIEHUHU 00CTOs-
TEJIbCTB, OCBOOOXKIECHMS JIMLA OT YTOJOBHOM OTBETCTBEHHOCTH
IPENYCMOTPEHHBIX cTarbsmMu 72.2, 73.2, 73.3, 73-1.1 u 73-1.2 a
TaK)K€ COOTBETCTBYWOIIMMHU CcTaThsiMu (OcoOeHHOW dYacTu
VYToJI0BHOTO KOJIEKCa, HA OCHOBAHHUH COTIIACOBAHHOTO C MMPOKYPOPOM
MOCTAHOBJICHU J03HaBATENsl WK CIIE0BATENs YTOJIOBHOE Mpecie-
JIOBaHME HE BO30YKJAETCsl WU MPEKPAILAETCS.
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Ha ocnoBanuu cratsu 40.4 YroioBHO-TIPOIIECCYaTbHOTO KOJIEKCa
IpU YCTAHOBJICHHM TNPEAYCMOTPEHHBIX cTaredl 73-2 YroaoBHOTO
KOJIEKCA OOCTOSATEIBCTB OCBOOOKIEHUS JIMLA OT YrOJOBHOW OTBET-
CTBEHHOCTH 32 MPECTYIUICHUS B chepe SKOHOMHUECKON NI TEIbHO-
cti. Ha ocHOBaHMM COTIIACOBaHHOTO C MPOKYPOPOM MOCTAHOBIICHUS
JO3HABATEeJIsl UM CJIe/IOBaTelNisl YTOJIOBHOE MpPECieJOBaHHE HE BO3-
OykJaeTcst WM npekpariaercs. Kak BUIHO, B 3TUX CIIy4asiX OTKa3 B
BO30YXJICHHH YTOJIOBHOTO IMPECIICNOBAHUS WA €r0 MpEKpaIieHue
yKa3aHbl, y’Ke KaK 00s13aHHOCTh OPTaHOB, BEYIINX YTOJIOBHBIN MPO-
necc (HOCAT AJig HUX 00s3aTeNbHBIN XapakTep).

Takum oGpazom, ecnu cratbu 40.3 u 40.4 YrogoBHO Tpolieccy-
aJbHOTO KOJIeKCa IPEeNyCMaTpUBAIOT B HMMIIEPATUBHOM IOPSJIKE
OCBOOOXK/IEHHUE JIUIIA OT YTOJIOBHON OTBETCTBEHHOCTH, TO B CIIy4asX,
ykazaHHbIX B crartbe 40.2 manHoro Kopmekca (crarem 72.1, 73.1,
73-1.3 u 74 YronoBHoro koaekca) OcBoOOXKIeHHE TUIA OT YTOJI0B-
HOM OTBETCTBEHHOCTH HE MPEIyCMOTPEHO KaK 00s3aHHOCTh OpraHa,
BEJIYLIEr0 YIOJIOBHBIM IIPOLIECC, M 3aKOHOJATEIb OCTaBUII 3TH
cllyraM Ha YCMOTPEHHE OpraHOB, OCYLIECTBIISIFOIIMX YTOJIOBHOE
npecieoBaHue, UK Cy/a.

Kak yxe ormeuanoch, Ha ocHoBaHuu cTarbu 305.1 YrosoBHO
MPOIECCYaIbHOTO KOJIEKCa, €CIIM B MOJATOTOBUTEIHLHOM Cy/eOHOM
3acelaHuu OyIyT YCTaHOBJIEHBI OOCTOSITENBLCTBA, MPETyCMOTPEH-
Hble cTatbel 39 (00CTOATENBCTBA, MCKIIIOUAOIINE YTOJIOBHOE Ipe-
cienoBanue), a Takxke cratbamu 40.3 u 40.4 YronoBHO mporeccy-
aJIbHOTO KOJEKCa CIIyram, KOTJa HEOCYIIECTBJIEHHE YTOJOBHOTO
IpeciIeIOBaHMs, HE 3aBUCUT OT YCMOTPEHUSI OPTaHOB BEAYIIUX yTO-
JIOBHBIN Mpolecc), ¢yl BBIHOCUT MOTUBUPOBAHHOE MOCTAHOBJICHUE
0 IpPEKpAaIlEHUU MPOU3BOJCTBA IO YTOJIOBHOMY JEJIy MarepHaliaM
WJIM YTIPOILIEHHOTO A0CYAeOHOIr0 MPOU3BOJICTRA.

Kaxk BugHO, crarbst 40.2 YrogoBHO NpoIeCCyaIbHOIO KOJIEKCa HE
ykazana B ctarbe 305.1 gannoro Komekca motomy, 4To 00CTOSATEb-
cTBa, npeaycMmorpenHbie ctarbsimu 40.3 n 40.4 YronoBHo npouec-
CyaJIbHOTO KOJIEKCa, OTIMYAIOTCA APYT OT Jpyra 1o Ipu3HaKy o0s-
3aTe€JIbHOCTH JUIsl OpPraHOB, BEAYLIMX YIOJOBHBIM Ipouecc. IJTo
03HAYAET, YTO CYJl MOXKET MIPEKPATUTh YTOJIOBHOE MpeciieIOBaHUE 110
OCHOBAHUAM, MPeayCMOTpeHHbIM cTartbeil 40.2 YromoBHO-mpolec-
CYaJIbHOTO KOJIEKCa, TO €CTh 110 CBOEMY YCMOTPEHUIO HE B MOATOTO-
BUTEJILHOM 3aCe/laHuH, a JIMIIb B CylIeOHOM pa3OupaTeibCTBe.
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To e BpeMst clieayeT MOAYEPKHYTh, YTO B CIIydasiX, yKa3aHHbIX B
crarbe 40.2 YromoBHO MPOIECCYaIbHOTO KOJIEKCa, HEMPEeayCMOT-
PEHHOCTH MPEKpAIEHHs CylaM YTOJIOBHOTO MPECIIEIOBAHUS B MO~
TOTOBUTEIILHOM CYyJI€OHOM 3aCeIaHWH, CBA3aHA TAKKe C MPaBOBOU
PUPOAOH CTaaUN OCYIIECTBICHHUS YTOJIOBHOTO CYIOMPOU3BOJICTRA.

Tak, B cooTBeTCTBUM cO cTarherd 299.1 YromoBHO nponeccyaib-
HOTO KOZIeKCa MOATOTOBUTENIBHOE 3aCeaHne Cy/la COCTOUT U3 Ipe-
BapUTEIbHBIX 3aCIYIIMBAHUNA C IEJNbIO MPOBEPKU BO3MOXKHOCTU
Ha3HAUYCHHUS CyAeOHOTO 3aceJaHus MO CYIIeCTBY OOBWHEHHS,
BBIJIBUHYTOTO B YTOJIOBHOM JIeJie, MaTepraiaX yIpoIIeHHOTO A0CY-
NeOHOTO MPOU3BOJCTBA WM Kallobe B MOPSIKE YaCTHOTO OOBUHE-
HUSI C yYaCTHEM CTOPOH Y TOJIOBHOTO Ipotiecca. Kpome toro, B xoze
MOJITOTOBUTEIHLHOTO 3aCeIaHus Cya PEIIAlOTCsl BOPOCHI O IEPEUHE
JI0Ka3aTeNbCTB, MPEACTABICHHBIX CTOPOHAMU OOBUHEHUS H 3aIUTHI
B BpeMsi cyie0HOro pa3oupareiabcTBa, 00 yCTpaHEeHUH U3 Cy/1Ie0HOTO
pa3z0OuparenabcTBa HE IOMYCTUMBIX B KQUECTBE J10KA3aTeIbCTB MaTe-
puanoB (crarbu 299.4.2 u 299.4.3 VYronoBHOW HpOLECCYabHOTO
KOJIEKCA).

Kak BugHOo n3 conepkanust ctatbu 299 YroioBHO npoueccyaib-
HOTO KOJIeKCa, CyTh MOATOTOBUTEIBHOIO 3ace/laHus cy/a 3aKioya-
€TCsl B TOM, 4TO CyJ, HE TpeINpUHUMas JIeWCTBUMA, HAITPABICHHbIX
Ha OLIEHKY JI0Ka3aTeIbCTB IO JeNIy U HE pelias BOIpoca O BUHOBHO-
CTH JIUIA, OTJAAHHOTO TIOJ Cy/, U3Y4YUB MHEHHUS CTOPOH O JOCTATOY-
HOCTH (AKTHUYECKUX OOCTOSTENBCTB I pa3pelieHHs] JTaHHBIX
BOMPOCOB B CyIeOHOM 3aceJaHWuU, U BO3MOXHOCTU Ha3HAUCHUS
cyneOHOro pa3duparenbCcTBa MPUXOIUT K OMPEIEICHHOMY BBIBOJLY.

3HaueHue e MOAr0TOBUTEIHHOIO 3aceJaHus Cy/ia 3aKII0YacTCs B
TOM, YTO UMEHHO 3Ta CTaJMs TapaHTHPYET MPENOTBPAIICHUE TIepe-
Jlayd Ha paccMOTpeHue cynaa e, (akTuyecKue OOCTOSTENbCTBA
KOTOPBIX MCCIIEAOBAHbI HE TMOJHOCTHIO, a TaKXKe JeJ, B KOTOPBIX
JIOIYIIEHO Tpyboe HapylleHHe MpoLeccyaabHOro 3akoHa. VHbMu
CJIOBaMH, TIOATOTOBUTEIBHOE 3acelaHie Cy/la 00ecTeunBaeT co3/a-
HUE HEOOXOIWMBIX YCIOBHH sl CyneOHOTro pa3duparenbcTBa U
YCIICTITHOTO TIPOBEICHUS CyNeOHOTO 3aCeaaHusl.

J11st 0cBOOOXKIEHUS JTUIIa OT YTOJIOBHOM OTBETCTBEHHOCTH C MPH-
MEHEHHMEM CTaTbu 74 YTOJOBHOTO KOJEKCa U MPEKPALICHHUS], B CBA3U
C 3TUM YTOJIOBHOTO TPECIIEIOBAHMS B OTHOIIEHUHU HETO, B MEPBYIO
odepeib, CIEAYET ONPEACTUTh BUHY JIMIIA, TIOCIE YeTO YCTAaHOBHUTH
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U OLICHUTh OOCTOSITEIbCTBA, CBHUETENIBCTBYIOIME 00 M3MEHEHHU
00CTaHOBKY.

[IpyHumas BO BHUMaHHE CYTh M 3HAUY€HHE NOATOTOBUTEIBHOTO
3acellaHus, CIENyeT OTMETUTh, YTO Ha MOATOTOBUTEILHOM 3ace/a-
HUU CyJa HEBO3MOXKHO YCTaHOBHUTHb OOCTOSATEIbCTBA, yKa3aHHbIC B
crarbe 74 YrolIOBHOTO KOAEKCA, B TOM YUCJIE BUHY JIMLIA.

31ech clenyeT Takke ydecTb, 4TO comiacHo crarbe 7.0.9
VYToJI0BHO-IIPOLIECCYANTBHOTO KOJEKCA MPABOCYIUE OCYIECTBIISAETCS
cynoM. IIpu ocymecTBiaeHHH MpaBOCyIUs B XO/I€ YTOJIOBHOIO CY0-
IPOU3BOJICTBA YTOJIOBHBIE J€Jla WJIM MaTepHalsibl YHNPOIIEHHOTO
J0cyaeOHOro MPOM3BOACTBA JIOJIKHBI PacCMaTpUBATBCS B paMKax
NPUHATBIX MPUHLIUIOB U 33J1a4 YTOJOBHO-IIPOLIECCYATIBHOIO 3aKO-
HOJIaTEJIbCTBA.

CornacHo mnpaBoBoW mo3uluy, chopmupoBaHHoi [lnenymom
Koncrurynmonnoro Cyna, HoBbILIEHUE MPECTUXkA Cy/Ia HEPA3PHIBHO
CBSI3aHO C 3aKPEIUICHUEM U pean3aleil 1eMOKpaTUYECKUX IPHH-
LUIIOB NPaBOCYUS, CIy’KAIIMX Bbl HCIIOJIHEHHUIO CTOSLIUX IEpen
CyIOM 3aJay IO 3alluTe MpaB U cBOOOABI uenoBeka. OCHOBHBIE
MPUHIMUIBI MpaBoCyAus OblTM ompeneneHsl B cratbe 127 Konctu-
TYIMH W B IOCIEACTBUU HAIUIM OTPAXCHUE B APYTHX 3aKOHOJA-
TEJIBHBIX aKTaX, B TOM YUCJIE B YTOJIOBHO-ITPOLIECCYAIEHOM KOJEKCE.
Baxxnoe u ocoboe MecTo cpeau 3TUX MPUHILMUIIOB 3aHUMAET MPUH-
LUI 3aKOHHOCTU. Bynyum 3akpemsieH kak B KoHCTUTyuuu, Taku B
MaTepUaJIbHOM M IPOLIECCYaIbHOM 3aKOHOJATEIbCTBE, OH Ipel-
YCMaTpHUBAET HE TOJIBKO TOYHOE U HEYKOCHUTEJIBHOE COONIOCHHE
3aKOHOB U MX MCIOJIHEHHE. 3AKOHHOCTb TAKKE SIBIISIETCSI BayKHBIM
MPUHIMIIOM IPAaBOBOIO TOCydapcTBa B CYAOIPOMU3BOJICTBE, a B
OJJHUM M3 IVIaBHBIX MPHU3HAKOB, COCTABIISAIOIIMX OCHOBY MpPaBOCY-
nusi. OCHOBHAsI CyTh MPUHIIMIIA 3aKOHHOCTH COCTOUT B TOM, YTO OH
HE TOJIBKO YCTAaHABIMBAET NOJUMHEHHE cyae KoncTutynuu u 3ako-
HaM, HO M TakKKe ClIy’Ka 3aJa4e YCTPaHEHHs BBISIBICHHBIX CYIOM
HapyIIEeHUH 3aKOHA U 00ECTICYCHHIO CYIeOHOM 3aIIUThI KaXKIO0T0 O
JieNy, TpaB U CBOOOJ TpaXkJaH IMpPH YCIOBUU Pealn3alu JPyrux
NPUHIIMIIOB CIIPaBEAJIMBOIO Cy[€OHOrO pa3doHpaTeNbcTBa B LIEJIOM
onpezensaer 1enb cynonpoussBoacTBa. Cyn IO yroJIOBHOMY CYIO-
IIPOU3BOICTBY SIBIISIETCSI OPTaHOM, OCYLIECTBIISIFOIIMM IPaBOCYINE
[0 MPUHLKIIAM U YCJIOBHSAM, IpelycMOTpeHHbIM KoHcTuTynuen u
IpoLEecCyaIbHBIM 3aKOHOM (cTaThbu 8-36 YrojgoBHO-IIpoliecCyallb-
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Horo koxekca) (ITocranoBnenue «O TonkoBaHum crtatedt 397.1 m
397.2 VYrojoBHO-TIpOIECCYaTbHOTO KojaeKkca A3sepOalKaHCKON
PecryOomuku» ot 12 mas 2009 rona).

[IpuHIMT 0OBEKTUBHOCTH, OECTIPUCTPACTHOCTH U CIPABEIIUBO-
CTH YTOJIOBHOTO CYJIOMPOU3BOJICTBA TPEOYET, YTOOBI Cy/IbI paccMar-
puBaIM B CyAeOHBIX 3aCEIaHUSIX YTOJIOBHBIE JIefia U MHbIE MaTepua-
JIbl, CBA3aHHBIE C YTOJOBHBIM MPECIIEI0BAHUEM, TOJIBKO Ha OCHOBA-
HUU (aKTOB, OECIIPUCTPACTHO U CHPABEJIMBO COTIIACHO MPABOBBIM
npoleaypaM, YCTAHOBJIEHHBIM B COOTBETCTBHU C YTOJOBHO-
MpolIeCCyaIbHBIM KOJIEKCOM (cTaThs 28.1 YromoBHO-IIpoliecCyalbHON
KOJIEKCa).

[IpuHLIMD K€ COCTA3ATENBHOCTH CTOPOH B YIOJIOBHOM CYJIO-
MPOU3BOJICTBE, MpPEAyCMAaTpUBasi OCYILIECTBJICHUE, YTOJIOBHOTO
CYAONpPOU3BOACTBA B A3epOaiiykaHckoi PecmyOnrke Ha OCHOBaHUM
CTOPOH COCTS3aTeIbHOCTH OOBUHEHHUSM U 3aIlUTHI, U 03HAYAET, UYTO
KaXKJasi U3 CTOpPOHA MPEACTABIAETCS B Cy[e U 00JafaeT paBHBIMU
MpaBaMM M BO3MOXXHOCTSIMHU [JIsl TOJAEP’KAHUSL CBOEH MO3UIUU
(ctarbu 32.2.1 u 32.2.2 VYrojaoBHO-NPOLECCYaTbHOIO KOJEKca,
CTaTbH).

B ToMm >xe Bpems MpUHLMIT OLICHKHU J10Ka3aTeIbCTB B YTOJOBHOM
CYIONPOU3BOICTBE, MPEAyCMOTpPEHHBbIN cTartbeil 33 VYroioBHO-
MPOIIECCYaTbHOTO KOJEKCa, 00S3bIBACT CY/ICH MPHU OCYIIECTBICHUH
YTOJIOBHOTO CY/IOMPOM3BOJICTBA OIIEHMBATH COOpPaHHBIE MO YTOJIOB-
HOMY JIeJly JI0Ka3aTeIbCTBA B COOTBETCTBUU C TPEOOBAHUSIMU JIaH-
Horo Kogekca. CormacHO 3TOMY NPHUHIMITY NPU OCYIIECTBICHUU
YTOJIOBHOTO CY/IOMPOU3BOJCTBA HEAOMYCTUMO HapyIICHUE TOJI0XKe-
Huii crareit 125, 144-146 nannoro Kopekca, npeaB3sitoe OTHOLIE-
HUE Cylled K JOKa3aTreIbCTBaM M HWHBIM Marepuaiam, IpuaaHue
OJTHOMY W3 JO0Ka3aTelbCTB U HWHBIX MaTEpPHAJIOB OOJBIIErO WIH
MEHBIIETO TI0 CPAaBHEHUIO C APYTMMHU 3HAUEHUS JI0 UCCIIEIOBAHUS B
npenenax CyIIeCTBYIONIIEH MpaBOBOM MpOLEAYpbl U HU OJIHO JOKa-
3aTelIbCTBO WMHOW MaTephal HE HMEIOT B YTOJOBHOM Ipoliecce
3apaHee ycTaHOBJIEHHOU cuiibl (cTathu 33.2, 33.3 u 33.4 YronoBHO-
IpOLECCYaIbHOTO KOJIEKCA).

B cratee 346.1 YronaoBHO-IPOLECCYAIbHOTO KOJEKCa B YHCIE
BOMPOCOB, 00CYKAEMBIX CYIOM IO pe3yibraTtaM cyaeOHOTro pa3ou-
paTenbCcTBAa B COBEHIATENIbHOW KOMHATE, YCTAHOBJIEHO: JOKa3aHHO
JIM, 4TO COOBITHE MPECTYIJICHUS U UMEJIO MECTO HAJIMYME COCTaBa
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NPECTYIUICHUS] JICTHUU, BMEHSEMOM OOBHHSEMOMY, UMEIOTCS JIU
OCHOBAHMSI 111 OCBOOOXK/ICHUS OT YTOJIOBHOM OTBETCTBEHHOCTH.

Kak BuAHO M3 aHalM3a yKa3aHHBIX HOPM, J0Ka3aTelbCTBa TOTO,
yTPaTWIO JIU YTOJIOBHOE JIESHUE WJIU JIMIO, COBEPIIMBIIEE JICSTHUE,
00I11IeCTBEHHYIO OMMACHOCTh, UMEIOTCS JIU OCHOBAHUS JIJI1 OCBOOOXK-
JICHUS JINIIA OT YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3H C U3MCHCHHEM
00CTaHOBKH, JIOJKHBI OLICHUBATHCSl HA CTAJUU CyJeOHOro pa3dupa-
TEJIbCTBA.

Nmenno mostomy B cratbe 43.3 YroiaoBHO-IIPOLECCYATBHOTO
KOJIEKCa yKa3aHO, 4YTO B XO/€ CyleOHOro pasoupareiabCcTBa Cyl B
MpaBe BHIHECTH PEILICHUE O MPEKPAIEHUH YTOJIOBHOTO MPECieI0Ba-
HUSl B OTHOIIIEHUU OOBUHSIEMOTO, a B CIIy4asiX, MPETyCMOTPEHHBIX
crarbsamu 39.1.3, 39.1.12 u 40.2 HacTosmiero Kogekca, caenarb 3T0O
C coracusi CTOPOHBI.

C yuerom Beime u3noxeHHoro [nenym Korcrurynmonnoro Cyna
MPUXOUT K TAKOMY BBIBOY, YTO B COOTBETCTBUU C TPEOOBAHUSIMHU
yactu | crateu 60, yactu Il crarsu 127 Konctutyuuu, crareit 39,
40.2, 43.3, 299 u 305.1 YromoBHO-IpOLIECCYalIbHOTO KOJEKCa, U
VYronoBHOE TpeciieIOBaHUE MOXKET OBITh MPEKPAIICHO C COIIACHS
CTOPOHBI 3aIIUTHI MIPU YCTAHOBJICHUH CIIy4aeB, MPETYCMOTPEHHBIX
cTarbeil 74 YTOJIOBHOTO KOJIEKCa TOJBKO B X0J1€ Cy1e0HOTO pa3oupa-
TEJIbCTBA.

Bwmecte tem [Inenym Konctutyunonnoro Cyna cuuTaert, 4to npu
PEIIeHUH TTOCTaBIEHHBIX B 0OpAIIEHUH BOIIPOCOB CIIEAYET IPUHSTh
32 OCHOBY IIPHUHIIMI IPABOBOM OMPEICTICHHOCTH, a TAKKe MPABOBbIC
NO3UIMU, Cc(OopMHUpOBaHHBIE, B CBSI3M C OJTUM, [lmeHymom
Koncrurymmonnoro cyna. IlpuHinun mnpaBoBoil oIpeneneHHOCTH
BBICTYIAET KaK OJIMH U3 OCHOBHBIX aCMEKTOB BEPXOBEHCTBA IpaBa.
Becpma BakHO, 4TOOBI J1I000# 3aKOH MO0 TO WJIM MHOE €ro IMoJio-
KEHHe OTBEeYaJId MPUHIUITY TIPaBOBOM onpeseneHHoctu. g obec-
NICUCHHUS, TOTO TPABOBBIC HOPMBI JOJDKHBI OBITH OJHO3HAYHBI U
SCHBI. JTO, B CBOIO OYEPE/Ib, TOJDKHO aBaTh KaXKJIOMY YBEPEHHOCTh
B 3allUTE €ro IpaB U CBOOOJ, U BO3MOXXHOCTH IPOTHO3UPOBAHUS
NEHCTBUU TPAaBONPUMEHUTENbHBIX OpraHoB (“IlocTaHoBienue o
TOJIKOBAaHUHU TMOJOXKEeHUN cTatbu 21 3akoHa A3zepOaiimkaHCKON
Pecnybnuku «OO0 ocHOBax mNpu3biBa Ha BOEHHYIO CIyXOy B
Azepbaitmxanckoit Pecnyonuke» u crateu 180.3 Konmekca 00
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UCTIOJIHEHUU HakazaHui A3sepOaiimkanckoir PecmyOmnuku” oT
22 centsa6ps 2008 roma).

[Ipy mpuHATHM YrOJOBHO-IPABOBOW HOPMBI 0cO00O€ BHUMAaHHE
CIEyeT YAENATh COOMOACHUIO TAKUX MPUHIIMIIOB 3aKOHHOCTH, KaK
NPUHILIMIBI BEPXOBEHCTBA, €IUHCTBA, LIEJIECO00PAa3HOCTH 3aKOHA U
peaslbHOCTH 3aKOHHOCTH. CoOmro/ieHHe MepedrcIeHHbIX MPUHLU-
IIOB BBITEKAET M3 3aKPEIUICHHBIX B KOHCTUTYLMH NPUHIUIIOB paB-
HOTIpaBUsi, COPa3MEPHOCTH, MPABOBOI OINPENEICHHOCTH U cOaaH-
cupoBaHHOCTH. OOLIENpaBOBbIE KPUTEPUH TOYHOCTH, SICHOCTH U
OJTHO3HAYHOCTH YTOJIOBHO-IIPABOBBIX HOPM BBITEKAIOT U3 MPUHLIMIIA
paBeHCTBa BCEX IMepesl 3aKOHOM M CY/IOM U CIyXaT 00eCHeYeHHIO
NOPUHIUIA 3aKOHHOCTH YTOJIOBHOTO Kojekca. ObecrieueHue MpHuH-
LMIIOB U 3aKOHHOCTH PABEHCTBA BCEX IEPE/ 3aKOHOM M CYAOM BO3-
MOYKHO TOJIBKO B pe3yJbTare €IMHOT0 MOHMMAHHS M TOJKOBAHMSI
YTOJIOBHO-TIPABOBBIX HOPM BCEMHU MPABONPUMEHUTENbHBIMU Opra-
Hamu. Hanpotus, ¢ TOUKHM 3peHMs IPUHLMIIA 3aKOHHOCTHU, HEOIIpe-
JIEJIEHHOCTB COZIEPKaHus IIPABOBBIX HOPM B IPOLIECCE MPAaBOIIPUME-
HEHUSI, TPUBOIUT K OE3rpaHUYHBIM 3aKITIOYEHHOM U MPOU3BOIY U
MOKET HApYyIINTh HPHUHIMIBI PABEHCTBA M BEPXOBEHCTBA 3aKOHA
(ITocranosnenue Ilnenyma Koncturynuonsoro cyaa «O ToJKOBa-
Hum» ctatbu 182.2.4 VYromoBHOro kojmekca A3zepOaiiKaHCKOU
PecniyOnuku ot 21 okts16ps 2011 rona).

EBpomnerickuil cyn o npaBam 4eJIOBEKa BO MHOT'MX CBOMX IIOCTa-
HOBJICHMSIX YKa3bIBAa€T, YTO OTPAHUYEHHE OCHOBHBIX MpPaB MOXKET
CUMTATHCS YCTAHOBIICHHBIM 3aKOHOM TOJIBKO B TOM CIIy4ae, €CIIH
CO3HATEJIbHBIN UeloBeK, Oyy4yl 3HAaKOM C HOPMOM U He npuderas K
MOMOIIM IOpPHCTAa WIM CylneOHONW NpaKkTUKE, MOXET JIOCTaTOYHO
TOYHO OLIEHUTH MOCJEACTBUS CBOMX JeHcTBUU. Cyll TaKKe CUUTAET,
YTO OCHOBHYIO YIpO3y [PaBOBOW OMPEEICHHOCTH B paccMaTpHUBae-
MOM acHeKTe MPEACTABIAIOT dYepecduyp obOmue (HOpMyIHUpOBKH,
HEPACKPBITUE KIIIOYEBBIX TEPMUHOB WM HAJIWYUE PA3JIMYHBIX TOJ-
KOBaHMI OZIHMX U T€X K€ TEPMHHOB B pa3JIMYHBIX 3aKOHaX (perue-
Hus no aeny Jlanaspeyrn npotuB Hunepnanaos ot 4 urons 2002 r.,
no neny bpymapecky npotus Pymbinuu ot 28 okTs10ps 1999 1)

Hapsny c BeimensnoxenssM, [Tnenym Koncrurynronsnoro Cyna
CUMTAET BaXXHBIM IOAYEPKHYTh, UTO HEBEPHOE TOJKOBAaHUE U IPH-
MEHEHUE NPABOIPUMEHUTENEM HENPOTUBOPEUNBON 3aKOHOAATEIb-
HOIl HOPMBI B MHAM IOPSIIKE MOTYT MPUBECTH K HAPYLIEHUIO MPUH-
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IIMIIa TPaBOBOM orpeaesieHHOCTH. JInbo mporeccyanbHbie JSHCTBUS
OPTraHoOB, OCYIIECTBIISIONIMX YTOJOBHBIA MPOLIECC B YrOJIOBHOM
CYIONPOU3BOJICTBE, YETKO M OJHO3HAYHO PEITIaMEHTUPOBAHbI B
3aKoHOAaTeNnbCcTBE. [IpUHIMIT MPaBOBOM OMPENENEHHOCTH TaKkKe
TpeOyeT, uTOOBI IaHHBIC OpTaHbl HE JIOMYCKaX JICUCTBUMN, BBIXOIS-
IIMX 33 PaMKHU YTOJOBHO-IPOLECCYAIbHOTO 3aKOHOJATEIbCTBA, B
X0J/Ie YTOJIOBHOTO TPECIICIOBaHMS B TOYHOCTH COOJIOIAIM 0COOEH-
HOCTH, MTOCJEA0BATENbHOCTb, HA3HAUCHHE, POLIECCyalbHbIE MpeIe-
Jbl U TP. YCTAHOBJIEHHBIX 3aKOHOJATEIHCTBAM CTAUM YTOJIOBHOTO
npouecca. [IpaBuibHOE BBITTOTHEHHUE 3a7a4, CTOSIIUX MEPE Kax-
JIOM CTajuel yroJOBHOTO MPOIIECca, B UTOTE, CIYKUT OCYIIECTBIIE-
HUIO 3aJlad YrOJOBHOIO CYJOIPOM3BOJICTBA, TAPAHTUPYET 3AIIUTY
MpaB Kaxjoro.

Taxum ob6pazom, [lnenym Konctutyunonnoro Cyna cuuraet, 4yTo
MpEeKpaIieHne YrojJOBHOTO MPECleIOBaHUs B TOATOTOBUTEIHLHOM
CyAeOHOM 3aceaHWUd B CBSI3M C W3MEHEHHWEM OOCTAHOBKH, IMpe-
YCMOTPEHHOM cTaThelt 74 YTOIOBHOTO KOIEKCa, HE OTBeYaeT Tpebo-
BaHUSIM MPUHIINIA TIPABOBOM ONMPEEICHHOCTH.

Eme onuH Bompoc, MOCTaBIEHHBIN B 00pallleHUH, CBSI3aH C BO3-
MO>KHOCTBIO MPEKPALICHUS YTOJIOBHOIO MPECIEAOBAHNS Ha OCHOBA-
Huu ctarbu 39.1.11 YrosoBHO-IpoIeCCYyaTIbHOIO KOJIEKCa CO CChLI-
KOI Ha cTaThio 74 YTOJIOBHOTO KOJEKCA U ONPEACICHUEM B CBSI3U C
STUM CMBICJIA HOPMBI «IIPU HAJTUYUHU OCHOBAHUI JIJIs1 0CBOOOXKICHUS
JUIla OT YrOJOBHOW OTBETCTBEHHOCTH B CHIIYy IOJOXKECHUM
YronoBHOTO 3ak0Ha» U chephl €e MPUMEHEHHUS KaK MPOIECCyalbHO-
IO OCHOBaHMS.

[Ipex e Bcero ciieayeT OTMETUTh, YTO MCIOJIb30BAHUE B CTAThE
39.1.11 YronoBHO-IIPOLIECCYaLHOTO KOJEKCA MOHSATUS «OCBOOOXK-
JIEHUE OT YrOJOBHOM OTBETCTBEHHOCTH B CHIIY MOJIOKEHUN YTOJIOB-
HOT'O 3aKOHa», a HE COMIACHO «IOJOKEHUSM YTOJIOBHOTO 3aKOHA»
BhITEKaeT W3 maBbl Il YrosoBHO-NpoIeCCyalbHOTO KOJEKCa,
3aKPEIUISIONIeH «CUITy YTOJIOBHOTO 3aKOHAY.

Tak, cOnIacHO CUJIE TTOJOKEHHUN YTOJIOBHOTO 3aKOHA OCHOBAHUS
OCBOOOXKJICHHUS JUIIA OT YrOJOBHOM OTBETCTBEHHOCTH MOTYT pac-
MPOCTPAHATHCSI HA HOPMbI, 3aKPEIUISAIONINE CUITY YTOJIOBHOTO 3aKO-
Ha BO BpeMeHH M mpocTpaHcTBe. OCBOOOXKICHUE OT YTrOJIOBHOM
OTBETCTBEHHOCTH Ha OCHOBAHUU CHJIbl YTOJIOBHOT'O 3aKOHA 10 MECTY
IIPUMEHSAETCA B ClydasX, IPEeIyCMOTPEHHBIX cTarbed 12.1
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YronoBHoro koaekca. CoONNIACHO [JaHHOW CTaTbhe TIpa)KJaHe
AzepOaiikanckoit PecnyOnuky W MOCTOSHHO TPOXKHUBAIOIINE B
Azepbaiimpkanckoii PecrryOnuke nuia 6e3 rpak1aHCTBa, COBEPIIIHB-
mue aesaue (AedcTBue wmim Oe3nelicTBHE), B HE IMPEIEToB
Azepbaiimxanckor PecyOnuku, moiexar yroJoOBHOM OTBETCTBEH-
HOCTH 10 HactosiuieMy Koaekcy eciu 3TO JAesHHE NPU3HAHO
npecrtyrieHreM, B AzepOaiikanckoit Pecryomrike, U B rocyapcTse,
Ha TEPPUTOPUH KOTOPOTO OHO OBLJIO COBEPIIECHO, U €CIU 3T JIUIIA,
HE OBbUIN OCYXJEHbl B MHOCTPAHHOM TOCY/IapCTBE.

Taxum oOpazom, eciiu JIessHie, COBEPILIEHHOE JIULIOM, HE MpU3Ha-
HO TMpPECTYIJIGHHEM IO 3aKOHOJATeNbCTBY A3sepOailmkaHcKon
Pecrybnuku nim HHOCTPaHHOTO TOCYAApCTBa, HA TEPPUTOPHUH KOTO-
POro OHO OBLIO COBEPUICHO, 10 JIUIIO 0CBOOOXKAAETCSA OT YTOJIOBHOM
OTBETCTBEHHOCTH HAa OCHOBaHUM cTarbu 39.1.11 YronoBHo-nporec-
cyansHOro Kozekca kak mpoiieccyaabHO-IPaBOBOM HOPMBI.

OcB0OOXIeHHE OT YrOJIOBHOM OTBETCTBEHHOCTH Ha OCHOBAaHUU
JENUCTBUS YTOJIOBHOTO 3aKOHA BO BPEMEHHU MPUMEHSETCS IPU HaJU-
YUH CIIy4aeB, IPeayCMOTPEHHBIX cTaTthel 10 YroaoBHOro kojekca.
CornacHO TaHHOW CTaThe, NMPECTYITHOCTh U HAKa3yeMOCTb JCSHHUS
(me¥icTBUA WK O€3EUCTBUS) OMPECISIOTCS YTOJOBHBIM 3aKOHOM,
JIEHCTBOBABIIMM BO BpPEMsI COBEPIICHHS 3TOTO ACsHUS (IelCTBUS
i 6e3aeiicTBus). HUKTO He MOANEXHUT YroJOBHOW OTBETCTBEHHO-
CTH HE MOXET ObITh HaKa3aH 3a JIeIHHUE, KOTOPOE, HE MIPU3HAB Ipe-
CTYIJIECHUEM B MOMEHT €ro coBeplieHus. BpemeHam coBepiueHus
NPECTYIUICHUS PU3HAETCS BpEMsi COBEpLIECHUS OOIIECTBEHHO Omac-
HOTO JesiHUS (MEHCTBUS WiId O€3/1eCTBHS), HE3aBUCHUMO OT BpeMe-
HU HACTYIUICHUS IOCJIEICTBUM. YTOJIOBHBIM 3aKOH, YCTPaHSIOLIUN
MPECTYMHOCTh ACSTHUA (ASHCTBUS WK O€37eCTBHSA) U €T0 HaKa3ye-
MOCTb, CMATYAIOIINNA HaKa3aHUE WM UHBIM 00pa3oM yay4lIaroHii
MOJIOKEHUE JIMIIA, COBEPIIUBILETO MPECTYIIICHUE, UMEET OOPaTHYIO
CUJLy, TO €CTh PAaCHpPOCTPAHSETCS Ha JIMI, COBEPLIMBIINX COOTBET-
CTByIOLIEE JAesiHue (AeilcTBUe WM Oe3[eHCTBHUE) O BCTYILICHUS
TaKOro 3aKOHA B CHUILY.

[Inenym KonctutynmonHoro Cyna CUMTAET, 4YTO B OTMEUYEHHBIX
CIy4yasX OpraHbl, OCYLIECTBIISIIOLIME YIOJIOBHOE IIPECIIEIOBAHHE
WIN YTOJIOBHOE CYIOMPOU3BOJCTBO, TAKXKe OCBOOOXKIAIOT JIMLIO OT
YrOJIOBHOW OTBETCTBEHHOCTHM Ha OcCHOBaHuM crtarbu 39.1.11
VYToI0BHO-IPOIIECCYATIBLHOTO KOZIEKCa.
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Uro kacaeTcs yKa3aHHOTO B oOpallleHUH BOIpoca, CIeayeT OTMe-
TUTh, YTO OCBOOOXJICHHE OT YTOJIOBHON OTBETCTBEHHOCTHU B CBS3H C
U3MEHEHHEM OOCTaHOBKM Ha OCHOBAaHWUHU CTaTbel 74 YTroJOBHOTO
KOJIEKCa HE MOXKET BKJIIOYaTh OOCTOSITEILCTBO YKAa3aHHOE B CTAThe
39.1.11 VYronoBHO MpoLECCYaTbHOTO KOAEKCA, MPEAyCcMaTpUBaIO-
hieil cilyyau, UCKJI0YAoLMe YroJIOBHOE IIPECIIEI0BAHUE, TOCKOIb-
Ky oOpaTHasi CUTyalusi IpUBEJET K JUCIIO3UTUBHOMY TOJIKOBAaHUIO
HOPMBI, 00513aT€ITLHOM JUISI OPTaHOB, OCYIIECTBIISIONIUX YTOJIOBHOE
cynornpou3BoacTBo. Ilockonbky ¢akT H3MEHEHUs O0O0CTaHOBKH
(cT. 74 YronoBHOTO KOJIeKCa) OTHOCUTCS K OOCTOATENbCTRBY, MO3BO-
JSIOIIMM HE OCYLIECTBIISITH YTOJIOBHOE IpECieOBaHUE, MpEeKpa-
HIEHHOE [0 YCMOTPEHHUIO OpraHa yroJOBHOIO IPECJIEIOBAHUS B
COOTBETCTBUU C YTOJOBHO-IPOLIECCYaIbHBIM 3aKOHOJIaTEIbCTBOM,
3aKOHOJaTelb B KaU€CTBE MPOILECCYaJTbHOT0 OCHOBAHUS €r0 MpuMe-
HEHUs IperycMOoTpelt Jinib crarbio 40.2 YrosioBHO npoueccyaib-
HOTO KOJIEKCA.

[TosTOoMy, NOJIOXKEHHE «B CHIIY MOJOKEHHUM YTOJIOBHOTO 3aKOHA
cratbu 39.1.11 VYromoBHO-TIpolieCCYaIbHOTO KOAEKCAa BKIHOYAET
OCBOOOXJIEHHE OT YTOJIOBHOM OTBETCTBEHHOCTH HAa OCHOBaHUU JCii-
CTBHUSI YTOJIOBHOT'O 3aKOHA BO BPEMEHH UB IIPOCTPAHCTBE.

C yuerom BriiensnoxeHHoro Ilnenym Koncruryunonnoro Cyna
MPUXOIUT K CIEAYIOIIUM BbIBOAAM:

— B cootBerctBum ¢ TpeboBanusimu yactu | crareu 60, gactu 11
crarbu 127 Koncturyumm, crareir 39, 40.2, 43.3, 299 u 305.1
Yroa0BHO-NPOIIECCYATBHOTO KOJEKCAa YTOJOBHOE IpECIeAOBaHUE
MOJKET OBITh MPEKPAIIEHO C COTIACUsl CTOPOHBI 3AIIUTHI B TOM CITY-
yae, €clIM OOCTOATENbCTBA, IPEIyCMOTPEHHBIE CTaTbei 74
VYToI0BHOTO KOZIEKCA, YCTAHOBJIEHBI TOJIBKO B XOJ€ Cy[€OHOro pas-
OupaTesbCTBA.

— I[lonoxeHue «B CUIY MOJOXKEHUN YTOJIOBHOTO 3aKOHA» CTAThH
39.1.11 VYronoBHO-IpolECCYaTbHOIO KOJEKCAa IPEayCMaTpPUBAET
0CBOOOXK/IEHUE OT YTOJIOBHOW OTBETCTBEHHOCTH HA OCHOBAaHUU JICH-
CTBHUSI YTOJIOBHOTO 3aKOHA BO BPEMEHHU U B MPOCTPAHCTBE.

PyxoBoactBysace wacteto VI crarem 130 Koncturynuu
Azepbaitxkanckor Pecriyonuku u crarbsimu 60, 62, 63, 65-67 u 69
3akoHa A3zepOaiimkanckoii Pecnyonmuku «O KoHcTHUTYHHMOHHOM
Cyne», Ilnenym Kouctutyunonunoro Cyaa AszepOaiiikaHCKOMN
PecnyOnuku.

38



IMOCTAHOBMUIJ:

1. B coorBercTBHM ¢ 3akoHOM Yactu I crarem 60, cratem 127,
yactu [l Koncturymuu Aszepbaiimkanckoit Pecryonuku, crareit 39,
40.2, 43.3, 299 u 305.1 YromsoBHO-NpOlIECCYyaTbHOIO KOJEKca
Azepbaiimkanckoit Pecnybnuku nena, mperycMOTpeHHbIE MO0 B
cratbe 74 YK AzepOaiimxanckoil PecryObnuku yronoBHoe mpecie-
JIOBaHHE MOXKET OBITh MPEKPAIEHO C COIIACHUSI CTOPOHBI 3AIUTHI
TOJILKO B TOM CIIy4ae, €Clu 3T0 OyJeT YCTaHOBIIGHO B XOJe Cyneo-
HOTO pa3OuparenbCTBa.

2. . B coorBerctBUM ¢ TpeOoBanusimu crareit 39.1.11 YronosHo-
npoleccyalbHOro Kojekca AsepOaimkanckoil Pecnybnuku
MpeaycMaTpuBaeT OCBOOOXKACHUE OT YrOJIOBHOM OTBETCTBEHHOCTH
Ha OCHOBAHMHM JICWCTBUS MOJOKEHHUIM YTOJIOBHOTO 3aKOHA.

3. [locTaHoBIEeHNE BCTYIAET B CHITY CO JHS OITyOIMKOBAHHUA.

4. TlocraHoBieHHUE OIMyOJMKOBaTh B Ta3erax ‘“‘AsepOaiimkan’,
“Pecnybnuka”, “Xanr razeru”, “bakunckuit padounii” u “BecTHuke
KonctutymnmonHnoro cymna AzepOaimxanckoit PecyOmukn”.

5. IlocTaHoBNEHUE SBISETCS OKOHYATEIBHBIM, U HE MOXET OBbITh
OTMEHEHO, M3MEHEHO WM O(PUIMATBHO HCTOJKOBAHO HU OJIHUM
OpPTaHOM WJIH JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“9moak pensiyalar1 haqqinda” Azarbaycan Respublikasi
Qanununun bazi miiddaalarinin tatbiqi ila bagh
R.Haciyevin vo R.Axundovun sikayatlari iizro Azarbaycan
Respublikas1 Ali Mahkomasinin inzibati Kollegiyasinin
20 noyabr 2020-ci il vo 14 oktyabr 2020-ci il tarixli
gorarlarinin Azarbaycan Respublikasinin Konstitusiyasina
vd qanunlarina uygunlugunun yoxlanilmasina dair

23 sentyabr 2021-ci il Baki sohari

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova (mearuzag¢i-hakim),
Humay ©Ofendiyeva, Rovsen Ismayilov, Ceyhun Qaracayev,
Rafael Qvaladze, Mahir Muradov, Isa Necefov ve Kamran
Sefiyevden (meruzag¢i-hakim) ibarat torkibde,

moahkoma katibi Foraid Sliyevin istiraki ils,

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
V hissesine, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 ve 34-clii maddelerine vo
Azorbaycan Respublikasi Konstitusiya Meahkemasinin Daxili
Nizamnamesinin 17-ci maddasinin I hissesine ve 39-cu madde-
sine miivafiq olaraq, konstitusiya mehkeme icraatinin yazili
prosedur gaydasinda kegirilon moehkems iclasinda “Omoek
pensiyalar1 haqqinda” Azerbaycan Respublikasi Qanununun bezi
miiddeaalariin tetbiqi ile bagli R.Haciyevin sikayati iizre Azarbaycan
Respublikasi Ali Moehkomaosinin Inzibati Kollegiyasinin
20 noyabr 2020-ci il ve R.Axundovun sikayeti lizre Azarbaycan
Respublikas1 Ali Moahkemasinin Inzibati Kollegiyasinin
14 oktyabr 2020-ci il tarixli gorarlarinin Azarbaycan Respublikasinin
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Konstitusiyasina ve ganunlarina uygunlugunun yoxlanilmasina
dair konstitusiya isine baxdi.

Is iizro hakimler S.Salmanova ve K.Sefiyevin meruzelerini,
arizagilerin sikayetlorini, miitexassislor Azarbaycan Respublikasi
Milli Maclisi Aparatinin Sosial qanunvericilik sobasinin miidiri
A.Voliyevin, Azerbaycan Respublikast Ali Moahkemasinin
Inzibati Kollegiyasinin sadri X.Mammadovun ve Baki Apellyasiya
Mohkomasinin hakimi H.Hemidovun miilahizelerini, ekspertlor
Milli Aviasiya Akademiyasinin Hiiquq kafedrasinin miidiri,
hiiquq tizro elmlor doktoru A.Riistemzadenin ve Baki Dovlet
Universitetinin Hiiquq fakiiltesinin Konstitusiya hiiququ kafed-
rasinin misllimi, hiiquq lizre falsefe doktoru G.Cabinin roylerini
vo 1s materiallarin1 arasdirtb miizakire ederak, Azerbaycan
Respublikas1 Konstitusiya Mehkemasinin Plenumu

MUOYYON ETDI:

Rovsen Haciyev Azoarbaycan Respublikasinin Omok ve Sha-
linin Sosial Miidafiasi Nazirliyi yaninda Dovlet Sosial Miidafie
Fondunun Xiisusi Sertlorloe Toyinat idaresine (bundan sonra —
Dévlet Sosial Miidafie Fondunun Xiisusi Sertlarle Teyinat Ida-
rosi) garsi ona 6denilmali olan 11 il 3 aylig emak pensiyasinin
yeniden hesablanmasi ve birdefalik O6denilmesi vezifasinin
cavabdeho havale edilmesi barads iddia erizeasi ilo mehkemeye
miiraciot etmisdir.

1 sayli Baki Inzibati-Iqtisadi Mohkemesinin 18 sentyabr
2019-cu il tarixli gorar ile iddia telebi temin edilmis, R.Haciyevin
pensiyasinin yeniden hesablanaraq ona 11 il 3 ayliq emsok
pensiyasinin birdefelik ddenilmasinin Ddvlet Sosial Miidafie
Fondunun Xiisusi Sertlerle Toyinat idaresine hovale edilmasi
got edilmisdir.

Baki Apellyasiya Mohkomosinin Inzibati Kollegiyasinin
15 yanvar 2020-c1 1l tarixli gorari ile birinci instansiya mahke-
masinin goarar1 deyisdirilmaden saxlanilmisdir.

Azorbaycan Respublikast Ali Mohkemoesinin Inzibati
Kollegiyasinin (bundan sonra — Ali Mahkemonin Inzibati
Kollegiyasi) 20 noyabr 2020-ci il tarixli gorar1 ile apellyasiya
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instansiyast mehkemasinin gearar1 legv olunmus, yeni qerar
gobul edilarak iddia redd edilmisdir.

Hoamginin digar arize¢i Ramil Axundov Ddvlet Sosial Miidafie
Fondunun Xiisusi Sertlorle Toyinat idaresine qars1 kegmis dovr
liclin pensiyanin hesablanmasi ve yaranmis forqin 6denilmaesi
voazifesinin cavabdehin iizerine qoyulmasi barede iddia arizasi
ilo mehkemayo miiraciat etmisdir.

1 sayl Baki Inzibati-Iqtisadi Mehkemaesinin 10 dekabr 2019-cu il
tarixli gerar1 ile iddia temin edilerok ke¢gmis dovr liciin emak
pensiyasinin hesablanmasi ve yaranmis forqin R.Axundova 6de-
nilmasi got edilmisdir.

Baki Apellyasiya Mohkomosinin Inzibati Kollegiyasinin
18 sentyabr 2020-ci il tarixli gorar ile birinci instansiya mahke-
masinin qoarar1 doyisdirilmaden saxlanilmisdir.

Ali Mahkemanin Inzibati Kollegiyasinin 14 oktyabr 2020-ci
il tarixli gorart ile apellyasiya instansiyasi mohkemasinin qorari
logv edilmis, yeni qorar qobul edilorak iddia rodd olunmusdur.

R.Haciyev ve R.Axundov ayri-ayriligda Azerbaycan
Respublikasinin Konstitusiya Mahkemesine (bundan sonra —
Konstitusiya Mehkemasi) sikayetle miiraciet ederak Ali Mah-
kemonin Inzibati Kollegiyasmin 20 noyabr 2020-ci il vo 14 oktyabr
2020-ci il tarixli gerarlarinin Azerbaycan Respublikasinin
Konstitusiyasina (bundan sonra — Konstitusiya) ve qanunlarina
uygunlugunun yoxlanilmasini xahis etmislor.

Orizagiler sikayetloerini onunla asaslandirmislar ki, kassasiya
instansiyast mohkomaosinin gdstorilon qorarlarit ile onlarin
Konstitusiyanin 38 ve 60-c1 maddalerinde tesbit edilmis sosial
tominat, hiiquq ve azadliglarin inzibati vo mehkeme teminati
hiiquglar1 pozulmusdur.

Isin mehkemolor teroefinden miieyyen edilmis hallarindan
goriintir ki, erize¢i R.Haciyev 1992-ci ilden 2004-cii ile goader
Azorbaycan Respublikasinin Daxili Isler Nazirliyinde xidmet
etmisdir. Xidmet illerinin diizgiin hesablanmamasi naticesindo
R.Haciyev uzun iller pensiya hiiququnu hoyata kegire bilmeamisdir.
Onun miiraciatleri neaticesinde hemin Nazirlik terefinden
xidmeat illeri yeniden hesablanmis ve baresinde 793 sayli “Omok
pensiyast teminati liclin hoerbi qulluggu (xiisusi riitbali soxs)
haqqinda Azerbaycan Respublikast Dovlet Sosial Miidafie
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Fonduna teqdim olunan melumat veraqgesi” tortib olunmus,
bundan sonra Dovlet Sosial Miidafie Fondunun Xiisusi Sertlerle
Toyinat Idaresi terefinden R.Haciyev baresinde xidmot illorine
gora 1 may 2018-ci il tarixinden yasa gore amoak pensiyasi toyin
edilmis ve “Omek pensiyalar1 haqqinda” Azearbaycan
Respublikast Qanununun (bundan sonra — “Omek pensiyalari
hagqinda” Qanun) 32.1-1-ci maddesine istinad edilmakla, ona
avvalki ¢ il iclin 6denilmemis pensiya hesablanmisdir.

Digor orizac¢i R.Axundova ise 1992-ci ilde Qarabag miihari-
basinda aldig1 xasaratle bagli 20 sentyabr 1994-cii ilden Dovlet
Sosial Miidafie Fondunun Beylaegan rayon sobasinden II qrup
olil kimi pensiya toyin olunmusdur. 31 oktyabr 2017-ci il tari-
xindo R.Axundov ona herbi qulluggu kimi olilliye gore amek
pensiyasi toyin olunmasi iigiin orize ile Dovlet Sosial Miidafie
Fondunun Xiisusi Sertlorle Toyinat Idaresine miiraciat etmisdir.
Bununla slagadar olaraq Azarbaycan Respublikasinin Miidafie
Nazirliyi torofinden toqdim olunmus 18 oktyabr 2017-ci il tarixli
MN-09288 nomrali malumat veraqesine asasen, R.Axundova
1 noyabr 2017-ci il tarixinden “Azerbaycan Respublikasinin
miidafiasi zamani alinmis xoasaratle alagedar” II qrup »lilliys
goro pensiya toyin edilmisdir. Pensiya isinin Ddvlet Sosial
Miidafie Fondunun Xiisusi Sertlorle Toyinat Idaresine verilme-
sinden sonra pensiya moablaginde artim olmusdur. Lakin kegmis
dovr tizre yalniz ¢ il miiddet ii¢lin pensiya yeniden hesablana-
raq 0denilmisdir.

Birinci vo apellyasiya instansiyast mahkomsalori hor iki is
{izro iddian1 tomin etso do, Ali Mehkemenin Inzibati Kollegiyasi
hemin Kollegiyanin “Omaok pensiyalar1 hagqinda” Azarbaycan
Respublikast Qanununun 32.1-1-ci maddasinin tatbiqine dair”
8 oktyabr 2020-ci il tarixli gorardadina istinad edarok R.Haciyev vo
R.Axundovun iddialarini redd etmisdir.

Konstitusiya Mehkemaosinin Plenumu har iki sikayetin pred-
metinin eyni masalaya aid oldugunu nazere alaraq, Konstitusiya
Mohkemasinin Daxili Nizamnamasinin 17-ci maddeasinin
I hissesine uygun olaraq onlarin bir icraatda birlesdirilmesini
moaqsadomiivafiq hesab etmisdir.

Konstitusiya Moahkomosinin Plenumu sikayotlorle baglh
asagidakilar1 geyd edir.
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Konstitusiyanin 60-c1 maddesinin I hissasine asasen, hoar kesin
hiiquq ve azadliqlarinin inzibati qaydada ve mehkemede miida-
fiasine tominat verilir.

Mohkame miidafiasi hiiququ asas insan vo vetandas hiiquqla-
r1 vo azadliglar1 sirasinda olmagla yanasi, Konstitusiyada tosbit
edilmis diger hiiquq ve azadliglarin teminati qisminda do ¢ixis
edir. Mehkemae teminati bir terefden har kesin pozulmus hiiquq
vo azadliglarinin barpast moaqsadilo mehkemeaye miiraciot
etmok hiiququnu, diger terafden ise mohkemalarin hemin
miiraciotlore baxmaq ve onlara dair adalatli gorar gobul etmak
voazifesini miiayyon edir.

Osas sosial-iqtisadi hiiquqlardan biri olan sosial teminat
hiiququ Konstitusiyanin 38-ci maddeasinds tesbit olunmusdur.
Homin maddeye gore, har keasin sosial teminat hiiququ vardir.
Hoer koas ganunla miieyyen edilmis yas haddine ¢atdigda, xoste-
liyine, olilliyina, aile bascisini itirdiyine, emoak qabiliyyetini
itirdiyine, issizliye goére vo qanunla nezerde tutulmus diger
hallarda sosial teminat hiiququna malikdir.

Subyektiv hiiquq olaraq sosial teminat hiiququ, ilk névbadae,
har kesin qganunla miiayyen edilmis hallarda ve mablagda
pensiya almaq hiiququnu neazarde tutur. Bu menada, pensiya
tominat1 sosial teminat hiiququnun miithiim toerkib hissesi kimi
cixis edir.

Bu hiiquq bir sira beynalxalg-hiiquqi senadlerds do 6z oksini tap-
migdir. Belo ki, Insan hiiquglar1 hagqinda Umumi Beyannamenin
22-ci maddasine uygun olaraq, hor bir insanin comiyyatin bir
tizvii kimi, sosial tominat, milli seyler ve beynalxalq emakdaslq
asasinda, har bir dlkenin strukturuna ve ehtiyatlarina miivafiq
olaraq, layagetinin qorunmasi, soxsiyyetinin azad inkisafi li¢iin
zoruri olan iqtisadi, sosial ve madeni hiiquqlarini hoayata
kecirmoak hiiququ vardir.

“Iqtisadi, sosial ve moadeni hiiquqlar haqqinda” Beynalxalq
Paktin 9-cu maddeasinde nazerde tutulmusdur ki, har bir soxsin
sosial teminat hiiququ vardir.

Konstitusiya Mahkemasinin Plenumu sikayetlorde qaldirilan
mosaloe ilo bagl qeyd edir ki, emoak pensiyalarini tonzimloyon
yeni “Omok pensiyalart hagqqinda” Qanun 2006-c1 il 7 fevral
tarixinde qoebul edilmis, 2006-c1 il 1 yanvar tarixinden is®
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quvveye minmisdir. Hazirda qlivvede olan hemin Qanun veaten-
daslarin emak pensiyasi hiiquqlarinin yaranmasinin esaslarini,
bu hiiquqglarin hayata kecirilmosi qaydalarin1 vo eamak pensiyasi
tominati sistemini miieyyon edir.

“Omok pensiyalar1 hagqinda” Qanunun 31.1-ci maddesinin
ovvoalki redaksiyasina oasasen, amoak pensiyasi hiiququ olan
soxslor omoak pensiyas: hiiququnun yarandigi giinden heg¢ bir
miiddet moehdudiyyeti olmadan istonilon vaxt emoak pensiyasi-
nin toyin olunmasi {liclin miiraciat edo bilerdiler. Qeyd edilen
maddeye 2017-ci il 10 mart tarixli Azerbaycan Respublikasinin
Qanunu (1 iyul 2017-ci il tarixinden qlivveye minmisdir) ile
edilmis deyisikliye asasen, bu maddeden “heg¢ bir miiddet meh-
dudiyyeti olmadan™ sézleri ¢ixarilmis, hemginin yeni mezmun-
lu 32.1-1-ci madde olave edilmisdir. Homin maddenin hazirda
quvvade olan redaksiyasina asasen, emoak pensiyalari onu almaq
hiiququ yarandig1 glinden, lakin bu Qanunun qiivveye mindiyi
giinden tez olmamaqla ve miiraciot edilen tarixden avvalki on
coxu ug¢ il t¢iin 6denilmoekle, bu maddede miioyyen edilmis
miiddetlere toyin edilir.

Ali Mahkamenin Inzibati Kollegiyasinin 8 oktyabr 2020-ci il
tarixli qoerardadinda gdosterildiyi kimi, qeyd olunan mesale ilo
bagli ovvellor Ali Mehkemenin Inzibati Kollegiyasinin hiiquqi
movqgeyi ondan ibarat olmusdur ki, 2017-c1 il 1 iyul tarixinadak
pensiya hiiququ yaranmis sexslor baresinde “Omok pensiyalari
haqqinda” Qanunun 32.1-1-ci maddesi tetbiq edilmemalidir.
Kassasiya instansiyast mohkomasi bu qonaatini Konstitusiyanin
normativ hiiquqi aktlarin qlivvesinin geriye totbiqinin yolveril-
mazliyi prinsipini miiayyan edon 149-cu maddesinin VII hissesi,
habelo “Normativ hiiquqi aktlar haqqinda” Azerbaycan Respublikasi
Konstitusiya Qanununun 87-ci maddasi ile asaslandirirdi.

Lakin sonradan Ali Mehkemenin Inzibati Kollegiyas1 hesab
etmisdir ki, miibahiseli hiiquqi mesaleyoe dair kassasiya instan-
siyast mohkemasinin avvalki qorarlarinda miieyyoen etdiyi
hliquqi movgedan forqli yanasma toetbiq edilmelidir. Ali Mahkema
sosial ve iqtisadi masalalorin tonzimlenmesinde dovlatin daha
genis miilahize serbastliyine malik oldugu ve “Omek pensiyalari
haqqinda” Qanunun 32.1-1-ci maddesinin veatandaslarin
hiiquqi veziyyaetinin son deracads pislosmasine do sebab olma-
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dig1 goenaoatine galorek miibahisali measaloys miinasibatde 6zii-
nlin yanasmasini vo hiiquqi moévqgeyini deyismisdir.

Belo ki, Ali Mohkomonin Inzibati Kollegiyasi 8 oktyabr
2020-ci il tarixli gerardadi ile geyd edilon maddenin birinci
climlesinde nezerde tutulan “miiraciat edilon tarixden ovvalki
on c¢oxu g il ii¢lin 6denilmakle” miiddeasinin pensiya hiiququ
2017-ci il 1 1yul tarixinedok yaranmis, lakin emoak pensiyasinin
toyin edilmasi vo ya yeniden hesablanmasi {i¢iin inzibati orqana
homin tarixden sonra miiraciot etmis soxsloro do miinasiboatde
totbiq edilmasini gorara almisdir.

Ali Mohkemoenin Inzibati Kollegiyas1 8 oktyabr 2020-ci il
tarixli gqorardadi qobul edarken sosial-iqtisadi hiiquqlardan biri
olan sosial teminat hiiququ, demoqrafik yaslanma prosesi, sosial
hiiqugqlarin semoerali heyata kecirilmosinin dovletin maliyye
imkanlarindan birbasa asili olmasi, biidcode nezerde tutulma-
mi1s olave xerc ohdsaliklerinin qarsisinin alinmasi, pensiyagilarin
pensiyada olma miiddetinin artmasi1 vo s. moselaloere aydinliq
gotirmisdir.

Konstitusiya Meahkemasinin Plenumu qeyd edir ki, dovlet
hakimiyyeti orqani kimi mehkemenin miisteqilliyi onun diskre-
sion solahiyyetlorini, yoni miilahize serbastliyini do nezerde
tutur vo bu solahiyyet Konstitusiyada ve qanunlarda, habelo
Azorbaycan Respublikasinin terafdar ¢ixdig1 beynoalxalq miiqa-
vilelerde tesbit edilmis insan hiiquq ve azadliglarinin adalet
mithakimasi vasitasile tomin olunmasina xidmet edir.

Azarbaycan Respublikast Prezidentinin “Moahkema-hiiquq
sisteminde islahatlarin derinlesdirilmesi haqqinda™ 2019-cu il
3 aprel tarixli Formaninin 3.2-ci bandinde mehkemsalarin hiiqu-
qi mosealsalerin healline yanagmasinin sabitliyini ve normativ
hiiquqi aktlarin tetbiqi ile bagl hiiquqi mévqgeyinin prognozlasdi-
rilan olmasini temin etmoak maqgsadile Azerbaycan Respublikasi
Ali Moahkeamasinin vahid mehkema tacriibesi formalasdirmaq
vozifesinin ve hemin vezifonin icra olunmasi mexanizminin
tosbit edilmosi nozorde tutulmusdur.

Ali Mahkoame torafindon qeyd edilen vezife hoyata kegirilor-
kon Konstitusiyanin norma ve prinsipleri rohbar tutulmali, Osas
Qanunun 147-ci maddasinin telebleri baximindan normativ
hiiquqi aktlarin miiddealar1 9sas Qanuna uygun sokilde tetbiq
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olunmali, habels artiq formalasmis mehkemae tacriibasinde ahe-
miyyatli deyisiklikler edilerken hiiquq sisteminin sabitliyinin
qorunmasi, voatondaslarin hiiquq ve azadliglarinin istiinliyi
prinsipinin tomin olunmasinin zaruriliyi nezera alinmalidir.

Bununla slagedar Konstitusiya Mehkemaesinin Plenumu bir
daha geyd edir ki, Konstitusiyanin 131-ci maddasinin I hissosi-
nin, habelo “Mohkemelor vo hakimler haqqinda” Azearbaycan
Respublikast Qanununun 77-ci maddasinin [ hissasinin,
Azoarbaycan Respublikas1 Inzibati Prosessual Macallesinin
(bundan sonra — Inzibati Prosessual Macallo) 98-1.1-ci madde-
sinin miiddealar1 vahid mehkemo tocriibesinin formalasdirilma-
sina xidmat edir.

Konstitusiya Moehkemesi Plenumunun “Azearbaycan
Respublikast Miilki Prosessual Macoallasinin 420-ci maddesinin
sorh edilmasine dair” 2012-ci il 28 fevral tarixli Qorarinda gos-
torildiyi kimi, kassasiya moehkemosi torofinden faktiki ve
hiiquqi cehatlorden analoji hallara artiq formalagsmis moahkamae
tocriibasindon miivafiq sebebloer gostormaden forqli yanasma
Konstitusiyanin 60-c1 maddesinde tesbit edilmis mehkema
miidafiasi tominatinin pozulmasina gatirib ¢ixara biler

Homg¢inin qeyd edilmolidir ki, Ali Mehkemenin Inzibati
Kollegiyas1 adigokilon gerardadinda “Omsak pensiyalart haqqinda”
Qanunun 32.1-1-ci maddasi ile bagl gostermisdir ki, yeni ton-
zimlomoalari nazerde tutan ganun 2017-ci il 10 mart tarixinde
goebul edilmis, 2017-ci il may ayinin 3-de matbuatda derc edil-
mis, 2017-ci il 1 iyul tarixinden etibaren ise qiivveye minmis-
dir. Yoni faktiki kec¢id dovrii nezarde tutan yeni tonzimlomalor
hiiququ avvelki normalar asasinda yaranmis sexslarin hiiquqla-
rinin hoyata kegirilmasini tomin etmak ii¢iin real vaxt ve imkan-
lar nezoerde tutmusdur. Bu kateqoriya sexslar qanunun qiivveye
mindiyi giinedek miiraciat etmoklo oOzlorinin hiiquqlarinin
avvalki normanin miieyyen etdiyi qaydada hoyata kegirilmasino
nail ola bilerdiler. Mahz buna gore do, Kollegiya hesab etmisdir
ki, yeni tenzimlomsalorin emoak pensiyagilarinin hiiquqlarina
tosirini minimuma endirmok lg¢iin faktiki imkan ve islok mexa-
nizmlor mévcud olmusdur. Bunu nezere alaraq Ali Mehkemanin
Inzibati Kollegiyas1 belo noticoyo golmisdir ki, “Omek pensiyalar
hagqinda” Qanunun 32.1-1-ci maddesinin birinci climlasinde
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nozorde tutulan “miiraciet edilon tarixden ovvelki en ¢oxu ti¢ il
licin ddenilmekle™ miiddeast pensiya hiiququ 2017-ci il 1 iyul
tarixinodok yaranmis, lakin emek pensiyasinin toyin edilmesi
vo ya yeniden hesablanmasi ii¢lin inzibati orqana hemin
tarixdon sonra miiraciat etmis soxslore miinasibatde do tatbiq
edilmelidir.

Konstitusiya Moahkemesinin Plenumu bununla bagli qeyd
etmoayi zoruri hesab edir ki, gostorilon naticoye golorken
Ali Mohkemenin Inzibati Kollegiyas1 torofinden miiddetin otii-
riilmasinin boazi hallarda sexsin iradesinden asili olmayaraq bas
vero bilacayinin miimkiinliiyii nezere alinmamisdir. Odur ki,
miivafiq islore baxan mehkemsaler hemin maddenin qiivveye
minmasindan avval pensiya hiiququnu alde etmis soxsin pensi-
yanin toyin edilmasi iigiin 2017-ci il 1 1yul tarixinadoak aidiyyeti
inzibati organlara miiraciot etmemaesinin sobablorini (belo
miiraciotin gostorilon tarixedek teqdim edilmemasinin soxsin
sohhati ilo ve yaxud onun iradesindoen asili olmayan diger
obyektiv ve lizrlii sebablarle bagli olmasini) oks etdiren siibut-
lar1 tam ve otrafli aragdirmali, onlara asasli hiiquqi qiymaet ver-
moali, Konstitusiya ve qanunlarin taleblarine uygun olan qerar
gobul etmolidirler.

Mohkomolor torofindon bu név iddialara baxilan zaman,
Inzibati Prosessual Macollonin 13-cii maddesinin teleblorine ve
Konstitusiya Meahkemesi Plenumunun “Azerbaycan Respublikasi
Inzibati Prosessual Macallasinin 13-cii maddesinin serh edilmo-
sino dair” 2014-cii il 17 sentyabr tarixli Qorarinda oks olunmus
hiiquqi movqelorine riayot edilmslidir.

Belo ki, Inzibati Prosessual Moacollonin 13-cii maddesine osa-
son, maohkema qaldirilan iddialarda yol verilon formal xetalarin
aradan qaldirilmasinda, aydin olmayan iddia teleblarinin deqiq-
losdirilmesinde, yanlis iddia ndvlerinin miinasibleri ilo avez
olunmasinda, natamam faktiki melumatlarin tamamlanmasinda,
eloco do isin hallarinin miieyyenlasdirilmesi ve qiymatlondiril-
masi baximindan ehemiyyet kosb edon izahatlarin teqdim olun-
masinda proses istirak¢ilarina yardim etmoaye borcludur.

Konstitusiya Mehkemasi Plenumunun yuxarida geyd edilen
Qorarinda miieyyoan edilmis hiiquqi movqgeyo gore, hakimin yar-
dim etmoak vozifasi yalniz formal pozuntularin aradan qaldiril-
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masi ile bagl deyil, faktiki hallarin aydinlasdirilmasi ile de bagh
ola biler.

Konstitusiya Mohkemosinin Plenumu onu da gdstormoyi
vacib hesab edir ki, miivafiq iddialar iizre islere baxan meahke-
molor torafinden o da nazeare alinmalidir ki, “Omaek pensiyalari
haqqinda” Qanunun 32.1-1-ci maddesi @mak pensiyasinin toyin
edilmasi halin1 tonzimloyir. Homin maddaye 30 noyabr 2018-ci
il tarixinde yeni mazmunlu 32.1-2-ci madde slave edilmisdir ki,
hamin norma ile avveallor toyin edilmis pensiyanin yeniden
hesablanmasi ilo olagedar meselaler tenzimlenmisdir. Yeni
miioyyen edilmis normaya asasen, gqeyd edilon Qanunun 22-1.1-ci
maddosi nezere alinmaqla toyin edilmis emoak pensiyalar1 6ton
dovr iiciin 2019-cu il yanvarin 1-den tez olmamaqgla hemin
Qanunun 32.1-1-ci maddesine uygun 6donilir.

Lakin hazirk:r isler lizre kassasiya instansiyast mehkeamasi
isin mehkemoeler torafinden miieyyen edilmis hallarini, arizagi-
lorin miivafiq tarixloerde pensiyanin toyin edilmesi vo ya yeni-
doen hesablanmasi {i¢iin aidiyyeti inzibati orqanlara miiraciot
etmomaolarinin sebablorini nezere almadan, yalniz hemin
moahkemaenin yuxarida qeyd edilmis gorardadina esaslanmagqla
iddialar1 rodd etmisdir.

Konstitusiya Meahkemasinin Plenumu hesab edir ki, mahke-
moaloer torafindon pensiya tominati ile bagli islers baxilarken har
isin konkret hallarin1 arasdirmadan, yalniz Ali Mehkemenin
Inzibati Kollegiyasinin 8 oktyabr 2020-ci il tarixli qerardadina
istinaden goararin gebul edilmesi Konstitusiyanin 60-c1 maddasinin
toloblorinin pozulmasina gatirib ¢ixara biler.

Homg¢inin, Ali Moahkemenin Inzibati Kollegiyasinin qeyd
edilon gerardadinin “sexsloerin hiiquglarinin yarandigr uzun
miiddet orzinde ve hatta yeni qanunun qiivveye mindiyi giine-
dok olan kecid dovrii erzinde hiiquqlarinin reallasdirilmasi ti¢iin
konkret miiraciot etmomolori onlarin hemin pensiya vesaitlori-
no real ehtiyaclarinin olmadigini tesdiq edon hal kimi qiymat-
londirile biler” miiddeas1 ferziyysalere osaslanmaqla pensiya
tominati ile bagh islerin qanunvericiliye uygun hall edilmasine
monfi tosir gostore bilar.

Belolikla, Konstitusiya Mahkemaesinin Plenumu hesab edir
ki, Ali Mahkemenin Inzibati Kollegiyasinin 20 noyabr 2020-ci
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il vo 14 oktyabr 2020-ci il tarixli gerarlar1 gebul edilerken
homin Kollegiyanin “Omeak pensiyalar1 haqqinda” Qanunun
32.1-1-ci maddesinin tatbiqine dair” 8 oktyabr 2020-ci il tarixli
gorardadinin hoar hansi forqlondirmoe etmoadon bu toerzde totbiq
edilmasi neaticesinde orizeac¢ilarin Konstitusiyanin 38 ve 60-c1
maddelarinde tesbit edilmis hiiquqlar1 pozulmusdur.

Gostorilonlori nazere alaraq Konstitusiya Mahkemaesinin
Plenumu asagidaki naticelore galir:

— R.Haciyevin Ddvlet Sosial Miidafie Fondunun Xiisusi
Sertlarle Tayinat idaresine qarsi pensiyanin yeniden hesablan-
mast vo O0denilmamis pensiya meblaginin édenilmasi telebine
dair is iizre Ali Mahkemenin Inzibati Kollegiyasinin 20 noyabr
2020-ci il tarixli gorart Konstitusiyanin 38 vo 60-c1 maddelori-
ne ve Inzibati Prosessual Macallonin 96-c1 maddesine uygun
olmadigindan qiivveden diismiis hesab edilmelidir. ise bu
Qorarda aks olunmus hiiquqi movgelora uygun olaraq Azarbaycan
Respublikasinin inzibati ve miilki prosessual qanunvericiliyi ilo
miiayyon edilmis qaydada ve miiddetde yeniden baxilmalidir;

— R.Axundovun Ddévlet Sosial Miidafie Fondunun Xiisusi
Sertlerle Toyinat Idaresine qars1 kegmis dovr ii¢iin pensiyanin
hesablanmasi1 ve yaranmis forqin O6denilmesi talebine dair is
lizro Ali Mohkemenin inzibati Kollegiyasinin 14 oktyabr 2020-ci
il tarixli gerar1 Konstitusiyanin 38 ve 60-c1 maddslerine ve
Inzibati Prosessual Moacoallonin 96-c1 maddesine uygun olmadi-
gindan qgiivveden diismiis hesab edilmelidir. iso bu Qararda oks olun-
mus hiiquqi movgelera uygun olaraq Azerbaycan Respublikasinin
inzibati ve miilki prosessual qanunvericiliyi ilo miiayyon edil-
mis qaydada ve miiddetds yeniden baxilmalidir.

Azearbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
V ve IX hisselerini, “Konstitusiya Moehkemaesi haqqinda”
Azoarbaycan Respublikasi Qanununun 52, 62, 63, 65-67 vo 69-cu
maddalarini rehber tutaraq, Konstitusiya Mahkamasinin Plenumu

QORARA ALDI:

1. Rovsen Haciyevin Azerbaycan Respublikasinin ©Omak ve
Ohalinin Sosial Miidafiasi Nazirliyi yaninda Dd&vlet Sosial
Miidafie Fondunun Xiisusi Sertlorlo Teyinat Idaresine qarsi
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pensiyanin yeniden hesablanmasi ve Odenilmemis pensiya
mobloginin 6denilmasi tolebine dair is lizro Azerbaycan
Respublikas1 Ali Moahkemasinin Inzibati Kollegiyasinin
20 noyabr 2020-ci il tarixli gerar1 Azerbaycan Respublikasi
Konstitusiyasinin 38 ve 60-c1 maddelerine ve Azerbaycan
Respublikasi Inzibati Prosessual Moacollosinin 96-c1 maddesine
uygun olmadigindan qiivveden diismiis hesab edilsin. ise bu
Qorarda oks olunmus hiiquqi movqgelora uygun olaraq Azerbaycan
Respublikasinin inzibati ve miilki prosessual qanunvericiliyi ile
miloyyoen edilmis qaydada ve miiddetde yenidon baxilsin.

2. Ramil Axundovun Azerbaycan Respublikasinin Omak ve
Ohalinin Sosial Miidafiesi Nazirliyi yaninda Dovlet Sosial
Miidafie Fondunun Xiisusi Sertlorlo Teyinat Idaresine qarsi
kegmis ddvr iigiin pensiyanin hesablanmasi ve yaranmis forqin
O0denilmesi talebine dair is lizre Azerbaycan Respublikas1 Ali
Mohkomosinin Inzibati Kollegiyasmin 14 oktyabr 2020-ci il
tarixli gerar1 Azarbaycan Respublikasi Konstitusiyasinin 38 vo
60-c1 maddelerine ve Azerbaycan Respublikasi Inzibati
Prosessual Macallasinin 96-c1 maddasine uygun olmadigindan
qiivveden diismiis hesab edilsin. ise bu Qerarda oks olunmus
hiiquqi movgeloro uygun olaraq Azerbaycan Respublikasinin
inzibati ve miilki prosessual qanunvericiliyi ilo miioyyon edilmis
gaydada ve miiddetde yenidon baxilsin.

3. Qorar darc olundugu giinden qiivveye minir.

4. Qorar “Azerbaycan”, “Respublika”, “Xalq qezeti”,
“Bakinski rabog¢i” qozetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Melumati”nda dorc edilsin.

5. Qorar gatidir, he¢ bir orqan ve ya soxs torafinden logv
edila, deyisdirile ve ya resmi tofsir oluna bilmez.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

IIOCTAHOBJEHUE
[UIEHYMA KOHCTUTYILIMOHHOI'O CYIA
A3BEPBAUJDKAHCKOM PECITYBJIUKU

O npoBepke cCOOTBETCTBUS MOCTAHOBJIECHUI
AJIMHMHUCTPATHBHOI KoJieruu BepxoBHoro cyna
Asepoaiimkanckoit Pecnyosiukn ot 20 Hosiops 2020 roxa u
14 oxTsa0ps 2020 roga, cBA3aHHBIX ¢ IPUMEHEHHUEM HEKOTOPBIX
noJiokeHnH 3akoHa AsepOaiigkanckon Pecnydamnku
“O TpynoBbIX neHcusix” KOHCTUTYIIMH U 3aKOHAM
AzepoOaiigxanckoil PecnyOsuku mo xajodam
P.I'ax:xueBa u P.AxynnoBa

23 cenTsaOps 2021 roga ropon baky

[Mnenym Koncturymmonnoro cyna AsepOaitmkanckoit Pecmy6-
aukn B coctaBe Papxama AOnynnaeBa (mpencenareinb), CoOHBbI
CanmanoBoil (Cynbs-IOKJIanAuuK), Ymaih OdennueBoit, Popiiana
Ucmannosa, [Ixeiixyna ['apamkaeBa, Padasns I'Banagze, Maxupa
Mypanosa, Ucet Hamkadosa u Ksampana [ladueBa(cyapsa-10kma 4amK),

c yuacTueM cekperaps cyna Papauga Anuesa,

B cooTrBeTcTBUM ¢ 4acTbto V crarbu 130 Konctutynuu
A3zepbaiimkanckoit PecnyOnuku, crtateamu 27.2 m 34 3akoHa
Azepbaiimkanckoit Pecniyonuku «O KoHCTUTYUHMOHHOM cyne» |
yactbto I crtarem 17 u crareeit 39 BuyTpeHHero ycraBa
Koncrurymonnoro cyna AzepOaiimkanckoit PecryOnuku paccMoT-
pen B cyneOHOM 3acellaHuu, MPOBEJICHHOM B MOPSIIKE MUCEMEHHOM
poLeypbl 0COO0T0 KOHCTUTYIIMOHHOTO MTPOU3BOJICTBA, KOHCTUTY-
IIMOHHOE JIEJIO O MPOBEPKE COOTBETCTBUS TOCTAHOBIICHUI AIMUHHUC-
TpaTUBHOM Kojjmeruu BepxoBHoro cyma AsepOaifpkaHCcKON
Peciyomuku ot 20 HosiOpst 2020 roma mo sxamobe P.lamkueBa u
AJIMUHUCTpaTUBHOM KoJuteruu BepxoBHOro cyna AzepOaiiiKaHCKon
Pecnyonuku ot 14 oktsi6ps 2020 roma mo sxanobe P.AxynmoBa
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Koncturyuu u 3akoHam AzepOaiimxanckoit PecriyOnuku B cBs3H C
MPUMEHEHUEM HEKOTOPBIX MOJIOKEHUH 3akoHa A3zepOailikaHCKOM
PecniyOnuku “O TpyOBBIX MEHCUAX .

N3yuuB n o6cynus noknaasl cyaeit C.Canmanosoii u K. Iladuesa
IO JIeNTy, 5Kajio0bl 3asBUTENIEH, CYKIEHUS CIEMAINCTOB — 3aBEYyIO-
HIET0 OT/AEJIOM COLIMAIIBHOTO 3aKOHOAATeNbCcTBa Amnmapara Musuu
Memxmuca Azepbaiimkanckoit Pecniyonuku A.Benuesa, npencena-
Tenss  AJIMUHUCTPATUBHOW  KoJulerun  BepxoBHoro  cyma
Azepbaimkanckoit Peciyonuku X.Mawmenosa u cynpu bakunckoro
aneusiiuonHoro cyaa [.I'amunoBa, MHEHUS 3KCIIEPTOB — 3aBEAYIO-
uiero kadenpoii mpasa HannonanbHOW akaJjeMUu aBUALMK, JOKTOpa
ropuaudecknx Hayk A.Pycramszane w mpenomaBareist Kadeapsl
KOHCTUTYIIMOHHOTO TIpaBa ropuandeckoro (axynprera bakunckoro
roCyJapCTBEHHOTO YHUBEpPCUTETA, IOKTOpa ¢uiocodpuu Mo mnpasy
I'dxabu u marepuansl pgena, [lnenym KonctutyuuonHoro cyna
Azepbaiimxanckoit PecryOnuku

YCTAHOBMUIJ:

PoBuian I'agxueB oOpatuics B CyJl ¢ HCKOBBIM 3asBJIEHUEM IPO-
TUB YIIpaBlIeHUs] Ha3HaYE€HUH Ha 0coObIX ycioBusax [ocymapcTBen-
HOro ¢oHJa COIUAIbHOW 3amUTBhl NMpu MUHHCTEpPCTBE Tpylda U
COLIMAJILHOM 3amuThl HaceleHus AzepOaiimkaHckoil Pecrnyomuku
(manee — YnpasneHue Ha3Haue€HUN Ha 0coObIX ycioBusax [ocynap-
CTBEHHOTO (hOHa COIMATBHON 3alTUTHI) O BO3JIOKEHUH HA OTBETYH-
Ka 0013aHHOCTH 110 NIepepacyeTy 1 eIMHOBPEMEHHOW BbIILIATE MPH-
yuTarouieiics emy TpynoBoi nencuu 3a 11 et 3 mecsua.

Pemienuem bakuWHCKOTO aJIMHHUCTPATHBHO-3KOHOMHYECKOTO
cyna Homep 1 ot 18 centsa0ps 2019 rona nckoBoe TpeboBaHUE OBLIO
yIOBJIETBOPEHO, IIOCTAHOBJIEHO BO3JOXKHUTh Ha YHpaBJIEHUE
Ha3zHaYeHUH Ha 0coObIX yciaoBuax [ocynapcTBeHHOro (oHIa COLM-
aJIbHOM 3alUTHI IEpepacyeT U eIMHOBPEMEHHYIO BBIILIATY EMY TpY-
noBoM neHcuu 3a 11 ner 3 mecsna.

[TocTaHOBIEHMEM AJQMUHUCTPAaTUBHOW KOJUIErMM bBaKMHCKOTO
aneyusIMOHHOTO cyna ot 15 suBaps 2020 roga peuieHue cyaa mnep-
BOI MHCTAHIIMM OBLIO OCTaBIEHO 0€3 N3MEHEHUSI.

[TocranoBnenreM AJIMHUHUCTPATUBHON KoJileruu BepxoBHOro
cyna AsepOaiimxanckoi Peciyonuku (anee — AAMUHUCTpaTUBHAS
koyuterust BepxosHoro cyna) ot 20 Hosiopst 2020 roga pemieHue cyaa
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aneJIIMOHHONW MHCTAHIIMK OBLJI0O OTMEHEHO, TPUHSITO HOBOE pellie-
HUE U UCK OTKIJIOHEH.

Kpome Ttoro, mpyroii 3asButens Pamuie AXyHIOB oOpaTtuics B
Cy/l C MCKOBBIM 3asiBJICHHEM INPOTHUB YINpaBICHUS HA3HAYEHUW Ha
ocoObIx ycnoBusix ['ocymapctBeHHOTO (hOHAA COLMATBHOM 3aITUTHI
0 BO3JIO)KEHUU HA OTBETYHMKA OOS3aHHOCTHU 110 HAYUCIICHUIO EHCUU
3a UCTEKIINH MEPUOJ U BBIILIATE BOSHUKIIEH pa3HULIBL.

[TocTanoBneHneM bakWHCKOTO aAMHUHUCTPATHBHO-3KOHOMHUYE-
ckoro cyna Homep 1 ot 10 nexadpst 2019 rona uck ObLT yIOBIETBO-
PEH U NMPUHSATO PelIeHne O HAYUCIEHUU TPYIOBON IEHCUH 32 UCTEK-
IIMI 1Iepuosl U Beluiate P.AXyH/10BY BOZHMKIIEH Pa3HUIIBL.

[TocranoBnenueM AJMUHUCTPATUBHOM KoJuieruu bakuHckoro
aneusiioHHoro cyna ot 18 centsops 2020 roga perieHue cyaa
MepBOM MHCTAHIIMK ObUIO OCTABJIEHO 0€3 U3MEHEHHUS.

[locranoBieHMEM AJIMUHHUCTPATUBHOM KOJUIETMM BepxoBHOro
cyna ot 14 oxta6ps 2020 roma pemieHue cyla aneuIIITHOHHOM
MHCTAHLIUU ObUIO OTMEHEHO, IPUHATO HOBOE PELICHUE U UCK OTKIIO-
HEH.

PI'amxueB u P.AXyH10B, 00paTUBIINCH IO OTAEIBHOCTH C 5KaJlo-
o6oii B KoHctutyumonHsli cyn AsepOaiimkanckoirt PecmyOmuku
(manee — KOHCTUTYIIMOHHBIHN Cy[), TOMPOCHIIN MPOBEPUTH COOTBET-
CTBUE NOCTAHOBJIEHUH AJMUHHUCTPATUBHOMN KoJleruu BepXxoBHOTro
cyna ot 20 Hosi6ps 2020 rona u 14 oxts6pst 2020 rona Konctutyuuu
1 3akoHaM A3zepOaiipkanckoit Pecniybnuku (nanee — Koncturyuus).

3asBuTen 000CHOBAIM kKaldo0bl TEM, YTO yKa3aHHBIMHU MOCTa-
HOBJICHUSIMH CyJla KacCallUOHHOW MHCTAHIIMKM ObUIM HApYIIEHBI UX
MpaBa Ha colMalibHOE obOecrieueHne, aJMUHUCTPATUBHYIO U Cyneo-
HYIO TapaHTHIO TpaB U CBOOOM, 3aKperieHHbIe B cTaThsix 38 u 60
Kouctutyiumu.

Kak BHIHO M3 YyCTaHOBIIEHHBIX CylaMH OOCTOSTENLCTB JIeNa,
s3asgBuTesnb P.lamkueB ¢ 1992 rogma mo 2004 rox ciayxuia B
MunuctepcTBe BHYTpEeHHUX Jen A3zepOaiimxanckoil PecryOmmku.
N3-3a HeBepHOTO pacuera Beicayru JeT P.lampkueB Ha MpoTsKEHUH
MHOTHX JIET HE MOT' peajin30BaTh IEHCMOHHOE MpaBo. B pesynbrare
ero oOpailleHuii JaHHBIM MUHHUCTEPCTBOM OBLIT IPOU3BEIEH MTOBTOP-
HBIIl pacyeT BBICIYIM JI€T U B OTHOIIEHHMH €ro COCTaBJIEH
“NudopMalMOHHBIA JTUCT O BOCHHOCTYXameM (JIMie, UMEIOIIeM
cHenuanbHOE 3BaHUE), MpeACTaBiIsieMblil B [0CynapcTBEHHBIN (GOH
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COIMaIbHOM 3amuThl A3epOaixanckoit PecmyOnuku 11t Ha3Have-
HUS TPYAOBOW meHcun Homep 793, mocne 4dero YmpaBlie€HUEM
Ha3HaYeHUH Ha 0coObIX ycnoBuax [ocymapcTBeHHOTO (hOHIA COIH-
anpHOM 3amuThl P.I'amxueBy ¢ 1 mas 2018 rona HazHaueHa TpyaoBas
MEHCUSI 3a BBICIYTY JIET MO BO3PACTy U CO CCHUIKOM Ha CTaThlO
32.1-1 3akona A3zepOaiimkanckor Pecnyonuku “O TpyaoBbIX MEH-
cusix” (manee — 3akoH “O TPyIOBBIX MEHCUSAX ') HAYUCIICHA TICHCHSI,
HE BBIIVIAYEHHAs 3a MPEeAbIIyIINe TPHU Toja.

Hpyromy 3asButento — P.AxyH/10By B belnsiraHcCkoM pailOHHOM
otaenennn locymapcTtBeHHOro (OHAA COLUMATBHOM 3alUTHI C
20 centsa6ps 1994 roma Obuta Ha3Ha4YeHa TMeHCHs Kak WHBanuay Il
TpyHIibl B CBSI3W C pPaHEHUEM, MOJydyeHHbIM B 1992 romy B
Kapabaxckoii Boitne. 31 okts10pst 2017 rona P.AxyHnoB obparucs ¢
3asBJ€HUEM B YINpaBlI€HUWE HAa3HAUYEHUW HA OCOOBIX YCIOBMSIX
locynapctBenHoro Qonma conuanbHOW 3alIUTHI JJII Ha3HAYCHUS
TPYAOBOW IEHCUU MO WHBAJMIHOCTU KAaK BOEHHOCIYyXalemy. B
CBA3U C 3THUM Ha OCHOBAaHUU NPEACTABICHHOT0O MHHHUCTEPCTBOM
oboponsl A3zepbaiimkanckoil PecrmyOnukn nHQpOpManMOHHOTO
aucta ot 18 oktsa6pst 2017 rona Homep MN-09288 P.AXyH110By C
1 HOs1O6pss 2017 roma ObuTa Ha3HA4YEHA MEHCHS MO0 WHBAIMIHOCTH
Il rpynmel “B CBA3M C paHEHHEM, MOJY4YEHHBIM IMpU OOOpOHE
Azepbaiimkanckoit Pecyonuku”. Tlociie mepenaun MeHCHOHHOTO
nena B YOpaBlieHHME Ha3HAueHUW Ha OCOOBIX YCIOBHUSX
locynapctBenHoro (hoHaa COMaNbHOM 3aIIUTHI TPOU3OIILIO MOBHI-
nieHue pazmepa neHcnd. OHaKko nepepacyeT U BbIIIaTa EHCUU 110
UCTEKIIEMY CpOKY OBUIM MPOU3BENCHBI JHUIIb 3a TPEXJIETHUU
MIEPUOA.

HecMmotps Ha TO, 4TO Cyzibl NEPBOM U ANEIUISIHIUOHHOW WHCTAHLINI
yIOBJIETBOPWJIM HMCKH TO 00OUM JiejaM, TE€M HE MEHee,
AIIMUHUCTpaTHBHasA KoJuleruss BepxoBHOro cyaa, ccpuiasicb Ha
omnpeneneHue NaHHoOW komieruu “O mpumMeHeHun ctatbu 32.1-1
3akona Azepbaitmxanckoil Pecnyonuku “O TpyIoBBIX IEHCHUAX OT
8 okta0ps 2020 rona, orkinonmia ucku P.l'amkuesa u P.Axynnona.

[Tnenym KOHCTHUTYLIMOHHOTO Cy[a, YYUTHIBAasl TO, YTO MPEIMET
o0eunx ka0l KacaeTcsi OAHOTO U TOTO e BOMPOCa, B COOTBETCTBUU
¢ vactbto | crareu 17 Buyrpennero ycraBa KoHCTUTYIIMOHHOTO
Cy/ia TOCYUTAI TeJIeCO00pa3HbIM O0BEIMHUTE UX B OTHO TIPOU3BO/I-
CTBO.
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B cBsi3u ¢ xxano6amu [lnenym KoHcTUTyIIMOHHOTO Cy/na OTMEYaeT
CIEYIOIIIEE.

Ha ocnoBanuu yactu I crarbu 60 KoHCTUTYIMU KaX0My rapaH-
TUPYIOTCS 3alllUTa €ro MpaB U CBOOO B aIMUHUCTPATUBHOM TIOPSIIKE
U CyJe.

[IpaBo Ha cyneOHYIO 3aIIUTY, HAXOSACH B PSIAY OCHOBHBIX IIpaB U
CBO0OO/T YeJIOBEKa U IpakIaHNHA, OJJTHOBPEMEHHO BBICTYIIAET B Kaye-
CTBE€ TapaHTUM 3aKpeIUIeHHBIX B KOHCTUTYIIMK APYTHUX MpaB U CBO-
6oxa. CyneOHas rapaHTusi, C OJHOW CTOPOHBI, YCTAHABIMBAET IIPABO
KaXJIOro oOpaimarbesi B CyA JJisi BOCCTAHOBIICHHS] HapYyIICHHBIX
mpaB U CBOOOJ, a C IPyroi, — 00sS3aHHOCTh CYJOB PacCMaTpPUBAThH
JaHHBIE 00pallleHUs U TPUHUMATh 10 HUM CIIPABEIJIMBOE PEIICHUE.

[IpaBo Ha conmambHOE OOECIIEUCHHE, SBIIIONICECS OIHUM U3
OCHOBHBIX COLIMAJIbHO-IKOHOMHUYECKUX IMPaB, 3aKPEIUICHO B CTAThe
38 Koncrurynuu. ComiacHO JaHHOM CTaThe KaXKIbli UMEET IPaBo
Ha coluanbHOe obecnieueHne. Kaxxaplii mMeeT paBo Ha COIUATb-
HOe oOecrneyeHue Mo AOCTUNKEHHU YCTAHOBJIEHHOTO 3aKOHOM
BO3pacTa, B ciiy4ae OOJI€3HH, WHBAJIMIHOCTHU, MOTEPU KOPMUIIBIIA,
yTpaTbl TPYAOCIOCOOHOCTH, 0e3paboTHIBI U B HMHBIX CIydasx,
MPEAYCMOTPEHHBIX 3aKOHOM.

[TpaBo Ha comuanbHOE o0ecreyeHne, Kak CyObeKTUBHOE MTPaBo, B
NEPBYIO OYEpE/lb, IPEIyCMaTPUBAET IPABO KaXKI0rO Ha MOJYyUYECHHE
IIEHCUU B YCTAHOBJICHHBIX 3aKOHOM CIydasix M pa3Mepe. B stom
KOHTEKCTE TIEHCHOHHOE O0eCIieueHre BBICTYMAeT B Kaue€CTBE BaXK-
HOM COCTAaBHOM YacTH MpaBa Ha ColMalibHOE 0OecreyeHHe.

JlaHHO€ MpaBO HALLIO OTPAXKEHUE U B PAAE MEKIyHAPOIHO-
IIPAaBOBBIX JOKYMEHTOB. Tak, B COOTBETCTBUM CO CTarbed 22
BceoOmieit nexnapariuu npaB 4esioBeKa, Kax bl 4YeJIOBeK, KaK YJieH
oOurecTBa, UMEET MPaBO Ha COlMAlIbHOE oOecreyeHne U Ha ocCy-
HIECTBJICHUE HEOOXOAMMBIX I MOAJAEPKAHUS €ro JOCTOMHCTBA U
JUIsl CBOOOTHOTO Pa3BUTHSI €T0 JIMYHOCTH TPaB B YKOHOMHUYECKOM,
COITMATILHON W KYJIBTYpHOW O0O0JacTAX dYepe3 IMOCPEICTBO HaIlUO-
HaJIbHBIX YCUJIUN U MEXIYHAPOIHOTO COTPYTHUYECTBA U B COOTBET-
CTBUHM CO CTPYKTYPOH M peCypcaMH KaxKJ0T0 TOCyIapcTBa.

Crarbst 9 MexnayHapoaHoro nakra “O0 SKOHOMHYECKHX, COLU-
aJbHBIX U KYJIBTYPHBIX MpaBax’ MpeayCcMaTpUBAECT MPaBO Kaxoro
YeJI0BEKa Ha COLMAIBHOE 00ecTeueHue.
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B cBs3u ¢ mocTaBieHHBIM B jkajgo0ax BompocoM Ilnenym
KoHncTuTyimmonHoro cyja orMeuaet, 4To HOBbIM 3aKoH “O TpyAOBBIX
NEHCUSX’, PETYIUPYIONMIUN TPYAOBbIC MTEHCUH, ObUT IPUHSAT 7 (heB-
pans 2006 roma, u Bctynuia B cuiy ¢ 1 sHBaps 2006 rona.
JIeCTBYIOIINI B HACTOSIIIIEE BPEMSI TAaHHBIM 3aKOH YCTAHABIMBAECT
OCHOBaHUS BO3HUKHOBEHMS IpaB IpaxkjaH Ha TPYAOBYIO MEHCHIO,
IpaBujia peaau3aiiy dTUX MPaB U CUCTEMY 00CCIIeUeHUs TPYIOBOM
IICHCHUECH.

Ha ocnoBanuu npexneit penakuuu crarbu 31.1 3akona “O tpy-
JOBBIX MEHCHUAX’ JHIa, oOJafaronide MpaBoM Ha TPYIOBYIO TEH-
CHI0, MOTJIM OOpaTUTHCS 32 Ha3HAUCHUEM TPYAOBOM IIEHCHUH B JIFO00E
BpeMs CO JIHS BO3HUKHOBEHHUS IpaBa Ha Hee O3 BCAKOTO OrpaHude-
HUs cpokoB. Ha ocHOBaHMM U3MEHEHMsI, BHECEHHOTO B OTMEUEHHYIO
cTarbio 3akoHOM AsepOaiikanckoi Pecnyonuku ot 10 mapra
2017 rona (Bctynun B cuiny ¢ 1 utomns 2017 roga), U3 JaHHOUM CTaThu
WCKITFOUCHBI CJIOBa “0€3 BCAKOTO OTPAHMYCHHS CPOKOB”, a TaKXkKe
nobaieHa crarbs 32.1-1 HOBoro conepxanus. Ha ocHoBaHUM HbIHE
JEUCTBYIOLIEH PEAAKIIMU TAHHOM CTaThH, TPYJIOBbIE IEHCUM HAa3HA-
YaloTCsl CO JHS BO3SHUKHOBEHHS IMpaBa Ha HeEe, OJHAKO HE paHee
BCTYIUICHUS B CUJTYy HACTOAIIIETO 3aKOHA B YCTAHOBJICHHBIE B JAHHOM
CTaThe CPOKH C BBHITJIATOM He OoJjiee, YeM 3a TPH Toj1a JI0 AaThl oOpa-
[ICHHUS.

Kak ykazaHo B omnpeneneHuu AJIMUHHCTPATUBHOM KOJUIETHH
BepxoBnoro cyna ot 8 okTsi6pst 2020 rona, panee rnpaBoBasi O3UIIHS
AJIMUHUCTPATUBHOW KOJUIETMM BEpXOBHOIO Cy/a Mo OTMEYEHHOMY
BOIIPOCY 3aKJIKOYAIach B TOM, 4TO cTaThs 32.1-1 3akona “O Tpyno-
BBIX MEHCHUSAX~ HE JOJKHA MPUMEHSATHCS B OTHOIICHWH JIWII, TICH-
CHOHHOE TMPaBO KOTOPBIX Bo3HUKIIO 110 1 utons 2017 rona. Cyn kac-
CaIlMOHHON HWHCTAHIIMU OOOCHOBBIBAJI J3TOT BBIBOA 4YacThio VII
ctarbu 149 KoHCTUTYIMU, yCTaHABIMBAIONIEH MPUHIMI HEAOIY-
CTUMOCTH OOpaTHOM CHJIBI HOPMATHBHO-TIPABOBBIX aKTOB, a TaKXKe
cratbeit 87 KoHCTUTYyLIMOHHOTO 3akoHa A3zepOailiIKaHCKOMN
PecnyOnuku “O HOpMaTUBHBIX IPABOBBIX aKTax .

OnHako BMOCHIEACTBUM AJIMUHUCTpPATHBHAs Kojuierus Bepxos-
HOTO CyJla IpU3HaJIa HEOOXOAUMOCTh ITPUMEHEHHSI HHOTO TOIX0/1a,
OTJINYHOTO OT MPABOBOM IMO3WILIMM, OMPEACICHHON CyIOM Kacca-
MOHHOM MHCTAHIIMYU B MPEIbIAYLIUX PEIICHUSIX IO CIOPHOMY IIpa-
BOBOMY BONpOCY. BepXoBHBIN CyJ, MPUIsS K TAaKOMY BBIBOJIY, UYTO
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rocyaapcTBo obnagaeT 6oJiee MUPOKOil CBOOOOM CYX IACHHUS B pery-
JUPOBAHUU COLMAIIBHBIX U 3KOHOMUYECKHX BOIPOCOB, YTO CTaThs
32.1-1 3akona “O TpyaoBbIX IEHCUSX  HE MOBJIMsIA HA YpE3BbIYAK-
HOE YyXY/ILIEHUE MPABOBOTO MOJOXKEHUS TPakJIaH, U3MEHWI CBOU
MOJXO/I ¥ MPaBOBYIO MO3UIIMIO B OTHOILIEHUHU CIIOPHOT'O BOMpOCA.

Tak, AnMUHUCTpaTUBHAs KoJuierus BepxoBHOro cyna onpexaesne-
HueM oT 8 oktaA0ps 2020 ropa mpuHsUIa pelieHue O NPUMEHEHUU
MOJIOKEHUS “‘C BBIIIATOM HEe OoJiee, ueM 3a TpH rofa A0 AaTkl oOpa-
LIEHHS, IPEYCMOTPEHHOTO B MIEPBOM MPEIIOKECHUN OTMEYEHHOM
CTaTbH, TAK)KE B OTHOUIEHUH JIML, IEHCUOHHOE IIPABO KOTOPHIX BO3-
Huko 10 1 uronsa 2017 roaa, KOTOpble, OJHAKO OOpaTHIIUCh B aMU-
HUCTPaTUBHBIN OPIraH 3a HA3HAYEHUEM WIIM IEPEPACUETOM TPYIOBOI
[EHCUU MOCJE YKa3aHHOW JaThl.

[Ipunumas onpenenenue ot 8 okTs0psa 2020 roga, AxMUHHCTpa-
TUBHas KoJUIerus BepXoBHOro cyja BHECA SICHOCTh B TAKUE BOINPO-
CBl, KaK IPaBO HA COLMATbHOE 00eCcTeueHne, SBISIONICECs OJHIM U3
COLIMAJIbHO-PKOHOMUYECKHX IIpaB, MPOILEcC AeMOrpapuuecKkoro
CTapeHUs1, HETIOCPECTBEHHAs] 3aBUCUMOCTh d(h(HEeKTUBHOMN peann3a-
MU COITMAIBHBIX TPaB OT (PMHAHCOBBIX BOSMOXKHOCTEH rOCy1apCcTBa,
MpeayNpexIeHHe He MPEYyCMOTPEHHBIX B OIOKETE JOMOTHUTEIb-
HBIX PACXOJHBIX 0053aTeIbCTB, YBEIUYCHHE CpOKa MpeObIBaHUS
MIEHCUOHEPOB Ha MEHCHUU U TIp.

[Tnenym KOHCTUTYLIMOHHOTO CyJla OTMEUYAET, YUTO HE3ABUCUMOCTD
Cyla, Kak oOpraHa rocyJapCTBEHHOHN BIJIACTH, IPEAyCMaTpPUBAET
TaK)K€ €ro JIMCKPELMOHHBIC MOJTHOMOYHSI, TO €CTh CBOOOIY CyXKIe-
HUM, NpUYEM JaHHbIE TTOJTHOMOYHMS CITy’KaT 00ECIEUeHHUIO TTOCPe]-
CTBOM TMpPaBOCYIUsl TpaB MU CBOOOJ YENIOBEKa, 3aKPEIUICHHBIX B
KoncTuTynmm m 3akoHax, a TakXe MEXIYHAPOIHBIX JOTOBOpax,
CTOPOHOM KOTOPBIX siBisieTcst AzepOaiimkanckas PecryOnuka.

[Tynkr 3.2 Vkaza Ilpesunenta AzepOaiimxaHnckoi PecmyOnuku
“00 ynmyonennn pedopM B CyIeOHO-TIPABOBOM CUCTEME” OT 3 ampets
2019 roma mpemycmarpuBaeT 3akperieHue oos3aHHOocTH Bepxos-
Horo cyna Azepbaiixanckoi Pecrybnuku nmo popmMupoBaHuio eau-
HOUM CyneOHOW MPaKTUKKW U MEXaHU3Ma WCIOIHEHUs JaHHOW 00s-
3aHHOCTHU C LIeNIbI0 0OecreyeHusl CTaOUIbHOCTH IMOIX0/a CYAOB K
PELICHHIO MTPABOBBIX BOIPOCOB U MPOTHO3UPYEMOCTH UX MPABOBOM
TO3UIINH B CBSI3U C TPUMEHEHHEM HOPMAaTHBHO-IIPABOBHIX aKTOB.
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[Tpu ocymectBiennn BepXxoBHBIM CyIoOM OTMEUEHHOM 00s13aHHO-
CTH CJIEIyeT pPYKOBOJICTBOBAaTbCS HOpPMaMu U NPUHIUNAMHU
KoncTutynuuu, npuMeHSATh MOJ0XKEHHUS HOPMAaTUBHO-IIPABOBBIX
aKTOB B COOTBETCTBUU ¢ OCHOBHBIM 3aKOHOM C TOYKH 3pEHUs Tpe-
6oBanHuii crarbu 147 OCHOBHOIO 3aKOHA, a TaKK€ yUUTHIBATh MpHU
BHECEHHH CYIIECTBEHHBIX M3MEHEHHH B yXe C(OPMHUPOBABIIYIOCS
Cy/1eOHYIO0 TPAKTUKY MPHHIMII COXPAaHEHHUs CTAOMIBLHOCTU MPaBO-
BOIl CHCTEMBI, TPHOPUTETA IIPAB U CBOOO/ TPaXKIAaH.

B cBsa3u ¢ atum [Inenym KoHCTUTYIIMOHHOTO CyJia elie pa3 oTMe-
yaeT, 4yTo nosiokeHus dactu [ cratem 131 Konctutynmu, a takxke
yactu | ctarbu 77 3akona Azepbaiimkanckoit Pecriyonmuku “O cymax u
cynpsax’’, cratbu 98-1.1 A IMUHUCTPAaTUBHO-IIPOLIECCYATBHOTO KOJIEKCa
AzepbOaiimxanckoit Pecnybnuku (mamee — AJMUHHCTPATUBHO-
MPOIIECCyabHBIN KOJIEKC) CITy>KaT (POPMUPOBAHHUIO EAMHOM CyJIeOHOM
NPAKTUKH.

Kak ykazano B IlocranoBnenun Ilnenyma KoHcCTUTylHOHHOTO
cyaa “O tonkoBanuu ctarbu 420 I'pak1aHCKOTO IMpolieCCyaabHOTO
Kozxekca AzepOaitmxanckoil Pecriyonmuku™ ot 28 despanst 2012 rona,
OTJIMYAIOIIMKCA OT yXe C(OPMHUPOBABILEHCS CyIeOHON MPaKTUKU
MOJIXOJT KACCAIMOHHOIO Cy/la K aHAJIOTMYHBIM CIydasiM ¢ (QakTuye-
CKOWM M FOPUJIMYECKOM TOUKH 3peHUsSI 0€3 yKa3aHHUsl COOTBETCTBYIO-
IIMX TPUYHH MOXKET MPUBECTU K HAPYIICHUIO TapaHTHH CyAeOHON
3allUThI, 3aKperyieHHoH B ctathe 60 Koncturyuuu.

Cnenyer Takke OTMETUTb, YTO B YIOMSHYTOM OINpEIEICHUN
AIMUHUCTpaTUBHAS Koyjierust BepXoBHOro cyna ykasana B CBS3U
co crareeir 32.1-1 3akona “O TpynoBBIX MHEHCHUSAX , YTO 3aKOH,
NpeaycMaTpUBalONMi HOBOE peryiupoBaHue, ObUT MPUHAT
10 mapra 2017 roga, onybnukoBaH B nedaru 3 mas 2017 roga, a
BcTynuia B cuity ¢ 1 utons 2017 roma. To ecTh mpaBo HOBOTO pery-
JupoBaHMs, (AKTUUYECKH MpeaycMaTpUBaIOlIee TEePEeXOaHBIH
NEPUOJI, YCTAHABIIMBAET PeAIbHOE BPEMS M BOSMOXKHOCTH I 00ec-
MEYECHMsI peaju3alliy MpaB JIML, BOSHUKIIMX Ha OCHOBAaHUM MPEXK-
HUX HOpM. JIuma maHHOW Kareropuu, OOpaTUBIIKMCH IO JTHS BCTYTI-
JICHUS 3aKOHA B CUJIY, MOIVIM JOOMTHCS pealn3ali CBOMX IpaB B
NOpsJIKE, YCTAHOBJICHHOM MpexHel HopMol. IMEHHO MO3TOMY KOJI-
Jerusi MOoCYHuTalna, YTO HMENHUCh (DAaKTUYECKHE BO3MOXKHOCTH HU
NEHCTBYIOINE MEXAHU3MBI JJIsl CBEACHMS 1O MUHHMYyMa BIIUSHUSA
HOBOI'O PpEryJIMpOBaHMS Ha IIpaBa TPYIAOBbIX IEHCUOHEPOB.
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YuuteiBass 310, AIMUHHCTpaTMBHAs Koiuieruss BepxoBHoro cyna
IpUIlJIa K TAKOMY BBIBOJY, UTO IMOJIOKEHUE “‘C BBIIIaTON He OoJee,
YeM 3a TPU T'oJla JI0 1aThl 0OpalieHus”’, IPeayCMOTPEHHOE B IEPBOM
npemioxkennn craten 32.1-1 3akoHa “O TpynoBBIX NEHCHSX
JOJKHO TMPUMEHSTHCS TAK)KE B OTHOLLIEHUU JIUL, IEHCUOHHOE MPaBo
KOTOPBIX BO3HUKIIO 10 1 utons 2017 rona, KOTOpble, OJHAKO 00paTH-
JUCh B ]MUHUCTPATUBHBIN OpraH 3a Ha3HAYeHUEM WU Iepepacye-
TOM TPYAOBOM MEHCUU MOCIJE 3TOM AATHI.

B cBa3u ¢ stum [lnmenym KOHCTUTYHHMOHHOrO Cyga CYUTAET
HEOOXOJAMUMBIM OTMETUTb, YTO, HPUXOAS K TaKOMYy BBIBOLY,
AnMuHUCTpaTHBHAsT Koyieruss BepXoBHOro cyna He MpUHSATIA BO
BHHUMaHUE BO3MOXHOCTb TOTO, YTO B HEKOTOPBIX CIy4asix UCTEUEHUE
CpPOKa MOYKET UMETh MECTO HE3aBUCUMO OT Boju Jsuna. [Toatomy
CyAaMm, pacCMaTpHUBAIOLIMM COOTBETCTBYIOIME J€JIa, CAEAYET IOJ-
HOCTBIO M BCECTOPOHHE M3YUYUTh JI0KA3aTENbCTBA, OTpaXKarolIUe
MIPUYUHBI TOTO, YTO JIMLA, [TOJTYYUBIIME [TPABO HA MIEHCHIO J10 BCTYII-
JIeHUS TAHHOW CTaTbU B CUITY, HE OOPATHIINCH 32 Ha3HAYEHUEM TICH-
CUU B COOTBETCTBYIOUIME aIMUHUCTPATUBHBIE OPTraHbl 10 1 Hrois
2017 roxa (Tot (hakT, 4TO Takoe oOpaleHue He ObIIO MPEICTABICHO
JI0 YKa3aHHOMW JaThl, CBSI3aH C COCTOSHUEM 3/I0POBbs JINLA WIIM HE
3aBUCSIIMMH OT €r0 BOJHM APYTUMU OObEKTHBHBIMU M YBaKUTEIIb-
HBIMH TPUYMHAMH), JaTh UM OOOCHOBAHHYIO IMPABOBYIO OICHKY,
NPUHSTH PElIeHHe, COOTBETCTRYIoIIee TpeboBanusiM KoHcTuTynuu
Y 3aKOHOB.

[Ipu paccMoTpeHuH cyjlaMu Takoro pojia UCKOB CIEAYET COOIIo-
natb TpeOoBaHUsS cTaThu 13 AJIMUHUCTPATUBHO-IPOIECCYATEHOTO
KOJIEKCa M MPaBOBbIE NO3WLIMM, OTpakeHHble B [locraHoBieHUH
[Inenyma KonctutyuuonHoro cyma “O ToinkoBaHUM cTaTbu 13
AJMUHUCTPATUBHO-TIPOIIECCYAIbHOTO KofleKca A3zepOaiiikaHCKoi
Pecny6muku” ot 17 centsops 2014 rona.

Tak, Ha OCHOBaHUU CTaTh¥l 13 AIMHUHHCTPATUBHO-TPOIECCYATEHO-
ro KoJieKca, cy/l 00s3aH OKa3blBaTh COACHCTBUE y4YacTHHKAM MpoO-
1ecca B yCTpaHEHUH JIOMYIIEHHBIX B UCKaX (hOpMalibHBIX Hapylie-
HUM, YTOUHEHUU HESICHBIX UCKOBBIX TpeOOBaHMi, 3aMeHe OnO0Y-
HBIX BUJIOB UCKa OoJiee OAXOSAIINMU, TONOJTHEHUH HEMOIHBIX (ak-
TUYECKUX JAaHHBIX, a TAK)KE B MPEICTaBICHUU OOBSCHEHUH, UMEIO-
HIMX 3HAYEHUE JJIs ONPENIETICHHUS U OLIEHKH 0OCTOSITENIbCTB JIETa.
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CornacHO MpaBOBOM MO3ULMHU, ONPENEIICHHONW B BBIIICOTMEYECH-
HoM [loctanosnenuun Ilnenyma Koncrurynumonsnoro cyna, o0s3aH-
HOCTh CY/IbHM IO OKa3aHHUIO COAEWUCTBHSI MOXET ObITh CBsI3aHA HE
TOJIBKO C YCTpaHEeHHuEeM (OopMalIbHbIX HApYIIEHUH, HO U BBISICHEHHEM
(dakTHYeCKUX 0OCTOSITENIbCTB.

[Tnerym KoHCTUTYIIMOHHOTO Cy/a TakKe CUMTAET Ba)KHBIM yKa-
3aTh, 4YTO CyJaM, pacCMaTPHUBAIOLIMM JieJa MO COOTBETCTBYIOIIMM
HCKaM, CJIEIyeT ydecTb, uTo cTarhs 32.1-1 3akona “O TpymnoBbIX
MeHcusAx” perynupyer (axkT Ha3zHaueHus TpyaoBod mneHcuu. 30
HOs10pst 2018 rona gaHHas cTaThs ObLIA JOMONHEHA cTarbeit 32.1-2
— HOPMOM, PETYIHMPYIOMIEN BOIPOCHI, CBSI3aHHBIE C MEPEPACUETOM
paHee Ha3HAYEHHOM NeHCUU. To €CTh Ha OCHOBAHUM YCTAHOBIICHHOU
HOPMBI, TPYJIOBbIE MEHCUM, HA3HAUYEHHBIE C y4eToM cratbu 22-1.1
OTMEUYEHHOI0 3aKOHA, BBIIUIAYMBAIOTCS 3a HUCTEKUIMI Mepuoj B
COOTBETCTBUHU cO cTarbell 32.1-1 naHHOro 3akoHa He paHee, YeM C
1 staBapst 2019 ropa.

OpHako, 4TO KacaeTrcss HACTOSIIMX JIe], CyA KacCallMOHHOW
MHCTAaHIMU, HE NPUHMMAs BO BHUMAaHUE YCTAHOBJIEHHBIE CylaMHU
00CTOSITeNIbCTBA JIeN1a, IPUYMHBI TOTO, ITOYEMY 3asBUTENIH He o0Opa-
TWINCh B ONPEIEIICHHBIE aThl B COOTBETCTBYIOLME AJIMUHUCTpa-
TUBHBIE OpraHbl 3a HA3HAUYEHHUEM U IIEPEPACYETOM IIEHCUH, OTKJIO-
HWJI WCKH, COCJIABILKCH JIMILIB HA BBIIIEOTMEUEHHOE ONPEICIICHNE
JAHHOTO CyJa.

[Inenym KOHCTUTYLIMOHHOIO CyJa CUMTAET, UTO MPUHATUE Cya-
MU PEIIEHUS IPU PACCMOTPEHUHU €N, CBSI3aHHBIX C IMEHCUOHHBIM
oOecrieueHreM, 0e3 U3y4eHHs] KOHKPETHBIX 00CTOSTENBCTB KaXKI0TO
Jiena, CO CChUIKOM JIMIIb HA ONpeAeeHue AJIMUHUCTPATUBHOMN KOJI-
neruun BepxoBHoro cyna ot 8 okta0pst 2020 roga MokeT IPUBECTH K
HapyleHuto TpedoBanuii crarbu 60 Konctutymum.

Kpome Toro, nongoxxkeHue “auua B T€YEHUE JJIUTEIBHOTO EPUOIA
BO3HUKHOBEHHUS UX NPAB M JIaKe B TEUEHUE TEPEXOIHOT0 Mepuosa
710 JTHS BCTYIUICHMSI B CHJIy HOBOT'O 3aKOHAa KOHKPETHO HE 00paTu-
JIUCH 3a peanu3aliueil CBOUX MpaB, YTO MOXKET OBITh PACIIEHEHO KaK
00CTOATENBCTBO, MOATBEPKJIAIOIIEE OTCYTCTBHE y HUX peaibHOU
MOTPEOHOCTH B JAHHBIX MEHCHOHHBIX CPEJICTBAX’ OTMEUYEHHOTO
onpeneneHus AIMUHUCTPATUBHOM KOJUIETMM BepXOBHOrO cyna, Kak
OCHOBaHHOE Ha IMPEANOJIOKEHUAX, MOXKET OKa3aTb HETraTUBHOE
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BJIMSTHUE HA pa3pellieHue Jell, CBI3aHHbIX ¢ TEHCHOHHBIM olecrieye-
HUEM, B COOTBETCTBUHU C 3aKOHOJATEIHCTBOM.

Taxkum o6pa3om, [Tnenym KoHCTHUTYIIHOHHOTO Cyaa CUUTAET, YTO
B XOJ1€ MPUHATHS AJIMUHHCTPATUBHON Kosierneil BepxoBHoro cyna
noctaHosyeHu# ot 20 HoaAOps 2020 roga u 14 oxts6ps 2020 roga B
pe3ysbrare NpUMEHEHUsl onpeaeieHus AaHHou koyerun "O npu-
MeHeHuu cratbu 32.1-1 3akona "O TpynoBbix neHcusx'"" B Takom
BuJe 0e3 MpoBeNeHUs BCAKUX Pa3NuuMil ObLIM HapyLICHBI MpaBa
3asiBUTEJICH, 3aKpeIIeHHbIE B cTarbsax 38 u 60 Koncturyuu.

VYuursiBas BbieykazaHHoe, [lnmenym Konctutynmonnoro cyaa
MPUXOJIUT K CIEAYIOIINM BbBIBOAAM:

— W3-32 HECOOTBETCTBUS IOCTAHOBJIEHUSA AJIMHHHCTPAaTUBHON
KoJulern BepXoBHOTO cyna Mo ey OTHOCHUTENIbHO TpeOOBaHHUS
Pl'amxueBa k VYmpaBlieHHIO Ha3HAUEHHH Ha OCOOBIX YCIOBHUAX
T'ocynapcTBeHHOTO (pOHJ1a COLMATBLHOM 3aIUTHI O IepepacyeTe neH-
CHU U BBIIIaTE €€ HEeBBITUIadYeHHOM cyMMBbI OT 20 Hoss0ps 2020 roga
crarbsiM 38 u 60 Koncrurynuum u crarbe 96 AIMHMHHCTPaTHUBHO-
MIPOLIECCYATIBHOIO KOJIEKCA CIEAYET CUUTATh €r0 yTPATUBLINM CHUILY.
Jleno cnenyer nepecMOTPETh B MOPSAKE U CPOKH, YCTAHOBIICHHBIE
aIMUHUCTPATUBHBIM U TPAXKIAHCKO-IIPOLECCYaTbHbIM 3aKOHOZA-
TeIbCTBOM A3sepOaiixkaHckoil PecrmyOnuku, B COOTBETCTBUH C
MO3ULUSMHU, OTPAKEHHBIMM B HacTosileM [locTaHoBieHny;

— H3-32 HECOOTBETCTBUS IOCTAHOBIEHUS AJIMHHHCTPATUBHOM
KoJulernn BepxoBHOro cyna mo ey OTHOCHTENbHO TpeOOBaHMS
P.AxynnoBa k VYmpaBieHHIO Ha3HAYeHMH Ha OCOOBIX YCJIOBHSIX
TocynapctBenHoro (hoHAa COIMANTBHON 3alIUThI O HAYUCIICHUH TIEH-
CUM 3a UCTEKUIMI IEepHoj W BbIILJIATE BO3HUKIIEH pa3HULBI OT
14 oktsa0ps 2020 roga crartebsam 38 u 60 Konctutyuu u crarbe
96 AIMUHUCTPATUBHO-IIPOLECCYAIBHOTO KOJEKCa CIENYET CUUTATh
€ro yTparuBmuM cuily. Jleno cieayer mepecMoTpeTh B MOPSAIKE U
CPOKHM, YCTAHOBJICHHbIE AJMUHUCTPATUBHBIM M TIPaAXKIAAHCKO-
MPOIECCYATbHBIM 3aKOHOAATENLCTBOM A3sepOaiimkanckoil Pecry6-
JIMKHU, B COOTBETCTBUU C MO3ULUSAMH, OTPAKEHHBIMH B HACTOSIIEM
[TocranoBnenuu.

PyxoBoactBysich ywactsimu V u IX crateu 130 Konctutryuum
Azepbaitkanckori Pecriyonukm, crarbsamu 52, 62, 63, 65-67 u 69
3akona AsepOaiimxanckoit PecrmyOmuku “O KoHcTUTyHHOHHOM
cyae”’, Ilnenym Koncrurynnonsoro cyna
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IMIOCTAHOBMUIJIL

1. M3-3a HECOOTBETCTBUS NOCTAHOBJICHUS AIMUHUCTPAaTUBHOU
koternn BepxoBHoro cyna AsepOaifmxanckoil PecryOnuku 1o
Jielly OTHOCUTENbHO TpeboBaHus Posmana ['amxueBa x VYmpas-
JICHUIO Ha3HAUYEHUI Ha 0coObIX yciioBusAX ['ocynapcTBeHHOro (hoHAa
COLIMAJIbHOM 3aluThl Ipu MUHKUCTEPCTBE TpyJda U COLMAIBHOU 3a-
IIUTHl HaceneHus AszepOaiikaHckoil PecryOnuku o mepepacuere
MEHCUM M BBHIIIJIATE €€ HEBBIIAYCHHOW cyMMbl OT 20 HOsSOps
2020 roma craresiMm 38 u 60 Koncturyumum AzepbaiipkaHCKoM
PecniyOnuku u craree 96 AAMHHHMCTPATHMBHO-IPOLECCYaTbHOTO
kojiekca AzepOaiixanckoil PecriyOiauky cunTaTh €ro yTpaTHUBIIMM
cuiny. Jleno mepecMOTpeTh B NOPSAJIKE M CPOKH, YCTAHOBJIEHHBIE
aIAMUHHUCTPATUBHBIM U T'PAXKIAHCKO-IIPOLIECCYaIbHbIM 3aKOHOAA-
TeNbCTBOM A3zepOaiixanckon PecmyOnuku, B COOTBETCTBUH C
NO3ULMAMH, OTPAXEHHBIMU B HacTosieM IlocTtaHoBienun.

2. W3-3a HECOOTBETCTBUS NMOCTAHOBIEHUS AJIMHUHUCTPaTUBHOU
kojuierun BepxoBHoro cyma AszepOaiimxanckoil PecnyOnmuku 1o
JIelTy OTHOCUTENIBHO TpeboBaHus Pamuiiss AXyH10Ba K YIIpaBJIEHUIO
Ha3HaueHU Ha ocoObIX ycnoBusx [ocymnapcrBeHHoro ¢onma npu
MunncTepcTBe Tpyda M COUMAJIBHOM 3alIUTBl  HACEJICHUS
AzepbaiimxaHcko PecyOnmky 0 HAYMCIIEHUH TIEHCUU 32 UCTEKIITHIA
MIEPUOJT ¥ BBITUIaTE BO3HHKIIEH pa3Hullbl oT 14 okTsa6ps 2020 roga
crarbsiM 38 u 60 Koncrurynum Aszep6aiimxanckoil PecryOnuku u
cratbe 96  AIMUHHUCTPATUBHO-IIPOLIECCYAILHOTO  KOJIeKca
AzepOaiipkanckoil PecryOnuku cuMTaTh €ro yTpaTHBILUM CHITY.
Jleno nepecMOTpeTh B MOPSAJKE U CPOKH, YCTAHOBJIEHHBIE aMUHU-
CTPATUBHBIM M TI'PAKIAHCKO-IIPOLECCYAIbHBIM 3aKOHOAATEIbCTBOM
AzepOaiipkanckoil PecnyOnuku, B COOTBETCTBUHU C IMO3ULUSIMU,
OTpakeHHbIMHU B HacTtosiieM [locTranoBnenuu.

3. [locTaHoBIEHNE BCTYIAET B CHIIY CO JTHS OITyOIMKOBAHMUS.

4. TlocraHoBleHHE OIyOJMKOBaTh B Tazerax ‘“‘AsepOaiikan’,
“Pecnybnuka”, “Xanr razetu”, “bakunnckuii padounii” u “BectHuke
Koncrutynmonnoro cyna Asep0aiimkxanckoit Pecriyomuku™.

5. IlocraHoBIIEHUE SIBIISIETCS OKOHYATEIbHBIM U HE MOXET OBITh
OTMEHEHO, MU3MEHEHO WM OQUIHUATIBHO MCTOJIKOBAHO HU OJHUM
OpraHOM HJIH JIMLIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi inzibati Xotalar
Macollasinin 132.1.2 va 53-cii maddalarinin
alagali sakilda sorh edilmasina dair

11 noyabr 2021-ci il Baki sohori

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Humay Ofendiyeva,
Révsen Ismayilov (meruzecgi-hakim), Ceyhun Qaracayev,
Rafael Qvaladze, Mahir Muradov, Isa Necefov ve Kamran
Sefiyevdan ibarat torkibde,

moahkeamsa katibi Foraid Oliyevin istiraki iloe,

Azerbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Mehkemaesi haqqinda” Azerbaycan
Respublikasi Qanununun 27.2 ve 33-cii maddealerine veo
Azoarbaycan Respublikasi Konstitusiya Moahkemasinin Daxili
Nizamnamoesinin 39-cu maddasine miivafiq olaraq, xiisusi kons-
titusiya icraatinin yazili prosedur qaydasinda kegirilon mohkama
iclasinda Sumgqayit Sehor Moahkemaesinin miiracioti osasinda
Azarbaycan Respublikasi Inzibati Xetalar Macallesinin 132.1.2
vo 53-clii maddslorinin slageli sokilde serh edilmasine dair
konstitusiya isine baxdi.

Is {izro hakim R.Ismayilovun meruzesini, maraqli subyektlorin
niimayondalari Sumqayit Seher Mehkemasinin hakimi F.9liyevin,
Azoarbaycan Respublikas1t Milli Maclisi Aparatinin Dovlet quru-
culugu, inzibati ve harbi ganunvericilik sobasinin Herbi
ganunvericilik sektorunun miidiri T.Seyx-Zamanovun, miitoxas-
sislor Azerbaycan Respublikast Ali Mahkemasinin Cinayat
Kollegiyasinin hakimi $.Yusifovun, Baki Apellyasiya Mahko-
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masinin Cinayat Kollegiyasinin sadri E.Rehimovun miilahizala-
rini vo i materiallarin1 arasdirib miizakire ederak, Azarbaycan
Respublikas1 Konstitusiya Mehkemasinin Plenumu

MUOYYON ETDI:

Sumgayit Sehar Meahkemesi Azearbaycan Respublikasinin
Konstitusiya Moahkemasine (bundan sonra — Konstitusiya
Mohkemesi) miiraciot ederok Azerbaycan Respublikasi Inzibati
Xotalar Macollosinin (bundan sonra — Inzibati Xetalar Macallosi)
132.1.2-ci maddasinin ayriligda ve hamin Macsllonin 53-cii
maddasi ile alagali sekilde sorh edilmasini xahis etmisdir.

Miiraciatde qeyd olunur ki, E.Baxsaliyev sikayotle Sumqayit
Sehar Mahkamasine miiraciat edorak baresinde olan Azerbaycan
Respublikast Omoek ve Ohalinin Sosial Miidafiesi Nazirliyi
yaninda Dovlet Omek Miifottisliyi Xidmetinin (bundan sonra —
Dovlet Omoek Miifattisliyi Xidmati) 21 noyabr 2017-ci il tarixli
inzibati tonbeh vermo haqqinda gerarinin logv edilmasi vo is
lizro icraata xitam verilmoasi barode gerar gobul edilmesini
xahis etmisdir.

Sumqayit Sehar Moahkemasinin 18 iyun 2020-ci il tarixli
gorari ile sikayet tomin edilmemisdir.

Sumgqayit Apellyasiya Mahkomasinin Cinayet Kollegiyasinin
27 noyabr 2020-ci il tarixli gqorar1 ile E.Baxsaliyevin apellyasi-
ya sikayoti tomin olunmus, Sumgqayit Sehar Meahkemasinin
18 iyun 2020-ci il tarixli gorar1 legv edilarak is yeniden baxil-
masi ligiin homin mahkemays gonderilmisdir.

Sumgqayit Seher Mohkemesinin 11 mart 2021-ci il tarixli
gorar1 ile E.Baxsaliyevin sikayeti tomin olunaraq Dovlet Omak
Miifottisliyi Xidmetinin 21 noyabr 2017-ci il tarixli qorar1 legv
edilmis ve Inzibati Xotalar Macallasinin 192.1-ci maddesi ile
olan inzibati xeta haqqinda is lizre icraata xitam verilmisdir.

Sumgayit Sehar Mahkemasinin 11 mart 2021-ci il tarixli
gerarindan Dovlet Omok Miifottisliyi Xidmatinin raisi toroefin-
doen 27 aprel 2021-ci il tarixinde apellyasiya sikayati verilorok
hamin gorarin logv edilmasi ve inzibati tenbeh vermoe haqqinda
21 noyabr 2017-ci il tarixli gerarimin qiivvede saxlanilmasi
xahis edilmisdir.
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Sumgayit Apellyasiya Moahkemaesinin Cinayat Kollegiyasinin
3 may 2021-ci il tarixli gerardadi ile Dovlet Omek Miifettisliyi
Xidmetinin raisi terafinden verilmis sikayot vo toplanmis inzi-
bati xota haqqinda is lizro materiallar birinci instansiya moahke-
masina qaytarilmisdir.

Apellyasiya instansiyast mohkemasi hesab etmisdir ki, Sum-
qayit Sehar Mehkeamaesinin 11 mart 2021-ci il tarixli gerarinin
inzibati protokolu tortib etmis orqanin niimayendoesine 15 mart
2021-ci il tarixinde rosmi toqdim edilmasinden 1 aydan artiq
miiddet ke¢masine baxmayaraq, hemin organin niimayandasi
torofindon Otiirlilmiis prosessual miiddetin barpa olunmasi barada
vosatat verilmemis ve birinci instansiya mohkemasi ise
sothi yanasaraq geyd olunan hallara hiiquqi qiymeat vermemisdir.

Sumgqayit Seher Mahkemasinin miiracietinde cinayat-prosessual
ganunvericiliyinin analogiya {izro inzibati xota haqqinda is iizroe
icraat prosesindoe totbiqi maselasine toxunularaq qeyd olunur ki,
cinayoat-prosessual qanunvericiliyinde analoji mesealelari ten-
zimloyon normalar movcud oldugu halda, inzibati xeta haqqin-
da is lizre gorardan verilon apellyasiya sikayotlorinin miimkiin-
lilylinun yoxlanilmasi ile bagli mesalalerin halli Inzibati
Xotalar Macollosinde tam 6z aksini tapmamisdir.

Miiraciotedon hesab edir ki, moesolo Inzibati Xotalar
Macallasinin 132-ci maddesinin teleblarine uygun sokilde hall
edilmolidir. Lakin Inzibati Xetalar Macallesinin 132.1.2-ci
maddesinde gosterilon “inzibati xota haqqinda is {izre icraati
rodd edon hallar” ifadesine miinasibatde fikir ayriliginin
movcudlugu moahkemsa tocriibasinde ¢otinlikler yaradir.

Belo ki, apellyasiya instansiyast mohkomasinin mdvqgeyino
gora, Inzibati Xotalar Macallasinin 132.1.2-ci maddesinde gos-
torilon “inzibati xota haqqinda is iizre icraati redd eden hallar”
hemin Macallonin 53-cii maddesinde miiayyen edilmis hallardir
vo prosessual miiddatlorin buraxilib-buraxilmamasinin miiay-
yon edilmasi ilo bagli mesalaler Inzibati Xotalar Macallesinin
130.2-ci maddesine asasen birinci instansiya mahkemasi tore-
finden hell edilmelidir.

Miiraciatedonin genastine gore ise Inzibati Xotalar Macalle-
sinin 132.1.2-ci maddesinde gosterilon “inzibati xota hagqinda
is Uizro icraati rodd edon hallar” gerardan verilon sikayot iizro
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icraat1 rodd eden hallar, yoni sikayatin selahiyyati olan soxs
torofindon verilmemesi, imzalanmamasi1 ve s. kimi sikayetin
icraata gotliriilmoesini istisna eden prosessual moesealalordir.
Lakin hemin Macellenin 53-clii maddeasinda gosterilon hallar
mahiyyati lizre qorar gobul edilorken miieyyon olunan hallardir.

Bu sebabden Sumgqayit Seher Moahkemaesi vahid meahkemae
tocriibosinin formalasdirilmas1 megqsedi ile Inzibati Xetalar
Maocollosinin 132.1.2-ci maddasinin ayriligda ve hemin
Macollanin 53-cli maddasi ile alageli sekilde serh edilmasi {iciin
Konstitusiya Mahkomesine miiraciat etmoak gorarina golmisdir.

Miiraciatle bagli Konstitusiya Mehkemasinin Plenumu asagi-
dakilarin qeyd edilmesini zoruri hesab edir.

Konstitusiya Mahkemasi Plenumunun bir sira gerarlarinda
qanunverici torafindon hor hans1 ictimai miinasibatlerin tonzim-
lonmesina dair normativ hiiquqi aktlar gebul edilmesi zamani
hiiquqi dovletin ali prinsiplerinden olan hiiquqi miiayyenlik
prinsipine riayat edilmasinin vacibliyi xiisusi vurgulanmisdir.

Hiiquqi miiayyenlik prinsipi hiiququn aliliyinin asas aspektlo-
rindan biri kimi ¢ix1s edir. Hor bir ganunun va ya onun har han-
s1 bir miiddeasinin hiiquqi miieyyanlik prinsipine cavab vermasi
olduqca vacibdir. Bunun tomin edilmasi {i¢lin hiiquq normalar1
birmanali vo aydin olmalidir. Bu, 6z névbasinde har kase onun
hiiquq ve azadliglarinin miidafie edilocoyina, hiiquq totbigede-
nin horokeatlorinin is® proqnozlasdirila bilen olacagina eminlik
vermalidir. Bunun oksi, yeni hiiquq normasinin mazmununun
geyri-miiayyonliyi hiiquq totbigetmada moahdudiyyetsiz miilahi-
zo liclin imkan yaratmagqla, hoar bir normativ hiiquqi aktin asasin-
da dayanmali olan qanunun aliliyi, qganun ve mahkema qarsisin-
da beraberlik ve adalet prinsiplarinin pozulmasina gatirib ¢ixara
biler (Konstitusiya Moahkemasi Plenumunun "Azerbaycan
Respublikasinda herbi xidmete c¢agirisin osaslar1 haqqinda"
Azoarbaycan Respublikasi Qanununun 21-ci maddesinin ve
Azarbaycan Respublikasi Coezalarin Icrasi Macallasinin
180.3-cli maddesinin miiddealarinin sorh edilmesine dair”
2008-ci il 22 sentyabr ve “Azerbaycan Respublikasi Cinayeot
Macallasinin 59.1.9 vo 60-c1 maddelerinin bazi miiddealarinin
sorh edilmasine dair” 2012-ci il 2 aprel tarixli Qorarlari).
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Konstitusiya Mahkamasinin Plenumu hesab edir ki, ganunun
aydin ve prognozlasdirila bilon olmasi1 hiiquqi dovletin vacib
tozahiirlorinden biri olan gqanunun Uimumiliyini temin etmak
zorurati ile uzlagmalidir. Nezere almaq lazimdir ki, ganunun
matninin miitleaq aydinlig1 (gqanunvericinin biitiin miimkiin ola
bilocok hoayati hallar1 qanunda neazerde tutmasi) geyri-realdir.
Bu sebabden ganunda {imumi anlayislardan istifade edilmasi
qacilmazdir.

"Normativ hiiquqi aktlar hagqinda" Azearbaycan Respublikasi
Konstitusiya Qanununun 64.9-cu maddasine easasen, qanunda
normalarin headdinden artiq detallasdirilmasi1 Azerbaycan
Respublikasinin Konstitusiyasi ile miieyyon edilmis icra veo
mohkoma hakimiyyeti orqanlarinin selahiyyetlorine miidaxiloeyo
gotirib ¢ixarmamalidir.

Hiiquqi normalarin bazen qac¢ilmaz olan natamamlig1 ve ya
geyri-miioyyonliyi ise mohz mahkemae tocriibasi vasitesile aradan
qaldirilir (Konstitusiya Meahkamesi Plenumunun R.Ceaforovun
sikayoti lizro 2012-ci il 18 may tarixli Qerar1).

Bu zaman moehkemae tacriibesinde normativ hiiquqi aktlarin
miiddealar1 onlarin konstitusiya hiiquqi menasina uygun totbiq
olunmalidir (Konstitusiya Meahkemasi Plenumunun “M.Mam-
modovun sikayoti esasinda Azerbaycan Respublikasi Inzibati
Prosessual Macollosinin 55-ci maddesinin bozi miiddealarinin
Azorbaycan Respublikast Konstitusiyasinin 60-c1 maddesinin
I hissesine uygunlugunun yoxlanilmasina dair” 2014-cii il
29 aprel tarixli Qorari).

Odur ki, Inzibati Xetalar Macellesinin qeyri-miioyyeon, forqli
yanasmalara sebab olan normalarinin onlarin konstitusiya hiiquqi
moanasina vo hiiquqi toyinatina uygun sorhi vasitasilo mezmu-
nunun birmenal1 ve aydin miiayyen edilmasi vo vahid movqgeyin
formalasdirilmasi hiiquq tatbigeden organlarin fealiyyetinde qa-
nunc¢uluq prinsipinin gozlenilmesine imkan yaradaraq, inzibati
xota haqqinda isin asassiz olaraq uzanmamasina, islore aglaba-
tan miiddetlorde baxilmasina ve son neaticede Azerbaycan
Respublikas1 Konstitusiyasinin (bundan sonra — Konstitusiya)
60-c1 maddeasinin I hissesi ile qorunan oadalatli mehkems
arasdirilmasi hiiququnun temin edilmasine xidmat edir.
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Nozoaroe alinmalidir ki, Konstitusiyada tesbit olunmus hor
hans1 hiiququn, o climleden hiiquq ve azadliglarin inzibati ve
mohkoeme tominati hiiququnun hoyata kegirilmasinin tonzimlon-
mosi zamani hiiquqi miieyyenlik prinsipine riayet olunmamasi
homin hiiququn pozulmasi ilo naticelona biler (Konstitusiya
Mohkomasi Plenumunun Klark Qordon Morrisin sikayeti lizre
2017-ci il 26 may tarixli Qorari).

Inzibati Xotalar Macallesi diger moacallalesdirilmis normativ
hiiquqi aktlardan strukturuna ve tenzimladiyi miinasibetlorin
xarakterine gore forqlonir. Belo ki, hoamin Macelle 6ziinde hom
maddi normalari, hem de prosessual, yeni inzibati xatalar
haqqinda isler iizro icraatin qaydalarini tonzimloyen normalari
ehtiva edir.

Qeyd edilon Macollonin 48-ci maddesine oasasen, inzibati
xotalar haqqinda isler iizre icraatin voazifelari sexslerin hiiqug-
larin1 ve azadliglarini, onlarin ganuni menafelorini qorumaqdan,
inzibati xata haqqinda her bir isin hallarin1 vaxtinda, hartorofli,
tam vo obyektiv suretde aydinlasdirmaqdan, inzibati xata torotmis
soxsi askar etmoakden ve onu inzibati mesuliyyato celb etmoakdan,
cixarilmis gorarin icrasini tomin etmoakdoan, habelo inzibati xatanin
torodilmoasine komok eden soboblori vo soraiti askar etmokdon vo
inzibati xatalarin garsisin1 almaqdan ibaratdir.

Inzibati Xotalar Mocollesinin 53-cii maddesinde inzibati
xotalar haqqinda isler lizre icraatin baslanmasini qadagan eden,
habeloe artiq baslanmis icraatin davam etdirilmasini miimkiinsiiz
edoen hallar tesbit edilmisdir. Bu hallarin askar edilmasi icraatin
istonilon moarhalasinde miimkiin oldugundan, qanunverici inzi-
bati xata haqqinda is lizre icraatin hoar bir marhalasinds (inziba-
ti xota hagqinda isin baxilmaga hazirlanmasi, inzibati xota
haqqinda ise baxilmasi ve inzibati xata haqqinda is lizre gorara
yeniden baxilmasi zamani) Inzibati Xetalar Mocallesinin 53-cii
maddasinde nezerde tutulmus hallardan birinin miiayyen edil-
mosi osast ile icraata xitam verilmasini nezerde tutmusdur
(Inzibati Xetalar Macallesinin 109.2, 114.2.1 ve 135.1.5-1-ci
maddolori).

Inzibati Xoetalar Macollosinin 17-ci Fesli inzibati xota
haqqinda is ilizre gerara yeniden baxilmasini tenzimleyir
(128-137-ci maddalar).
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Homin Macslleonin 132-ci maddasinds inzibati xota hagqinda
1§ lizre gorardan verilon sikayote ve ya protesto baxmaga hazir-
liq morhalesindo holl edilon prosessual mosolalorin dairesi
miioyyon edilmisdir. Bunlara inzibati xata haqqinda isin hemin
1s0 baxan hakima, salahiyyatli orqana (vezifeli soxsa) aid olub-
olmamasi, inzibati xata haqqinda is lizre icraati radd eden halla-
rin movcud olub-olmamasi, vesatatlore baxilmasi, zeruri oldug-
da ekspertizanin toyin edilmasi, alave materiallarin telab olun-
masi, sikayato ve ya protesto baxilmasi {i¢iin lazimi sexsloerin
cagirtlmasi aiddir (132.1.1-132.1.3-cli maddalar).

Inzibati Xotalar Macellosinin 132.1.2-ci maddesinde gdsteri-
lon “inzibati xota haqqinda is lizre icraati rodd eden hallar”
miiddeasinin hemin Macellonin 53-cii maddesinde miieyyon
edilmis hallar1 ehtiva edib-etmoemasi ile bagli Konstitusiya
Mohkomaosinin Plenumu hesab edir ki, Inzibati Xetalar
Macallasinin 132.1.2-ci maddesinde nezarde tutulmus qeyd edi-
lon miiddeanin hemin Macsllonin 53-clii maddesinde miioyyon
edilmis inzibati xeta haqqinda is ilizre icraati rodd edon hallarin
bir qismini ehtiva etmoasi mimkiindiir. Belo ki, inzibati xota
haqqinda is lizre gerardan verilen sikayeate (proteste) baxmaga
hazirliq marhoalosinin toyinati i lizre siibutlarin qiymetlondiril-
mosine yonalon harokeatlori etmoaden, inzibati xata haqqinda is
iizro gorardan verilon sikayeta (protesta) baxilmasi ii¢lin sorai-
tin toskil edilmasinden, onun ugurla heayata kecirilmasi {i¢iin
ilkin toeminatlarin yaradilmasindan ibaretdir. Inzibati Xotalar
Macollosinin 53-cii maddesinde nazerde tutulan bozi hallarin
miioyyon edilmasi ise yalniz inzibati xata haqqinda ise mahiy-
yoti lizro baxildigdan ve miivafiq siibutlar qiymetlondirildikden
sonra miimkiindiir (meassalen 53.1.1, 53.1.2, 53.1.3-cii vo s. mad-
delarde gosterilon hallar). Bu sebabden inzibati xata haqqinda is
lizro qorardan verilon sikayoto (protesto) baxmaga hazirliq mor-
helesinde Inzibati Xetalar Mocellesinin 53-cii maddesi ile
miioyyoan edilmis icraati rodd edon hallardan mahiyyaeti iizre iso
baxilmani ve siibutlarin qiymsatlondirilmasini teleb etmayon
hallar miieyyon olunarsa, inzibati xota haqqinda is lizro icraata
xitam verilmasi haqqinda gorar qobul edilmalidir.

Beloliklo, Inzibati Xetalar Macollosinin 132.1.2-ci maddesinin
“inzibati xota haqqinda is iizroe icraati rodd eden hallar” miid-
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deas1t hemin Macellenin 53-cii maddesinde gosterilon, mahiy-
yoti ilizro iso baxmadan ve silibutlar1 qiymetlondirmaden icraati
rodd eden hallar1 ehtiva edir.

Inzibati xeta haqqinda is {izre qerardan verilmis sikayotin vo
ya protestin miimkiinliiyliniin yoxlanilmas1 ile bagl miiracietda
qaldirilmis mesealoye galince ise qeyd edilmalidir ki, Inzibati
Xotalar Macallosinin 130.1-ci maddesine asason, bu Moacellonin
126.1-ci maddasinde nazearde tutulmus hallar istisna olmagqla,
gorarin surati bu Macellonin 57.1-57.5-ci maddealarindo
nozorde tutulmus resmi qaydada verildiyi vaxtdan on giin
miiddatindos inzibati xota haqqinda is lizre gerardan sikayet vo
ya protest verilo bilor. Inzibati Xetalar Mocellesinin 130.1-ci
maddesinde nozorde tutulmus middet {izrlii sebebdon buraxil-
digda, sikayet vo ya protest veron soxsin vosatati ilo bu miiddet
hakim, selahiyyetli orqan (vezifeli soxs) terafinden berpa
edilir. Buraxilmis miiddetin berpasi geyri-miimkiin hesab
edildikde, bu halda vesateti rodd etmo haqqinda qerardad gebul
edilir (130.2 vo 130.3-cii maddelar).

Goriindiiyii kimi, Inzibati Xetalar Macallesinin 130-cu mad-
desinde inzibati xeta haqqinda is iizre gerardan sikayat vo ya
protest vermo miiddeti miioyyan edilmis, habelo buraxilmis
miiddatin barpa olunmasinin miimkiinliiyli nezarde tutulmusdur.
Lakin Inzibati Xotalar Macallesinin hemin maddesi inzibati
xota haqqinda is lizre gorardan sikayat ve ya protest verme miid-
dotinin buraxildigi hallarda hemin gerardan verilen sikayetin
(protestin) miimkiinliiyiinlin yoxlanilmasina dair prosessual qay-
dalar1 tefsilati ile miioyyen etmoamisdir.

Belolikla, Konstitusiya Mahkemaesinin Plenumu hesab edir
ki, inzibati xetalar qanunvericiliyinde inzibati xata haqqinda is
lizro qorardan sikayet ve ya protest verma miiddatinin buraxilib-
buraxilmamasinin miieyyen edilmesi, habelo sikayot vo ya pro-
testin mimkiinliiyli ile olagedar diger prosessual masalolor
(sikayotin salahiyyeti olan soxs toerafinden verilib-verilmomaosi,
imzalanib-imzalanmamas1 ve s.) kifayet goder tenzimlenme-
misdir.

Odur ki, Konstitusiya Mohkemasinin Plenumu movcud
qanunvericilik normalarindan, hemg¢inin 6ziiniin avvalki hiiquqi
movqgeyindon ¢ixis edorak hesab edir ki, inzibati xota haqqinda
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1$ lizro mahkema qorarindan verilmis sikayot vo ya protest
verma miiddetinin buraxilib-buraxilmamasinin yoxlanilmasi ile
olagadar prosessual masolalorin tonzimlonmasi zamani cinayot-
prosessual qanunvericiliyinin miivafiq normalar1 ganunun analo-
giyasi lizro totbiq edilmalidir.

Belo ki, Konstitusiya Mehkemaesi Plenumunun “Azerbaycan
Respublikas Inzibati Xotalar Macallesinin 128.1-ci maddesinin
sorh edilmasine dair” 2016-c1 il 2 noyabr tarixli Qerarinda qeyd
olunmusdur ki, cinayet-prosessual qanunvericiliyinin analogiya
lizro inzibati xata haqqinda i1s lizro icraat prosesinde tatbiqi
istisna edilmir. Inzibati Xotalar Macellesinin 6.3-cii maddaesi
inzibati xotalar qanunvericiliyinin analogiya tiizro totbiqine
mohdudiyyeat qoysa da, bu, hemin hiiquq sahasinin maddi hiiquq
normalarina (masuliyyati miieyyen eden normalara) aiddir.
Lakin ganunun analogiya iizre totbiqi o zaman miimkiindiir ki,
oxsar prosessual miinasibatlor inzibati xetalar qanunvericiliyinde
miivafiq norma ile tonzimlonmasin.

Qanunun analogiya lizro totbiqi konkret hiiquq miinasibetlori-
ni tonzimloyan normanin olmamasini ve bu hiiquq miinasibatle-
rine oxsar miinasibatleri tenzimlayen diger ganun normasinin
totbiqini nazarda tutur. Mehz konkret normanin olmamasi qanu-
nun analogiya iizre totbiqini onun tofsirinden forqlendiren osas
olamatdir.

Hiiquq nezeriyyesinde formalasmis fikre osasen, hiiququn
tofsiri normanin matninin menasinin aydinlagdirilmasi ve izahi-
dir. Hiiquqi bosluq ise oksine, hiiquqi messaloni tenzimloyon
normativ metnin olmamasini vo ya natamam olmasini nazardo
tutur. Normativ akt konkret miibahiseli masalonin halli {i¢iin
nazoarde tutulduqda, lakin natice etibar1 ile metninin ikimenali-
lig1 ve ya geyri-doeqiqliyine gore deyil, natamamligina gore
bunu etmoak qabiliyyetinde olmadiqda bosluq yaranir.

Belolikloa, baxmayaraq ki, hiiquqi boslugun miiayyen edilmosi
yalniz hiiquq normasinin tafsir edilmeasinden sonra miimkiin
olur, onun aradan qaldirilmasi hiiquq normasinin tefsiri prosesi
corcivesinde heyata kecirilmir. Hiiquq tatbigedon normanin
mozmununu, o cliimleden neazerde tutulan menani miiayyen
etmoakle homin normanin geyri-miiayyonliyini ve ikimenaliligini
aradan qaldirmis olur. Boslugun aradan qaldirilmasi zamani ise
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hiiquq tetbigeden faktiki olaraq konkret hiiquqi miibahisenin
birdefalik helli ii¢iin ganunvericilikle miioyyon edilmis meyar-
lara miivafiq davranis qaydas1 miieyyenlosdirir.

Azoarbaycan Respublikasi Cinayeat-Prosessual Macollosinin
(bundan sonra — Cinayeat-Prosessual Macollosi) XLVII fasli
moahkemoalarin hokm ve qerarlarina apellyasiya qaydasinda
yeniden baxilmasina dair prosessual miinasiboetlori tonzimloayir.
Homin Macollonin 386.2-ci maddesine osasen, apellyasiya
sikayatinin ve ya apellyasiya protestinin verilmo miiddatinin
barpa edilmasi masalasi birinci instansiya mehkemeasinde mah-
komsa iclasinda sedrlik eden ve ya hakim terafinden hell edilir.

Cinayot-Prosessual Macallosindo apellyasiya sikayatinin vo
ya apellyasiya protestinin verilmasi qaydasina, apellyasiya sika-
yotine vo ya apellyasiya protestine dair teleblers, hemg¢inin
apellyasiya sikayotinin ve apellyasiya protestinin verilmasinin
noticelarine dair miiddealar 6z oksini tapmisdir (385, 387 ve
389-cu maddslar).

Eyni zamanda Cinayat-Prosessual Macallasinin 391.4-cii
maddasine miivafiq olaraq, bu Macellenin 386 vo 387-ci mad-
delarinin telableari yerina yetirilmadikds apellyasiya instansiya-
s1 mohkomasi apellyasiya sikayotinin vo ya apellyasiya protes-
tinin haraketsiz saxlanilmasi barede gorar ¢ixarir ve 0z gorari
ilo homin tsaleblerin yerine yetirilmoasi iiciin 10 (on) giinden
20 (iyirmi) giinedek miiddat toyin edir. Toyin edilmis miiddet
orzinde hemin teleblaer yerine yetirilmoadikdsa, apellyasiya
instansiyast mohkamaesinin qorari ilo apellyasiya sikayoti vo ya
apellyasiya protesti verilmomis hesab edilir ve baxilmamis
saxlanilir.

Konstitusiya Mehkemasinin Plenumu 6ziiniin bir sira qerarla-
rinda qeyd etmisdir ki, Konstitusiyanin 7-ci maddeasinda tosbit
olunmus hakimiyyetin boliinmesi prinsipine gdére Konstitusiya
Mohkoamesi normayaradici, yoni har hans1 hiiquq miinasibatle-
rinin tenzimlenmesine dair normativ hiiquqi akti gebul eden, o
ciimleden har hansi normativ hiiquqi akta doayisikliklarin ve sla-
volorin edilmosi togobbiisiine malik olan orqan deyil, solahiy-
yotli subyektlorin sorgu ve miiracietlori, vetondaslarin sikayot-
lori @sasinda qanunverici, icra vo mahkemoe hakimiyyeti orqan-
lar1 ve yerli 6zlinliidareetma orqganlari terafinden goebul olunmus
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aktlar tizerinde konstitusiya nezaretini hoyata keciron ali kons-
titusiya adalet mithakimasi orqanidir (“Azerbaycan Respublika-
s1 Inzibati Xetalar Macallasinin 483-cii maddesinin Azerbaycan
Respublikast Cinayat Macallasinin 208-ci maddesi ile slagali
sokilde serh edilmesine dair” 2020-ci il 25 dekabr, “Azerbaycan
Respublikasi Inzibati Prosessual Mocollosinin 28-ci maddesinin
sorh edilmasine dair” 2017-ci il 12 aprel tarixli Qorarlar vo s.).

Qanunvericilikde miixtalif ictimai miinasibatlerin ve onlar-
dan irali golan hiiquqi naticalarin tonzimlonmoamasi son natico-
do homin miinasibatlorin subyektlorinin hiiquq ve vezifalorinin
hacminin miioyyon edilmasine moanfi tosir gdstoro bilor. Bu iso
0z novbasinde bir ¢ox hallarda asassiz olaraq hiiquqlarin mah-
dudlasdirilmasina, vezifelerin yerine yetirilmemasina gotirib
gixarar.

Bu baximdan Konstitusiya Moehkemasinin Plenumu hesab
edir ki, hazirda qlivvede olan inzibati xotalar qanunvericiliyinin
inzibati xota haqqinda is ilizre gorardan sikayet ve ya protestin
verilmosi ilo olagadar prosessual miinasibetlori tenzimloyen
normalarinin tekmillegdirilmasi meaqsedemiivafiqdir.

Qeyd edilonlare asason Konstitusiya Mehkemasinin Plenumu
asagidaki naticelore golir:

— Inzibati Xotalar Macallosinin 132.1.2-ci maddesinin “inzi-
bati xota haqqinda is iizro icraati rodd eden hallar” miiddeasi
yalniz hoamin Macaellenin 53-cli maddasinde gostarilon, mahiy-
yoti lizro 130 baxmadan ve siibutlari qiymatloendirmaden icraati
rodd edon hallar1 ehtiva edir;

— bu Qerarin tesviri-esaslandirict hissesinde oks olunmus
hiiquqi movgeyoa uygun olaraq, inzibati xota haqqinda is lizro
gorardan sikayet ve ya protestin verilmasi ilo bagli measalalor
cinayat-prosessual qanunvericiliyinin analoji normalar1 esasinda
hall edilmelidir.

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini vo “Konstitusiya Mohkemesi haqqinda” Azerbaycan
Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu maddslerini
rohbor tutaraq, Azerbaycan Respublikasi Konstitusiya
Mohkomaesinin Plenumu
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QORARA ALDI:

1. Azorbaycan Respublikas: Inzibati Xotalar Macallosinin
132.1.2-ci maddesinin “inzibati xota haqqinda is iizre icraati
rodd eden hallar” miiddeas1 yalniz hemin Macallonin 53-cii
maddesinde gosterilon, mahiyyeti iizre ise baxmadan ve siibut-
lar1 giymoatlondirmadan icraati rodd eden hallar1 ehtiva edir.

2. Bu Qorarin tosviri-esaslandiricit hissosindo oks olunmus
hiiquqi movgeyo uygun olaraq, inzibati xeota haqqinda is lizro
gorardan sikayet ve ya protestin verilmosi ilo bagli measalalor
cinayat-prosessual qanunvericiliyinin analoji normalar1 @sasinda
hell edilsin.

3. Qorar dorc edildiyi giinden qiivveye minir.

4. Qorar “Azerbaycan”, “Respublika”, “Xalq qezeti”,
“Bakinski rabog¢i” qozetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mahkemasinin Moalumati”nda derc edilsin.

5. Qorar gotidir, he¢ bir organ ve ya soxs torafinden logv
edila, deyisdirile ve ya resmi tofsir edile bilmez.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

IHOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3EPBAMJI)KAHCKOW PECITYBJIMKU

O ToaxoBanum crareii 132.1.2 u 53 Kogekca
A3zepOaiigkanckoi Pecny0anku 00 AAMUHUCTPATHBHBIX
IIpocTrynkax B UX B3aUMOCBS3H

11 HosOps 2021 roga ropoa baxy

[lneaym  KonctutynmuonHoro  cyma  A3sepOaifxaHCKOU
Pecnyonuku B cocraBe ®apxama AOmymiaeBa (Tpencenarens),
Conbl CanmanoBoii, Xymair Odenauenoit, PoBmana Mcmaunmaosa
(cymps-moxmamumk), Jxeiixyna [apamxaeBa, Padasns ['Bamanse,
Maxupa Mypanosa, Ucel Hamkadora u Kampana [lladuesa,

¢ yuactueM cekperaps cyna @apanna Anvesa,

B cooTBercTBUM ¢ 4acthto VI crartbm 130 Kouctutynuwu
A3zepbaiimkanckoit PecnyOnuku, crtateamu 27.2 m 33 3akoHa
Azepbaiimkanckoit Pecriyonmuku «O KoHCTUTYLMOHHOM cyne» |
crarbei 39 BHyTpeHHero ycraBa KoHCTUTyHMOHHOro cyaa
Azepbaiipkanckoit PecnyOnuku Ha OCHOBaHUM OOpamieHUs
CyMraibITCKOTO rOpoJICKOro CyJla pacCMOTpEN B CyA€OHOM 3aCEAaHuH,
MIPOBEJICHHOM B TIOPSIJIKE MUCHhbMEHHOU TIPOIIEAYPBI 0COO0TO KOHCTH-
TYIIMOHHOTO MPOU3BOJICTBA, KOHCTUTYIIMOHHOE JIEJ0 O TOJIKOBAaHUHU
crareit 132.1.2 u 53 Konekca AszepOaitmkanckoit Pecrrybnuku 06
AJIMUHUCTPATUBHBIX NMPOCTYIKAaX B UX B3AUMOCBS3H.

W3yuuB u o6cynuB poknan cynpu P.Mcmannosa, o gaeny cyxie-
HUS TpeICTaBUTENIel 3aUHTEPECOBAHHBIX CYObEKTOB CYIbU
CywmraiibiTckoro ropojickoro cyna @.AnueBa, 3aBEAYyIONIETO CEKTO-
POM BOEHHOI'O 3aKOHOJATENIbCTBA OT/I€NIa TOCYIAPCTBEHHOTO CTPOU-
TEJbCTBA, AJMHUHUCTPATUBHOTO M BOEHHOIO 3aKOHOJIATEJIHCTBA
Anmapara Munnu Memkinca Aszepbaiimkanckoit PecmyOmnuku
T.Illeiix-3amaHoBa, cCreUUaIUCTOB — Cyabd YrojoBHou Koserun
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BepxoBnoro cyna A3sepbOaitmkanckoir Pecmyonuku II.FOcudoga,
npeaceaarens YrojaoBHOM KOJUIETMHM BakWHCKOTO aneiuiaiuOHHOIO
cyna D.ParumoBa u marepuansl nena, [lnenym KoHCTUTYITMOHHOTO
cyna AzepOaiimxanckoit PecyOnuku

YCTAHOBMUIJ:

CyMraifpITCKu#i TOpOJICKOU cyn ooparuics B KOHCTUTYITMOHHBIN
cyn Azepbaitkanckoit PecriyOnuku (qanee KOHCTUTYITMOHHBIN CyT)
¢ mpockboif gate TonkoBaHme cratbe 132.1.2 Konekca
Azepbaiimpkanckoii Peciyonuku 00 aaMHHHCTPATUBHBIX MPOCTYTI-
Kax (manee— KoJeKC 00 aJMUHUCTPATUBHBIX MIPOCTYIKAX) B OT/IEIb-
HOCTH M BO B3aUMOCBsI3U cO cTarbert 53 mannoro Komekca.

B oOpamenun ormeuaercs, uto O.baxmanueB oOparuics c
xanoboilr B CyMrauTckuil TropoJCKOW Cyl € MHpOCbOOM HPHUHSTH
nocTaHoBlieHHe 00 oTMeHe pemieHuss [ocynapcTBEHHON CITyKObI
MHCIIEKLIUU Tpyaa pu Munucrepctse Tpyna U conuaabHON 3alu-
Tl HaceleHus AsepOaikanckoir PecmyOmukm (mamee —
TocynapctBeHHast cimy»0a MHCHEKIMH Tpyda) 00 aJMHUHUCTPATHB-
HOM B3bICKaHHH OT 21 HOsiOps 2017 roga v MPUHATH pelIEHUE O
MpEKpaIleHUH POU3BOJICTBA I10 JEIY.

Pemennem CymraiibiTckoro ropozackoro cyaa ot 18 uronst 2020 roga
)ayro6a He ObLIa YIOBIICTBOPEHA.

Pemrennem YronoBHo# komierun CyMrailbITCKOro amnesuisiiiuoH-
Horo cyaa ot 27 Hoa0ps 2020 roma anemasiiMOHHAas >Kajoba
D.baxmanuesa Obuia ynoBieTBOpeHa, pemieHne CyMIraibITCKOTO
ropojickoro cyaa ot 18 utonst 2020 roga oTMEHEHO, €0 HallpaBe-
HO B TOT K€ CY/1 JUIsl HOBTOPHOI'O PACCMOTPEHUSI.

[TocTanoBnennem CyMraibITCKOro ropojckoro cyzna ot 11 mapra
2021 rona, Kano6a D.baxmanuena Obliia yI0OBIETBOPEHA PEIIEHUEM
TOCYIapCTBEHHOH CITy>KOBI MHCTIEKIMY Tpyaa oT 21 Hosiops 2017 roxa
OTMEHEHO, M TPOU3BOJCTBO MO JAedy 00 aJIMHUHUCTPATUBHOM
npoctynke mo ctatbe 192.1 Komekca 00 aaMUHHCTpPATHBHBIX
MIPOCTYIKAX MPEKPALLIEHO .

27 anpens 2021 roma HayanbHUK [OCymapCcTBEHHOH CITyKObI
MHCIEKIIUU Tpy/Ja Mojall aneusIIHOHHYIO jKajlo0y Ha MOCTaHOBJIe-
Hue CymraiibITckoro ropozackoro cyzna or 11 mapra 2021 roma c
MpocbOON OTMEHUTH JAHHOE MOCTAHOBJIEHUE U COXPAHUThH B CHUJIE
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pelIeHne O HAJIOKEHUU aJIMUHHUCTPATUBHOTO B3BICKAHUSA OT
21 Hosi6pst 2017 rona .

OnpenenenrieM YrojaoBHON koyieruu CyMraibITCKOTO amnesuis-
nuoHHOrO cyga ot 3 mas 2021 roma mopgaHHass Ha4YaJIbHUKOM
TocynapcTBeHHOM Ci1y»Obl MHCIIEKIIMK TPY/AA Kajio0a U coOpaHHbIe
MaTepualsl Mo Jie’ay 00 aAMUHUCTPATUBHOM MPOCTYIIKA ObLIN BO3-
BpalIEHbI B Cy/l IEPBOM MHCTAHIIUU.

Cyn anemnsiuMOHHOW HMHCTAHIMM TOCYWTAJ, 4TO, XOTS IOCIie
ounumansHoro npezacrasineHust 15 mapra 2021 roga npencraBuTe-
JI0 OpraHa, COCTaBUBUIETO aJIMMHHUCTPATHUBHBIM MPOTOKOJ, perie-
Hust CymraiipiTckoro ropojckoro cyaa ot 11 mapra 2021 rona npo-
nuto 6onee 1 Mecsia, mpeacTaBUTEIEM JAHHOTO OpraHa He Xojia-
TaliCTBOBaJ O BOCCTAHOBJIEHUM UCTHUHHBIX IpPOLIECCYyabHBIX CpO-
KOB, U CyJl IEpPBOM MHCTAHLIMM, MTOJOMS K €]y OBEPXHOCTHO, HE
JIaJ1 IPaBOBOM OIIEHKH YKa3aHHBIM OOCTOSITEIHLCTBAM.

B cBoem oOpamiennn CyMralbITCKUii TOPOJICKOM Cya, Kacasch
BOIIPOCA MPUMEHEHHUS YTOJIOBHO-IPOLECCYATbHOTO 3aKOHOAATENb-
CTBa B Ipollecce MPOU3BOACTBA IO AeNy 00 aAMHHHUCTPATUBHOM
MPOCTYIKE M0 AHAJIOTUU, OTMEYAET, YTO PHU HAJIUYUU B YTOJIOBHO-
MIpOLIECCYaIbHOM 3aKOHOJATENbCTBE HOPM, PETYIUPYIOLIUX AHAJIO-
TUYHBIE BOIPOCHI, PEIIEHHE BOMPOCOB, CBS3AHHBIX C IMPOBEPKOIL
BO3MOXKHOCTU TOJa49¥ aNEJUIAIUOHHBIX JKajl00, Ha peIIeHHe 0
nenny 00 aIMUHUCTPATUBHOM MPOCTYIIKE, HE HAILIO MOJIHOIO OTpa-
xeHus B Kozekce 00 aAMUHUCTPAaTUBHBIX NMPOCTYIIKAX.

OOpaTuBLINIICS CYUTAET, UTO BOMPOC JOJKEH OBITh pa3pellieH B
cooTBeTcTBUU ¢ TpeboBanusimu ctarb 132 Komekca o0 agmMuHU-
CTpPaTUBHBIX MpocTynKax. OJJHaKO HAJIMYKE Pa3HOIVIaCUl B OTHOLIE-
HUU BBIPAXKEHUS “00CTOATENBCTBA, MCKIIIOYAIOUIUE MPOU3BOJCTBO
1o Jiesry 00 aJIMUHUCTPATUBHOM MPOCTYTKE”, YKa3aHHOTO B CTAaThe
132.1.2 Koxekca 00 agMUHHCTPATHUBHBIX MPOCTYIKaX, CO3/1aeT
TPYAHOCTHU B CyA€OHOM MpaKTHKeE.

Tak, cormracHO NO3MIMU Cyla amneUISIHUOHHOW HWHCTaHIIUU,
“00CTOATENHCTBA, HEBKIIIOUAIOIIIE IPONU3BOJICTBO 10 JIeTy 00 aaMHu-
HUCTPATUBHOM NPOCTYyNKe”, yKazaHHble B cTaThe 132.1.2 Komekca
00 aJMHUHHUCTPATUBHBIX MPOCTYTIKAX, SBISIOTCS 0OCTOSITEIBCTBAMH,
omnpeleNeHHbIMU B cTarbe 53 nmanHoro Koaekca, u BOmpocCHl, CBS-
3aHHBIE C YCTAHOBJIEHMEM MCTEUEHHUS MPOILECCYaJbHBIX CPOKOB,
JOJIKHBI PEIIaThCs CyOM IEPBOM MHCTAHIIMM HA OCHOBAHUU CTaThbU
130.2 Konekca 06 aAMMHUCTPATUBHBIX MPOCTYIIKAX.
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CornacHo jke 3aKJIIOYEHHI0 OOpaTHBIIETOCS, “00CTOSTENbCTBA,
MCKITIOUAIOIIHE MPOU3BOJICTBO MO JeTy 00 aIMUHUCTPATUBHOM IPO-
cTynke” yka3zaHHble B ctathe 132.1.2 Konekca 00 afiMHUHUCTpATHUB-
HBIX TPOCTYIKaX 3TO OOCTOATENbCTBA, MCKIIOYAIOIINE MPOU3BOI-
CTBO T10 kayo0e, Ha PelIeHHE, TO €CTh KOT/Ia YIIOJTHOMOYEHHOE JUII0
HE MoAAJI0, HE MOAMNKCAIO ajlo0y U Mp. MpolieccyaabHble BOIPOCHI,
UCKITIOYAIOIINE TPUHATHE >Xano0bl K Mpou3BoAcTBY. OgHaKO
00cTOATENbCTBA, YKa3aHHbIE B cTaThe 53 nanHoro Kozekca, no cytu
SIBIIIFOTCSL  0OCTOSITENIbCTBAMH, YCTAHOBJICHHBIMU TIPU TPUHITHH
pelieHus.

[TosTomy CyMrailbITCKHI TOPOICKON CY/l B LIESIX (POPMHUPOBAHUS
eANHOM cyneOHOM NpakTUKU pemus oOpatutbess B KoHcTuty-
UOHHBIN cyx st TonkoBanus crarbu 132.1.2 Kogekca 06 agMuHu-
CTPAaTUBHBIX MPOCTYNKaxX B OTIEIBHOCTH M BO B3aUMOCBSI3H CO
crareelt 53 nannoro Konekca.

B cBs3u ¢ oOpamennem [1nenym KonctutynmonHoro cyia cunra-
€T HEOOXOAUMBIM OTMETHUTH CIEAYIOIICE.

B psane nocranosnenuit Ilnenyma KoHctuTynmoHHOro cyna
0c000 MoIYepKUBajIach BAXKHOCTh COOIO/IEHUS 3aKOHOATeNIeM MpU
MPUHATUM HOPMATUBHBIX MPABOBBIX AKTOB IO PETYIUPOBAHUIO TEX
WU UHBIX OOIIECTBEHHBIX OTHOIICHUI MPUHIUIIA TIPABOBOM OIpe-
NEJE€HHOCTH, SIBJISIOIIETOCS. OJJHUM W3 BBICIIMX MPUHIUIIOB MPABO-
BOT'0 TOCY/IapCTBa.

[IpuHIMO MpPaBOBOW OMPENENIEHHOCTH BBICTYNAET B KAa4eCTBE
OJTHOTO W3 OCHOBHBIX aCIIEKTOB BEpPXOBEHCTBa IpaBa. BechMma
Ba)KHO, YTOOBI JIFOOOH 3aKOH, JIMOO TO HMJIM MHOEC €ro MOJOXKECHUE
OTBEYaJIH MPUHITUITY TPABOBOM orpeaesieHHOCTH. [ obecnieuenus
ATOTO MIPABOBBIE HOPMBI JOJIKHBI OBITH OJHO3HAYHBI U SICHBI. JTO, B
CBOIO OU€pe/ib, JOJIKHO J1aBATh Ka)KJIOMY YBEPEHHOCTD B 3aLUTE €T0
paB ¥ cBOOOJ M BOBMOXKHOCTH TPOTHO3UPOBAHUs AEHCTBUI MpaBo-
npuMeHutens. HanpoTuB HeonmpeneneHHOCTh COAEP:KaHUsS MpaBo-
BOW HOPMBI, CO3/1aBasi BO3MOXKHOCTh HEOTPAHUUCHHBIX CYXICHHUH B
MPaBONPUMEHEHUH, MOXXET IMPUBECTU K HAPYIICHUIO MPUHIIUIIOB
BEPXOBEHCTBA 3aKOHA, PABEHCTBA U CIIPABEIJIMBOCTH MEPE 3aKOHOM
U CYJOM, KOTOPO€ JIOJKHO CTOSITh B OCHOBE KaX0r0 HOPMATUBHOTO
npaBoBoro akra(rnocranoienus [Inenyma Konctutynunonnoro cyna
«O TOJIKOBAaHWHU TOJIOKeHUH cTarbu 21 3akoHa AszepOaiimkaHCKOM
Pecnybnuku "OO6 ocHOBax mpu3biBa Ha BOEHHYIO CIyXkOy B
Azepbaiimxanckoit Peciyonuke" u crarbu 180.3 Konekca 06 ucnos-
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HEHUU Haka3zaHuil AzepOaiipkaHckoit Pecryonuku™ ot 22 ceHTIO0ps
2008 roga u “O TONKOBAaHMU HEKOTOPBIX MOJIOXKEHUU ctareit 59.1.9
u 60 VYrojoBHoro kojekca A3zepOaiikanckon PecmyOmuku” oT
2 anpens 2012 roga).

[Mnenym KOHCTUTYIIMOHHOTO Cy/la CYMTAET, UTO SICHOCThb WU IMPO-
THa3UPYyEeMOCTh 3aKOHa JOJKHBI COUETAThCS C HEOOXOIUMOCTHIO
oOecriedeHus1 OOIIHOCTU 3aKOHA, KaK OJTHOTO M3 BAXKHBIX MPOSBIIE-
HUM TpaBoBoro rocyaapctBa. Crenyer y4yecTb, YTO aOCOJIOTHAs
SICHOCTh TEKCTa 3aKOHa (IPEeayCMOTPEHUE 3aKOHOMATENsl B 3aKOHE
BCEX BO3MOXKHBIX JKU3HEHHBIX 00CTOSATENLCTB) HEepeaabHa. [loaTomy
HCIIOJIB30BaHUE B 3aKOHE OOILIMX MOHSITHII HEU30€XKHO.

CornacHo cratbe 64.9 KoHCTHUTYLMOHHOTO 3akoHa A3sepOaii-
mxaHckor Pecny6nuku" O HOpMaTWBHBIX IPAaBOBBIX akTax', ypes-
MepHasi JeTaiu3alis HOpM B 3aKOHE HE JIOJKHA MPUBOIUTH K BMe-
IIaTeIHCTBY B MOJHOMOYHSI OPTaHOB UCTIOJHUTEIBHON U CyIeOHOU
BJIAcTH, YycraHoBleHHble KoHcTuTynueit AsepOaiimkaHckon
Pecny6nuku.

A umMeroras MecTo MHOTIa Hen30eKHasi HETIOTHOTA WJIH HEeOIpe-
JIEJICHHOCTh MPABOBBIX HOPM yCTPAHSIETCS UMEHHO CyIeOHOM TpaK-
tukoit (IlocranoBnenue Ilnenyma KoHCTUTYIIMOHHOTO cyna IO
xanobe P./Ixadaposa ot 18 mas 2012 rona).

[Ipu 5TOM B 11OJIOXKEHHS] HOPMATHUBHBIX MTPABOBBIX AKTOB JOJIKHBI
NPUMEHSTHCS B Cy[I€OHON MPAKTUKE B COOTBETCTBUU C UX KOHCTUTY-
HUOHHO-TIpaBOBBIM cMbIciioM ([locranosnenue Ilnenyma Koucrtu-
TYLIMOHHOTO CyJia “O MPOBEPKE COOTBETCTBUS HEKOTOPBIX MOJIOXKE-
HUW cTatbu 55 AJIMHHUCTPATHUBHO-IMPOILIECCYATBHOIO KOAEKCa
Azepbaitmkanckort Pecniyonmuku yactu 1 crateu 60 Konctutyrum
A3zepOaiimxanckoir PecrnyOnuku Ha  OCHOBAaHUM — KaJlOOBI
M.Mawmenosa" ot 29 anpenst 2014 roxa).

Tak 4TO OJTHO3HAYHOE U YETKOE OIpPEACICHUE CONECPHKAHUSI HOPM
Konexca 00 agMUHHCTpPaTHUBHBIX MPOCTYNKaxX, MPUBOISALIUX K
HEOMPEACIICHHBIM, Pa3TUYHBIM TOJX0/IaM, MOCPEICTBOM MX TOJIKO-
BaHUSI B COOTBETCTBUM C KOHCTUTYLIMOHHO-IIPABOBBIM CMBICIIOM U
IPAaBOBBIM Ha3HaY€HUEM U (POPMHUPOBAHUE E€AMHOW MO3UIIMH, MO3-
BOJISISL COOTIOAATH MPUHLIUI 3aKOHHOCTH B JIEATEIIbHOCTH MPABOIPHU-
MEHUTEJbHBIX OpPraHoOB, CIy)KaT MPEIOTBPAIEHUI0O HEOOOCHOBAH-
HOTO 3aTSATHBAHMS Jena 00 aJMHUHHCTPATHBHOM MPOCTYTIKE, pac-
CMOTPEHHUIO JIel B pa3yMHbIE CPOKHU U, KaK pe3yibTar — obecrieye-
HUIO TIpaBa Ha CIpaBeUIMBOE CylAeOHOE pa30upaTesibCTBO, 3alllv-
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maemoro vacteio [ ctarebm 60 KoHctutynum AsepOaiimkaHCKOM
Pecnyonuku (manee — Konctutyrus).

CrnenyeTr uMeTh B BUJLY, YTO HECOOIIONCHNE MMPUHITUTIA TTPABOBOU
OIPEENIEHHOCTH NP PErYINPOBAHUY PEATU3ALUU BCEX 3aKPEIICH-
HbIX B KOHCTUTYIIUM TIpaB, B TOM YHUCJIE MpaBa Ha aJIMUHUCTPATHUB-
HYI0 U CyleOHYyI0 TapaHTHIO MpaB M CBOOOJ, MOXKET MPHUBECTH K
HapymeHuto 3toro mnpasa (Ilocranosnenue Ilnenyma Kouctu-
TYLIMOHHOTO cyza 1o anobe Kiapka ['opaona Moppuca ot 26 mas
2017 roma).

Konekc 06 aAMUHHCTPAaTUBHBIX MPOCTYIKAX OTJIMYAETCS OT JApY-
X KOAU(UIIUPOBAHHBIX HOPMATUBHBIX MPABOBBIX aKTOB IO CBOECH
CTPYKTYpE U XapaKTepy PEryJIupyeMbIX UM OTHoOIIeHui. Tak, gaH-
HbIi Kozieke coepuT Kak MarepualibHble, TaK U MpolecCyaabHbIe
HOPMBI, TO €CTh HOPMBI, PETYJIUPYIOIINE MOPSIIOK TPOU3BOJICTBA IO
nenaM 00 aAMUHUCTPATUBHBIX MPOCTYIKAX.

Ha ocnoBanuu cratbu 48 ynomsinyT Konekca, 3agaum mpou3Bo/I-
CTBa MO JiefaM 00 aJIMHHUCTPATUBHBIX MTPOCTYIKAX 3aKI0YAIOTCS B
3aIUTe MpaB U CBOOOJ JIMII, X 3aKOHHBIX HHTEPECOB, CBOEBPEMEH-
HOM, BCECTOPOHHEM, IOJIHOM U OOBEKTUBHOM pPaCCMOTPEHUHU
00CTOATENBCTB KAXKIOTO Jesia 00 aJMUHUCTPATUBHOM MPOCTYIIKE,
BBISIBJICHHUH JIMI[A, COBEPIIMBIIETO a/IMUHUCTPATUBHBIA MPOCTYTIOK,
U B MPUBICYCHUU €ro K aJMUHUCTPATUBHOW OTBETCTBEHHOCTH,
o0ecrieueHNH UCIIOJIHEHUS MPUHSTOTO PEILICHUs, a TAKKe BbISBIIC-
HUU TPUYUH U YCIOBHM, CITOCOOCTBYIOIIMX COBEPIIECHUIO aMUHU-
CTPATUBHOIO MPOCTYIKA U TMPEAOTBPAIICHUS aIMUHUCTPATUBHBIX
MPOCTYTIKOB.

B crarbe 53 Koaekca 00 agMHHUCTPATHBHBIX MPOCTYIKaX
3aKpeIUICHbl OOCTOSTENbCTBA, 3alpellarolre BO30YKIEeHUE Tpo-
M3BOJICTBA M0 JejiaM 00 aJMMUHHMCTPATUBHBIX MPOCTYNKaX, a TaKKe
UCKJTIOYAOIIHNE MPOJIOJKEHUE Y)KE HAYaToro MPOU3BOJICTBA.

[TockonbKy BBISIBIEHUE HAHHBIX OOCTOSTENHCTB BO3MOXKHO Ha
A1000#1 CcTaguum TPOM3BOACTBA, 3aKOHOAATENb MPEIyCMOTpE
MpeKpalleHue MPOU3BOJACTBA IO Jedy 00 aJIMHHUCTPAaTUBHOM
MPOCTYIKE Ha Ka)KJOM 3Tare MpOU3BOJCTBA (IIPH MOATOTOBKE Jeia
00 aJMUHUCTPATUBHOM MPOCTYNKE K PACCMOTPEHUIO, PaccMoTpe-
HUU Jie71a 00 aJIMUHUCTPATUBHOM MPABOHAPYIIIEHUU U MEPECMOTPE
pemieHust 1mo ey o0 aAMHUHUCTPATUBHOM IPOCTYIIKE) MPH yCTa-
HOBJICHMHM OJIHOTO U3 OOCTOSATEIBbCTB, IPEIYCMOTPEHHBIX CTaThei
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53 Komekca 00 agMUHUCTpPAaTUBHBIX TpocTymnkax (ctarbu 109.2,
114.2.1 n 135.1.5-1 Koxekca 00 aiMUHUCTPATUBHBIX MPOCTYIIKAX).

I'maBa 17 Kogekca 06 AIMUHUCTPATUBHBIX MPOCTYIKAX PETYIH-
pYeT MepecMOTp peuieHus Mo ey 00 aJMHUHHCTPAaTUBHOM IMpO-
crynke (ctateu 128-137).

Cratps 132 nannoro Kopekca onpenensier Kpyr nporeccyagbHbIX
BOIIPOCOB, PEIIAEMBIX HAa CTaJMM TMOATOTOBKH K PACCMOTPEHUIO
Kano0bl WM MPOTECTa, MOJAHHBIX HAa peIleHue Mo Jeny o0 agMmu-
HUCTPATUBHOM IPOCTYIIKE, TO €CTh OTHOCUTCS IPHHAJIEKHOCTH
nena o0 aJMUHUCTPATUBHOM IPOCTYIKE, TO €CTh, OTHOCHUTCS JH
7eno 00 agMUHHCTPATUBHOM MPOCTYNKE K KOMIIETEHIIMH CYIbH,
YHOJIHOMOUYEHHOTO opraHa (AOIKHOCTHOTO JIMIIA), paccMaTpHUBaro-
UIMX JTAHHOE JEJI0, UMEIOTCS JIU OOCTOSITENCTBA, MCKIIIOYAIOIINE
OPOU3BOJACTBO MO Jeny 00 aJAMUHHCTPATUBHOM HPOCTYIIKE,
paccMOTpeHHE XOJaTaiCTB, Ha3HAYEHHWE NTPH HEOOXOIWMOCTH
AKCIIEPTU3BI, UCTPEOOBaHKE JOMOJIHUTEIBHBIX MAaTEPHAJIOB, BBHI30B
HY)KHBIX NIl PACCMOTPEHUS KanoObl WM MpoTecTa JUL (CTaTbU
132.1.1-132.1.3).

Yro Kacaercst TOro, BKJIIOUAET JIM IMOJIOKEHHE «O0OCTOSITENIbCTBA
UCKJTIOYAIOIINE IPOU3BOJICTBO MO AeNy 00 aIMUHUCTPATUBHOM MPO-
CTymKe», ykazanHoe B ctathe 132.1.2. Kogeke 06 afiMUHUCTpaTHUB-
HBIX TPOCTYIKaX, OOCTOSITENIbCTBA, YCTAHOBJICHHBIE B CTaTbe 53
naHHoro konekca, [Inenym KoHCTHUTYHMOHHOIO cyaa CYUTaeT, 4uTo,
OTMEUYEHHOE MOJIOKEHUE, MpelycMOTpeHHoe crarbeid 132.1.2
Konmekca 00 amMMHHMCTpAaTHBHBIX MPOCTYINKAaX, MOXET BKIIOYATh
9acTh 0OCTOATENHCTB, MCKIIOYAIONIUX MPOU3BOACTBO MO JelIy 00
aIMUHHUCTPATUBHOM TPOCTYIIKE, YCTAHOBJIEHHBIX B CcTaThe 53 HaH-
Horo Konekca.

Tak, Ha3HAueHHME CTaJAUU MOATOTOBKH K PACCMOTPEHUIO 5Kaj00BbI
(npotecTa), MOJIAHHOM HA pelIeHHe 110 ey 00 aIMUHUCTPATUBHOM
IIPABOHAPYILLIEHUY, 3aKJI0YAETCS B OPraHU3alluM yCIOBUM AJIs pac-
CMOTpEHUs Kanoosl (IpoTecTa), MOAAHHON Ha peleHue 1o aery o0
aJAMUHHUCTPAaTUBHOM MPOCTYIIKE, CO3JaHUU NPEANOCBHIIOK I €€
yCHEIIHOM peanu3anuu, 6e3 COBepIleHUs AeCTBU, HallpaBIEHHbIX
Ha OLEHKY JIOKAa3aTeJIbCTB IO Jely. YCTAHOBJIEHHUE K€ HEKOTOPBIX
00CTOATENBCTB, MPEAyCMOTpeHHbIX cTathel 53 Koaekca 06 aamu-
HUCTPATUBHBIX MPOCTYIKAaX, BO3MOKHO TOJBKO IOCIE PACCMOTpe-
HUS Jienna 00 aAMUHUCTPAaTUBHOM MPaBOHAPYIICHUH TI0 CYIIECTBY U
OLICHKHU COOTBETCTBYIOLIUX JOKA3aTEIbCTB (K MIPUMEpPY, 00CTOSTENb-
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ctBa ykazanubie B 53.1.1, 53.1.2, 53.1.3 u np.) [Tostomy, ecnu Ha
CTaJM1 MOJATOTOBKH K PACCMOTPEHUIO KalloObl (ImporecTa), moaaH-
HOM Ha pelieHue no jaeny 00 aJMHUHHCTPATUBHOM MPOCTYIKE, B
yyciie 00CTOATENBCTB, HCKIIFOYAIOIIUX [TPOU3BOJCTBO, YCTAHOBIIEH-
HeIX B crathe 53 Komekca 00 aIMMHHCTpPATHBHBIX MPOCTYIKax,
OyyT yCTaHOBJICHBI OOCTOATENIbCTBA, HE TPEOYIOIIUE paccMOTpe-
HUS JIeJla TI0 CYIIECTBY M OLIEHKHU J0Ka3aTelbCTB, TO CIENYET IpH-
HSATH PEIICHHUE O MPEKpalleHNH MPOU3BOICTBA MO Jeny 00 aAMUHU-
CTPaTUBHOM IPOCTYTIKE.

Takum 00pa3oM, “00CTOATENHCTBA, HCKIIOYAIOIINE MPOU3BO/-
CTBO MO Jeay 00 aJMHUHHCTPATHMBHOM HPOCTYIKE’ TMOJOKECHHE
crateu 132.1.2 Komekca 06 amiMUHUCTPATUBHBIX MPOCTYMKAX BKIIIO-
gaeT 0OCTOATEIhCTBA, YKa3aHHBIE B CTaTbe 53 JTAaHHOTO KOJEKca,
UCKJTIOYAOIINE MPOU3BOACTBO O€3 pacCMOTpeHHus Jieia Mo Cylie-
CTBY U OLIEHKH JI0Ka3aTEJIbCTB.

Uro ke KacaeTcsi IOCTaBJICHHOTO B 0OpallleHUH BOIIPOCa, CBSI3aH-
HOTO C TPOBEPKOM BO3BMOXKHOCTH KaJT00bI WM MPOTECTA, MOJAHHBIX
Ha peuleHue 1o Aeny 00 aJMUHUCTPATUBHOM IPOCTYIIKE, CIETyeT
OTMETHTB, uTO Ha ocHoBaHuM ctarbh 130.1 Konekca o0 agMuHM-
CTpPaTUBHBIX MPOCTYIKAX, 32 MCKIIOYEHUEM CIy4aeB, MPEeayCcMOT-
peHHbIX ctatbed 126.1 Hacrosmero Koxmekca, mocTtaHoBieHue mo
neiny o0 aAMUHUCTPATUBHOM MPOCTYIIKE MOXKET OBITh 00KaJIOBAHO
WM ONPOTECTOBAHO B TEUEHHUE JECATU JHEH C JAaThl MOJYyUYEHUs €T0o
KOTIMU B O(pHIIMATBHOM MOPSIIKE, TPEAYCMOTPEHHOM B CcTaThsix 57.1
— 57.5 HacTosiuiero koaekca. [Ipu nponycke 1o yBaKuTeJIbHbIM MTPHU-
YHaAM Cpoka, mpexycmorperHoro crarbeit 130.1 Kogekca 06 agmu-
HUCTPATUBHBIX MPOCTYIKAX, [0 XOJATaCTBY *KaT0O0IIMKa WIH MPO-
TECTYIOIIEro, TOT CPOK MOKET OBITH BOCCTAHOBIIEH CY/bEH, MOJIHO-
MOYHBIM OpPraHOM (JOKHOCTHBIM JuIloM). Eciu BoccTaHOBIIeHHE
MPOMYIIEHHOIO CpOKa IMPU3HAHO HEBO3MOXHBIM, HPUHUMAETCS
ompezenenue 06 oTkioHeHuH xonaraiicta (crateu130.2 u 130.3).

Kax BumHo, B ctatee 130 Komekca 00 aqaMUHHUCTPATUBHBIX TPO-
CTYIIKaX, YCTAHOBJIEH CPOK OOXaJIOBaHUS WU OIPOTECTOBAHUS
NOCTAaHOBJICHUSI MO JeNny 00 aJAMHUHHCTPAaTUBHOM MPOCTYIIKE, a
TaK)Ke€ MPeyCMOTpEHA BO3MOKHOCTh BOCCTAHOBIIEHHUS MPOITYLIEH-
Horo cpoka. OnmHako 3Ta craThs Kojexca o0 aJMUHUCTPATUBHBIX
MPOCTYNIKaX HE YCTAaHOBMJIA JETAJIbHO IPOLECCYaJIbHBIX IMPaBUII
OTHOCHUTEIHHO MPOBEPKHU BO3ZMOKHOCTH OOXKaJIOBaHUS (OMPOTECTO-
BaHWs) JIaHHOTO MMOCTAHOBJIEHUS B CIIy4asiX MpPOIycKa cpoka o0xa-
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JIOBAaHUS UJIU OIPOTECTOBAHMSI TOCTAHOBIIEHUS 110 €Ty 00 aIMUHU-
CTPATUBHOM IIPOCTYIIKE.

Taxkum o6pa3om, [lnenym KOHCTUTYIIHOHHOTO Cyaa CUUTAET, Y4TO
OIpeZieNIEHNE TOT0, MPOIYIIEH JU CPOK 00KaJTOBAHUS WM ONPOTE-
CTOBAaHUS IOCTAHOBJICHMS MO Jely 00 aJAMHUHHCTPAaTUBHOM IpO-
CTyIIKE, a TAK)K€ MHBIE IPOLIECCYyalbHbIE BOIPOCHI, CBS3AHHBIE C
BO3MOKHOCTBIO OO’KaJIOBaHUSI WJIM ONpPOTECTOBaHMs (IOJaHa JIH,
MOJIIKCAaHa JIM ’kKajlo0a yIMOJIHOMOYEHHBIM JIUIIOM U T.J.) HeIoCTa-
TOYHO OTPETYJIUPOBAHbI B 3aKOHOAATEILCTBE 00 aJIMHHHUCTPATHUB-
HBIX MPOCTYIIKAX.

[Tostomy Ilnenym KoOHCTUTYLMOHHOrO Cyna, MCXOAs W3 AEH-
CTBYIOIIMX 3aKOHOAATEIBHBIX HOPM, a TAKXKE CBOEU MpPEXKHEU Ipa-
BOBOI MO3MIMH, CUUTAET, YTO IPHU PETrYIUPOBAHUM IPOLECCYyab-
HBIX BOIIPOCOB, CBS3aHHBIX C MPOBEPKOHM (haKkTa MpoIycKa Cpoka,
00KaJIoBaHUsI UM OMPOTECTOBAHMS TOCTAHOBJIIEHUS Cyda MO JIeTy
00 aJMHUHHUCTPATUBHOM MPOCTYIKE, COOTBETCTBYIOIUE HOPMBI yTO-
JIOBHO-IIPOLIECCYAJIBHOTO 3aKOHOAATEIbCTBA JOJKHBI IPUMEHSATHCS
10 QHAJIOTHH C 3aKOHOM.

Tak, B IlocranoBnenun Ilnenyma KoHCTHTYyHHOHHOTrO cCyna
“o TtonkoBanuu ctatbu 128.1 Komekca A3sepbOaiikaHCKOM
PecnyOnukn 00 aJAMHUHUCTPAaTUBHBIX HPOCTYNKax~’ OT 2 HOAOpsA
2016 roga oTMEUEHO, YTO IPUMEHEHHUE YTOJIOBHO-IPOLECCYATBHOTO
3aKOHOZAATENILCTBA 110 aHAJIOTHH B IIPOLIECCE IPOU3BOACTBA 110 ALY
00 aJIMUHUCTPATUBHOM IMPOCTYIIKE HEe UcKItouaerca. He cmoTps Ha
TO, yTO cTarbs 6.3 Kozmekca 00 aJIMHUHUCTPAaTHBHBIX MPOCTYIIKaX
BBOJIUT OIpaHUYEHHUE HA NMPUMEHEHUE 3aKOHOJATEIbCTBA 00 aaMHM-
HUCTPAaTUBHBIX MPOCTYIIKAX IO aHAJIOTUH, 3TO OTHOCUTCS K MaTepH-
aJbHO-TIPABOBBIM HOpMaM (HOpMaM, YCTAHABJIMBAIOUIUM OTBET-
CTBEHHOCTb) JIaHHOM oTpaciu npaBa. OIHAKO IPUMEHEHHE 3aKOHA
110 AaHAJIOTMH BO3MOXKHO B TOM CIly4dae, €CJIM aHaJOTUYHBbIE ITPOLIEC-
CyaJlbHbIE OTHOILIEHHUS HE PEryIMpYIOTCS B 3aKOHOAATENIbCTBE 00
aJMUHUCTPATUBHBIX IIPOCTYIIKaX COOTBETCTBYIOIIEY HOPMOM.

[IpruMeHeHne 3akOoHA IO AHAJIOTMU IPEAIONIAraeT OTCYTCTBHE
HOPMBI, PETyIUpPYIOLIEH KOHKPETHbIE MPABOOTHOIICHUSI, U MpUMe-
HEHUE K JJaHHBIM IIPaBOOTHOILIECHUSAM JPYTrOil HOPMBI 3aKOHA, Pery-
JUPYIOUIEN aHaJOTMYHbIE OTHOLIECHHA. VIMEHHO OTCyTCTBME KOH-
KPETHOI HOPMBI SIBJISIETCS IIABHBIM MTPU3HAKOM, OTIMYAIOIIUM IIPH-
MEHEHME 3aKOHA 10 AHAJIOTUU OT €r0 TOJKOBAHUS.
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CornacHo MHEHHIO (OPMUPOBABIIEMYCSI B TEOPHH TPaBa, TOJIKO-
BaHUE MPaBa-3TO YTOUHEHHUE U PA3bSICHEHUE CMBICIIA TEKCTA HOPMBI.
A mpoben B mpaBe, HANPOTHB IOAPA3ZYMEBAET OTCYTCTBHE WIIH
HEMOJHOTY HOPMATHMBHOIO TEKCTa, PETYIHMPYIOIIETO IPaBOBOM
Bonpoc. [IpoGen Bo3HMKaeT TOraa, KOrja HOPMATUBHBIN aKT, Mpej-
Ha3HAYEHHBIA JJIS pa3pelieHHs] KOHKPETHOIO CIIOPHOIO BOIIpoca,
KaK CJIEJICTBUE, HE B COCTOSIHUU CJI€NIaTh 3TO M3-3a HEMOIHOTHI a HE
JIBYCMBICIICHHOCTH UJIM HETOYHOCTH €ro TEKCTa.

Takum 006pa3oM, XOTs yCTaHOBJICHHE MPOOETa B IpaBe CTAHOBUTCS
BO3MOJKHBIM TOJIBKO TIOCJI€ TOJIKOBAHUSI IMPABOBOM HOPMBI, €ro
YCTpaHEHHE, TEM HE MEHEE HE OCYILECTBIISIETCA B paMKax Ipouecca
TOJIKOBAHMSI IIPABOBOM HOPMBI. YCTaHABIMBAsI COIEP)KAHUE HOPMBI,
B TOM 4YHUCJE MpeAyCMaTpUBaEMbI CMBICI, MPABONPUMEHUTEID
YCTpaHSET HEONPEAECIEHHOCTh U JABYCMBICIIEHHOCTh IaHHON HOPMBI.
A mipu ycTpaHeHnu npobena mpaBonpUMEHUTENb (PaKTUIECKH yCTa-
HABJIMBAET MOPSIIOK MOBEACHUSI, COOTBETCTBYIOIINI 3aKOHOIATENb-
HO YCTAHOBJIEHHBIM KPUTEPUSAM JJII OKOHUATEJIBHOIO pa3perieHUs
KOHKPETHOT'O IIPaBOBOIO CIIOPA.

I'maa XLVII VYromoBHo-mpolieccyanbHOTO Kojekca A3sepbaii-
mxaHckoil PecnyOnuku (manee — VYroJgoBHO-IIPOLIECCYaJIbHBIN
KOJIEKC) PETYIHPYET MPOIeCCyaabHble OTHOLIEHUS M0 MEPECMOTPY
MIPUTOBOPOB U MOCTAHOBJIEHUHN CY/IOB B aleJUISILIUOHHOM IMOPSIKE.
Ha ocnoBanuu crateu 386.2 nanHoro Kopekca Bompoc, o Boccra-
HOBJICHHH CPOKAa MPUHECEHUS aneJUIIIIMOHHON KamoObl WK arel-
JSIUOHHOTO TPOTECTa pPa3peliaeTcs B CyAe NEpBOW HHCTAHIMU
MpeICENaTeNbCTBYIOIIMM B CyA1€0HOM 3aceqaHly WIH CyJbeH .

VYroi0BHO-TIpOIIECCYaNbHBIM KOACKC CONEPKHUT TOJIOXKEHUS O
MOPSJIKE IPUHECEHUSI alleJUIILIMOHHOM 7KaJI00bl MJTH aNeJUISILIMOHHO-
ro mpoTecTa, TpeOOBaHUAX MO ANeUISIMOHHON kKanode Win arel-
JSIMUOHHOMY MPOTECTY, a TaKkKe MOCIEACTBUSAX MPUHECEHUs are-
JSIIUOHHOM 7KaJI00BI U aneIIIuOHHOTo TIpoTecTa (ctarbu 385, 387
u 389).

B 10 ke BpeMs B cooTBETCTBUHM cO cTaTheil 391.4 YronosHo npo-
[ECCYaJIbHOTO KOZIeKca MpPU HEUCIIOJIHEHUU TpeboBaHuil ctareit 386
u 387 nacrosiero Koaekca cyn anemuisiquOHHON HHCTAHIIMU BBIHO-
CUT TIOCTaHOBJIEHWE 00 YCTAHOBJICHMM AaleUISIIIMOHHON KanoObl
WIH aneJUIIMUOHHOIO MPOTECTa B CUJIE U CBOMM pELIEHUEM yCTa-
HaBnuBaeT cpok oT 10 (aecatu) mo 20 (nBaamaTy) qHEH 71 UCTION-
HEeHUs 3TUX TpeboBaHuil. Eciin 3TH TpeGoBaHus He OyayT BBINOIHE-
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HbI B TEUCHUE YKA3aHHOTO MEPUOAA BPEMEHH, allCJUISIUS WU ared-
JSIMUOHHBIN MPOTECT 0 PELIEHUIO Cy/la aleJIIHUOHHOW MHCTaH-
IIUU CUUTAIOTCS HE TIOJJAHHBIMU U OCTAIOTCS 6€3 PacCMOTPEHHUSI.

[Inenym KoHCTHTYIMOHHOTO Cynia B psiie CBOMX ITOCTAHOBIICHUM
OTMEUaeT, YTO COIVIaCHO NPUHILMILY pa3[eieHusi BIACTEH, 3aKpemn-
neHHoMy B ctatbe 7 KoncTtuTynnu, KOHCTUTYIMOHHBIN Cyz SIBISET-
Cs HE HOPMOTBOPYECKHM OPTraHOM, TO €CTh OpraHOM, IPUHUMAIO-
MM HOPMAaTHBHO-IIPABOBOM aKT IO PETYIMPOBAHUIO KaKUX-THOO
MIPABOOTHOIIEHUH, B TOM YKCIIE 00JIaaloNuM HHUITUATUBON BHECE-
HUS U3MEHEHHUM U JIOTIOTHEHUN B KaKOW-TMOO HOPMAaTHBHO-IIPABO-
BOM aKT, a BBICIIMM OPraHOM KOHCTUTYIIMOHHOTO MPaBOCYIUs, OCY-
HIECTBISIOMINM KOHCTUTYIIMOHHBIM KOHTPOJIb 3a aKTaMU, IPUHSATHI-
MU OpraHaM¥ 3aKOHOJATEILHOW, UCTIOIHUTEILHOW U CyJIeOHON Bia-
CTU U OpraHaMHl MECTHOTO CaMOYIIPaBJI€HUs, HA OCHOBAHHUU 3aIpo-
COB ¥ OOpalieHnii yIOTHOMOYCHHBIX CyOBEKTOB, U Kalo0 rpakaaH
(nocranoBnenue “O TtonkoBanuu crathu 483 Komekca AszepoOaii-
JokaHckod PecnyOnukyu 00 aIMMHHMCTPAaTHBHBIX IPOCTYIKax BO
B3aUMOCBSI3M co cTaThelr 208 VYromoBHoOro komekca A3zepbaii-
mxaHckoi Pecryonuku™ ot 25 nekadbps 2020 roga, “OTtonkoBaHUU
cTarbM 28 AJIMUHUCTPAaTHBHO-IIPOLIECCYATBHOTO Kozekca Asep-
Oaitmkanckoit Pecryonuku™ ot 12 anpens 2017 roga u ap.).

OtcyTcTBUE PETYIMPOBAHUS B 3aKOHOAATEIBCTBE Pa3IUYHBIX
OOLIECTBEHHBIX OTHONICHWM M BBITEKAIOUIUX W3 HUX MPABOBBIX
MOCJIEJICTBUN MOYKET B KOHEUHOM UTOT€ OTPULATENILHO CKAa3aThCsl HA
onpezeneHud o0bema MpaB U 00A3aHHOCTEH CyOBEKTOB JIaHHBIX
OTHOIIEHH. A 3TO, B CBOIO OYEPE/Ib, 3a4ACTYIO IPUBOJIUT K HEOOOC-
HOBAaHHOMY OTPaHHYEHUIO MPaB, HEBBITTOIHEHUIO 00s3aHHOCTEH.

B cBs3u ¢ atum [1nenym KoOHCTUTYIIMOHHOTO Cyfia CUMTAET Lee-
COOOpa3HBIM YCOBEPIIECHCTBOBAHUE JICUCTBYIONIMX B HACTOSIIEE
BpEMSI HOPM 3aKOHOJATENbCTBA 00 aJIMUHUCTPATUBHBIX MPOCTYII-
Kax, peryJIUPYIOIINX MPOIeCCyaIbHbIe OTHOIIIEHUS B CBSI3U C 00XkKa-
JOBaHMEM WJIM OIPOTECTOBAHMEM TIOCTAHOBIEHUS MO Jely 00
aJIMUHUCTPATUBHOM MPOCTYIIKE.

Ha ocnoBanum nsnoxennoro Ilnenym Konctutynmonnoro cyna
MPUXOIUT K CIEAYIOIIUM BbIBOAAM:

— TOJOXKEeHHE ‘“00CTOSTENIbCTBA, MCKIIIOYAIOIINE MPOU3BOJCTBO
no neny o0 agMHUHUCTpaTUBHOM mpocrtynke" crtarbu 132.1.2
Konmekca 00 agMHUHUCTpPATHUBHBIX MPOCTYIMKAaX BKIIOYACT JIHIIb
o0cTosTeNhCTBA, YKa3aHue B crathe 53 manHoro Komekca, uckito-

86



Yaroe MpoU3BOJCTBO 03 paccCMOTpPEHHUs Jefia MO CYIIECTBY U
OILICHKH J1I0KA3aTeNbCTB;

— B COOTBETCTBHUU C IIPABOBOM MO3ULIUEH, OTPAKEHHOM B OIKCa-
TE€JIbHO-MOTUBUPOBOYHONW YacTH HACTOSLIEr0 IMOCTAHOBJIEHUS,
BOMPOCHI, CBA3aHHBIE C 00KaJTOBaHUEM WM 00XaJlOBaHUEM MOCTa-
HOBJICHUS IO A€y 00 aAMHUHHCTPATUBHOM TPOCTYIIKE, TOJKHBI
pemarbes Ha OCHOBAaHWU aHAJIOTMYHBIX HOPM YTOJOBHO-IIPOLIECCY-
aJIbHOTO 3aKOHOJIATENIbCTRA.

PykoBoactBysicb yacthto VI crateum 130 KoHcTuTynum
Azepbaitkanckori Pecriyomukm, crarbsamu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimxanckoi PecrmyOmuku “O KoHcTUTyHHOHHOM
cyne”, Ilmenym Koncturymmonnoro Cyma A3sepOaiiKaHCKOM
PecniyOnuku

HNOCTAHOBMUIJ:

1. ITonoxxenune crarbu 132.1.2 Komekca 00 aIMHHUCTPATHBHBIX
npaBoHapyleHusax AsepOaiixaHckoi PecnyOnuku “oOcrtosTesns-
CTBAa, OTKJIOHSIIOIIKNE MPOU3BOJICTBO 0 AeNy 00 aIMUHUCTPATUBHOM
MPaBOHAPYIICHUH COACPIKUT TOJIBKO OOCTOSTENIbCTBA, YKa3aHHBIE B
cTarbe 53 JaHHOTO KO/IeKCa, KOTOPhIE OTKJIOHSIOT TPOU3BOJCTBO 0e3
paccMOTpeHus JieNa M0 CYIIECTBY U OLIEHKU JOKa3aTeNIbCTB.

2. B cOOTBETCTBHUU C MPABOBOI MO3UIUEH, OTPAKEHHOU B OIKUca-
TEJIbHO-MOTUBUPOYHOMN YaCTH HACTOAIIETO MOCTAHOBJIEHUS, BOIPO-
CBl, CBsI3aHHBIE C 00XaJIOBaHUEM WM OIPOTECTOBAHUEM MOCTAHOB-
JICHUs 10 JieTy 00 aAMUHUCTPATUBHOM MPOCTYIIKE, pelliaTh Ha OCHO-
BaHWM aHAJOTUYHBIX HOPM YTOJOBHO-IPOLECCYaJbHOTO 3aKOHOZA-
TEJIbCTBA.

3. [locTaHOBIEHHE BCTYIAET B CUITY CO JTHSI OIyOJIMKOBAHUSI.

4.IlocraHoBneHue omyOIMKOBaTh B raserax «AsepOailikany,
«Pecnybnuka», «Xanr raszetu», «bakuHckuit paboumity wu
«Becrauke  KoHcTuTynmonHoro cyma — AsepOaiiJiKaHCKOM
PecniyOmukmy.

5. [loctraHoBieHME SIBASIETCA OKOHYATEIBbHBIM U HE MOXET OBbITh
OTMEHEHO, M3MEHEHO WM OQPUIMATBHO HCTOJIKOBAHO HU OJIHUM
OpPTaHOM WJIU JIUIIOM.

87



AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi inzibati Xatalar Macallasinin
135.1.5 voa 135.2-ci maddalarinin
alaqoli sokilda sorh edilmasina dair

16 noyabr 2021-ci il Baki sohari

Azarbaycan Respublikasi Konstitusiya Mahkemaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Humay Ofendiye-
va, Révsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze,
Mahir Muradov, Isa Necefov (meruzegi-hakim) ve Kamran
Sefiyevden ibaret torkibde,

moahkeamsa katibi Foraid Oliyevin istiraki iloe,

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesina, “Konstitusiya Mehkemaesi haqqinda” Azerbaycan
Respublikasi Qanununun 27.2 ve 33-cii maddealerine ve
Azoarbaycan Respublikasi Konstitusiya Moahkemasinin Daxili
Nizamnamoesinin 39-cu maddasine miivafiq olaraq, xiisusi kons-
titusiya icraatinin yazili prosedur gaydasinda kecirilon mahke-
mo iclasinda Sumqayit Sehar Mehkemaesinin miiraciati osasinda
Azorbaycan Respublikas1 Inzibati Xetalar Macellesinin 135.1.5
vo 135.2-ci maddelarinin olagali sokilde serh edilmesine dair
konstitusiya isine baxdi.

Is {izroe hakim I.Necefovun meruzesini, maraqli subyektlorin
niimayandalari Sumgayit Sehar Maehkemasinin hakimi F.9liyevin
vo Azearbaycan Respublikast Milli Maclisi Aparatinin Dovlet
quruculugu, inzibati ve hearbi qanunvericilik sobasinin miidir
miavini E.Osgerovun miilahizelerini, miitoxassislor Azearbaycan
Respublikast Ali Mehkemesinin Cinayot Kollegiyasinin hakimi
S.Yusifovun, Azerbaycan Respublikasi Bas Prokurorlugunun
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Hiiquqi teminat vo insan hiiquqlari mesealelari idarasinin raisi
A.Osmanovanin, Azarbaycan Respublikasi Odliyye Nazirliyinin
Qanunvericilik bas idaresinin Inzibati ve hearbi normativ aktlar
idaroesinin bas meslohatcisi U.Yusiflinin miilahizalorini ve is
materiallarini arasdirib miizakire ederok, Azarbaycan Respubli-
kas1 Konstitusiya Mehkemasinin Plenumu

MUODYYON ETDI:

Sumqayit Sehor Moehkemaesi Azerbaycan Respublikasinin
Konstitusiya Mohkemasine (bundan sonra — Konstitusiya
Mohkemsasi) miiraciet ederok Azerbaycan Respublikas1 Inzibati
Xatalar Macallasinin (bundan sonra — Inzibati Xatalar Macallosi)
135.1.5 vo 135.2-ci maddelerinin olagali sekilde serh edilmasini
xahis etmisdir.

Miiraciatden goriiniir ki, Azerbaycan Respublikasi Ekologiya
vo Toebii Servetlor Nazirliyinin 4 sayli Regional Ekologiya veo
Tobii Servetler Idaresinin (bundan sonra — 4 sayli Regional
Ekologiya ve Tobii Servetlor Idaresi) emekdaslari terofinden
“Sumgqayit sehar Tomizlik Departamenti” Mohdud Mesuliyyet-
li Comiyyetinin (bundan sonra — “Sumgqayit sehor Temizlik
Departamenti” MMC) direktoru A.Riistomov baresinde Inzibati
Xotalar Macollasinin 233.1 ve 541-ci maddealerinde neazarde
tutulmus inzibati xotalarin térodilmasine dair 26 avqust 2020-ci
il tarixli protokol tertib edilmisdir.

Homin protokol asasinda 4 sayli Regional Ekologiya ve Tebii
Servatlor Idaresinin raisinin 3 sentyabr 2020-ci il tarixli inziba-
ti tonbeh vermo haqqinda qorar ile A.Riistomov Inzibati Xota-
lar Macolloasinin 541-ci maddasi ile atraf miihitin miihafizesine
nozaroti hoyata keg¢iron miivafiq icra hakimiyyeti orqaninin
tolablorinin yerine yetirilmomasine gora corima edilmisdir.

Vozifeli soxs qisminde inzibati masuliyyate celb edilmis
A.Riistomov Sumgayit Seher Mahkemasine sikayet verarak
barasinde gebul edilmis inzibati tenbeh totbiq etmoa haqqinda
gorarin legv edilmesini ve is lizre icraata xitam verilmasini
xahis etmisdir.

Sumgayit Sehar Mahkemasinin 6 oktyabr 2020-ci il tarixli
gorar1 ila A.Riistemovun sikayati tomin edilmisdir.
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Mohkomo hesab etmisdir ki, Inzibati Xetalar Macoallosinin
57-ci maddasinin teleblari pozularaq vezifali soxs terafinden
barasinde inzibati tonbeh totbiq edilmis soxso 21 may 2020-ci il
tarixli macburi gostoris resmi qaydada verilmemisdir. Qorarda
eyni zamanda, homin Macellenin 53.1.2-ci maddesinin teloble-
ri baximindan 541-ci maddede nezerde tutulmus inzibati xota-
nin toradilmasi ile olagedar mehkemeaye hear hansi motaber
sitbutun toqdim edilmamasi gostorilmisdir.

4 sayl Regional Ekologiya ve Tebii Servetler Idaresi apell-
yasiya sikayeti verarak birinci instansiya mahkamasinin gorari-
nin legv edilmasini, 6ziinlin 3 sentyabr 2020-ci il tarixli gorari-
nin qliivvede saxlanilmasini xahis etmisdir.

Sumqayit Apellyasiya Mohkomasinin 23 fevral 2021-ci il
tarixli gorar1 ile apellyasiya sikayoti qismon tomin edilarak
birinci instansiya mehkemasinin gerar1 legv edilmis, iso yeni-
don baxilmasi ii¢iin materiallar Sumqayit Seher Meahkemaesina
gondorilmisdir.

Apellyasiya instansiyast mohkomaosi bele gonaote golmisdir
ki, 26 avqust 2020-ci il tarixli inzibati xeta haqqinda protokolda
Inzibati Xetalar Macallesinin 233.1 ve 541-ci maddelerinde
nozoarde tutulmus inzibati xeatalarin toradilmesi gosterilse de,
3 sentyabr 2020-ci il tarixli inzibati tenbeh verme haqqinda
gorarda Macsallenin 233.1-ci maddasinde miieyyoan edilon inzi-
bati xetaya miinasibat bildirilmemis, birinci instansiya moahka-
mosi iso bu hal1 arasdirmamaisdir.

Sumgqayit Apellyasiya Mohkemaosi qgorarinda Inzibati Xotalar
Macallasinin 134.1.4-cii maddasine istinad edarak hesab etmis-
dir ki, yeni meahkeme arasdirmasi zamani yuxarida gostorilon
hal herterofli arasdirilmaqla ganunamiivafiq qerar gobul edil-
molidir.

Sumqayit Sehar Mehkemasi ise tokrar baxarken bele gonao-
to golmisdir ki, apellyasiya instansiyas1 mehkemasi toeroefinden
solahiyyetli orqanin sikayeti asasinda ise baxilaraq sikayetde
miibahiselondirilmayen, yani selahiyyetli orqanin gerarinin qa-
nuniliyi ilo bagli bagqa masealolorin aragdirilmas: barode goste-
ris verilmisdir. Birinci instansiya mehkemesi torafindon o da
miloyyon olunmusdur ki, Sumqayit Apellyasiya Moahkomasinin
qerarinda gostorilon Inzibati Xetalar Macallesinin 233.1-ci
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maddesi ile bagli halin arasdirilmasi sikayet vermis soxsin
(A.Riistomovun) veziyyatini pislosdirir.

Odur ki, Sumgayit Sehar Mahkemasi, barasinds inzibati ton-
beh totbiq edilmis “Sumqayit seher Temizlik Departamenti”
MMC-nin direktoru A.Riistemovun Azarbaycan Respublikasinin
Konstitusiyas1 (bundan sonra — Konstitusiya) ile nazerde tutul-
mus hiiquq ve azadliglarinin hayata ke¢irilmosi ile bagli Kons-
titusiya Mohkomaosine miiraciot etmok gorarina golmisdir.

Miiraciotde qeyd edilir ki, vozifoli soxs torofinden tenbeh
totbiq edilorken Inzibati Xetalar Macallosinin 34-cii maddesi-
nin toleblarine ve Konstitusiya Mehkemasi Plenumunun hemin
maddenin totbiqi ile bagli gerarlarinda formalasdirdig1 hiiquqi
movqelora amol edilmomasi ehtimal1 vardir. Bels halda mahke-
mo terofinden inzibati tonbeh totbiq etme haqqinda miivafiq
icra hakimiyyeti orqaninin gorarinin logv edilmoesi ve inzibati
xota haqqinda isin yeniden baxilmaq iigilin selahiyysatli orqana
gonderilmesi haqqinda gerar gobul edile bilar. Lakin bu halda
Inzibati Xotalar Macallesinin 135.2-ci maddesinin teleblorine
uygun olmayan veziyyetin yaranmasi bas verir. Belo ki, Inzibati
Xaotalar Macallasinin 135.1.5-ci maddesinds totbiq edilmis ton-
behin bu Macallenin 31 — 34-cii maddelarinin taleblarine uygun
olmamasi inzibati xota haqqinda is iizre gorarin legv edilmesi
vo ya doyisdirilmesi li¢lin asaslardan biri kimi gdosterilmisdir.
Homin Macallonin 135.2-ci maddesine asasen ise inzibati xata
haqqinda is lizre goerardan verilon sikayate vo ya protesto baxan
hakim, selahiyyatli orqan (vezifeli soxs), baresinde gorar gobul
edilmis soxsin voziyyetini agirlasdiran gerari yalniz bununla
olagoadar zerer ¢gokmis soxsin, bu Macallonin 43.2-ci maddasinde
nozorde tutulan vezifeli soxsin sikayeti ve ya prokurorun pro-
testi oldugda gobul eds biler.

Gostorilonlori nezere alaraq, baresinde inzibati xeta haqqin-
da is lizre icraat aparilan sexsin menafeyi baximindan ve vahid
mohkemo tocriiboesinin formalasdirilmas: moegsedi ile Inzibati
Xaotalar Macolloasinin 135.1.5 ve 135.2-ci maddsalerinin alagali
sokilde sorh edilmasi, salahiyyatli orqanin (vezifali sexsin) veo
ya hakimin inzibati xota haqqinda is lizre gerarindan verilon
sikayotlore baxilmasinin oxsar ve forqli xiisusiyyetlorine, inzi-
bati xota haqqinda is lizro qorardan verilon sikayetin hiidudla-
rindan kenara ¢ixilmasinin miimkiinliiyline, sexsin sikayeati osa-
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sinda 6ziiniin veziyyetinin pislasmasi ile bagli garar gobul edil-
mosine Inzibati Xotalar Macallesinin 135.2-ci maddesinin te-
lebleri baximindan aydinliq gotirilmasi xahis olunmusdur.

Konstitusiya Mahkemasinin Plenumu miiracietde qaldirilan
masalelarin halli liciin inzibati xatalar ganunvericiliyinin vozi-
folorinin ve prinsiplerinin aciqlanmasini, eloce do Inzibati
Xaotalar Macollasinin inzibati xata haqqinda is {izre gorara yeni-
don baxilmasini tonzimloyen miivafiq normalarinin nazarden
kecirilmosini zoruri hesab edir.

Azoarbaycan Respublikasinda mahkamae hakimiyyetini adalat
mithakimeasi yolu ile yalniz mehkemsler heyata kegirirlor.
Hakimlor islore gerezsiz, adaleatle, toraflerin hiiquq beraborli-
yino, faktlara osasen ve qanuna miivafiq baxirlar. Mahkamae
gorart qanuna vo siibutlara esaslanmalidir (Konstitusiyanin
125-ci maddesinin I hissesi, 127-ci maddesinin II hissesi vo
129-cu maddesinin III hissasi).

Konstitusiyanin 12-ci maddesinin I hissasine, 71-ci maddasinin
I vo X hisselorine gore, insan ve vetondas hiiquglarinin ve
azadliglarinin, Azerbaycan Respublikasinin veatendaslarina
layiqli hayat seviyyesinin tomin edilmasi dovletin ali maqsodi-
dir. Konstitusiyada tesbit edilmis insan ve vetendas hiiquqglarini
vo azadliglarim gézlemek ve qorumaq qanunvericilik, icra veo
moahkeama hakimiyyati organlarinin borcudur. Dovlat orqanlari
yalniz bu Konstitusiya asasinda, ganunla miieyyen edilmis qay-
dada ve hiidudlarda fealiyyet gostora bilerlor. Konstitusiyanin
geyd olunan normalar1 insan hiiquq ve azadliglarinin miidafie
vasitelori ile yanasi, homin hiiquqlarin tominati kimi cinayaet,
inzibati-delikt ve digar repressiv vo preventiv hiiquq sahalarinin
qoruyucu normalarinin mévcudlugunu da nezarde tutur. Har bir
dovlet orqan1 6z selahiyyatleri ¢oergivesinde insan hiiquq ve
azadliglarin1 qorumagq serti ile qanung¢ulugu tomin etmolidir.

Odalat mithakimesinin hayata kecirilmasinin, insan hiiquq ve
azadliglarinin temin edilmesinin Konstitusiyada 6z oksini tap-
mi1s tomal prinsiplari sahavi qanunvericilik aktlarinda, o ciimle-
den Inzibati Xatalar Macallesinde daha da inkisaf etdirilmisdir.

Inzibati Xotalar Macoellesinin 2-ci maddesine osasen,
Azorbaycan Respublikasinin inzibati xatalar qanunvericiliyinin
vozifelari insan vo vetondas hiiquqlarini ve azadliglarini, onla-
rin saglamligini, ehalinin sanitariya-epidemioloji salamatligini,
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ictimai menaviyyati, miilkiyyeti, sexsloerin iqtisadi maraqlarini,
ictimai qaydani ve ictimai tehliikesizliyi, otraf miihiti, idarac¢ilik
gaydalarini qorumaqdan, qanunculugu mohkemlendirmakdon
vo inzibati xatalarin garsisini almaqdan ibaratdir.

Inzibati Xetalar Macellesinin qanunguluq prinsipini 6ziinde
ehtiva edon 6-c1 maddasine miivafiq olaraq, inzibati xotaya goro
inzibati tonbeh bu Mocoelleye uygun olaraq totbiq edilir. Inzibati
xota haqqinda is lizre icraatin temin olunmasi tedbirleri totbiq
edilorken qanunvericiliyin toloblerine emal olunmasi yuxari
orqanlarin ve vezifali sexslerin idare nezareti ile, mehkeme veo
prokuror nazarati ile ve sikayet etmok hiiququ ile temin edilir.

Inzibati xota haqqinda is iizre icraatin yekununda selahiyyet-
li organ (voazifali soxs) ve ya mehkemsa terafinden sexsin hiiquq
vo azadliglarini mehdudlasdira bilecek gerar gobul olunur.
Homin georarda soxsin hansi inzibati xota toretmesi miioyyen
edilerak miivafiq inzibati tenbeh todbiri (inzibati coza) secilir
vo bunun hiiquqi naticaloeri 6z oksini tapir. Mehz bu baximdan
inzibati xota toratmis fiziki, hiiquqi ve vezifali soxs baroesindo
secilon tenbeh todbiri hemin sexsin hiiquq ve azadliglarini
mohdudlasdirdigina gore, ganunverici belo todbirden miidafio
mexanizmlari miioyyon etmisdir.

Bu magsadle Inzibati Xotalar Macallesinde inzibati tenbehin
totbiqi ile bagli selahiyyetli orqanlar vo mehkemseler terefinden
goebul edilon gorardan sikayet ve ya protest verilmasinin proses-
sual qaydalar1 nazerde tutulmusdur. Macellada inzibati xatalar
haqqinda islor iizro icraatin qanuniliyini, inzibati toenbehin totbi-
qinin adaletliliyini tomin etmok, ilkin icraat morhoalosindo yara-
na bilen sehvlarin qarsisin1 almaq ve ya diger qanuni maqgsad-
loro nail olmaq iigiin proses subyektlorine yuxari mohkomo
instansiyasina (apellyasiya mohkomaosina) sikayat vo ya protest
vermoak imkani yaradilmisdir (Konstitusiya Mehkemasi Plenu-
munun “Azarbaycan Respublikasi Inzibati Xotalar Macallosinin
128-ci maddasi baximindan hemin Macellenin 109-cu maddesi-
nin sorh edilmasine dair” 2019-cu il 3 may tarixli Qerari).

Inzibati xota haqqinda is iizre qerara yeniden baxilmasi
hamin gerar1 gebul etmis orqanin sehvlerinin diizeldilmeasinin
vasitasi kimi ¢ixis edir. Bu nov icraatda mehkamsa (birinci ve ya
apellyasiya instansiyast mohkemasi) arasdirmasi zamani isin
hallarinin harterefli ve tam Oyrenilmasina, toradilmis inzibati
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xotaya lazimi hiiquqi qiymatin verilmesine vo barasinde inziba-
ti xota haqqinda is lizre icraat aparilan sexsin hiiquqlarinin
tomin edilmesine manes yaratmis qanun pozuntusu miioyyen
edileraek aradan qaldirilir.

Bu ise mehkemeye imkan verir ki, selahiyyetli orqan (vezi-
foli soxs) vo ya hakim terafinden gebul olunmus gerarin qanu-
niliyinin yoxlanilmasi naticesinde hemin gorarin isin faktiki
hallarina ve ya inzibati xetalar qanunvericiliyinin teleblerine
uygun olmadigi teqdirde onu doyisdirsin, legv ederak yeni
gerar ¢ixarsin vo ya isin yenidon baxilmasi ii¢iin gonderilmasi
hagqinda gorar gobul etsin. Bununla da selahiyyetli organin
(vezifeli soxsin) vo ya hakimin icraat zamani yol verdiyi sehv-
lor aradan qaldirilir.

Inzibati xota haqqinda is {izro qorardan sikayet ve ya protest
vermak hiiququ, sikayet ve ya protest verme gaydasi ve miid-
dotlari, sikayoto vo ya protesto baxmaga hazirliq, baxilma veo
baxilma neaticesinde hansi qorarin gqobul edilmasi, inzibati xata
haqqinda is lizro gorarin logv edilmesi vo ya doyisdirilmesi
{iciin osaslar vo s. Inzibati Xotalar Macoalloesinin “Inzibati xota
haqqinda is lizro gorara yenidon baxilma” adli 17-ci Faslinde
gostorilmisdir.

Inzibati xeta haqqinda is iizre qerara yeniden baxilmas: sika-
yot vo ya protestin oldugu teqdirde miimkiindiir. Belo ki, Inzi-
bati Xotalar Mocollosinin 128.1-ci maddosine osasen, barosin-
do qerar ¢ixarilmis fiziki sexs, yetkinlik yasina ¢atmayanlarin
ganuni niimayandasi, hiiquqi sexsin nlimayeandasi, zorar ¢okmis
soxs, miidafie¢i ve niimayends, hemg¢inin bu Macallenin
43.2-c1t maddesinda nazearde tutulan vezifali soxs inzibati xota hag-
qinda is lizro gorardan sikayet, prokuror ise protest vero bilor.

Homin Macoellonin 128.2-ci maddesine gore, inzibati xota
haqqinda is iizre gerardan sikayet ve ya protest asagidaki meh-
komoaya ve ya selahiyyetli orqana (vezifali soxsa) verilir:

— hakimin gerarindan — apellyasiya instansiyast mehkemasine;

— kollegial orqanin gerarindan — kollegial orqanin oldugu
yerin maohkemasina;

— soalahiyyetli orqanin (vezifeli sexsin) gorarindan — yuxari
solahiyyetli orqana (vozifali soxso) vo ya mehkemaoyae.

Inzibati xota haqqinda is iizro qorarin logv edilmesi ve ya doe-
yisdirilmesi {iciin osaslar Inzibati Xetalar Macalloesinin 135-ci
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maddesinde miioyyen edilmisdir. Homin Macsallonin 134-cii
maddesinde ise bu osaslara miivafiq olaraq selahiyyetli orqan
(vozifeli soxs) ve ya mehkemso torafinden gebul edile bilecok
goerarlarin tam siyahisi gostorilmisdir.

Inzibati Xotalar Mocellesinin 135-ci maddesine miivafiq ola-
raq, hakimin, selahiyyatli orqanin (vezifali soxsin) goldiyi nati-
coloar lizro mithiim ehomiyyat kasb edon biitlin faktiki hallarin
arasdirilmamasi, naticelorin isin faktiki hallarina uygun olma-
masi, miiloyyon edilmis is liclin ehemiyyatli olan hallarin siibu-
ta yetirilmemasi, inzibati masuliyyet miieyyen eden ganunun
normasinin diizgiin totbiq edilmomasi, totbiq edilmis tonbehin
bu Macellenin 31-34-cii maddealarinin taleblerine uygun olma-
masi, inzibati xata haqqinda is ilizre icraati rodd eden hallarin
miiayyan olunmasi, bu Macells ilo miieyyen edilmis teleblorin
1sin hallarinin hartarafli, tam ve obyektiv arasdirilmasina maneo
torodacoek deracaede pozulmasi inzibati xota haqqinda is {lizre
gorarin legv edilmosi vo ya doyisdirilmasi liciin asaslardir.

Eyni zamanda Inzibati Xotalar Mocallosinin 137-ci maddasi-
no osasan, inzibati xota haqqinda is ilizre gorardan verilon sika-
yot vo ya protest iizro gobul edilmis gqorardan fiziki soxs, yetkin-
lik yasina ¢atmayanin ganuni niimayandasi, hliquqi sexsin nii-
mayondasi, zorar ¢okmis soxs, habelo miidafia¢i ve niimayende
torofindon verilon sikayato, habelo prokurorun protestine mah-
komaloarde bu Macallads miiayyoen edilmis qaydada ve miiddet-
de baxilir. Inzibati xeta haqqinda is iizre qerardan sikayet vo ya
protest lizre hakim (vezifeli sexs) terafinden gebul edilmis
gorardan bu Macallenin 130-cu maddeasinde nazarde tutulmus
miiddatde sikayet verile bilor.

Inzibati Xotalar Mocellesinin yuxarida qeyd olunan normala-
rinin tohlilinden goriiniir ki, ganunverici salahiyyeatli orqanin
(vozifeli soxsin) inzibati xotalara dair is lizro qobul etdiyi qora-
ra yuxar1 salahiyyetli organ ve ya mahkamsa terafinden yeniden
baxilmasi, mehkemanin inzibati xotaya dair is lizre gerarindan
verilmis sikayoato apellyasiya instansiyast moehkemosi torofin-
don baxilmasi, o ciimleden inzibati xata haqqinda is lizro sola-
hiyyatli orqganin (vezifali sexsin) goerarindan verilon sikayat vo
ya protest lizro gobul edilmis gorara mahkamada yenidan baxil-
masinin prosedur gqaydalarini forqlendirmemis ve onlar1 eyni
Foslin normalari ile tonzimlomisdir.
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Miiracietden goriindilyii kimi, miibahiseli mesele Inzibati
Xaotalar Macollosinin 135.1.5-ci maddasinin tetbiqi zamani he-
min Macallenin 135.2-ci maddasinin gdstorisine riayet edilmo-
si ilo baglidir. Belo ki, Inzibati Xotalar Mocallesinin 135.1.5-ci
maddasinde tenbehin bu Macallenin 31-34-cii maddalerinin te-
leblarine uygun olmamasi hali gerarin deyisdirilmasi ve ya lagv
edilerak yeni gorarin ¢ixarilmasi iiglin asas kimi gdstorilmisdir.

Inzibati Xotalar Macallosinin 135.2-ci maddesinde ise miioy-
yon edilmisdir ki, inzibati xata haqqinda is ilizre gerardan veri-
lon sikayoto vo ya protesto baxan hakim, salahiyyetli orqgan
(vozifeli soxs), barasinde gorar gobul edilmis soxsin veziyyati-
ni agirlagdiran gorar1 yalniz bununla elagadar zeror ¢gokmis sox-
sin, bu Mocollonin 43.2-ci maddosindo nozordo tutulan vozifo-
li sexsin sikayeti vo ya prokurorun protesti oldugda gebul edo
biler.

Konstitusiya Mahkemasinin Plenumu qeyd olunan masaloale-
ro aydinliq gatirilmesi ii¢iin, ilk névbada, inzibati xata haqqin-
da protokolun hiiquqi mahiyyatinin ve shemiyyatinin agiglan-
masini zaruri hesab edir.

Inzibati Xotalar Moacallesinin 76.1-ci maddesine asasen, inzi-
bati xaetanin olub-olmamasini, inzibati xata téroden soxsin toq-
sirini vo igin dlizgilin halli iiclin ehomiyysatli olan digar hallar1
miloyyon etmok liclin hakimin, selahiyyatli orqanin (vezifali
soxsin) asaslana bildiyi har ciir faktik melumatlar inzibati xota-
lar haqqinda isler iizre siibutlar sayilir. Bu melumatlar maddi
siibutlarla, baresinda inzibati xata haqqinda is lizro icraat apari-
lan soxsin, zorar ¢okmis soxsin, sahidlerin izahatlar1 ile, diger
sonadlarle, xiisusi texniki vasitelorin gostericilori ile, miivafiq
icra hakimiyyati orqaninin miieyyen etdiyi organin (qurumun)
informasiya sistemindoe, habela digar dovlet informasiya sistem-
lorinde (ehtiyatlarinda) askar olunan melumatlarla, ekspertin
royi ile, inzibati xata haqqinda protokolla, bu Macelle ilo miiay-
yon edilmis digar protokollarla miieyyen edilir.

Inzibati xota haqqinda protokol inzibati xeta haqqinda isin
halli {igiin zoruri olan malumatlari (is lizre icraatin istirakgilari-
nin izahatlar1 ve ifadelori, hemg¢inin toemin todbirleri barede
moalumatlar da daxil olmaqla) aks etdiron senad olaraq inzibati-
delikt prosesi ii¢lin siibut ehemiyyetine malikdir.

96



Salahiyyatli orqan (vezifeli soxs) ve ya hakim soxs barasin-
de inzibati tenbehi inzibati xeta hagqinda isin halli {i¢iin biitiin
zoruri malumatlar1 6ziinde oks etdiron protokol osasinda totbiq
edir.

Inzibati Xatalar Macallasinda inzibati xata haqqinda protokol
ciddi hesabat senadi kimi miioayyen edilerak tortib olunmasinin
qaydasi, miiddeti, oks etdirmali oldugu melumatlar deqiq goste-
rilmisdir.

Qeyd olunmalidir ki, inzibati xata haqqinda protokola meahke-
mo torofinden baxilaraq miivafiq gerarin gebul edilmesi ile
solahiyyetli orqanin (vezifeli sexsin) inzibati xata haqqinda is
lizro gorarindan verilon sikayoto mohkoamo torefindon baxilma-
sinin qayda ve sertloari forqlidir.

Inzibati xeta haqqinda protokola baxaraq is {izre gerar gebul
edon moehkemoe bu protokolu Inzibati Xotalar Macallesinin
toloblorine miivafiq olaraq qiymatlondirir.

Belo ki, Inzibati Xetalar Mocellosinin inzibati xeta haqqinda
i1sin baxilmaga hazirlanmasi zamani1 hakimin ve ya selahiyyaetli
soxsin hoall etmali oldugu messalelarin dairesini miioayyen eden
106.0.3-cii maddesine miivafiq olaraq, hakim, ssalahiyyatli
organ (vezifali sexs) inzibati xotalar haqqinda islere baxarken
inzibati xata haqqinda protokol ve isin diger materiallarinin bu
Macollonin toleblorine miivafiq olaraq tortib edilmesini yoxlayir.

Burada vezifeli soxs toerofinden tortib edilmis inzibati xota
haqqinda protokol gobul edilecek gorar iigiin osas olmagqla,
homin is lizre itttham yoniimli prosessual sonad qisminde ¢ixis
edir.

Lakin inzibati xotaya dair qorarin gebul edilmasi selahiyyot-
li orqanin (vezifali sexsin) selahiyyatine aid oldugu hallarda,
belo gorardan verilmis sikayot lizro hoyata kegirilon mohkamae
aragdirmasinin predmetini mahz hemin qorar teskil edir. Belo
olan teqdirde is® baxan mehkems {li¢lin selahiyyetli organin
(vozifali soxsin) qorart hemin is iizro itttham yoniimlii proses-
sual senad qisminde ¢ix1s edir. Homin goerarin gebul edilmasine
asas olmus protokol ise artiq siibutedici ohomiyyet dasiyir.

Inzibati Xetalar Macoellesinin 133.2.8-ci maddesine asasen,
inzibati xota haqqinda is ilizre gerardan verilon sikayote ve ya
protesta baxilarken gebul edilmis gorarin ganuniliyi ve asaslili-
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g1 1s lizro olan ve olave toqdim edilmis materiallar osasinda
yoxlanilir.

Lakin ganunverici inzibati xota haqqinda is {izro gorardan
verilmis sikayoto salahiyyotli orqan (vezifeli soxs) ve ya mah-
komo torafinden baxilmasinin bozi mehdudiyyatlorini miiayyen
etmisdir. Bu mehdudiyyetler, ilk ndvbede, inzibati xetalar
qanunvericiliyinin asaslandigi prinsiplerden irali galir.

Inzibati Xotalar Macallosinin 6-c1 maddesinde oks olunmus
ganunguluq prinsipine asasen, inzibati xata haqqinda ise yeni-
den baxan selahiyyetli organ (vezifoeli soxs) ve ya mehkeme
ovvalki icraat zamani1 ganunvericiliyin teleblarine amal olun-
masin1 yoxlamaq solahiyyetine malik olsa da, bu arasdirma
gorarin mazmununun hiidudlar: ile mehdudlasir.

Inzibati xota haqqinda is iizre qorara yeniden baxan solahiy-
yotli orqanin (vezifali sexsin) ve ya mehkemenin arasdirmasi-
nin digor zoruri sorti, baresinde inzibati xota hagqqinda is lizre
gorar gobul edilmis soxsin veziyyetinin pislesdirilmasinin
miioyyon sortlorle moahdudlasdirilmasi ile baglidir.

Belo ki, Inzibati Xetalar Mocellesinin 135.2-ci maddesine
uygun olaraq, inzibati xata haqqinda is iizre goebul edilmis gorar-
dan sikayeto vo ya protesto baxan mohkema, selahiyyetli orqan
(vozifeli soxs) inzibati xatalar qanunvericiliyinde dairesi deqiq
miioyyon edilmis subyektlorin (zeror ¢okmis soxsin, veazifali
soxsin vo prokurorun) bu barade miivafiq sikayati ve ya protes-
ti oldugda berasinde inzibati xata haqqinda is iizre icraat apari-
lan soxsin veziyyetini agirlasdiran gorar qebul edo bilor. Belo-
likle, ganunverici soxsin voziyyetinin agirlasdirilmasi ile bagh
gorar gobul edilmasini mehkamanin, selahiyyatli orqanin (vezi-
foli soxsin) 0z tosebbiisu ile deyil, yalniz konkret subyektlorin
bu barede miivafiq sikayeti ve ya protesti oldugda miimkiin
hesab etmis vo bu inzibati xeta haqqinda is lizre ilkin gerarin
hiidudlar1 ile mahdudlasdirilmisdir.

Miiraciatda qaldirilan diger massale inzibati xata haqqinda is
lizro gorardan verilmis sikayotde miibahiselendirilmeyen ve
soxsin vaziyyatinin pislogsmasine sebab olan halin hemin gora-
ra yeniden baxan selahiyyetli orqan (vezifeli soxs) ve ya
mohkomo torafinden yoxlanilmasi, yoni sikayeatin hadlerinden
konara ¢ixmanin miimkiinliiyii ile baghdir.
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Bununla bagli Konstitusiya Mahkemesinin Plenumu qeyd
edir ki, inzibati xotalara dair isler iizre icraatda apellyasiya
baxisinin hadleri ile bagli miivafiq tenzimetma Inzibati Xotalar
Macollasinde nezoarde tutulmamisdir.

Konstitusiya Mehkemesi Plenumunun “Azerbaycan Respub-
likas1 Inzibati Xotalar Macallosinin 128.1-ci maddesinin serh
edilmesina dair” 2016-c1 il 2 noyabr tarixli Qoerarinda formalas-
dirdig1 hiiquqi movqgeysa gore, cinayat-prosessual ganunvericili-
yinin analogiya lizro inzibati xota haqqinda is iizre icraat prose-
sinde totbiqi istisna edilmir. Inzibati Xetalar Macallesinin
6.3-cii maddesi inzibati xatalar qanunvericiliyinin analogiya iiz-
ro totbiqine meahdudiyyet qoysa da, bu hemin hiiquq sahasinin
maddi hliquq normalarina (measuliyyati miioyyen edon normala-
ra) aiddir. Lakin qanunun analogiya iizre totbiqi o zaman mim-
kiindiir ki, oxsar prosessual miinasiboatlar inzibati xotalar ganun-
vericiliyinde miivafiq norma ilo tonzimlenmaesin.

Konstitusiya Mahkemasi Plenumunun “Azearbaycan Respub-
likast Cinayot-Prosessual Macollosinin 397.1 vo 397.2-ci mad-
delerinin serh edilmoasine dair” 2009-cu il 12 may tarixli Qora-
rinda qeyd olunmusdur ki, prosessual ganun mahkemsa baxisinin
hadlerini miieyyenlesdirarken, onu yalniz tegsirlondirilon sox-
so qars1 irali siiriilmiis ve ya mehkameye verilen ittthamin had-
lori ilo mohdudlasdirir. Mehkemo baxisi noticosinde mehkomae
togsirlondirilon sexsin emsalini agir cinayatden daha ylingiil
cinayot amaline tovsif etmoak, habelo ona qarsi ireli sliriilmiis
ittthamdan ayri-ayr1 bendleri ¢ixartmaq hiiququna malikdir.
Lakin qanunvericiliyin menasina gore itttham funksiyasi1 olma-
digindan, mehkemsa tagsirloendirilon sexsin hiiquqi veziyyetini
mohkemoa baxis1 zamani agirlasdira bilmez (tegsirlondirilen
soxsin @malini mehkemadoe ona qarsi irali siiriilmiis ve ya onun
mohkemoyao verildiyi ittiham lizre daha agir coza nezerds tutan
normaya 6zii tovsif ede bilmoaz).

Homgcinin hamin Qararda gosterilir ki, apellyasiya miiraciati-
nin hiiquqi mazmununu hemin miiraciotde oks olunmus xahis
toskil etdiyi ligiin apellyasiya instansiyast mohkomasi apellyasi-
ya miiraciotindo gdstorilon xahisdon daha agir naticelora goalib
c¢ixmamalidir. Bunun {i¢iin de mahkum edilmis soxsin miidafie-
¢isi homin soxsin xeyrina apellyasiya miiracioti vermisdirse vo
ya ittthamc¢inin apellyasiya miiraciotinde miivafiq xahis olma-
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migdirsa, birinci instansiya mehkemsasi torafinden mahkum
edilmis soxsin hiiquqi veziyyeti agirlasdirila (pislesdirile) bil-
moaz. Apellyasiya miiracietini hemin soxs 0zii vermisdirse,
apellyasiya icraatinin naticesinde bu soxsin hiiquqi veziyyetinin
pislesdirilmasi movcud qanunvericilik normalarina asasen iimu-
miyyatle yol verilmoazdir. Belo ki, Cinayat-Prosessual Macallo-
sinin 91.7-ci maddasi birmenali miieyyenlasdirir ki, togsirlondi-
rilon gsoxsin 6z hiiquqlarindan istifade ve ya bundan imtina
etmasi onun ziyanina sorh edilmemali vo ona miinasib olmayan
naticalore gatirib ¢ixarmamalidir.

O da geyd olunmalidir ki, pislesmays dogru ¢evrilmanin yol-
verilmoazliyi prinsipinin mahiyyati ondan ibaratdir ki, mahkum
edilmis soxsin birinci instansiya mehkemasinin hokmiinden yu-
xar1t mehkemaoaye verdiyi sikayat onun {i¢iin arzuolunmaz natice-
lor dogura bilmaz. ise apellyasiya qaydasinda baxilmasi zamani
hokmiin legvinden sonra belo apellyasiya instansiyast mohko-
masi cozani artirmaq vo ya ittthami daha agir ve yaxud faktiki
hallar lizro ohemiyyetli deracede forqlenen ittihamla oavez
etmok, habelo diger cinayat-hiiquqi massaleleri hell ederken
moahkum edilmis soxsin veziyyetini agirlasdirmaqda haqli deyil.
Oks toaqdirde mehkum edilmis soxsin 0z veziyyatini agirlasdir-
magq tohliilkasi bu soxsi hatta hokmiin miibahisalendirilmasine
osaslar oldugu halda 6z hiiququndan istifade etmekden imtinaya
macbur edacokdir.

Beloaliklo, Inzibati Xotalar Macallasinin 135.2-ci maddesine
vo Konstitusiya Mehkemesi Plenumunun avvalki gorarlarinda
formalasdirdig1 hiiquqi movgelore uygun olaraq, inzibati xota
haqqinda is lizre gerardan verilen sikayate ve ya protesto baxan
hakim ve ya selahiyyetli orqan (vezifali soxs), baresinde qorar
gobul edilmis soxsin veziyyetini agirlasdiran qerar1 yalniz
bununla bagli zerer ¢okmis sexsin, Inzibati Xetalar Macallesinin
43.2-c1 maddeasinde nazerde tutulan vezifali soxsin sikayeti vo
ya prokurorun protesti olduqda qebul ede biler. Inzibati xota
haqqinda qerardan verilmis sikayetin hiidudlarindan kenara
cixilmast yolverilmozdir.

Odur ki, baresinda gorar gobul edilmis soxsin 6ziliniin sikayo-
tine asason inzibati xata haqqinda is lizre gorara yeniden baxil-
masi zamani onun vaziyyetini pislogdiren gorarin gobul edilme-
si qanuncguluq prinsipinin teminat1 kimi Inzibati Xotalar Macal-
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losinin 61.1.6 ve 128-ci maddelarinde miieyyen edilmis soxsi
goerardan sikayet vermoek hiiququnun realizesinden c¢oakindir-
mokle onun adaletli mehkemae arasdirilmasi hiiququnun pozul-
masina gotirib ¢ixara bilar.

Gostorilonloarle yanasi Konstitusiya Mehkemasinin Plenumu
onu da vurgulayir ki, inzibati xetalar ganunvericiliyinin insan vo
votondas hiiquqlarint ve azadliglarini, onlarin saglamligini,
ictimai menoaviyyati, milkiyyeti, ictimai tohliikesizliyi, otraf
miihiti gorumaq ve s. vozifalerinin icrasina nail olunmasi, prin-
siplerinin hayata kecirilmoasinin tomin edilmasi ii¢lin miivafiq
organlar inzibati tonbeh totbiq edilmesi haqqinda gerar gebul
edorken inzibati tenbeh totbiq etmonin timumi qaydalarina,
habelo bununla bagli Konstitusiya Mehkemasi Plenumunun
gorarlarinda formalasdirilmis hiiquqi moévqelera ciddi riayet
etmolidirlor.

Qeyd olunanlara asasen Konstitusiya Mehkemasinin Plenu-
mu asagidaki naticelors golir:

— Inzibati Xotalar Macallosinin 6-c1 maddesine uygun olaraq,
solahiyyetli orqanin (vezifali soxsin) ve ya mehkemaenin inziba-
ti xota haqqinda is iizre gerarindan verilmis sikayote baxilmanin
predmeti homin gorarla meahdudlasir;

— Inzibati Xotalar Mocollesinin 135.2-ci maddesinin menasi-
na gora, inzibati xota haqqinda is lizre gorardan verilon sikayo-
to vo ya protesto baxan hakim ve ya selahiyyetli orqan (voazife-
li soxs), barosinde qorar gebul edilmis soxsin vaziyyatini agir-
lagdiran qorar1 6z tosebbiisii ilo deyil, yalniz bununla slagodar
zoror ¢okmis soxsin, hoemin Macoallonin 43.2-ci maddeasinde
nozorde tutulan vezifali soxsin sikayeti ve ya prokurorun
protesti oldugda gebul eds biler.

Barasinde inzibati xata haqqinda is {lizre icraat aparilan
soxsin sikayoti asasinda gobul edilmis goerara yeniden baxilar-
kon onun veziyyetinin pislosmasi ilo naticelonan gorarin gobul
edilmasi yolverilmoazdir;

— miivafiq orqanlar terefindon inzibati tonbeh tatbiq edilmasi
haqqinda goerar gebul edilorken inzibati tonbeh totbiq etmonin
iimumi qaydalarina, habelo bununla bagli Konstitusiya Mohke-
masi Plenumunun gararlarinda formalasdirilmis hiiquqi moévqe-
lore ciddi riayat edilmolidir.
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Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesi-
nin VI hissesini, “Konstitusiya Mehkemasi haqqinda” Azarbay-
can Respublikast Qanununun 60, 62, 63, 65-67 ve 69-cu madde-
lorini rehber tutaraq, Azerbaycan Respublikasi Konstitusiya
Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Inzibati Xotalar Macallesinin
6-c1 maddasine uygun olaraq, selahiyyatli orqanin (vezifali sox-
sin) vo ya mahkemaenin inzibati xata haqqinda is iizro gorarin-
dan verilmis sikayoto baxilmanin predmeti homin gorarla moh-
dudlasr.

2. Azorbaycan Respublikasi Inzibati Xotalar Macallesinin
135.2-ci maddasinin menasina gore, inzibati xota haqqinda is
lizro gorardan verilon sikayoto vo ya protesto baxan hakim ve ya
solahiyyetli orqan (vezifeli soxs), baresinde gorar qobul edilmis
soxsin vaziyyatini agirlagdiran gerar1 6z tasebbiisii ile deyil,
yalniz bununla slagedar zerer ¢okmis sexsin, homin Macsallenin
43.2-ci maddasinde nazerde tutulan vezifali soxsin sikayeti vo
ya prokurorun protesti oldugda gebul eds bilar.

Baroesindoe inzibati xota haqqinda is {lizre icraat aparilan sox-
sin sikayoti asasinda goebul edilmis gorara yeniden baxilarken
onun vaziyyatinin pislogsmasi il naticelonan gorarin gqobul edil-
mosi yolverilmazdir.

3. Miivafiq orqanlar terafinden inzibati tonbeh totbiq edilma-
si hagqinda gerar gebul edilerken inzibati tonbeh totbiq etmanin
imumi qaydalarina, habelo bununla bagli Azerbaycan Respubli-
kas1 Konstitusiya Mehkemesi Plenumunun goerarlarinda forma-
lasdirilmis hiiquqi movgeloaro ciddi riayet edilmalidir.

4. Qorar dorc edildiyi giinden qilivveye minir.

5. Qerar “Azerbaycan”, “Respublika”, “Xalq qozeti”,
“Bakinski rabog¢i” gezetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Malumati”nda dorc edilsin.

6. Qorar gotidir, heg bir organ ve ya soxs torefinden logv edilo,
doyisdirile vo ya rosmi tofsir edilo bilmez.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

IHOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3EPBAMJP)KAHCKOW PECITYBJIMKU

O TosakoBanmnu crareit 135.1.5 u 135.2 Konekca
A3zepOaiigkanckoil Pecny0nku 00 aIMMHNCTPATHBHBIX
NMPOCTYINKAX B HX B3aMMOCBSI3H

16 HosOpsn 2021 roga ropoa baxy

[Inernym  KonctutynmuonHoro cyma  A3sepOailxaHCKOU
PecnyOnuku B cocraBe ®Dapxama AOmymiaeBa (Tpencenarens),
Conbl CanmanoBoi, Ymaii Ddenauenoit, Popmrana lcmaunmona,
Jlxerixyna ['apamkaeBa, Padasns ['Bamamze, Maxupa Mypanosa,
Ucer Hamxkadosa (cynps-noknanuuk) u Kampana [laduesa,

¢ yuactueM cekperaps cyna @apanna Anvesa,

B cooTBercTBUM ¢ 4acthto VI crarbm 130 Koucturtynuwu
A3zepbaiimkanckoit PecnyOnuku, crtateamu 27.2 m 33 3akoHa
Azepbaiimkanckoit Pecnyonuku "O KouctutyunonHoMm cyme" u
crarbei 39 BHyTpeHHero ycraBa KoHCTUTyHMOHHOrO cyaa
Azepbaiijpkanckoit PecriyOnuku, Ha OCHOBAaHMHM OOpamieHUs
CyMraibITCKOTO rOpoJICKOro CyJla pacCMOTpEN B CyA€OHOM 3aCEIaHuH,
IPOBEICHHOM B MOPSIIKE MUCbMEHHOM MPOIETypbl 0COO0T0 KOHCTH-
TYLIMOHHOTO MPOU3BOJICTBA, KOHCTUTYLIMOHHOE JIEJ0 O TOJKOBAHHUU
crareit 135.1.5 u 135.2 Konekca Azepbaitmkanckoii Pecrryomuku 06
aJMUHHUCTPATUBHBIX MPOCTYIKAX B UX B3aUMOCBS3H.

NzyuuB u o6cynuB noxman cynbu M.Hamkadosa o nemy, cyxmae-
HUS TpeACTaBUTENIe 3aMHTEPECOBAHHBIX CYOBEKTOB — CYIbU
CywmraiibiTckoro ropojckoro cyna ®.Anuesa U 3aBeyIOIIETO OTAE-
goMm TocymapcTBEHHOTO CTPOUTENHCTBA, AJIMUHHCTPATUBHOTO H
BOCHHOTO 3aKoHojaTeiabcTBa Amnmapara Mwinu Memxnuca
Azepbaiimkanckoit Pecnybnuku D.AckepoBa, CHEHHAIUCTOB —
CylbH YrosoBHOHM Kosuieruu BepxoBHoro cyna AszepOaiiikaHCKOM
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Pecny6nuku L.FOcudosa, HayanbHuKa YrpaBieHHUs MO BOIPOcam
IPaBOBOro obOecrieueHusl U mpaB yesnoBeka [ eHepasibHOM MpoKypa-
Typsl Aszepbaiimkanckoit Pecrmybmuku A.OcMaHOBOH, CTapIiero
KOHCYJIbTaHTa YNpaBIEHUS aIMUHUCTPATUBHBIX U BOCHHBIX HOpMa-
TUBHBIX akTOB [7aBHOro ympaBlieHMs 3aKOHOJATEIbCTBA
MunucrepctBa  toctunuu  AszepOaiimkanckoil  PecmyOmuku
V.IOcudnau u marepuans aena, [lneaym KonctutymmonHoro cyma
Azepbaiixanckor Pecryomuku

YCTAHOBMJ J:

CymraiibITcKuid Toposickoit cyn ooparuics B KOHCTUTYIMOHHBIN
cyn AzepOaiimkanckoit PecriyOnuku (manee — KoHCTUTYUIMOHHBIN
cyn) ¢ mpockboit o tonkoBanuu crarei 135.1.5 m 135.2 Komekca
Azepbaiixanckoil PecryOnuku 006 aqMUHUCTPATUBHBIX MPOCTYIIKAX
(nanee — Kogekc 00 aAIMMHUCTPATUBHBIX POCTYNKAaX) B UX B3aUMO-
CBSI3HU.

N3 obpaienus cienyer, 4To COTPYAHUKN PernoHanbHOro ymnpas-
JICHUSI SKOJIOTHUU U MPUPOAHBIX pecypcoB HoMep 4 MunHucrtepcrsa
9KOJIOTMH U TPUPOJHBIX pecypcoB Azepbaiimkanckoil PecryOnuku
(manee — PeruoHanbHOE yIHpaBiI€HUE SKOJIOTMU U MPUPOIHBIX
pecypcoB HOMep 4) coCcTaBUIIM B OTHOLIEHUH aupekTopa OOmiecTBa
C OrPaHUYEHHOHN OTBETCTBEHHOCTHIO “JlenapTaMeHT YMCTOThI TOpo-
na CywmraiieiT” (mamee — OOO “JlemapTamMeHT YHUCTOTHI TOpoja
CywmraiteiT”) A.PycramoBa mpotokon oT 26 abrycra 2020 roga o
COBEPIUEHUU aJMUHUCTPATUBHBIX MPOCTYNKOB, IPEAYCMOTPEHHBIX
cratbsiMu 233.1 u 541 Kogekca 00 aAMUHUCTPATUBHBIX IPOCTYIIKAX.

Ha ocHoBanmmum pnanHoro mnporokona A.PyctamMoB pemieHuem
HayaJIbHUKa PernoHanbHOro yIrpaBi€HUs SKOJIOTMU U MPUPOIHBIX
pecypcoB HoMep 4 oT 3 centsaopst 2020 rona 0 HAIOKEHUN aIMUHU-
CTPAaTUBHOIO B3bICKaHMs ObLT omTpadoan no crarbe 541 Konekca
00 aIMUHUCTPATUBHBIX MPOCTYIKAX 32 HEBBIOJIHEHUE TPEOOBAHUM
COOTBETCTBYIOIIETO OpraHa HWCIOJHUTEIBHON BJIACTH, OCYILECTB-
JISFOIIETO HAA30P 32 OXPAHOUW OKPYKAIOIIEH CPEbI.

[IpuBnedyeHHbI K aIMUHUCTPATUBHON OTBETCTBEHHOCTH B Kaude-
CTBE JOJDKHOCTHOTO Juna A.PyctamMoB mojan xkainolOy B
CyMraibITCKUil TOPOACKON CyA € MPOCHKOOW OTMEHUTHh NPUHSATOE B
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OTHOLIEHWH HETrO PEIICHHE O MPUMEHEHHH aJIMHUHHCTPATUBHOIO
B3BbICKaHUs U IPEKPATUTh ITPOU3BOACTBO 1O JIEIY.

Pemennem CymraifbITCKOro ropoickoro cyaa ot 6 okrsiops 2020 roga
xanoba A. PyctamoBa Obuta yIOBIIETBOpPEHA.

Cyn nmocuuTal, 4To B HapylieHue TpedoBanuii ctateu 57 Kogekca
00 aAMUHUCTPATUBHBIX MPOCTYIKAX JIMIY, B OTHOUIEHUH KOTOPOTO
OBLJIO MPUMEHEHO aIMUHUCTPATUBHOE B3bICKaHUE, B OQUIIMATIHEHOM
Nopsiike He OBLIO0 1aHO JOJDKHOCTHBIM JIMLIOM 00sI3aTeIbHOTO yKa3a-
Hus oT 21 mas 2020 roma. B penieHnn 0JHOBPEMEHHO YKa3aHO, YTO
Cy/lly HE MpEACTaBJICHbl COMIACHO TpeboBaHMsIM cTaTh 53.1.2 maH-
Horo Konekca kakue-nmnOO BecOoMble J0Ka3aTelbCTBa COBEPIICHUS
aIMUHUCTPATUBHOIO MPOCTYIKA, IPETyCMOTPEHHOTO cTaTheil 541.

PervonanpHoe yrnpaBlieHHE SKOJIOTMU U MPUPOTHBIX PECYPCOB
HOMEpP 4 TOoJalio aneyISIUOHHYI0 Kajlo0y ¢ MpocbOON OTMEHHUTHh
pelieHne cy/ia NepBoid MHCTAHIIMU U OCTaBUTh B CUJIE UX pELICHHE
ot 3 centsa6ps 2020 rona.

Pemennem CyMrailbITCKOTO aneJuIsIIuOHHOTO cya oT 23 deBpais
2021 ropa aneuisIOHHAs KanoOa OblIa YaCTHYHO YIOBIETBOPEHA,
pelieHre cyaa NepBOW MHCTAaHIMM OTMEHEHO, MaTepuaibl Jena
HanpasieHbl B CyMrailbITCKUi TOPOJICKOM CyA 1JIsl IOBTOPHOIO pac-
CMOTpPEHHUSI.

Cyn aneuisiiuoOHHON MHCTAHLIUU MPUILIET K TAKOMY BBIBOAY, YTO,
XOTS B IPOTOKOJIE 00 aIMUHUCTPATHBHOM MPOCTYIKE OT 26 aBrycra
2020 ronma ObUIO yKa3aHO COBEpIICHHME aJMHHHCTPATUBHBIX MPO-
CTYMKOB, MpeaycMoTpeHHbIX ctatbsimu 233.1 u 541 Kogekca 00
aJIMUHUCTPATUBHBIX IPOCTYIKaX, TEM HE MEHee, B PELICHUU O
HAJIOKEHUU aIMUHHCTPATUBHOTO B3bICKaHUS OT 3 ceHTa0pst 2020
rojfia He BBIPAXXEHO OTHOLIEHHUS K aIMUHUCTPATUBHOMY MPOCTYIIKY,
ycTaHoOBJIEHHOMY B cTarbe 233.1 Konekca, a cyn nepBoil MHCTaHIIUH
HE UCCIIeIOBAN IaHHOE 00CTOSITENLCTBO.

CyMrailbITCKuil aneJuIILMOHHBINA CY/l, CChUIAsiICh B CBOEM pellie-
HuM Ha ctarbio 134.1.4 Kogekca 006 aAMHUHUCTPATUBHBIX MPOCTYI-
Kax, CUeJl, 4TO B XO/I€ HOBOT'O Cy/leOHOro pa3OuparesibCTBa BbILIE-
yKa3aHHOE OOCTOATEIBCTBO JIOJKHO OBITh BCECTOPOHHE MU3YUYEHO U
IIPUHATO COOTBETCTBYIOIIEE 3aKOHY PELICHUE.

[Ipu noBropHOM paccmoTpennu Aena CyMraibITCKAd TOPOACKOM
Cy/ IPUIIEN K TAKOMY BBIBOJLY, UTO CY/I alleUISIIIUIOHHON MHCTAHIIUH,
paccMoOTpeB JeJI0 Ha OCHOBAaHUM 3KajloObl MOJTHOMOYHOIO OpraHa,
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nan ykazaHue 00 M3yYeHUH HE OCIapUBaeMbIX B kKajnobe, TO eCTh
JIPYTUX BOIPOCOB, CBSA3aHHBIX C 3aKOHHOCTBIO PEIICHHS TTOJIHOMOY-
Horo opraHa. CyaoM nepBoi MHCTAHIIMU TaK)Ke ObLJIO YCTaHOBJICHO,
YTO H3y4YeHHE YyKa3zaHHOro B pemieHun CyMrailbITCKOro amesis-
IIMOHHOTO CyAa OOCTOSITENIbCTBA, CBA3AHHOTO CcO cTaThed 233.1
Konekca 00 agMUHUCTPATUBHBIX MPOCTYIKAX, YXYAIIAeT MOJOXKe-
HUE MojaBmiero xajaoly yimia (A.Pyctamosa).

[TosTomy, CyMrailbITCKUii TOPOJICKOM Cyl pemusi o0OpaTuTbes B
KoHCTUTYITMOHHBIN Cy/l B CBSA3M C OCYIIECTBICHUEM ITPEAYCMOTPEH-
Hbix Konctutyumeit AszepOaiimxanckoil PecnyOnmuku (manee —
Koncturymus) mpaB u cBobon mupekropa OOO "JlemaprameHT
yucToThl ropoga CymraiibiT" A.PycTamoBa, B OTHOLIEHMH KOTOPOTO
OBLJIO MPUMEHEHO aJIMMHUCTPATUBHOE B3bICKAHHUE.

B oOpamennn orMedaeTcsi, YTO €CTh BEpOSITHOCTh HecoOmroze-
HUS JOJDKHOCTHBIM JIMIIOM NPH MPUMEHEHWH B3BICKaHUS TpeOoBa-
Huli ctatby 34 Kogekca 00 aIMUHUCTPAaTUBHBIX MPOCTYNKaX U Mpa-
BOBBIX 103U, chopmupoBanHbix [Inenymom KoncTurymonnoro
Cyla B IIOCTaHOBJIEHUSX O NPUMEHEHHMM [1aHHON cTaTbu. B 3TOM
cllydae CyJ MOXKET NMPHUHITh MOCTAHOBJIEHHE 00 OTMEHE pEIICHHUs
COOTBETCTBYIOIIETO0 OpPraHa HCIIOJIHUTEIBHOM BJIACTH O IPUMEHE-
HUH aJIMUHUCTPATUBHOTO B3bICKAHUS U HAIPABJICHUU JieNa 00 aMHu-
HUCTPATUBHOM IIPOCTYIIKE [TOJIHOMOYHOMY OpraHy JiJjIsi IOBTOPHOTO
paccMmoTpenuss. OgHaKo MpU 3TOM BO3HUKAET CUTYyallUs, HE COOTBET-
cTBytomias TpebopanusM ctatbu 135.2 Konmekca 06 aIMUHUCTpaTHB-
HBIX mpocTtynkax. Tak, B crarbe 135.1.5 Kogekca 06 agmuHuCTpa-
THUBHBIX MTPOCTYINKAX B KAYECTBE OAHOTO U3 OCHOBAHMM /JI1 OTMEHBI
WIM U3MEHEHUS MOCTAHOBJICHUS IO Jeiny 00 aJIMUHHUCTPATUBHOM
INPOCTYIIKE YKa3aHO HECOOTBETCTBUE NPHUMEHEHHOTO B3bICKAHUS
TpeboBanusiMm crarei 31-34 nactosmero Komekca. Ha ocHoBanumu
e cratbu 135.2 mannoro Kopekca, cyabsi, TOJTHOMOYHBIA OpraH
(TOMHKHOCTHOE JIUII0), paCCMaTPHUBAIOIINM MTPOTECT WU KaJI00y Ha
MOCTaHOBJIEHHUE TIO JIe’Ty 00 aIMUHUCTPATUBHOM MPOCTYTKE, MOXKET
OPUHATH pElIeHHe, OTSAryarouiee MoJoKEeHHe JIUIA, B OTHOIIECHUU
KOTOPOTO MPHUHATO MOCTAHOBJIEHUE, TOJBKO MPH HAJUYUU CBSA3AH-
HOH C O3TUM 3KaloObl MOTEPHEBIIET0, JOKHOCTHOTO JIHUIA,
MpeAYCMOTPEHHOTO B cTaTthe 43.2 Hacrosmero Konekca, niuu npore-
cTa MpOoKypopa.
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C ydeToM BBIIIEU3T0KEHHOTO, BBIPAXKEHA MPOChOA ¢ TOUKH 3pe-
HUSl MHTEPECOB JUIA, B OTHOLIEHUU KOTOPOTO BENETCS MPOU3BOA-
CTBO IO Jiedy 00 aJMUHHCTPATUBHOM NPOCTYIKE, U B HENAX (op-
MUPOBaHUS €AMHON Cy/leOHOW MPaKTUKU JaTh TOJIKOBAHUE CTaTeu
135.1.5 u 135.2 Kogekca 00 aIMHUHUCTPATHBHBIX MNPOCTYIKax,
BHECTU SICHOCTh B CXOXXME€ M OTJIMYUTEIbHbIE OCOOEHHOCTH pac-
CMOTpPEHHUS kayo0, MOJaHHBIX HA PELICHHE MMOJHOMOYHOTO OpraHa
(TOMKHOCTHOTO JIMIIA) WX CYAbU MO JIedy 00 aAMHUHUCTPATUBHOM
MPOCTYIKE, B BO3MOKHOCTb BBIXOZA 32 IIPEEbI Kajl00bl, TOJAHHOM
1o Jiesy 00 aIMUHUCTPATUBHOM IIPOCTYTIKE, B IPUHATHE HA OCHOBA-
HUU KaJI00bI JIMIAa pEHIeHHs], CBI3aHHOTO C YXY/IIICHHEM €ro MOoJIo-
KEHHs, C TOYKH 3peHusi TpeboBanuii cratbu 135.2 Komekca 00
aJMUHHUCTPATUBHBIX MPOCTYIIKAX.

Jlnis pemieHust MOCTaBIEHHBIX B oOpalieHuu BorpocoB [lnenym
KoHcTuTymmoHHOrO Ccya cCuuTaeT HeOOXOAUMbBIM PACKPBIThH 3a1a4U
U MPUHIUIBI 3aKOHOJIATENIbCTBA 00 aJMHUHHUCTPATUBHBIX MPOCTYII-
KaX, a TakKKe IPOaHaJMW3UpOBaTh COOTBETCTBYIOIIHE HOPMBI
Komekca 00 agMUHUCTPATHBHBIX MPOCTYINKAaX, PErYIHPYIOIINX
MEPeCMOTp MOCTAHOBJIEHUS MO JAeNly 00 aJMUHUCTPATUBHOM IpO-
CTYTIKE.

Cynebnyto Bnacth B AzepOaiimkanckoit PecyOnuke ocyiecTs-
JSIIOT TIOCPEACTBOM IIPAaBOCYIUsl TONBKO cyzabl. Cylnpu paccMmarpu-
BAIOT JieJ1a OECIPUCTPACTHO, CIIPABEIJINBO, COONIOAsi PaBHOIIPABUE
CTOPOH, Ha OCHOBE (DAKTOB M B COOTBETCTBUHU C 3aKOHOM. PerieHue
CyZla JI0JDKHO OCHOBBIBAThCSl Ha 3aKOHE M J0Ka3aTelbcTBax (dacth |
crarbu 125, gacte II crarem 127 u yacte III cratem 129
Konctutyuun).

Cornacao vacte I crarem 12, wactam I m X crareu 71 Komnc-
TUTYIIUU, 00ECIIEYeHHE MpaB M CBOOOJ YEJIOBEKAa M TpakJIaHUHA,
JOCTOMHOTO YpOBHS JKM3HM TpaxkaaHaMm A3zepOailiKaHCKOM
PecnyGnuku — Beiciias nenb rocyaapersa. CoOmoaars U 3aluiarh
mpaBa M CBOOOIBI YEJIOBEKAa M TpakJaHWHA, 3aKpEIJICHHBIE B
Koncturynumu, siBisiercst 00513aHHOCTBIO OPraHOB 3aKOHOJATENBHOI,
UCIIOJTHUTENBbHON U CyneOHOM BiacTeil. ['ocynapcTBeHHbIE OpraHbl
MOTYT OCYILIECTBIISTh JIEATEIbHOCTh JUIIb HA OCHOBAHUM HACTOS-
meil Konctutyunu, B MOpsiAKE W MpeZesiax, YCTaHOBIEHHBIX 3aKO-
HOM. YKa3zaHHble HOpMbl KOHCTHTYyIMHM, Hapsjiy €O CpeacTBaMHu
3alllMThl MpaB U CBOOOJ 4YeJIOBEKa, MPEIyCMATPUBAIOT B KAaueCTBE
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rapaHTUU ATHX MPaB TAKXKe HAJUYME 3alULIAIONUX HOPM yTOJOB-
HOTO, aJMMHUCTPATUBHO-JCIIMKTHOTO M JPYTHMX PENpPEeCCUBHBIX U
IIPEBEHTUBHBIX OTpaciel npasa. Kaxkablii rocyqapCTBEHHBIN OpraH
B paMKax CBOUX IOJHOMOYHMH JOJKEH 00ecrneuyrBaTh 3aKOHHOCTH
IpU YCJIOBHH 3alUTHI IIPaB U CBOOOJ YETOBEKA.

Hamenmue otpaxkenue B KOHCTUTYIIMM OCHOBOIOJAraroliue
OPUHIUIBI OCYIIECTBICHUS MTPABOCYAMsI, 00ECTIEUeH s ITPaB U CBO-
0071 YesoBeKa MOTYYHIIN JaTbHENIIee Pa3BUTHE B OTPACIEBBIX 3aKO-
HOJIAaTeIBHBIX aKTaX, B TOM yucie B Kojgexce 00 aIMUHUCTPAaTHBHBIX
MPOCTYIKaX.

Ha ocnoBanuu crarbu 2 Kogekca 00 aJIMUHUCTPATUBHBIX IMPO-
CTYMKaxX 3aKOHOJATENhCTBO A3zepOaimxaHckoil PecrmyOmuku 00
aJIMUHUCTPATUBHBIX TMPOCTYNKaX MMEET 3ajadeil OXpaHy IpaB U
cBO0OO/ YeNoBeKa U TPa)JAaHMHA, YEJIOBEYECKOTO 30POBbS, CaHM-
TapHO-31HIEMHOJIOTUYECKOTO OJIaronoixyyusi HacellieHus, oO1ie-
CTBEHHON Mopaiu, COOCTBEHHOCTH, SKOHOMUYECKHX HMHTEPECOB
JUI, OOIIECTBEHHOTO TOpS/IKA M OOIIeCTBEHHOH Oe30MacHOCTH,
OKpY’Kalole Cpespl, MpaBuil YIpPaBICHHS, YKPEIUICHHE 3aKOHHO-
CTH | TIPEIYTNPEKICHUE aIMUHUCTPATUBHBIX TPOCTYIIKOB.

B cootBercTBUM co cTathelr 6 Kogekca 00 aiMHHUCTpPATHUBHBIX
POCTYNKaX, BKIFOYAIOIIEH PUHIIAI 3aKOHHOCTH, aIMUHUCTPATHB-
HbIE B3BICKAHUS 32 a/IMUHUCTPATUBHBIC IPOCTYIIKUA IPUMEHSIOTCS B
coorBercTBUU ¢ HactosmmM Komekcom. CobGmonenne TpeOoBaHMiA
3aKOHOJIATeNIbCTBA MPU MPUMEHEHUU Mep OOecledeHHs MPOU3BOI-
CTBa M0 JieJaM 00 aJMUHUCTPATUBHBIX MPOCTyMNKax oOecreynBacT-
Csl YIPaBJICHUYECKUM HAJ[30POM BBIIMIECTOSIIUX OPTaHOB M JOJIK-
HOCTHBIX JIUI, CYI€OHBIM U TNPOKYPOPCKHUM HAJ30POM U MPABOM
00aJI0BaHUs.

[To okoHYaHMU MPOU3BOJCTBA MO Jiedy 00 aJIMUHHUCTPATUBHOM
IPOCTYNKE MOJTHOMOYHBIM OpPTraHOM (JOJKHOCTHBIM JIUIIOM) WIIA
CY/IOM NPUHUMAETCS MOCTAHOBJIEHHE, KOTOPOE MOXKET OrpaHUYH-
BaTh MpaBa M CBOOOBI JIMlAa. B JaHHOM MOCTAaHOBICHUM YyCTaHAB-
JUBAETCSI, KAKOW aJMHUHUCTPATHUBHBIA MTPOCTYIOK, COBEPIIUIO
JUI0, M30UpaeTcsi COOTBETCTBYIOLIAs Mepa aJAMHHHCTPATUBHOTO
B3bICKaHUS (aAMUHUCTPATUBHOE HAKa3aHUE) U OTPAKAIOTCS IOPUIH-
YECKHE IOCIEACTBUS ATOro. B 3TOM KOHTEKCTE, NMOCKOIBKY Mepa
B3BICKaHUs, N30paHHast B OTHOIIEHNU (U3UYECKOTO, FOPUINIECKOTO
M JIOJDKHOCTHOTO JIMIIA, COBEPIIUBIIETO aJIMUHUCTPATUBHBIA TPO-
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CTYIOK, OTPaHUYMBAET MpaBa U cBOOOABI JAaHHOT'O JIMIA, 3aKOHOJa-
TEJIb YCTAaHOBUJI MEXaHU3MBbI 3aLIUTHI OT TAKOW MEpBHI.

C sroii nensto B Konmekce 00 agMUHUCTPATUBHBIX MPOCTYIIKAX
PEAYCMOTPEH MPOLIECCYyaTbHBIA TIOPSA0K 00KaTOBAHUS UITH OTIPO-
TECTOBaHMUS MOCTAHOBICHUI O MPUMEHEHUU AJAMHHHCTPATUBHOTO
B3bICKaHMsI, MPUHATBHIX CylaMU U IOJHOMOYHBIMM OpraHamu. B
Konekce cyObekTaM Impolecca HpeaoCTaBIsSeTCs BO3MOXKHOCTD
MoJauu >KamoObl WM TPHUHECEHHs TMPOTECTa B BBIIIECTOSIIYIO
CyAeOHYI0 HHCTAHIMIO (ameJUIAIMOHHBIA Cya) i oOecreueHus
3aKOHHOCTH TPOM3BOACTBA MO JiejaM 00 aJMUHUCTPATUBHBIX MPO-
CTyIKaX, CIIPABEUIMBOCTU PUMEHEHHSI aIMUHUCTPATUBHOI'O B3bIC-
KaHUs, IPEAOTBPALICHHUSI BO3MOXKHBIX OMIMOOK Ha HA4yaJbHOM CTa-
UMW TPOU3BOACTBA WM JOCTH)KEHUS MHBIX 3aKOHHBIX LEJIEH
(ITocranosnenue Ilnenyma Koncturynumonsnoro cyna "O TonkoBa-
Huu cratbu 109 Konekca Azepbaiimxanckoit Pecryonuku 06 aamu-
HUCTPATUBHBIX MPOCTYIKAX C TOYKH 3peHust crartbu 128 maHHOro
Konekca" or 3 mas 2019 rona).

[lepecmoTp moCTaHOBIEHUS TO Aeny 00 aIMHHHCTPATUBHOM
MPOCTYIKE BBICTYIAET KaK CPEJCTBO MCIPABICHUS OINOOK OopraHa,
NPUHABILIETO JaHHOEe pemieHue. [Ipu 3ToM Buje Npous3BOACTBA CYJ
(cyn mepBoi MM aneJISIMOHHON MHCTAHLIMKU) B XOZI€ paccie1oBa-
HUS BBISBJISIET M YCTPAHSIET HAPYILLIEHUE 3aKOHA, CO3/1ABILIEE MTPETIAT-
CTBUE JUJI BCECTOPOHHETO M IOJHOTO HM3YYEHHsI OOCTOSITENHCTB
niena, 1a4u HaJyuleKalled IpaBOBOM OLICHKH COBEPILIEHHOMY aJMU-
HUCTPATUBHOMY IPOCTYIIKY U OOECIeYeHMsI IIPaB JIHIA, B OTHOLIE-
HUM KOTOPOTO BEJETCs MPOU3BOACTBO MO Aeny 00 aIMUHUCTPATHUB-
HOM MPOCTYTIKE.

A 3TO MO3BOJISET CYy B pE3Y/bTATE MPOBEPKHU 3aKOHHOCTH pelie-
HUSl, NPUHATOTO MOJHOMOYHBIM OPTIaHOM (JOJKHOCTHBIM JIULIOM)
WIN CyZIbEH, B Cllydae HECOOTBETCTBUS JAaHHOTO pelleHus (pakTuye-
CKUM OOCTOSITEJIbCTBAM JeJia WM TpeOOBaHUSIM 3aKOHOJATeIbCTBA
00 aIMUHUCTPATUBHBIX MPOCTYNKAX U3MEHUTH €r0, OTMEHHB, BHIHE-
CTH HOBOE PELIECHUE WM IPHUHSTH PEIICHUE O HAIIPABJICHHUH JIeja Ha
NOBTOPHOE paccMOTpeHHe. TeM caMbIM YCTPaHSIOTCS OIIMOKH,
JIOIYILIEHHBIE B XOJ/I€ MPOU3BOCTBA IO /i€y MOJHOMOYHBIM Opra-
HOM (JIOJDKHOCTHBIM JIUIIOM) WJIH CYZIbEH.

[IpaBo oOkayloBaHUS WM ONPOTECTOBAHUS IOCTAHOBJIEHUS IO
Jiesry 00 aIMUHUCTPATUBHOM IIPOCTYIIKE, MOPSIIOK U CPOKU 00XKalio-
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BaHUS WM ONPOTECTOBAHUS, OJrOTOBKA K PACCMOTPEHHIO KaI0ObI
WIM TIPOTECTa, PACCMOTPEHUE U PEIICHUE, MPUHITOE B PE3yJbTare
paccMOTpEHUs, OCHOBAHUS Il OTMEHBI UM U3MEHEHHUS TOCTaHOB-
JIEHUS 10 ety 00 aJIMUHUCTPATUBHOM MPOCTYIIKE U Tp. YKa3aHbl B
maBe 17 Komekca 00 amiMUHHCTPATUBHBIX MPOCTYMKAX IMOJ Ha3Ba-
HueM “IlepecMoTp MOCTaHOBJIEHUH 1O AeNy 00 aIMUHUCTPATUBHOM
MPOCTYTIKE .

[TepecMOTp TOCTAHOBIIGHUS MO JENy 00 aJIMUHHUCTPATHBHOM
MPOCTYIIKE BO3MOKEH MPU HAIMYUU KaJI00bl WM rpoTecTa. Tak, Ha
ocHoBanuu ctaThi 128.1 Konekca 00 aAMHUHUCTPATUBHBIX POCTYTI-
Kax, (pusuyeckoe JUI0, 3aKOHHBINA MPEICTABUTEIh HECOBEPILICHHO-
JIETHETO, MPECTaBUTENb IOPUIUYECKOTO JIMIA, B OTHOILIEHUH KOTO-
pBIX MPUHATO MOCTAHOBICHUE, MOTEPHEBUINHN, 3AIUTHUK U TPE-
CTaBUTENb, A TAaKXe JOJKHOCTHOE JIMIO, MPEIyCMOTPEHHOE B
crathe 43.2 Hacrosmero Koaekca, BpaBe 00kaioBaTh NOCTAHOBJIE-
HUE MO ey 00 aJIMUHHUCTPATUBHOM MPOCTYNKE, a MPOKYpop —
OIPOTECTOBATH €rO.

Cornacno crarbe 128.2 mannoro Konekca, xanoba wim mporect
Ha MOCTAHOBJIEHUE I10 JIe’Ty 00 aIMUHUCTPATUBHOM IPOCTYTKE MPH-
HOCSITCS CJIEYIOIIUM CyAY WJIH MOJIHOMOYHOMY OpTaHy (JI0JKHOCT-
HOMY JIHITY):

— Ha MOCTaHOBJICHUE CYAbU — B CYJI alleJUISIIUOHHON MHCTAHIINY;

— Ha MOCTAaHOBJIEHHE KOJJIETHMAJIbHOTO OpraHa — B CyJ [0 MECTY
HaXOXKJIEHHUs KOJIJIETMAJIbHOTO OpraHa;

— Ha TMOCTAHOBJIEHUE MOJIHOMOYHOTO OpraHa (JAOKHOCTHOTO
JUIA) — BBILIECTOSIEMY MOJIHOMOYHOMY OpPraHy (IOJDKHOCTHOMY
auiy) 1ubo B Cy.

OcHoBaHMs UIsl OTMEHBl WM W3MEHEHMS] MOCTAHOBJIEHUS IO
neny 00 aIMUHUCTPATUBHOM MPOCTYIIKE YCTAHOBIEHbI cTaTheil 135
Konekca 06 amMUHHCTpAaTUBHBIX MpOCTyNKax. A B ctathe 134 nan-
Horo Kozekca yka3aH MOJHBIN NepeYeHb PEeUIEHU, KOTOPbIE MOTYT
OBITh TPUHSTHI TOJHOMOYHBIM OPTaHOM (JIOJDKHOCTHBIM JIUIIOM)
WJIM CYJIOM B COOTBETCTBHUH C 3TUMU OCHOBAHUSIMU.

B cootBerctBHM co cTatheli 135 Konekca 00 aiMHUHUCTPATUBHBIX
IPOCTYIKaX OCHOBAHUSAMM JJIsl OTMEHBI UJIM U3MEHEHUS ITO0CTAaHOB-
JeHUS M0 Jelny 00 aIMUHUCTPATUBHOM IPOCTYIIKE SIBJISIOTCS HE
paccnenoBanue Bcex (PaKTHYECKUX 00CTOSATEIbCTB, UMEIOIUX BaXK-
HOE 3HAU€HHUE M0 pe3yJibTaraM, K KOTOPBIM IMPUIIEN CY/bs, MOJHO-
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MOYHBIN OpraH (JOJKHOCTHOE JIMII0), HECOOTBETCTBUE PE3YJIbTATOB,
K KOTOPBIM TMpUIIEN Cy/bs, MOJHOMOYHBIH OpraH (JIOHKHOCTHOE
JHIIO0), C (paKTUYECKUMU OOCTOSTEIHCTBAMH JIe€TIa, HEIOKa3aHHOCTD
BXHBIX JUISI JIe7la OOCTOSITENIbCTB, ONMPENCICHHBIX CYIbEH, MOIHO-
MOYHBIM OPraHOM (JOJKHOCTHBIM JIMIIOM), HETPABUIBHOE MPHUMeE-
HEHHE HOPMBI 3aKOHA, YCTaHAaBJIMBAIOLIEH aJIMHHHCTPATHUBHYIO
OTBETCTBEHHOCTb, HECOOTBETCTBHE IPHMEHEHHOIO B3BICKAHUS C
TpeboBanusimu crareit 31-34 nacrosiero Koaekca, ycraHoBieHue
00CTOATENBCTB, UCKIIIOYAIOIINX IPOU3BOACTBO 10 JieJaM 00 aJMHu-
HUCTPATUBHBIX MPOCTYyNKaX, HapylleHue TPpeOOBaHUMU, ONpe/IeIeH-
HBIX HacTosumM KozmekcoMm, B CTENEHH, MENIarolleil BCECTOPOHHE-
My, TOJHOMY M OOBEKTUBHOMY pAaCCIEIOBAHHIO OOCTOSITENILCTB
nena.

Bwmecte ¢ TeM, Ha ocHoBanmnu ctarbu 137 Komexca 00 agMuHU-
CTPATUBHBIX MPOCTYIKAX, *ajnoba (pU3NYECKOro JMla, 3aKOHHOTO
IPEICTABUTENST HECOBEPUIEHHOIETHETO, IPEACTABUTENS FOpUINYE-
CKOTO JIMIIA, MOTEPHEBUIETO, 3AIIUTHUKA WJIM HPEICTABUTENS, a
TaK)Ke MPOTECT MPOKypopa Ha PEHICHHE MO KaI00e WM MPOTECTy
Ha IMOCTAHOBJIEHHE MO JeJly 00 aAMUHUCTPATUBHOM IIPOCTYIIKE, pac-
CMaTPUBAIOTCSI CyAaMH B ITOPSAJIKE U CPOKH, YCTAaHOBJICHHBIE HACTOSI-
muM Kognekcom. Pemenue, npunsatoe cyabeil (JOJKHOCTHBIM
JMIIOM) TI0 kayio0e WM MPOTECTy Ha MOCTAaHOBIEHHE MO Jielny 00
aMUHHUCTPATUBHOM MPOCTYIIKE, MOKET OBITH 00KaJI0BAaHO B CPOKH,
npeaycmorpenHsle B ctarbe 130 Hacrosmero Konekca.

N3 ananusa BbleoTMedeHHBIX HOpM Konekca o0 agmuHMCTpa-
TUBHBIX IIPOCTYIIKAX CJIELYET, YTO 3aKOHOAATEIb HE Pa3InyaeT Npo-
LEeAypHBIE IpaBUia MEPECMOTPAa PEUIEHUS MOJHOMOYHOIO OpraHa
(IOJKHOCTHOTO JIMLA), IPUHATOTO MO Jeay 00 aIMUHUCTPATUBHOM
MPOCTYIKE, BBIIMIECTOSIIMM MOJTHOMOYHBIM OpPraHOM WJIM CYZIOM,
paccMOTpeHus KajloObl Ha pelIeHne Cy/a 1o Aeay 00 aJMUHUCTpa-
TUBHOM IIPOCTYIIKE CY/IOM aNeJUIALNOHHON NHCTaHIUH, B TOM YUCJIE
nepecMoTpa B CyJie PELICHHs, IPUHATOTO I10 jKajo0e WU MPOTEeCTY,
NOJAaHHBIM HAa pEIIEHUE MOJIHOMOYHOIO OpraHa (JI0JKHOCTHOTO
JMIa) 1o e’y 00 aAMUHUCTPATUBHOM MPOCTYIIKE, U PETYIUPYET UX
HOpMaMU TOM K€ IVIaBBbl.

Kak cnenyer u3 obpaiieHusi, CIOpHBIA BOIPOC CBSA3aH C cOOIMIO-
nenueM npeanucanus crarbu 135.2 Kogexca 00 aaMUHHCTpATHB-
HBIX IPOCTYyIIKaxX NpU NpuMeHeHuu ctarbu 135.1.5 manHOrO
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Konexkca. Tak, B ctatbe 135.1.5 Kogekca 00 aaMHUHHUCTpPAaTHBHBIX
MPOCTYIKaX B KAYECTBE OCHOBAHUS JIJII U3MEHEHUS ITOCTAHOBIICHUS
WIA €r0 OTMEHBI U MPUHATHS HOBOTO PEIICHUS YKa3aH (akT Heco-
OTBETCTBUS IPUMEHEHHOI'0 B3bICKaHMs TpeboBaHusAM ctareit 31-34
Hacrosmero Koaekca.

Opnako B crarbe 135.2 Komekca 006 aaMUHUCTpPAaTUBHBIX IPO-
CTYMKaX YCTaHOBJIEHO, YTO CY/bsl, TOJTHOMOYHBIN OpraH (J0HKHOCT-
HOE JIMII0), pacCMaTPUBAIOIIUI IPOTECT WIH ’KaJl00y Ha MMOCTAHOB-
JIEHUE M0 Jiey 00 aIMUHUCTPATUBHOM MPOCTYIIKE, MOXKET MPUHSITH
pelieHre, OTsArJaromiee MmojoKEeHNe JINIA, B OTHOIIEHUHA KOTOPOTO
MIPUHSITO MOCTAHOBJICHUE, TOJILKO MPHU HAJWYUU CBA3AHHOW C 3TUM
’KaJ00bl MOTEPIEBIIEro, JTOLKHOCTHOTO JIMIA, TTPETYCMOTPEHHOTO
B cTtarbe 43.2 Hacrosiero Koaekca, wim nporecta mpoKypopa.

Jlns BHeEceHUs SCHOCTM B YyKa3aHHBIE Bompochl, llneHym
KonctutymnmonHoro cyna, B MEpBYIO O4epe/b, CUMTAET HEOOXOIU-
MBIM PAaCKPBITh FOPUANYECKYIO CYIIIHOCTh M 3HAUCHHUE MPOTOKOJIA 00
aIMUHUACTPATUBHOM MPOCTYIIKE.

Ha ocnoBanun crareu 76.1 Kogexca 00 agMUHUCTPAaTHUBHBIX
MPOCTYMKAX JOKA3aTeIbCTBAMHU IO Jedy 00 aJMHUHUCTPATUBHOM
MPOCTYIIKE MPU3HAIOTCS Jt0ObIe (PaKTHYECKUE CBENCHUsI, HA OCHO-
BaHUM KOTOPBIX CYJIbsI, TOJTHOMOYHBIM OpTraH (JIOJDKHOCTHOE JIUIIO)
YCTaHABJIMBAET HAJIMYKE UM OTCYTCTBHE a[IMUHUCTPATUBHOTO MPO-
CTyNKa, BUHOBHOCTbH JIMIIA, COBEPIIUBIIETO AIMUHUCTPATUBHBIM
MPOCTYMOK U WHBIE OOCTOSTENHCTBA, UMEIOIINE 3HAYEHUE JJIs Tpa-
BWJIBHOTO pa3pelICHUs Jiea. DTHU CBEJICHUSI YCTAHABIMBAIOTCS IO
BEIIIECTBEHHBIM YIIHKaM, 00bSICHCHHSM JIMIIA, B OTHOIIICHHUH KOTOPO-
T'O BEJIETCS MTPOU3BOJICTBO 00 aIMUHUCTPATUBHOM MPOCTYTIKE, TTOKA-
3aHUSIM TOTEPIEBIIETO, CBUJETENCH, UHBIM JJOKyMEHTaM, IMOKa3a-
HUSIM CHEIUATbHBIX TEXHUYECKUX CPEJICTB, CBEACHHUSIM, OOHapy-
KEHHBIM B MH(POPMAIIMOHHOW CHUCTEME opraHa (CTPYKTYphI), yCTa-
HOBJICHHOTO COOTBETCTBYIOIIMM OPraHOM MCIIOJIHUTEILHON BIACTH,
a TaKkKe B HMHBIX TOCYIApCTBEHHBIX HH(POPMAIMOHHBIX CHUCTEMAaX
(pecypcax), 3aKIIFOYEHHUIO SKCTIEPTa, TPOTOKOIY 00 aIMUHUCTPATHUB-
HOM TIPOCTYIIKE, HHBIM MPOTOKOJIaM, OMPEEICHHBIM B HACTOSIIIEM
Konekce.

[IpoTokor 00 agMUHHUCTPATUBHOM IIPOCTYINKE KaK JOKYMCHT,
COJIEp KAl CBEACHMS, HEOOXOAUMBIC NIl pa3pelieHus jaena oo
aJIMUHUCTPATUBHOM IPOCTYIKE (B TOM 4YMCIie OOBICHEHUS U MOKa-
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3aHMSI YYaCTHHUKOB TPOU3BOJACTBA MO €y, a TaKKe CBEICHUS O
Mepax oOecredeHus), UMEeT 0Ka3aTeJIbCTBEHHOE 3HAYCHUE s
aJIMUHUCTPATUBHO-JEIUKTHOTO TpoIlecca.

[TorHOMOUHBINM OpraH (JOMKHOCTHOE JIMI0) WJIU CYIbsl HpHUME-
HSIOT aIMUHUCTPATUBHOE B3bICKAHUE B OTHOIIEHUU JIMIA HA OCHO-
BaHUU IPOTOKOJA, COAEPHKAIIETO BCE HEOOXOIUMBbIE CBEACHMS AJIs
paspernienus jaena 006 aIMUHUCTPATUBHOM MPOCTYIIKE.

B Koxekce 00 aiMUHUCTPAaTUBHBIX MPOCTYIIKAX JIaHO OIpeee-
HUE€ MPOTOKOJIA 00 aJMUHUCTPATUBHOM IMPOCTYNKE KaK JOKYMEHTa
CTPOTOM OTYETHOCTH M YE€TKO YKa3aHbI MMOPSIOK M CPOKH €T0 COCTaB-
JICHUSI, CBEICHUSI, KOTOPBIE OH JIOJHKEH COICPKATh.

Cnenyer OTMETUTb, YTO MOPSJOK M YCIIOBHSI MPUHATUS CYAOM
pEIICHHsI TIOCIIe PACCMOTPEHUS MPOTOKOIA 00 aAMUHUCTPATUBHOM
MPOCTYNKE U PACCMOTPEHUSI CYAOM >KaJIOOBI, TTOJJAaHHON Ha TOCTa-
HOBJICHHE TIOTHOMOYHOTO OpraHa (JI0JDKHOCTHOTO JIMIA) 1O Jeny 00
aIMUHHUCTPATUBHOM MPOCTYTKE, OTIIMYAIOTCA.

Cyn, npuHUMas pelieHue Mo ey, Mocjie PacCCMOTPEHUS IPOTO-
KOJIa 00 aJJMUHUCTPATUBHOM MPOCTYNKE OI[EHUBAET JIaHHBIN MPOTO-
KOJI B COOTBETCTBHUU ¢ TpeboBanusimu Kogekca 00 aAMUHUCTpPATHB-
HBIX MTPOCTYIKaX.

Tak, B coorBercTtBuH co crarbeil 106.0.3 Kogekca 00 agMuHH-
CTpPaTUBHBIX MPOCTYIKaX, ONMPEENSIONned Kpyr BOIPOCOB, MOJjIe-
KaIUX PEHICHUIO CybEN UM MOTHOMOYHBIM JIUIIOM MPHU TOJITOTOB-
K€ K PaCCMOTPEHHIO Jiesia 00 aIMUHUCTPATUBHOM MPOCTYIIKE, CY/bs,
MOJTHOMOYHBIN OpraH (AOKHOCTHOE JIMII0), paccMaTrpuBas jieia o0
aJIMUHHUCTPATUBHBIX MPOCTYIKAX, MPOBEPSIET, COCTABIEHBI JIU MPO-
TOKOJI 00 a/IMUHUCTPATUBHOM TPOCTYTIKE U IPYTUE MAaTEPHUAIIBI JIeNa
B COOTBETCTBHH C TpeOoBaHUSAMU HacTosmero Koaekca.

31ech MPOTOKOI 00 aAMUHUCTPATUBHOM MPOCTYIIKE, COCTaBIICH-
HBI JIOJDKHOCTHBIM JIMIIOM, SIBJISIICH OCHOBAHHUEM ISl TPUHSATHUSA
pelIeHus, BBICTYIIAa€T B KayeCTBE MPOLECCYaJbHOIO JOKYMEHTa
OOBHHHTEILHOTO THIIA TI0 TAHHOMY JIEIY.

OpHako B cilyyasix, KOrjia MPUHITHE PEIICHUs B CBSI3U C aIMUHHU-
CTPaTHUBHBIM MPOCTYIKOM OTHOCHUTCSI K KOMIIETCHIIMH TTOJTHOMOYHO-
ro oprana (JIOJPKHOCTHOTO JIMIIA), IPEIMETOM CyaeOHOoro pazoupa-
TEIbCTBA, MPOBOAMMOIO MO KaJl0Oe Ha TaKOe PEIICHUE, SIBISETCS
MMEHHO JIaHHO€ pellieHue. B 3Tom ciiyuae perieHrne moJIHOMOYHOTO
opraHa (J0KHOCTHOTO JIMIIA) BRICTYNAET JIJIs Cy/a, pacCMaTpUBalo-
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IIETO JeJI0, B KaUeCTBE MPOIIECCYaTbHOIO JOKYMEHTa OOBUHUTEb-
HOTO THUIA I0 JJAHHOMY JIeTy. A MPOTOKOJ, MOCITYKHBIIHI OCHOBA-
HUEM JIJIs IPUHSTHUS TaHHOTO PELIEHHUs, IPEJICTABIIAET y>Ke JI0Ka3a-
TEJIHLCTBEHHOE 3HAYCHUE.

Ha ocnoBanuu crareu 133.2.8 Komgekca 00 aiMHUHUCTPaTUBHBIX
NPOCTYNKaX MPU PaACCMOTPEHUH >KaJIOObl MM MPOTECTa Ha MocTa-
HOBJICHHE T0 JIeNTy 00 aAMHHHCTPATUBHOM MPOCTYIKE MO HUMEI0-
IUMCS B JIeJ€ U JOTOJHUTEIbHO MPEIOCTABICHHBIM MaTepuaiam
MPOBEPSIOTCS 3aKOHHOCTh 1 000CHOBAHHOCTH PEIICHUS, IPUHSATOTO
IIPU PACCMOTPEHHUH KaJ00bI UK MPOTECTA, MOAAHHBIX HA PEIICHHE
1o Jie7y 00 aAMUHUCTPATUBHOM MPOCTYTIKE.

OpnHako 3aKOHOJATENh YCTAHOBWJI HEKOTOPHIE OIPAaHMYEHMS Ha
pacCMOTPEHUE MOJTHOMOYHBIM OPraHoM (JOJKHOCTHBIM JIMIIOM)
WM CYZIOM ayoObl, MOJJaHHON Ha pelIeHHe Mo Jiedy 00 aJMUHU-
CTPaTUBHOM TMIPOCTYMKE. DTU OTpaHUYECHUsS, B TIEPBYIO Ouepeib,
BBITEKAIOT U3 MPUHIUIIOB, HA KOTOPBIE OMUPAETCS 3aKOHOAATENb-
CTBO 00 aJJMUHUCTPATUBHBIX MPOCTYTIKAX.

Ha ocHoBaHuMM MpUHIIKIA 3aKOHHOCTH, OTPAXKEHHOTO B CTaThe 6
Konekca 006 agMUHUCTPATUBHBIX MPOCTYIMKAX, XOTS MOJIHOMOYHBIN
oprat (OKHOCTHOE JIUII0) WJIH CY, TIepecMaTPUBAIOIINMA 1eJI0 00
aJIMUHHUCTPATUBHOM IMPOCTYIIKE, YIIOJIHOMOYEHBI TPOBEPSTH COOIIO-
JeHue TpeOOBaHMI 3aKOHONATENBCTBA B XOJE MPEABIAYIIETO MPO-
W3BOJICTBA, TEM HE MEHEe, JaHHOE Pa30upaTesibCTBO OrpaHUYNBACT-
Csl IpeJIeIaMu COJIEPKAHUS PEIICHUS.

Eme oqHo HeoOxonuMoe yciaoBHE PaCCMOTPEHHS YIOTHOMOYEH-
HBIM OpTaHOM (JIOJDKHOCTHBIM JIMIIOM) HIIK CYZIOM, TIepecMaTprBaro-
IIUM pelIeHHE T10 JIeTTy 00 aIMUHUCTPATUBHOM MIPOCTYTIKE, CBSI3aHO
C OrpaHUYCHHEM Ha OIPEACIICHHBIX YCIOBUAX YXYIIICHUS MOJI0MKE-
HUS JIMIa, B OTHOIICHUH KOTOPOTO MPHUHATO IMOCTAHOBJIEHHUE IO
neny 00 aIIMUHUCTPATUBHOM MPOCTYIIKE.

Tax, B cooTBeTcTBUH cO cTaThel 135.2 Konekca 00 amMuHHCTpa-
TUBHBIX MPOCTYNKAaX, CyHA, MMOJIHOMOYHBIM oOpraH (JOTKHOCTHOE
JIMII0) pacCMaTPUBAIOIINN KajJ00y WU MPOTECT HA MIOCTAHOBJICHUE
1o ety 00 aJMUHUCTPATUBHOM MPOCTYIKE, MOXKET MPUHSITH pellle-
HUE, OTATYaloIee MOJIOKEHUE JIUIA, B OTHOIIEHUH KOTOPOTO BEET-
Csl IPOU3BOICTBO MO JIETy 00 a/IMUHUCTPATUBHOM MPOCTYIKE, TOJIb-
KO TIPU HAJIMYUU CBS3aHHOU C 3TUM >KajJo0bl WIH MPOTECTa CyOheK-
TOB (MOTEPIEBIIETO, JOTKHOCTHOTO JIUIIA U TPOKYpOpa), KPyT KOTO-
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PBIX YETKO YCTAHOBJICH B 3aKOHOJIATEJIbCTBE 00 aIMUHUCTPATUBHBIX
npoctynkax. TakuM o00pa3oM, 3aKOHOAATENb CUENl BO3MOXKHBIM
NPUHITHE PEIleHHs, OTATYaIOIIEro MOoJI0KEeHHE JIUIa, He 10 coOCT-
BEHHOW MHUIIMATUBE CY/a, TMOJHOMOYHOTO OpraHa (JI0KHOCTHOTO
JIUI1A), a TOJIBKO MTPU HAJTMYHUH CBSI3AHHOM C ’TUM COOTBETCTBYIOIIECH
XKanoObl WM MPOTECTa KOHKPETHBIX CYOBEKTOB, YTO ObLIO Orpa-
HUYEHO TpeJieJIlaMU MMePBOHAYAIBHOTO MOCTAHOBJICHUS IO ACIy 00
aIMUHUACTPATUBHOM MPOCTYTIKE.

Eme onuH mocTaBieHHBIN B OOpalieHUU BOMPOC CBSI3aH C MPO-
BEPKOM IMOJHOMOYHBIM OPraHoM (JOJDKHOCTHBIM JIMIIOM) WU
CYZIOM, TIEpECMATPUBAIOIIUM PEIICHUE TI0 JIeNTy 00 aIMUHUCTPATUB-
HOM TMIPOCTYIIKE, OOCTOSITENICTBA, KOTOPOE HE OCIApUBAJIOCH B
*ano0e, MolaHHOM Ha MOCTaHOBJIEHUE I10 JIe]Ty 00 aIMUHUCTPATHUB-
HOM MPOCTYIKE U SIBUIOCH IPUUUHON YXYAIICHUS MOJI0KEHUS JTUIIA,
TO €CTh C BO3MOKHOCTBIO BBIXOJIA 32 MPEIEIbI KATOOBI.

B stoii cBa3u [Inenym KoHCcTUTYIMOHHOTO Cyna OTMEYaET, 4To B
Konekce 00 agMUHUCTPATUBHBIX MPOCTYNKaX HE MPETyCMOTPEHO
COOTBETCTBYIOIIEE PETrYIMPOBAHUE, CB3aHHOE C IMpeeIaMu arel-
JSIIUOHHOTO PACCMOTPEHUS B MPOU3BOJICTBE 1O JieJIaM 00 aMUHU-
CTPaTUBHBIX MPOCTYIKAX.

CornacHo mpaBoOBOi MO3UIMHU, chopmupoBaHHON [IneHymom
Koncrutynmonnoro cyna B [loctanoBinenuu “O TONKOBaHUM CTaTbU
128.1 Konekca Azepbaiimxanckoit Pecrybomuku 06 aIMUHUCTpaTHB-
HBIX MpoCTyMKax ~ oT 2 Hos0ps 2016 roga, 4To KacaeTcs MpUMeHe-
HUS 3aKOHOJATENLCTBA 00 aIMUHUCTPATUBHBIX MPOCTYIKAX 0 aHa-
JIOTHHU, CIEAYET OTMETUTh, YTO NMPUMEHEHHE YIOJIOBHO-IIPOLECCY-
aJIbHOTO 3aKOHOJATEIBCTBA M0 AHAJIOTUU B MPOLIECCE TPOU3BOICTBA
no naeny o0 aJIMHUHUCTPATUBHOM IHIPOCTYIKE HE HCKIIOYAETCH.
Hecmotps Ha To, uto ctarhs 6.3 Komekca 00 agMUHUCTPATUBHBIX
IPOCTYIKaX BBOJWUT OIPAaHUYCHHE HA MPUMEHEHUE 3aKOHOJATENb-
cTBa 00 aJJMUHUCTPATUBHBIX MIPOCTYIIKAX MO aHAJIOTHH, 3TO, TEM HE
MEHEE, OTHOCHUTCS K MaTepHaIbHO-TIPABOBBIM HOpMaM (HOpMawm,
yCTaHABIMBAIOIIUM OTBETCTBEHHOCTh) JaHHOW 00JacTH Mpasa.
Opmnako mMpUMEHEHUE 3aKOHA 110 aHAJIOTUHM BO3MOXKHO B TOM CJIyd4ae,
€CITM aHAJIOTUYHBIE MPOLIECCYabHBIE OTHOUIECHUS HE PETYIUPYIOTCS
B 3aKOHOJIaTEIbCTBE 00 aJIMUHUCTPATUBHBIX MPOCTYIKAX COOTBET-
CTBYIOIIEH HOPMOM.
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B ITocranosnenun [Inenyma Koncturyunonsoro cyaa “O ToJko-
Banuu ctareit 397.1 u 397.2 YronoBHO-polecCyaabHOTO KOJIEKca
Azepbaimkanckoit Pecryonmuku” ot 12 mas 2009 roma oTrmeueHo,
YTO MPOIECCYalTbHBIA 3aKOH, yCTaHABIMBAS TPEICIBI CYIeOHOTO
pa3buparenbCTBa, OrPAHUYMBAET €T0 IpeiesiaMu OOBUHEHUS, JIUIIb
BBIJIBUHYTOTO MPOTUB OOBHHSIEMOTO WJIM MpPEJCTaBIeHHOTO cyny. B
pesyabrare cyeOHOro pa3duparenbCcTBa Cy/ BIpaBe nepekBaIudu-
[UPOBATh JIeHWE OOBUHSEMOTO W3 TSKKOTO TMPECTYIUICHUS Ha
0oJee MATKOE MPECTYITHOE JIEIHHE, 4 TAKXKE UCKIIOYUTh U3 BBIJIBU-
HYTOTO MPOTUB HETO OOBUHEHHS OTJEIbHbIE MyHKTH. OIHAKO MO
CMBICITY 3aKOHOAATEIbCTBA, BBUIY OTCYTCTBHUS (DYHKIIMU OOBHHE-
HUS, CyJl HE MOXET OTSTYUTH MMPABOBOE MOJIOKEHNE OOBUHSEMOTO BO
BpeMsi CyleOHOTO pa3duparenbcTBa (HE MOXKET CaMOCTOSTEIHHO
KBaJTU(UIIMPOBATH JIeTHHE OOBUHSEMOIO Ha HOPMY, MpPEAyCMaTpH-
BAIOIIYI0 OoJiee TSHIKKOE HaKazaHHWE MO OOBUHEHUIO, BBIIBUHYTOMY
MPOTUB HETO B Cy/I€ WIHM MPEICTABICHHOMY CYIY).

Kpome Toro, B nannom IloctaHoBineHnN yKa3aHo, 4TO IIOCKOJIBKY
MPABOBOE COJIEPKAHUE AaNeIUISIUOHHOTO OOpaIICHHs] COCTABIISICT
npocb0a, OTpakeHHasi B JAHHOM OOpallleHHuH, Cy[ aneIIHOHHOMN
MHCTAaHIMU HE JOJDKEH NPUXOAWTHh K BBIBOAAM, OoJyiee TKKHM,
HEXeNu Mpock0a, yKazaHHas B amneUISIMOHHOM OOpalleHUH.
[TosToMy, ecnu 3alMTHUK OCYXKJIEHHOIO MOJal aneuIsiHuOHHOE
oOpaliieHre B MOJb3y JIaHHOTO JIUIA, WIHM B aleJUILUOHHOM o0pa-
IEHUH OOBUHUTENS HE COJEpKallach COOTBETCTBYIOIAs MPOCKOa,
TO TPaBOBOE IMOJIOKEHUE JIUIA, OCYXJEHHOTO CYyJIOM IEpBOi
WHCTAHIINH, HE MOXKET OBITh OoTAT4YeHO (ycyryoneno). Ecnu amenis-
[IMOHHOE OOpalleHre MOIaH0 CaMUM JIaHHBIM JIMIIOM, TO YXYIIIe-
HHUE MPABOBOTO MOJIOKEHHS 3TOTO JIMIA B Pe3ybTare aneisiuoH-
HOTO TIPOM3BOJCTBA COMIACHO JIEUCTBYIOIIMM HOpMaM 3aKOHOJa-
TeIhCTBa BooOIIe HepomycTuMo. Tak, cratbs 91.7 VIIK onHo3Hau-
HO yCTaHaBJIMBAET, YTO HCIOIH30BAaHUE OOBUHSEMBIM CBOUX IpPaB
WJIM OTKa3 OT 3TOTO HE JOJKHBI OBITH HCTOJIKOBAHBI €My B yIIepo u
HE JIOJDKHBI MOBJIEYb HEXKENATENbHBIX JJIS HETO MOCIEACTBUM.

Crnenyert Takke OTMETUTD, UTO CYyTh MIPUHIUIIA HEIOMTYCTUMOCTH
U3MEHEHHUs K XYAIIEMY COCTOMT B TOM, 4YTO >Kajioba, IMoJaHHas
OCY’KJIEHHBIM Ha MPUTOBOP Cy/la MEPBOM MHCTAHLHUU B BBILIECTOS-
UUN Cyll, HE MOXET BbI3BaTh JUIsl HETO HEXKENaTeIbHBIX MOCIEI-
ctBuit. CyJ1 aneusIIuOHHON WHCTAHIIMK TP PACCMOTPEHUU JIeTia B
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aneJUIIMOHHOM TOpsAJKe, Ja)ke TOoclie OTMEHbI NPUroBOpa, HE
BIIPAaBE YBEJIUUUTh HaKa3aHUE WM 3aMEHUTh OOBUHEHHE O0Jee TSxK-
KUM, JINOO B 3HAYUTENILHOM CTENEeHM OTIMYAIOMIMMCA Mo (hakTude-
CKUM OOCTOSATENbCTBAM OOBHHEHHUEM, a TAKXKE YXYIIIUTDH IMOJIOXKE-
HHUE OCYKICHHOTO TIPU Pa3peUICHHH IPYTUX YTOJOBHO-TIPABOBBIX
BOMNPOCOB. B MpOTHBHOM cilydyae OmaceHue 3a OTATYEeHHUE CBOETO
HOJIOKEHHUS 3aCTABUT OCY)KJIEHHOTO OTKa3aThCsl OT MCIOJIb30BAHUS
CBOETO TpaBa Jake NpU HATUYUKA OCHOBAHHWM I OCIApPUBAHUSA
MIPHUTOBOPA.

Taxum oOpazom, B cooTBeTcTBUU cO cTarbeit 135.2 Kogekca 00
aJIMUHHUCTPATUBHBIX MPOCTYNKAaX U MPABOBBIMU MO3ULUSIMH, CHOp-
MUPOBaHHBIMU B NPEABIAYIIMX MOCTaHOBIEHUSAX [lienyma
KoHcTuTymmonnoro cyna, Cyabs WM MOJTHOMOYHBIN OpraH (JIOMxK-
HOCTHOE JIMII0), paCCMaTPUBAIOIIMH kKano0y WK NPOTECT HA MOCTa-
HOBJICHHE TI0 JIe)Ty 00 aJJMUHHCTPATUBHOM TPOCTYIIKE, MOXKET MPH-
HSTh PEIICHHE, OTATYalolee MOJ0KEHUE JUIa, B OTHOIIEHUH KOTO-
POTO MPHUHSATO PEIIEHUE, TOIBKO MPH HAIUYUHM CBA3aHHOM C 3THUM
KaJI00bI TTOTEPIIEBIIETO, TOHKHOCTHOTO JIUIA, MPEITyCMOTPEHHOTO
crarbeit 43.2 Komekca 00 agMUHUCTPATUBHBIX MPOCTYNKAX WU
npoTtecta Impokypopa. Beixon 3a mpenensl xano0bl, MOJAaHHOW Ha
penieHre 00 aAMUHUCTPATUBHOM IPOCTYTIKE, HE JIOMYCKAETCS.

[ToaToMy, IpUHSATHE PElICHUs, YXY/IIIAIOMIEro MOJ0XKEeHNE JINIa,
B OTHOIICHWHU KOTOPOTO MPHUHSITO MOCTAHOBICHUE, TIPU MIEPECMOTPE
MOCTAHOBJICHUS 110 JIeNTy 00 aJMHHHCTPATUBHOM TPOCTYIIKE TIO €TO
xanobe MOXKET MPUBECTH K OTKa3y JIHIa, ONPEAECIEHHOTO CTaThbsIMU
61.1.6 u 128 Koaekca 00 aAMUHUCTPATUBHBIX MIPOCTYIIKaX, OT pea-
JAU3aIMK TpaBa 00’KajI0BaHUS IMOCTAHOBICHHS U KaK pe3yibTaT — K
HapyIICHUIO TpaBa Ha CIPaBEJIUBOC CylAeOHOE pa3OMpareIbCTBO
KaK TapaHTHUIO MIPUHIINATIA 3aKOHHOCTH.

Hapsny ¢ BeimensnoxenusiM, [lnenym KoHetutynronHoro cyna
HOAYEPKUBACT, UTO JJIsl TOCTHIKEHUS UCIIOJTHEHUS TaKUX 3a71a4 3aKO0-
HOJATeNbCTBA 00 aJMUHHCTPATUBHBIX HPOCTYIKaX, KakK 3alluTa
mpaB W CBOOOJ dYellOBeKa M TPaKIaHWHA, OXpaHa MX 3I0POBbS,
00I111eCTBEHHON HPABCTBEHHOCTH, COOCTBEHHOCTH, OOIIECTBEHHOM
0€30MacHOCTH, OKPYXKAroIIel cpebl U Mmp., obecrneyeHus: peainsa-
IIUH TPUHIUIIOB COOTBETCTBYIOIIME OPTraHbl, IPUHUMAs PELICHHE O
MPUMEHEHUH aIMUHUCTPATUBHOTO B3bICKAHUS, JOJDKHBI CTPOTO
cobmrofaTh 0OIIMEe MNpaBujia NPUMEHEHHUS aJIMHHUCTPATUBHOIO
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B3BICKAHHUS, a TAK)KE CBSI3aHHBIE C ATHM IPaBOBBIEC MO3UIMH, CHOp-
MHpOBaHHbIE B TocTaHoBieHusax llnenyma KouctutyunonHoro
cyna.

Ha ocnoBanuu Beimieormeuennoro [ienym KoHcTutynrnoHHOTO
Cy/la IPUXOJIUT K CIEAYIOIINM BBIBOIAM:

-B COOTBETCTBUU cO cTarheil 6 Komekca 00 aiMHUHHCTPATUBHBIX
MPOCTYNKAX MPEAMET PACCMOTPEHUsS KAIOOBI HAa MOCTAaHOBJICHUE
MOJTHOMOYHOT'0 OpraHa (JI0JKHOCTHOTO JIMIA) WM CyJia o Aeiy 00
aIMUHUCTPATUBHOM IMPOCTYNKE OTrPaHUYUBAETCS JAHHBIM IOCTa-
HOBJICHUEM;

-cornacHo cMmbicy crathu 135.2 Konmekca 00 aIMUHHCTPATUBHBIX
MPOCTYIKAaX CY/bsl WM TTOJITHOMOUYHBIN OpraH (JI0JKHOCTHOE JIUIIO),
paccMaTpuBaOIIUN KaIo0y WM MPOTECT HAa IMOCTAHOBJICHHUE TIO
neny 00 aAMUHUCTPATUBHOM MPOCTYIIKE, MOXKET MIPUHSTH PEIICHUE,
OTATYarollee MOJOXKEHUE JINIA, B OTHOIIEHUH KOTOPOTO IPHUHSTO
MOCTAHOBJICHUE, HE MO COOCTBEHHOW HHUIIMATUBE, a TOJHKO MPHU
HAJIMYUU CBSI3aHHOM C 3THM Kano0bl TOTEPHEBIIETO, JOKHOCTHO-
ro Juia, npeaycMoTpeHHoro B cratse 43.2 nanHoro Kopaekca, niau
poTecTa MPOKypopa.

[Tpu mepecMoTpe MOCTAHOBIICHUS, IPUHSITOTO T10 KaJlo0e JHIa, B
OTHOIIIEHUH KOTOPOTO BEAETCS MPOU3BOJICTBO MO JIeNy 00 aJMUHU-
CTPaTUBHOM IPOCTYMKE, MPUHATHE PEIICHUS, BIEKYLIEro yXy/lie-
HUE €r0 COCTOSIHUS, HE JIOMYCKAeTCs,

— IIPYU PUHSTUU COOTBETCTBYIOIIMMH OpraHaMu PEIIeHUs O Mpu-
MEHEHHUH aJIMUHUCTPATUBHOTO B3bICKAHUS JOKHBI CTPOTO COOIIO-
natbesi 001IMe MpaBuiia MPUMEHEHUS aJMUHUCTPAaTUBHOTO B3bICKa-
HUS, a TAaKKe CBSA3aHHBIC C ATHM IPABOBBIC TO3UINH, CHOPMHPO-
BaHHBIe B ocTaHoBieHUsAX [Inenyma Koncturynuonsoro cyna.

PykoBoactBysace wacteto VI crarbm 130 Konctutynuu
Azepbaitmkanckor Pecniybmuku, crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepbOaitmkanckoir Pecnyomuku “O KoHcTuTylmoHHOM
cyne”, Ilnenym KoncTtutynumonHoro cyma AsepOaiiiKaHCKOM
Pecry6nuku

HNOCTAHOBMUIJ:

1. B coorBercTBUU co crartbeir 6 Komekca A3sepOaiimxaHCKoN
PecnyOnuku 00 aJIMHUHUCTPATUBHBIX MPOCTYNKaxX MpPEeIMET pac-
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CMOTpEHHUs >KajJoObl Ha TOCTAHOBJIEHUE IOJHOMOYHOTO OpraHa
(TOMKHOCTHOTO JIMIIA) WM Cy[a MO JAeny 00 aAMHHHUCTPATUBHOM
IIPOCTYIIKE OTPAHUYMBAETCS JaHHBIM ITOCTAHOBIICHUEM;

2. Cornacao cmbicay cratbi 135.2 Konmekca AzepbaiimkaHcKoi
Pecnybnuku 06 aIMUHUCTPATUBHBIX MIPOCTYIKAX CY/Ibsl UM MOJIHO-
MOUHBIN OpraH (JOKHOCTHOE JIMII0), pacCMaTpPUBAIOIINN Kao0y
WIM TPOTECT HA TMOCTAHOBJIEHUE MO ey 00 aJIMUHHUCTPATUBHOM
MPOCTYIIKE, MOXKET IMPUHATH PEUIEHUE, OTATYAIOIIEE IOJIOKEHHUE
JUIA, B OTHOLIEHHH KOTOPOTO NPHUHATO IOCTAHOBJIEHHE, HE IO
COOCTBEHHON WHHUIIMATHBE, a TOJBKO NMPH HAJIMYUU CBS3aHHOH C
ATHUM >KaJ00bl MOTEPIEBLIETO, JOHKHOCTHOTO JIUIA, TPElyCMOTPEH-
Horo B ctarbe 43.2 nannoro Konekca, uim mporecta mpokypopa.

[Tpu nepecMoTpe MOCTAHOBIICHUS, IPUHSATOTO T10 XKajl00e JHIla, B
OTHOIIEHUH KOTOPOTO BEIETCS MPOU3BOACTBO IO JIeay 00 aJMHHHM-
CTPaTUBHOM IPOCTYTKE, MPUHATHUE PELICHUS], BICKYLIETO yXy/lle-
HUE €ro COCTOSIHUSA, HE IOIYCKAETCs;

3. Ilpy mpuHATHM COOTBETCTBYIOIIMMHM OpraHaMU PEUICHUs O
MPUMEHEHUU AJMUHHCTPATUBHOIO B3BICKAHMS JOJKHBI CTPOTO
coOmonaTbesi o0lLIMEe MpaBUiia MPUMEHEHUsS aJIMUHUCTPATUBHOTO
B3BICKAHUS, @ TAK)KE CBA3AHHBIE C OTUM IPABOBBIC MO3UIIHH, CHOp-
MHUpOBaHHBbIE B TocTaHoBIIeHUX [Inenyma KonctutynmonHnoro cyna
Azepbaiimkanckoi PecrryOnuku.

4. IlocTaHOBNIEHUE BCTYMAET B CHIIY CO JIHS OIyOJIMKOBaHUS.

5. TlocraHnoBrneHue omyONMKOBaTh B razeTax «AszepOailmxany,
«Pecnybnuka», «Xanr razetu», «bakuHckuii paboumity wu
«Bectnuke  KoHcTuTynmonHoro cyma — AsepOaiiJikaHCKOM
PecniyOmukm.

6. [locTanoBeHUE SIBISETCS OKOHYATEIHHBIM M HE MOXET OBITh
OTMEHEHO, M3MEHEHO WM OQUIMATbHO HCTOJKOBAHO HU OJHUM
OpraHOM WJI JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macallasinin
109-1.1-ci maddasinin Azarbaycan Respublikasi
Monzil Macallasinin 110.1 vo 110.3-cii madd»alari
ila alaqgoli sokilda sorh edilmasina dair

21 dekabr 2021-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Moehkemasinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova (mearuza¢i-hakim),
Humay ©Ofendiyeva, Révsen Ismayilov, Ceyhun Qaracayev,
Rafael Qvaladze, Mahir Muradov, Isa Necefov ve Kamran
Sefiyevden ibarat torkibde,

moahkeamsa katibi Foraid 9liyevin istiraki iloe,

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Mehkemaesi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 ve 33-cli maddelerine veo
Azoarbaycan Respublikasi Konstitusiya Moahkemasinin Daxili
Nizamnamoesinin 39-cu maddasine miivafiq olaraq, xiisusi kons-
titusiya icraatinin yazili prosedur gaydasinda kecirilon mahke-
mo iclasinda Baki Apellyasiya Moahkemasinin miiraciati asasin-
da Azerbaycan Respublikast Miilki Macollasinin 109-1.1-ci
maddasinin Azearbaycan Respublikast Moenzil Macollosinin
110.1 vo 110.3-cli maddeleri ile alagali sekilde serh edilmasine
dair konstitusiya isine baxdi.

Is lizro hakim S.Salmanovanin meruzesini, maraqli subyekt-
lorin niimayendeleri Baki Apellyasiya Moahkamasinin hakimi
I.Sirinovun ve Azearbaycan Respublikasi Milli Maclisi Aparati-
nin sébe miidiri M.Baziqovun, miitoxassisloer Azerbaycan
Respublikast Ali Moahkemaosinin Miilki Kollegiyasinin sadri
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S.Haciyevin, Azerbaycan Respublikas1 Iqtisadiyyat Nazirliyi
yaninda Dovlet Vergi Xidmetinin rais miiavini S.Musayevanin
miilahizaloerini, ekspertlor Baki Ddvlet Universitetinin Hiiquq
fakiiltesinin Miilki hiiquq kafedrasinin dosenti, hiiquq iizre
folsefo doktoru S.Siileymanlinin, Miilki proses vo kommersiya
hiiququ kafedrasinin dosenti, hiiquq tlzro folsefo doktoru
A.Mirzeyevanin roylarini ve is materiallarin1 aragdirib miizakire
edorok, Azerbaycan Respublikasi Konstitusiya Moahkemasinin
Plenumu

MUOYYON ETDI:

Baki1 Apellyasiya Moahkomasi Azerbaycan Respublikasinin
Konstitusiya Moahkemasine (bundan sonra — Konstitusiya
Mohkoemasi) miiraciot edorok Azerbaycan Respublikasi Miilki
Macollasinin (bundan sonra — Miilki Macelle) 109-1.1-ci mad-
desinin Azearbaycan Respublikast Manzil Macellasinin (bundan
sonra — Manzil Macsllasi) 110.1 ve 110.3-cii maddaleri ile ola-
goli sokilde serh edilmasini xahis etmisdir.

Miiraciatde gdsterilmisdir ki, “Etalon Insaat” Menzil-Tikinti
Kooperativi (bundan sonra — “Etalon Insaat” MTK) 1 may 2006-c1
il tarixinde Azerbaycan Respublikasi 9dliyye Nazirliyinin
Hiiquqi sexslorin dovlet qeydiyyati lizro Baki bolgo sobosi tore-
finden dovlet qeydiyyatina alinmisdir.

[.Mehti 2019-cu ilde hemin MTK-da iizvlilyiine xitam veril-
masi l¢lin Kooperativin nizamnamasine uygun olaraq ndovbe-
donkenar imumi y1gincagin ¢agirilmasi togobbiisii ilo ¢ix1s edo-
rok diger lizvlere — tesiscilore rosmi bildiris gondermisdir.
Lakin yetorsay tomin olunmadigindan iimumi yigincagin keci-
rilmasi vo onun MTK-nin {izvliiylinden koéniillii ¢ixmaq istoyi
bas tutmamisdir.

[.Mehti MTK-nin digor iizvlerine qars1 iddia orizesi ilo moh-
kemoye miiraciot ederak “Etalon Insaat” MTK-nin {izvlilyiin-
den ¢ixarilmasi baroede gotname gobul edilmesini xahis etmisdir.

Baki sohori Norimanov Rayon Mahkemasinin 25 dekabr
2019-cu il tarixli gotnamasi ilo iddia telebi tomin edilmisdir.

Birinci instansiya moehkomasi terafinden ise miistoqil toleb
irali slirmayan li¢iincili soxs qisminde calb edilmis Azorbaycan
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Respublikasinin Iqtisadiyyat Nazirliyi yaninda Dévlet Vergi
Xidmeti Milli Gelirler Bas Idaresinin Hiiquqi Sexslerin Dvlet
Qeydiyyat1 Idaresi homin getnameni apellyasiya qaydasinda
miibahiselondirmisdir.

Apellyasiya sikayoti onunla esaslandirilmisdir ki, I.Mehtinin
hans1 formada (mehkeme gaydasinda ve ya iimumi yigincagin
gorarina oasasen) Moenzil-Tikinti Kooperativinin {izvliiylinden
cixarilmasindan asili olmayaraq, qanunvericiliyin teleblori baxi-
mindan onlar torafinden hamin gorarin icrast miimkiin deyildir.
Belo ki, kooperativlarin foaliyyeat gostormasi ii¢lin oan az1 bes
lizviin olmas1 telab olundugundan, bes lizvii olan kooperativden
hor hans1 iizviin ¢ixmas1 ve ya ¢ixarilmasi qiivveda olan Miilki
vo Monzil Macoellalarinin telableri baximindan yolverilmoazdir.

Bak1 Apellyasiya Mohkomasi iso baxarken belo gonaato gol-
misdir ki, Menzil Macallasinin 110.3-cii maddeasinden farqli
olaraq, Miilki Macsallenin kooperativloerle bagli miinasibeatlori
tonzimloyen 109, 109-1, 109-2, 109-3, 109-4 vo 112.1-ci mad-
delarinde kooperativ iizviiniin kooperativden ¢ixmasini har han-
s1 gaydada mahdudlasdiran ve ya onu kooperativ lizvlerinin
say1 (o ciimleden de zoruri tesis sayi) ile sertlondiren norma
movcud deyildir. Belo ki, Manzil Macaollasinin 110.3-cii mad-
desine asasen, qalan lizvlerin sayinin besdon az olmamasi gorti
ilo pay haqqini tam 6demis ve ona ayrilmis yasayis (qeyri-yasa-
y1s) sahesine miilkiyyet hiiququnu olde etmis menzil-tikinti
kooperativi ilizviiniin miivafiq saheye miilkiyyat hiiququnu
O0ziinde saxlamaqla menzil-tikinti kooperativinden ¢ixmaq
hiiququ vardir. Bu ise onu ifade edir ki, iki Macollo arasinda
eyni masalonin hiiquqi toenzimlenmesinde forqler mdévcuddur.

Bak1 Apellyasiya Mahkemosi, hom¢inin hesab edir ki, Miilki
Macallanin kooperativin yaradilmasini tonzimleyan 109-1.1-ci,
eloco do Manzil Macellasinin menzil-tikinti kooperativlerine
izvlik ile bagli masalalori miioyyen eden 110.1-ci maddelerinde
kooperativlorin yaradilmasi (tesis olunmasi) iiglin en azi bes
soxsin istirakinin moacburiliyi, habelo Monzil Macellasinin
110.3-cti maddesinde kooperativ {izvlilyiinden ¢ixmanin an azi
bes iizviin qalmasi ile sertlondirilmesi anlasilan deyildir.

Gostorilonleri nezere alaraq, miiracietedon vahid mehkemao
tocriibesinin formalasdirilmasi magsadi ile Miilki Macsllenin
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109-1.1-ci maddasinin Meanzil Macellesinin 110.1 ve 110.3-cii
maddoelori ilo elageli sokilde sorh edilmasi li¢iin Konstitusiya
Mohkomasine miiraciet etmok qorarina golmisdir.

Konstitusiya Mehkemasinin Plenumu hesab edir ki, miira-
ciotde qaldirilan meselayos aydinliq getirilmasi {iciin toskilati-
hiiquqi forma olaraq kooperativlerin mahiyyetinin, diger hiiquqi
soxslorden forqlendiren cehetlorinin, eloce de kooperative iizv-
lilye gobul, iizvliikkden ¢ixarilma, habelo ¢ixma ile baglh miina-
sibatlori tonzimleyon ganunvericilik normalarinin agiglanmasi
zoruridir.

Qeyd edilmalidir ki, Azerbaycan Respublikasi Konstitusiya-
sinin (bundan sonra — Konstitusiya) hiiquqi sexsin yaradilmasi-
nin vo foaliyyetinin hoyata kegirilmasinin asaslarini tosbit edon
58-c1 maddesinin I, II ve III hisselerine ve 59-cu maddesinin
I hissasine asason, hor kasin basqalar1 ile birlesmak hiiququ
vardir. Har kes istonilen birlik, o ciimleden siyasi partiya, hom-
karlar ittifaq1 ve diger ictimai birlik yaratmaq ve ya movcud bir-
liye daxil olmaq hiiququna malikdir. Biitlin birliklerin serbest
foealiyyoatine tominat verilir. He¢ kos hor hansi birliye daxil
olmaga ve ya onun iizvliilylinde gqalmaga macbur edile bilmez.
Hor kas 6z imkanlarindan, qabiliyyetinden ve emlakindan seor-
bost istifade edorok tokbasina vo ya basqalar ile birlikde azad
sahibkarliq fealiyyeti ve ya qanunla gqadagan edilmemis diger
iqtisadi fealiyyet novii ile masgul ola biler.

Goriindiiyt kimi, konstitusiya hiiququ olan birlosmak hiiququ
koniilliiliik prinsipine soykendiyinden, 6ziinde hom de hear han-
s1 birlikden koniillii ¢ixmaq hiiququnu ehtiva edir.

Miilki Macoellonin 109.1-ci maddesine osasen, kooperativ
fiziki vo (ve ya) hiliquqi sexslerin birge fealiyyeat gostermok
liclin lizvlilye osaslanan koniilli birliyi olub istirak¢ilarinin
maddi ve basqa telebatinin onun iizvlerinin amlak pay haqlari-
nin birlesdirilmasi yolu ile 6denilmeasi maqgsadile yaradilir. Bu
anlayisda kooperativin mahiyyatini xarakterize eden, onu toski-
lati-hiiquqi forma olaraq diger hiiquqi sexslerden ferqlendiren
cohotlor 6z oksini tapmisdir. Qanunverici kooperativi har hansi
golir alde etmoak niyyati olmadan, fiziki ve ya hiiquqi sexslerin
osason eyni (oxsar) olan soxsi telebat ve maraqlarin1 temin
etmok mogqsadi ile koniilli sekilde 6z imkan ve vesaitlorini
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birlesdirmakls yaratdiqlar1 xiisusi név hiiquqi sexs kimi miioy-
yon etmisdir.

Kooperativlorin on genis yayilmis novii olan menzil-tikinti
kooperativlarinin anlayis1 Manzil Macallasinin 109.1-ci madde-
sinde miiayyen edilmisdir. Homin maddeaye gora, yasayis sahe-
lorine olan ehtiyacin 6denilmasi ii¢lin lizvlerinin amlak pay
haqglarinin birlesdirilmesi yolu ile miivafiq binalarin tikintisi ve
(ve ya) yenidenqurulmasi, habelo miiayyon dovr arzinds koope-
rativ binada yasayis ve qeyri-yasayis sahalarinin bu Macsallenin
141-1-ci maddesine uygun olaraq idare edilmasi moaqsadi ile
fiziki ve (ve ya) hiiquqi sexslerin lizvliiye osaslanan koniilli
birliyi manzil-tikinti kooperativlori hesab edilir.

Mboahz tizvlerin konkret ehtiyacinin (yasayis sahosino olan
tolebatin) temin edilmesi maqsedile yaradildig: ii¢liin menzil-
tikinti kooperativleri istehlak xarakterli olmaqla miiayyon miid-
deto toskil edilir, nezarde tutulmus magsada nail olundugu hal-
da kooperativin foealiyyetine son qoyulur.

Bununla bagli Menzil Macallasinin 109.4 ve 109.5-ci madde-
lorinde geyd edilir ki, menzil-tikinti kooperativlari kooperativ
binanin tikilmesi ve (ve ya) yeniden qurulmasi, hemin binada
moveud olan yasayis vo qeyri-yasayis sahoalorinin 6z iizvleri
arasinda tam bollisdiiriilmesi, lizvlerinin pay haqlarini1 tam
hacmde o6domsalori {icliin teleb olunan miiddete yaradilirlar.
Kooperativ binanin tikintisi ve (ve ya) yeniden qurulmasi tam
basa ¢atdigdan ve hemin binada mdévcud olan yasayis ve qeyri-
yasayls sahoalorinin imumi sayinin olli faizinden ¢oxuna miil-
kiyyet hiiququ bu Macalle, Miilki Macelle ve diger qanunlar ile
miiayyan olunmus gaydada menzil-tikinti kooperativinin iizvle-
rine kecdikden sonra bir ay orzinde menzil-tikinti kooperativi-
nin ganunla miiayyan olunmus qaydada legvi ve ya menzil miil-
kiyyot¢ilorinin miistorok comiyyaotine c¢evrilmasi baroede qerar
gebul edilerak, hiiquqi sexslerin dovlet qeydiyyati hagqinda
ganunvericiliye uygun olaraq zeruri todbirler goriilmalidir.

Monzil-tikinti kooperativine iizvliikkle bagli diger maselaler
Miilki Macallanin kooperativler haqqinda miivafiq miiddealar
ilo tonzimlonir (Menzil Macallasinin 110.5-ci maddasi).

Kooperativin iizvliiyine daxilolma sertleri (yas hoaddi ve
miieyyon vezifelerin yerine yetirilmasi) Miilki Macoallonin
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109-2.1-ci maddasinde gostarilmisdir. Kooperativin nizamna-
masini gobul eden ve nizamname ile miieyyenloasdirilmis
gaydada ve hacmde iizvliikk haqqi ve emlak pay haqqi 6deyen
16 yasina catmis fiziki sexslar ve (ve ya) hiiquqi sexslar koope-
rativin lizvii ola bilerler.

Kooperativin iizvliiyline gebul, lizv olmaq isteyen soxsin
kooperative rosmi miiraciati @sasinda nizamnamsa ile miieyyen-
losdirilmis qaydada heayata kecirilir (Miilki Macsllonin 109-3-cii
maddasi).

Qeyd edilmalidir ki, kooperativ lizvliiyline gqobul ve tizvlik-
den ¢ixarilma kooperativ lizvlerinin imumi yigincaginin miiva-
fiq gorar1 esasinda miimkiindiir. Belo ki, Miilki Macallonin koo-
perativde idareetmo qaydalarini tonzimleyen 111-ci maddasine
asason, kooperativin ali idareetma orqani onun tizvlerinin imu-
mi yigincagidir. Homin maddede iimumi yigincagin miistosna
solahiyyotlori do miiayyen edilmisdir ki, bunlardan biri de
kooperativ tizvlerini gebul etmoak ve ¢ixarmaqdir.

Miilki Macsallenin 112.2-ci maddasine uygun olaraq, koope-
rativin iizvii kooperativin nizamnamasi ile ona havale olunmus
vozifolori icra etmadikde ve ya laziminca icra etmoadikda, habe-
lo kooperativin nizamnamosi ile nazerde tutulan basqa hallarda
imumi yi1gincagin gorari ile kooperativden c¢ixarila biler. Koo-
perativden ¢ixarilmis kooperativ iizviiniin bu Macellonin 112.1-ci
maddasina uygun olaraq, payini ve kooperativin nizamnamasin-
de nezarde tutulan diger 6denisleri almaq hiiququ vardir.

Nozoro alinmalidir ki, kooperativ lizvliilylinden ¢ixarmadan
forqli olaraq tizvlikkden ¢ixma kooperativ iizviiniin azad irade
ifadasi kimi miioyyoan edilmisdir. Bu, ilk novbada, ictimai mii-
nasibotlorin, o climloden miilki miinasibotlorin tonzimlonme-
sinds temsal gayda ve prinsipleri miiayyen edon Konstitusiyadan
irali golir.

Hoemg¢inin Miilki Macallenin kooperativ lizvlerinin hiiquq ve
voazifelerini miieayyen edon 109-4-cii maddasi ile kooperative
daxil olmaq ve koniillii qaydada kooperativden ¢ixmaq osas
hiiquglardan biri kimi tesbit edilmisdir.

Homin Macsallonin 112.1-ci maddeasine gore do kooperativ
lizviiniin kooperativden ¢ixmaq ixtiyar1 vardir.
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Qeyd olunan ganunvericilik normalarindan goriiniir ki,
kooperativ iizvliiylinden ¢ixma har hansi sertle mehdudlasdiril-
mamigdir. Kooperativ fiziki ve (ve ya) hiiquqi sexslarin birge
fealiyyot gostormok ii¢lin lizvlilye osaslanan konilli birliyi
oldugundan, qanunvericilikde onun {izvlerinin de kooperativden
azad sokilde ¢ixa bilecayi nezarde tutulmusdur.

Notico etibari ilo, Miilki Macellonin 5.3 vo 560-c1 maddelo-
rind uygun olaraq, sui-istifade olunmamasi sertile, kooperativ
iizvleri kooperativden azad sokilde ¢ixmaq hiiququna malikdirler.

Bu halda ona payinin dayeri 6denilmali ve ya payina uygun
omlak verilmali, habels kooperativin nizamnamasinde nazorde
tutulan diger ddenislor verilmalidir. Kooperativin ¢ixan iizviine
payin deyerinin 6denilmasi vo ya basqa emlakin verilmasi, ogor
kooperativin nizamnamasinda ayr1 qayda nazarde tutulmayibsa,
maliyye ili qurtardigdan ve kooperativin maliyye hesabatlari
tosdiq edildikden sonra hoyata kegcirilir.

Kooperativde iizvliiye koniillii qaydada xitam verilmasinin
diger asas1 — payin ve ya onun bir hissasinin kooperativin diger
izviine verilmasi Miilki Macoallonin 112.3-clii maddesi ile
miiayyoan edilmisdir.

Goriindliyt kimi, payin ve diger ddenislerin toqdim edildiyi
andan hiiquqi baximdan sexsin kooperativ tizvliiyiinden ¢ixmasi
hal1 bas vermis olur.

Belolikloe, yuxarida istinad edilen miilki ganunvericiliyin
miiddealar1 ile kooperativin iizvliiyline xitam verilmasinin
soboblorinden asili olmayaraq, belo xitamin verilmasi koopera-
tivin idareetma orqganlarinin (idare heyati vo s.) deyil, koopera-
tiv tizvlerinin imumi yi8incaginin salahiyyetlorine aid edilmis-
dir (Konstitusiya Mehkemasi Plenumunun N.Babayevin sikaye-
ti tizro 2011-ci 1l 28 dekabr tarixli Qarari).

Kooperativ lizvii ise kooperativden ¢ixmaq niyyetini tosisgi-
lora deyil, kooperativ tizvlarinin imumi yi1gincagina bildirmali-
dir. Umumi yigincagin diskresion selahiyyeti olaraq “koopera-
tiv tizvlerini gobul etmok vo ¢ixarmaq” selahiyyati ham koope-
rativ lizviiniin ona hovale olunmus vezifolori icra etmoadikdo vo
ya laziminca icra etmoadikde ¢ixarilmasini, hom de kooperativ
tzviiniin kontlli iradasi oldugu teqdirde onun ¢ixarilmasini
ehtiva edir.
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Miiraciatedonin gonasatine gore, tocriibade kooperativ iizvii-
niin kooperativdan koniillii sekilde ¢ixmaq hiiququnun realizosi-
no maned yaradan ve qeyri-miioyyonliyo sebob olan masoalo
Miilki Macoellonin kooperativin yaradilmasini tenzimloyen
109-1.1-c1 maddasi ile kooperativlerin yaradilmasi (tosis olun-
masi) ii¢lin an az1 bes soxsin istirakinin meacburiliyi, Menzil
Macallasinin 110.1 ve 110.3-clii maddelarine asasen ise artiq
yaradilmis manzil-tikinti kooperativinin sonradan {izvlarinin sa-
yinin besdon az olmasinin yolverilmoazliyi ile bagli qaydalardir.

Bununla bagli geyd edilmslidir ki, kooperativin yaradilmasi
vo fealiyyat gdstormesi {i¢iin lizvlerin sayinin besden az olma-
masi tolobi onunla izah olunur ki, kooperativ lizvliiye asaslanan
vo lizvlerin ehtiyaclarinin garsilanmasi maqgsedini dasiyan tos-
kilati-hiiquqi formadir. Bu sebabden ganunverici an azindan
miioayyoan sayda sexslerin birliyinin kooperativ kimi taninmasini
miimkiin hesab etmisdir. Yoni on azindan bes sayda soxsin tolo-
batlarinin tomin edilmesi ti¢ilin toplagsmasi miitleqdir ki, koope-
rativ olaraq taninsinlar ve fealiyyeat gostoere bilsinler.

Moanzil-tikinti kooperativleri hiiquqi soxs olaraq tlizvlerin
yasayls sahasine olan ehtiyaclarini tomin etmayi hadaf aldiqgla-
r1 l¢ilin, Monzil Maocoellesinin 110.1-ci maddesinde menzil-
tikinti kooperativinin {izvlerinin maksimal sayr da miiayyen
edilmisdir. Bu maddeye osasen, manzil-tikinti kooperativinin
iizvlerinin sayr besden az, lakin kooperativin insa etdiyi
coxmanzilli binada yasayis ve insas1 nazerde tutuldugu hallarda
qeyri-yasayis sahsalorinin sayindan ¢ox ola bilmez. Maqgsadi
mohz lizvlerin yasayis sahasine olan ehtiyaci tomin etmok oldu-
gundandir ki, Menzil Macsllaesinde bu maqsada nail olundugu
halda kooperativin mévcudluguna son qoyulmasi istigamatinda
miivafiq tedbirlerin goriilmesi zoarureti deo tasbit edilmisdir
(Manzil Macollasinin 109.5-ci maddasi).

Homin sebabden menzil-tikinti kooperativi lizvlerinin sayi-
nin besdon az olmasi ve bunun daimi xarakter almas1 6zliiyiinda
hiiquqi sexs olaraq manzil-tikinti kooperativi ii¢lin ganunverici-
liye zidd veziyyetin yaranmasini ifade edir. Belo halin mévcud-
lugu Miilki Macellonin 59.2.3-cli maddasine uygun olaraq koo-
perativin lagvinin bir seboabini togkil edir. Qeyd edilon madde-
yo asason, qanunvericiliyin davamli sekilde pozulmasi hiiquqi
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soxsin lagvi sebablorinden biri kimi ¢ixis edir. Lakin bu gayda
(hiiqugdan sui-istifade hali istisna olmagqla) kooperativ lizviiniin
koniilli sekilde kooperativden ¢ixmaq hiiququnun mehdudlasdi-
rilmasi asas1 kimi ¢ixis edo bilmez.

Beloliklo, Miilki Moacollonin 109-1.1-ci maddesinin, habelo
Monzil Macollasinin 110.1 va 110.3-cli maddeslarinin olagali
sokilde tohlili bu naticoye golmaye asas verir ki, qeyd edilen
maddaloerde nezoarde tutulmus gqaydalar he¢ bir halda menzil-
tikinti kooperativinin lizviiniin kooperativden ¢ixmaq hiiququnu
moahdudlasdiran sort kimi tefsir edile bilmez. Oks yanasma
Konstitusiyanin 58-ci maddasinin III hissesinde ve Miilki
Macollonin 6-c1 maddesinda tosbit olunan prinsiplers zidd olard:.

Belo ki, Konstitusiyanin 58-ci maddesinin III hissesindo oks
olunmus kontlliiliik (he¢ kosin har hansi birliye daxil olmaga ve
onun iizvliyiinde qalmaga macbur edile bilmemasi) ve Miilki
Macallanin 6-c1 maddesinde sadalanan miilki hiiquq subyektlo-
rinin irade serbostliyi, miilki hiiquqlarin maneosiz hoyata kegi-
rilmesine sorait yaradilmasi prinsipleri miilki dovriyyenin veo
miilki hiiquq miinasibetlori istirak¢ilarinin maraqlarinin temin
edilmesina, sorboast se¢cim etmok imkaninin asassiz mahdudlas-
dirilmasinin qarsisinin alinmasina xidmat edir.

Qeyd edildiyi kimi, Miilki Macsallenin 109-1.1-ci, Manzil
Macolloasinin 110.1 ve 110.3-cli maddalerinin "kooperativ bes-
den az olmayan fiziki ve (ve ya) hiiquqi sexslar terefinden ya-
radilir”, “menzil-tikinti kooperativinin tizvlerinin say1 besden
az ola bilmaz”, “qalan lizvlerin sayinin besdon az olmamasi sor-
ti ilo kooperativ ilizviiniin kooperativden ¢ixmaq hiiququ var”
miiddealar1 kooperativin yaradilmasi ve fealiyyet gostormasinin
tomin edilmesine yonalon timumi telablori (gosterislori) ifade
edir. Bu sebabdoen besdon az lizvii olan birlik kooperativ forma-
sinda yaradila bilmez. Uzvliiye xitam verilme zamani koopera-
tiv lizvlerinin say1 besden az qaldig1 halda ise kooperativ logv
edilmali ve ya yeniden toskil edilmelidir.

Bununla belsa, kooperativ lizviiniin kooperativden ¢ixma bare-
do earizesine kooperativde aglabatan miiddatde baxilmadig: toq-
dirde o, mehkamoayo miiraciat eds bilor. Bu halda cavabdeh qis-
minde diger kooperativ lizvleri deyil, birbasa hiiquqi sexs olaraq
kooperativin 6zl gostarilmalidir.
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Konstitusiya Mehkemasinin Plenumu bir daha vurgulayir ki,
kooperativin yaradilmasi zamani qarsiya qoyulmus meqgsade
nail olunmussa, o ciimleden menzil-tikinti kooperativi halinda
binanin ingasi basa ¢atmissa, homin kooperativ mévcud ve tos-
dig olunmus balans ve maliyye veziyyetine gore har bir lizve
diisen pay miieyyen edilib verilorak logv edilmali ve ya menzil
milkiyyotcilorinin miistorok cemiyyotine cevrilmoasi barado
gerar gobul edilorak, hiiquqi soxslerin dovlet qeydiyyat1 haqqinda
ganunvericiliye uygun olaraq zeruri tadbirler goriilmalidir.

Qeyd olunanlara asasen Konstitusiya Mehkemasinin Plenu-
mu asagidaki naticelere golir:

— Konstitusiyanin 58-ci maddesine, Miilki Macellonin
109-4.1.1 vo 112.1-ci maddelarine uygun olaraq, har kos koniil-
lillik prinsipi @sasinda, qanunvericilikde nezarde tutulmus qay-
dada kooperative daxil olmaq ve kooperativden ¢ixmaq hiiququ-
na malikdir;

— Miilki Macsllenin 109-1.1-ci maddasinin "kooperativ
besdon az olmayan fiziki ve (ve ya) hiiquqi sexsler terafinden
yaradilir” ve Menzil Macallesinin 110.1-ci maddesinin “men-
zil-tikinti kooperativinin lizvlerinin say1 besden az ola bilmez”
miiddealar1 tegskilati-hiiquqi formasina gore kooperativin yara-
dilmasina ve fealiyyet gdstormasine yonoalon iimumi telobdir.
Besdon az iizvii olan hiiquqi sexs menzil-tikinti kooperativi for-
masinda yaradila ve ya fealiyyatini davam etdire bilmoaz;

— Miilki Macsllanin 111.3.3-cii maddesine miivafiq olaraq,
kooperativ {izvlarini kooperative goebul etmok ve ¢ixarmaq
kooperativ tizvlerinin iimumi yigincaginin miistosna selahiyye-
tine aiddir. Bu selahiyyeat kooperativ lizviinlin koniilli gaydada
kooperativden ¢ixarilmasini da ehtiva edir;

— kooperativin yaradilmasi zamani qarsiya qoyulan maqsade
nail olundugda, Meanzil Macallesinin 109.5-ci maddeasinin tele-
bine gore, kooperativin gqanunla miiayyen olunmus gaydada
logvi vo ya menzil miilkiyyet¢ilorinin miistorok comiyyatine
cevrilmasi barade qorar gobul edilerak, hiiquqi sexslerin dovlet
gqeydiyyati haqqinda qanunvericiliye uygun olaraq zoaruri todbir-
lor gortilmelidir.

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VT hissesini, “Konstitusiya Mehkemaesi haqqinda” Azerbaycan
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Respublikast Qanununun 60, 62, 63, 65-67 ve 69-cu maddaleri-
ni rohber tutaraq, Azerbaycan Respublikasi Konstitusiya
Mohkomaosinin Plenumu

QORARA ALDI:

1. Azoarbaycan Respublikasi Konstitusiyasinin 58-ci maddasi-
no, Azerbaycan Respublikas1 Miilki Macollosinin 109-4.1.1 veo
112.1-ci maddealerine uygun olaraq, har kas koniilliiliik prinsipi
asasinda, qanunvericilikde nezerde tutulmus gaydada koopera-
tive daxil olmaq ve kooperativden ¢ixmaq hiiququna malikdir.

2. Azerbaycan Respublikas1 Miilki Macalloesinin 109-1.1-ci
maddesinin "kooperativ besden az olmayan fiziki ve (ve ya) hii-
quqi soxslear terefinden yaradilir” ve Azerbaycan Respublikasi
Monzil Macollasinin 110.1-ci maddeasinin “menzil-tikinti koo-
perativinin lizvlerinin say1 besden az ola bilmeaz” miiddealar1
toskilati-hiiquqi formasina goére kooperativin yaradilmasina vo
foaliyyot gdstormasine yonsalon lUmumi talebdir. Besden az
lizvii olan hiiquqi sexs menzil-tikinti kooperativi formasinda
yaradila ve ya fealiyyetini davam etdire bilmez.

3. Azerbaycan Respublikas1 Miilki Macellasinin 111.3.3-cii
maddasine miivafiq olaraq, kooperativ lizvlerini kooperative
goebul etmoak ve ¢ixarmaq kooperativ lizvlarinin iimumi y1ginca-
ginin miistosna salahiyyatine aiddir. Bu selahiyyet kooperativ
lizviinlin koniillii gaydada kooperativden ¢ixarilmasini da ehtiva
edir.

4. Kooperativin yaradilmasi zamani qarsiya qoyulan maqgsede
nail olunduqda, Azoarbaycan Respublikast Moanzil Macollasinin
109.5-ci maddasinin telabinea gore, kooperativin qanunla miiay-
yon olunmus qaydada legvi ve ya menzil miilkiyyet¢ilorinin
miistorok comiyyetine ¢evrilmasi barede gorar gobul edilorak,
hiiquqi sexslerin dovlet geydiyyati hagqinda ganunvericiliya
uygun olaraq zeruri tadbirler goriilmalidir.

5. Qorar dorc edildiyi giinden qiivveye minir.

6. Qorar “Azerbaycan”, “Respublika”, “Xalq qoezeti”,
“Bakinski rabog¢i” qgozetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Malumati”nda dearc edilsin.

7. Qarar gotidir, he¢ bir organ va ya soxs torafindon logv edi-
la, doyisdirile ve ya rasmi tafsir edile bilmez.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

IHOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYJIA
A3EPBAMJP)KAHCKOW PECITYBJIMKU

O toakoBanum crarbu 109-1.1 I'paxkaanckoro komexkca
A3sepoaiikanckoii Pecnny0iiMky Bo B3aMMOCBSI3U CO CTAThSIMH
110.1 u 110.3 ) KuauugHOro Kogekca A3epoauKaHCKOU
Pecny0siuku

21 nexadps 2021 roxa ropoan baky

[Tnenym Konctutyrmonnoro cynaa AzepOaiipkanckoit PecrryOnuku
B cocraBe ®apxama AOaynnaeBa (mpencenarens), CoHbl
CanmMaHOBOW (CyIpsi-IOKIATINK), YMail OdeHaueBolt, Popmiana
Hcmanmnosa, [Ixeiixyna ['apamkaeBa, Padasna I'Bananze, Maxupa
Mypanosa, Ucet Hamxadosa u Ksampana [laduesa,

C yuacTueM cekperaps cyna Papauga Anuena,

B coorBercTBUH ¢ 4acTeio VI crarem 130 Koncturynun
Azepbaiimkanckoit PecnyOnuku, ctateamu 27.2 u 33 3akoHa
Azepbaiimkanckoil Pecniyonmukn «O KoHCTUTYUHMOHHOM cyne» |
cratbeit 39 BHyrtpeHHero ycraBa KoOHCTUTyLHMOHHOro cyzaa
A3zepOaiimxanckoir PecnyOnuku Ha OCHOBaHUU OOpalieHUs
bakuHCcKOTO anensaInoHHOTO Cy/ia PacCMOTpEI B Cy/IeOHOM 3ace/a-
HUU, MPOBEJACHHOM B TOPSAJKE MUCBMEHHOW MPOLETypbl 0COO0TO0
KOHCTUTYLIMOHHOTO MPOU3BOJICTBA, KOHCTUTYLIMOHHOE JIEJI0 O TOJ-
koBaHuu ctathu 109-1.1 ['paxkmanckoro komekca AzepOaitkaHCKOM
PecnyOnuku Bo B3ammocBa3u co crartbsmu 110.1 u 110.3
Kunumraoro konekca Azep0Oaiimkanckoit PecryOmukm.

M3yuuB u 06cynuB noknan cyapu C.CarMaHOBOM 1O JIETy, CYX-
JIEHUSl TpeJICTAaBUTENIEH 3aMHTEPECOBAHHBIX CYOBEKTOB — CYAbH
bakunckoro anemmanuonHoro cyna W.IlluprHoBa M 3aBeAyroero
otnenom Anmapara Mumin Memknuca AzepOaiimxanckoit Pecmy6-
nuku M.ba3bpiroBa, cenualncToB — mpeacenarens [paxnaHckon
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koyuterun BepxoBHoro cyma AsepOaiimkanckoi PecmyOnuku
C.I'amxueBa, 3amecturenss HadalbHUKa ['0Cy1apCcTBEHHOUM Haoro-
BOI ciyObl 1pM MHHHCTEPCTBE 3KOHOMHKHU A3epOailKaHCKOU
Pecniyonuku C.MycaeBoii, MHEHHS SKCTIEPTOB — JIOIIEHTa Kadeapbl
rpaXk/1IaHCKOT'O TpaBa opuandeckoro gaxynsrera bakuuckoro rocy-
JTApCTBEHHOTO YHHBEPCUTETAa, JOKTOopa (uiocodpun mo mpasy
C.Cynelimannbl, JIOIEHTa Kadeapbl TPa)KJaHCKOTO Mpoliecca H
KOMMEpPYECKOT0 TpaBa, JokTopa ¢uiocopuu 1Mo MpaBy
A.Mup3oeBoil u marepuansl nena, [lnenym KoHcTuTynuoHHOTO
cyna AzepOaiimxanckoit PecyOnuku

YCTAHOBMUIJ:

bakuHCckmil anemnsauuoHHbI cyn obpartwics B KoHncturynnon-
HBIM cyn AsepOaiimxaHckoit PecnyOnuku (nmanee — Kouctuty-
IIMOHHBIM Cyd) C TMpochOoi aarh TonkoBaHue crtatbu 109-1.1
I'paxxmanckoro komekca A3sepOaiimxkaHckor PecmyOnuku (mamee —
[’paxknanckuii Ko/ieKc) BO B3auMOCBs3U co ctaThsimu 110.1 u 110.3
Kunumnoro xoxekca A3sepOaiimxaHckon Pecnybnuku (manee —
JKumuniHeii Koaekce).

B obOpamenun ykazano, uro 1 mast 2006 roga bakunckuii peruo-
HaJIbHBIN OT/AEN N0 TOCYJapCTBEHHOW PETUCTPALUM FOPUIAYECKUX
i, MunrcTepeTBa octuninu Azepbaiimxanckoi Pecyonuku ocy-
HIECTBUJI TOCYIApPCTBEHHYIO peructpaunio KUIUITHO-CTPOUTEb-
HOTO KoomeparuBa “Ortanon Mumaar” (manee — XCK “Otanon
WNumaar™).

B 2019 rony U.MexTHu, BBICTYIUB B COOTBETCTBUHU C yCTaBOM
KOooTepaTBa C MHHUIMATUBOW CO3bIBA BHEOUYEPEIHOTO OOILEro
coOpanus [u1s npekparnienust ceoero uieHcTBa B JKCK, nanpasui
IPYTUM YJIeHaM — Y4YpeauTeasiM oQuIuaibHOE YBEIOMIICHHE.
Opnako M3-3a OTCYTCTBHSI KBOpyMa MPOBEACHUE O0IIero coopanus
U ero xenanue qo0posoibHOro Beixona u3 XKCK He cocrosuch.

N.Mextu, oOpaTuiics B Cyll ¢ HICKOBBIM 3asiBIICHUEM MPOTUB JIPY-
rux wieHoB JKCK ¢ npocb00il IpUHATH penieHre 00 UCKIIOYEHUH
ero 3 JXXCK “Oranon Mumaar”.

Pemrennem HapumaHOBCKOro pailoHHOro cyma ropoxa baky or
25 nexabpst 2019 rona uckoBoe TpebOBaHKE OBLIO YAOBIETBOPEHO.
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VYpapieHne TOCYJapCTBEHHOM PETMCTpalUK FOPUAMYECKUX JIHIL
[maBHOrO YyIpaBieHUs HAMOHANBHBIX JOXOI0B lOCynapcTBEHHOMN
HAJIOTOBOH CITY>KObI P MUHHCTEPCTBE S5KOHOMUKHU A3epOaiiKaHCKOM
PecniyOnuku, npuBiedeHHOE CYAOM IMEPBOWM MHCTAHIUU K JEIy B
Ka4eCTBE TPETHETO JINIIA, HE BBIBUHYBILIETO CAMOCTOSTEIBHBIX TPE-
OOBaHMUIA, OCIIOPUJIO IAHHOE PEIICHUE B aNeUISIIIMOHHOM TOPSIKE.

AnemsiioHHas xkanoba Oblia 000CHOBaHA TEM, YTO HE3aBHCH-
MO OT TOrO, B Kakoi ¢opme M.MexTu HCKITIO9aeTCsl U3 SKUITUIIHO-
CTPOUTENIBHOTO KooTepaTruBa (B CyJeOHOM MOPsIIKEe WJIK HA OCHOBA-
HUU peleHust oOuIero coopanus), UCIIOJTHEHUE MU JIaHHOTO pelie-
HUSl C TOUKHU 3peHUsS TpeOOBaHUM 3aKOHOJATENILCTBA HEBO3MOXKHO.
Tak, MOCKOJBKY IS JAESITEILHOCTH KOOIEpaTUBOB TpelyeTcs yda-
CTHUE HE MEHEE MATH YJICHOB, BBIXOJl WJIM HUCKJIIOYEHHE OJHOTO U3
HUX U3 KOOTIepaTHUBa, HACUUTHIBAIOIIETO ISITh YJICHOB, HEIOMTYCTUMO
C TOYKMU 3peHHs TpeOOBaHUM AEHCTBYOIUX [pakIaHCKOTO H
KuUnuiHoro KoJIeKcoB.

bakuHCKul aneyusIMMOHHBIA Cy P PACCMOTPEHUU JIeNIa TIPH-
e K TAKOMY BBIBOJLY, YTO B ominuue oT ctatbu 110.3 Kunuinoro
Kozmekca, B crarbsix 109, 109-1, 109-2, 109-3, 109-4 u 112.1
['paxxmaHCKOTO KOZIEKCA, PEryJUPYIOIIUX OTHOLIEHUS, CBA3AaHHBIE C
KOOIIEpaTUBaMH, HET HOPMbI, OIPAHUYMBAIOLIEH B TOM WJIM MHOM
MOPSJIKE BBIXOJ] YieHa KOOIepaThBa W3 HEro Win 00yCIOBIIUBAIO-
N er0 KOJWYECTBOM WICHOB (B TOM YHCJIE HEOOXOIMMBIM KOJIMYE-
CTBOM YyupeauTeneil) koomeparvBa. Tak, Ha OCHOBAaHWUU CTATbU
110.3 YKunumiHoro kojekca, 4jeH KUITUIHO-CTPOUTEIBHOTO KOOIIe-
paTuBa, KOTOPBI MOJHOCTHIO BHEC MA€BOM B3HOC U MOJTYYMII IPABO
COOCTBEHHOCTH Ha BBIJIETIEHHOE EMY KUJI0€ (HEKUIIO€) TIOMEITICHHE,
BIIPABE BBIUTU U3 KUJIUITHO-CTPOUTEIHLHOTO KOONIEpaTuBa ¢ CoxXpa-
HEHHMEM 3a HUM IpaBa COOCTBEHHOCTH Ha COOTBETCTBYIOIIIEE MTOME-
HICHHE, MPU YCIOBUH, YTO KOJIMYECTBO OCTABIIUXCS YJICHOB OyaeT
HE MEHEE YeM IISATh. A 3TO 03HAYAET, UTO MEXK]Y ByMS KOAEKCAMHU
CYILIECTBYIOT pa3jinyusi B MIPABOBOM PETYIUPOBAHUU OJHOTO U TOTO
e BOIpoca.

bakuHCKU aneNIAIMOHHBIN CYJl TAK)KE CYUTALT, UTO 00s3aTeNb-
HOCTh YYacCTHsl HE MEHee MSATH WICHOB JUIsl 00pa3oBaHus (yUpexkie-
HUs1) KoonepatuBoB B ctarbe 109-1.1 I'paxkaHckoro Kozmekca, pery-
Tupyrolei oopa3oBanue koorneparusa, u crarbe 110.1 XKunumnoro
KOJIEKCa, OMPEIETSIONIe BOMPOCH], CBSI3aHHBIE C UICHCTBOM B
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KUJIUIIHO-CTPOUTENIbHBIX KOOINEepaTuBax, a Takxke OOyClIOBJIECH-
HOCTb BBIXOJIa M3 KOOIEpaTuBa TEM, YTO KOJIMYECTBO OCTABUIMXCS
qieHOB Oyner He MeHee ueM msiTh, B crarbe 110.3 JXumumrnoro
KOJIEKCa OCTAIOTCSI HETTOHSATHBIMU.

YuuThIBas BBHIIIIEOTMEUEHHOE, 0OPATUBIIUICS B LEIIX POPMUPO-
BaHUSl €IUHOW CyneOHOW TMpaKTUKU pemua oOpaTUThCS B
Konctutyumonnbeli  cyn aas  TosnkoBaHusi ctatbu  109-1.1
I’paxxmanckoro kopekca Bo B3auMocBsizu co crarbsimu 110.1 u 110.3
KununiHoro kozaekca.

[Inenym KOHCTHUTYIIMOHHOTO Cyla CUMTAET, YTO JJI BHECEHUS
SICHOCTH B TIOCTaBJICHHBIN B OOpallleHuHd BOMPOC HEOOXOIUMO pac-
KPBITh CYUIHOCTh KOOIIEPAaTUBOB KaK OpPraHU3alliOHHO-IIPABOBOM
(GopMBI, 0COOEHHOCTH, OTIMYAIOIINE UX OT APYTHX FOPUIUYECKHX
JIUII, ¥ 3aKOHOJATENIbHbIE HOPMBI, PETYIUPYIOIINE OTHOIIICHUS, CBSI-
3aHHBIC C IPUHATHEM B KOOIEPATUB, UCKITFOUCHUEM, & TAKKE BBIXO-
JIOM U3 KOOTEpaTuBa.

Cnenyer otMeTuTh, 4yTo Ha ocHoBaHuu yacrtei I, 11 u III crateu
58 u yactu 1 crateu 59 Koncturyuuum A3sepOaiigxaHcKon
Pecnyonuku (manee — KoHcTuTynus), 3aKperuisiiOlliX OCHOBBI
o0pa3oBaHus U ACSATEIILHOCTU IOPUINYECKOTO JIUIA, KaKIbIi UMeeT
paBo 00beNUHATHCS ¢ ApyruMu. Kakiplil BiipaBe co3/1aBath J1r000e
o0ObeIMHEeHNEe, B TOM YHCIIe MOJUTHYECKYI0 MapTUIO, MPOQeccuo-
HaJIbHBIH CO03 U JIPYyTro€ OOIIECTBEHHOE OOBbEAMHEHUE, WU BCTY-
nath B cyllecTBytomiee oObenuHenue. CBOOOIHAS NESITEIBHOCTh
BCcex oObennHEeHUN rapantupyerca. HUKTo He MOXeT ObITh HpH-
HY>KJIEH BCTYIaTh B Kakoe-T100 0ObeTUHEHUE HIIM OCTaBaThCs €T0
ywieHoM. Kaxkblit MoxeT, CBOOOTHO UCIIONB3Ysl CBOM BO3MOXKHOCTH,
CIIOCOOHOCTH M UMYIIECTBO, OTACIBHO WJIM COBMECTHO C JIPYTUMH
3aHUMAaThCsl NPEANPUHUMATEIBCKON WM WHOM HE 3alpelieHHON
3aKOHOM 3KOHOMUYECKOM eITeTbHOCTBIO.

Kak BugHO, mpaBo Ha 00beIMHEHNUE, SBISAACH KOHCTUTYIITMOHHBIM
MPaBOM, ONUPAETCS Ha MPUHLHUI JOOPOBOJIBHOCTH, IO3TOMY BKIIIO-
yaeT B ce0s TakXke MpaBo JOOPOBOJIHHOTO BBIXOAA M3 TOTO WIIU
WHOTO O0BETHHEHUS.

Ha ocnoBanuu crarbu 109.1 I'paxkmaHckoro kojiekca, koormepa-
THUB, SIBIISIACH TOOPOBOJIBHBIM OObEeIUHEHUEM (DU3HMUECKUX U (UITH)
FOPUJIMYECKHUX JIUIl Ha OCHOBE WICHCTBA JJIi COBMECTHOU JEATENb-
HOCTH, CO3/Ia€TCsI B LIEJISIX YIOBJIETBOPEHUSI MaT€PUATIbHBIX U UHBIX
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NOoTpeOHOCTEN YYaCTHUKOB IMyTeM OO0BEIMHEHUS €T0 YJeHaMHU UMY-
IIECTBEHHBIX MAEBbIX B3HOCOB. B 3TOM MOHITHH HALILIN OTpaKeHUE
O0COOEHHOCTH, XapaKTepU3YIOIIHe CYIIHOCTh KOOIepaThBa M OTIIH-
Yarolue ero Kak OpraHM3allMOHHO-TIPAaBOBYIO (OpMYy OT APYTUX
IOPUINYECKUX JIUI. 3aKOHOATEh OMPEIEIIAI KOOTIePaTuB KaK 0Co-
OBl BUJI FOPUIUYECKOTO JIUIA, CO3JaHHBIN (PU3NUECKUMHU U IOPUIH-
YECKUMH JIMIIAMH TIYTeM JI0OpOBOJILHO OOBEAMHEHMsI CBOMX BO3-
MOXKHOCTEH M CPEICTB B IIENIAX YIOBICTBOPEHUS B OCHOBHOM OJTH-
HAKOBBIX (CX0KHX) JIMYHBIX MOTPEOHOCTEN U MHTEPECOB O€3 Hame-
pPEHUS TTOJIYYHUTh TOT WJIM HHOHM JIOXO]I.

[ToHsiTHE KUIHUITHO-CTPOUTENBHBIX KOOTIEPATUBOB, SIBISIOLIUXCS
Hanbosee MIMPOKO PACHPOCTPAHEHHBIM BHUIOM KOOIEPATHUBOB,
onpeneneHo B crarbe 109.1 XununiHnoro konekca. CornacHo AaH-
HOHM CTaThe, KUIUIIHO-CTPOUTEIHHBIM KOOTIEPATUBOM IPU3HACTCS
NO0OpOBOJIbHOE O0beIUHEHUE (U3MUECKUX M (MJIM) IOPUAMYECKUX
JIMI] Ha OCHOBE YJICHCTBA B IEJSIX CTPOUTENHCTBA U (MJIM) PEKOH-
CTPYKIIMH COOTBETCTBYIOIIUX 3/IaHUN ITyTEM OObEIUHEHUS UMYIIIC-
CTBCHHBIX I1a€BBIX B3HOCOB €r0 YJICHOB ISl YJOBJICTBOPCHUS
MOTPEOHOCTEH B JKHIIBIX MTOMEIICHUSX B COOTBETCTBHH CO CTaThCH
141-1 nacrosimero Kogekca, a Takyke ynpaBieHHS KUIBIMU U HEXKHU-
JBIMUA TIOMENICHUSIMU B KOOTIEPAaTUBHOM 3/IJaHUU B TE€UEHUE ONpe/e-
JICHHOTO TEePHO/A.

[ToCKONBKY JKMIHITHO-CTPOUTENBHBIE KOOTIEPATUBEI 00pa3yroTcs
MMEHHO B IIEJISIX YIOBJICTBOPEHUS KOHKPETHOW MOTPEOHOCTH HJie-
HOB (ITOTPEOHOCTU B JKUJIbE), OHU HOCST MOTPEOUTEITbCKUN Xapak-
Tep, OPraHU3YIOTCA Ha ONpPEEICHHBIA MEPUO, U MOCe AOCTHUKE-
HUsI HAMEUEHHOM 11N JIESTEIbHOCTh KOOTepaTBa MPEeKPaIiaeTcs.

B sToM koHTeKcTe, B cTarhax 109.4 u 109.5 XuiuIHOTO KOJEK-
ca OTMEYAeTCs, YTO JKHJIUIIHO-CTPOUTEIBHBIE KOOMEPAaTHBBI CO3-
JIAIOTCS HA TIEPUOJI, KOTOPBIH TpeOyeTcs Ak CTPOUTEIHCTBA U (WJIH)
PEKOHCTPYKIIUU KOOTIEPATUBHOTO 3/IaHHUS, TTOIHOTO PACIpPEeICHHUS
MEXIy CBOMMHU YJICHAMH JKUJIBIX U HEKUJIBIX TIOMEIICHUI B IAHHOM
3[IJaHUH, BBILIATHI B MTOJIHOM pa3Mepe MaeBbIX B3HOCOB MX WICHOB.
[Tocne moiaHOro 3aBepIleHUs CTPOUTENLCTBA U (MJIM) PEKOHCTPYK-
IIUU KOOIEPATUBHOIO 3JIaHUSl U Tepexoja K ujeHaM KWJIHUIIHO-
CTPOUTEIBHOTO KOOIEepaThuBa B YCTAHOBJIECHHOM HACTOSIIUM
Konekcom, IpakmaHCKUM KOIEKCOM M WHBIMHU 3aKOHAMH TIOPSIJIKE
rpaBa COOCTBEHHOCTH Ha 0Oojiee MATUIAECATH MPOLEHTOB OOLIETo
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KOJIMYECTBA JKUJIBIX M HEXWIbIX NMOMEIICHUI B JTAaHHOM 3/IaHUU B
TEUEHUE OJHOI0 MECAlla NPUHUMAETCS PEIICHHE O JIMKBUAALUU
KUJIUITHO-CTPOUTENBHBIN KOONEpaThBa B YCTAHOBIIEHHOM 3aKOHOM
HOPSIKE WM TPeoOpa3oBaHWM B TOBAPUIIECTBO COOCTBEHHUKOB
KUJIbS U MIPEANPUHUMAIOTCS HEOOXOAMMBIE MEPHI B COOTBETCTBUU C
3aKOHOAATEIbCTBOM O TOCYAApPCTBEHHON PETMCTPALMU FOpUIAYE-
CKHX JIULI.

Jpyrue BOMpOCHI, CBSI3aHHbIE C WICHCTBOM B KUJIHUIIHO-CTPOU-
TEJIBHOM KOOIIEpPaTHUBE, PETYIHUPYIOTCS COOTBETCTBYIOIMMHU I0JIO-
xkeHusamu ['paxkmaanckoro komekca o koomeparuBax (ctaths 110.5
KunuiHoro koaekca).

VYcnoBusg BCTYIUIEHHS B KOOINEpaTUB (BO3pPACTHOW Mpenesl H
BBITIOJTHEHHE OMPECIIEHHBIX OOS3aHHOCTEH) yKa3aHbl B CTaTbe
109-2.1 I'paxxganckoro kozxekca. YineHamu Kkooreparua MOTyT ObITh
¢usznueckue U (WIKM) OPUAAYECKHE JHUIA, MPUHUMAIOUIUME YCTaB
KOOIEpaTHBa, BHECIINE B YCTAHOBICHHBIX YCTABOM MOPSIKE U 00be-
M€ WIEHCKUH B3HOC U UMYLIECTBEHHBIN IMA€BOM B3HOC, JOCTUTIINE
BO3pacrta 16 ner.

[Ipuem B 4JIEHCTBO B KOONEPATUBE OCYILIECTBISETCS B YCTAHOB-
JICHHOM yCTaBOM MOpsJIKE MO 0(UlHaIbHOMY 00pallIeHHIO K KOooIe-
paTuBY JIMIIa, JKEJANIero crarh wieHoM (ctatbst 109-3 I'paxnan-
CKOT'O KOJIEKCa).

Crnenyetr OTMETUTD, YTO MPUHSITHE U UCKIIFOUEHUE YJICHOB KOOTIE-
parvBa BO3MOYKHO Ha OCHOBAHMM COOTBETCTBYIOILETO PEIICHUS
oOurero coopanust 4ieHoOB KoonepaTuBa. Tak, Ha OCHOBaHUM CTaTbU
111 I'paskmaHCKOTO KOIEKCA, PErYIUPYIOILIEH ITpaBuiia yIpaBJIeHUs B
KOOIIepaTUBE, BBICIIMM OPraHOM YIIPABICHUSA KOOIEPATUBOM
SIBJISIETCSL O0IIee coOpaHHMe ero WiIeHOB. B JTaHHOW cTaTbhe Takke
OIpezeNieHbl UCKIIOUYUTEIbHbIE KOMIETEHIIMH OOIIero coOpaHus,
OJTHa U3 KOTOPBIX 3aKJIKOYAETCS B MIPUHATUU U UCKIFOUEHUH YICHOB
KOOIIEpaTUBa.

B cootrBerctBuu co crarbeit 112.2 I'paxknanckoro kopekca 4ieH
KOOIIEpaThBa MOXKET ObITh UCKIIIOYEH U3 KOONEPATUBA 10 PEIIECHUIO
oOuiero coOpaHusi B Ciay4yae HEUCIIOJHEHUS WJIM HEHaAJIeXkallero
UCTIOJTHEHUS 00s13aHHOCTEN, BO3JIOKEHHBIX HA HETO YCTAaBOM KOOTIe-
paTuBa, a TaKXe B JAPYTHX ClydasX, NPeIyCMOTPEHHBIX YCTaBOM
Koomneparnsa. YiaeH KoomeparuBa, UCKIIOYEHHBIH U3 HEro, MMeeT
MpaBO Ha TOJy4YEHUE Masi W APYTHX BBIILJIAT, MPETyCMOTPEHHBIX
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YCTaBOM KOOII€paTHBa, B COOTBETCTBUU CO cTtarhed 112.1 Hactos-
miero Komexca.

Crenyer y4ecTh, 4YTO B OTJIMYKE OT UCKIIFOUEHUS U3 KOOTIEpaTHUBA
BBIXOJI U3 WICHCTBA OMNpPECICH KaK CBOOOJHOE BOJICU3BSBIICHHE
YJeHa KoomepaTuBa. IJTO, B TEPBYK OuYepedb, BBITEKAET U3
KoHncTutyuuu, omnpenesnsiomneil OCHOBOIOJAralouye IpaBuia U
MPUHIUIIEI B PETYJIUPOBAHUU OOIIECTBEHHBIX OTHOIICHUM, B TOM
YHUCJIe TPAKIAHCKUX OTHOIICHUH.

Kpome Toro, crareeit 109-4 I'paxk1aHCKOTO KOAEKCA, YCTaHABIIH-
BaIOIIEH MpaBa U 00S3aHHOCTHU YWICHOB KOOIEPAaTHBA, BCTYIJICHUE B
KOOIIEpaTUB U TOOPOBOJBHBIN BBIXOJ U3 HETO 3aKPETUICHBI KaK OJTHO
W3 OCHOBHBIX TIPaB.

Uiien kooneparyuBa BIPABE BBIMTH U3 KOOIIEPAaTUBA TAK)KE COIIac-
Ho ctarbe 112.1 mannoro Komekca.

N3 BbBIIEOTMEUEHHBIX 3aKOHOIATEIbHBIX HOPM CJEAYET, YTO
BBIXOJ] U3 KOOMEPATHBA HE OTPAaHUYMBACTCSI TEMU WM UHBIMU yCIIO-
BusiMH. [TOCKONIBKY KOOTIepaTuB SBISIETCS JOOPOBOJIBHBIM OOBEIH-
HeHreM (PU3MYECKUX W (WJIM) IOPUIUYSCKUX JIMIl Ha OCHOBE YJICH-
CTBa JUIsl OCYILECTBIICHUS] COBMECTHOM JEATEIbHOCTH, B 3aKOHOA-
TEJIbCTBE IMPEAYCMOTPEHAa BO3MOXXHOCTH CBOOOJHOTO BBIXOJA €T0
YJICHOB U3 KOOIIEpaTHBa.

B utore B cooTBeTcTBUM cO cTaThsiMu 5.3 u 560 I'paxkaaHckoro
KOJIeKca WICHBI KOoollepaThuBa BIIpaBe CBOOOIHO BBINTH M3 KOOIEpa-
THBA TIPH OTCYTCTBHH 3JIOYIIOTPEOICHUS.

B sToMm ciiydae eMy 1obKHA OBITH BBITIJIAY€HA CTOMMOCTD T1ast WITH
BBIJJAHO HMMYIIIECTBO, COOTBETCTBYIOIIEE €ro IMaro, a TaKXKe OCy-
HIECTBJICHBI JIPYTHE BBIILIATHI, MPEIYCMOTPEHHBIE YCTABOM KOOIIE-
patuBa. Beimiata cTOMMOCTH Tlas WJIM BbIJadya JPYroro MMyIIecTBa
BBIXO/SILIEMY YJIEHY KOOIEepaThBa MPOU3BOAUTCS IO OKOHYAHUU
(HMHAHCOBOTO To/la U YTBEP)KJAEHUU (PUHAHCOBBIMU OTYETAMHU KOO-
nepaTrBa, €CJIM MHOE HE MTPEAYCMOTPEHO YCTABOM KOOTIEPATUBA.

Emie omHo ocHOBaHME TOOPOBOIBLHOTO MPEKPAICHUS YWICHCTBA B
KOOIIepaTUBE — Mepeaada CBOETO MMasi WIIM €T0 YaCcTH JAPYTOMYy UYJIieHYy
KOOIIepaTuBa — YCTaHOBIIEHO cTaTbel 112.3 I'paxknanckoro konekca.

Kax BumgHO, (hakT BeIXOJa JIMIIA U3 KOOTIEPATHUBA C HOPUIANYECKOM
TOUYKH 3PEHUS UMEET MECTO C MOMEHTA MPEOCTABICHUS Masi U Ipy-
TUX BBITIIAT.
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Taxum 06pa3oM, HE3aBUCUMO OT OCHOBAHHM MpEKpaIIeHHs! YIeH-
CTBa B KOOIIEPATHUBE BBIIICOTMEUCHHBIMU MOJIOKECHUSIMHU TPaXIaH-
CKOT'0 3aKOHOJIaTEIbCTBA, TAKOE MPEKPAIIEHUN OTHECEHO K IOJHO-
MOUHUSIM 00111eT0 COOpaHUsl YWICHOB, @ HE OPraHOB YIIPaBJICHUS KOO-
nepatuBa (mpasieHus u T.J0.) (IloctanoBnenue Ilnenyma
Konctutymnmonnoro cyna mo xanooe H.baGaesa ot 28 nexadps 2011
roza).

A uJjieH KoomnepaTruBa J0KEH YBEIOMUTh O HAMEPEHUU BBIUTHU U3
Hero oOiiee coOpaHHe WIEHOB, a HE y4peAuTesel KoolepaThBa.
[TonmHOMOUME ‘“‘IpUHMMATH M UCKIIOYaTh WICHOB KOooIepaTrusa’,
SIBIISASICH TUCKPEIMOHHBIM MMOJTHOMOYHEM O0IIEero coOpaHusi, BKIIIO-
YaeT KaK UCKJIIOYEHHUE YieHa KOOIepaTuBa B CIy4yae HEUCIIOJIHEHUS
WM HEHAJJIeKAIIET0 MUCTIOTHEHUSI BO3JIOKEHHBIX Ha HEro 0o0s3aH-
HOCTEH, TaK U UCKIIIOYEHHE HA OCHOBE CBOOOIHOTO BOJIEU3bSIBICHHUS
YJIeHa KOOoTlepaTHBa.

[To MHEHHIO OOpaTUBIIETOCs, BOMPOC, MPENATCTBYIOLIUN peau-
3alMM Ha MPAKTHUKE TMpaBa 4YiIeHa KOOIepaTrhBa Ha JT0OPOBOJBHBIM
BBIXOJ] U3 HETO U BBI3BIBAIOIINI HEONPEIETIEHHOCTD, 3aKIII0YAETCs B
MpaBUiiaX, CBSI3aHHBIX C 00A3aTEIbHOCTHIO YUaCTUsl HE MEHEE MATH
aur, Uit oOpazoBaHUs (YUpEKIEHHUs) KOOMEPATUBOB IO CTaThe
109-1.1 I'paxxgaHckoro KoJeKca, peryaupyroliei oopazoBaHue KOo-
repaTuBa, U HEIOMYCTUMOCTBIO YUaCTHUs BIOCIIEICTBUN MEHEE MATH
YJIEHOB YK€ 00pa30BaHHOTO KWJIUIIHO-CTPOUTEIHHOTO KOOIIEPATH-
Ba Ha ocHoBaHuu ctarer 110.1 u 110.3 JKunumigoro xoaekca.

B cBs3u ¢ 3TUM creyeT OTMETUTh, YTO TpeOOBaHUE Y4YacTHs HE
MeHee ISITH YICHOB JJisi 00pa30BaHUs U JAESITEIbHOCTH KOOTepaTH-
Ba OOBSCHSAETCS TEM, YTO KOOIEPATUB SIBISIETCS OPraHU3aIMOHHO-
MpaBoBOi (OPMOIT Ha OCHOBE WICHCTBA, ITPECIICTYIOICH 11eTh Y0B-
JeTBopeHusi morpeOHocTel ero uieHoB. lloaTomy 3akoHOmarenb
cues BOBMOXKHBIM NPU3HATH B KAYECTBE KOoolepaTuBa 00beIUHEHNE
HAaUMEHBIIIETO OMPEEICHHOTO KoInuecTBa Jiuil. To ecTh, He0OX0H-
MO, YTOOBI [10 MEHBIIICH MEpE MATh YEIOBEK COOPATUCH JIJIS YIOBJIe-
TBOPEHHSI CBOMX MOTPEOHOCTEH, B 3TOM CIydyae OHM IMPU3HAIOTCS
KOOIIEPaTUBOM U MOTYT OCYILIECTBIISATh JAESATEIbHOCTb.

[TockonbKy 1eb KUJIUIIHO-CTPOUTEIBHBIX KOOIMEPAaTHUBOB Kak
IOPUANYECKUX JIUII, 3aKITI0YAETCs B YIOBICTBOPEHUHU TOTPEOHOCTEH
YJIEHOB B XKWIibe, B cTarbe 110.1 XKuniHoro kojekca ycTaHOBIEHO
TaKKe MAaKCUMAJIbHOE KOJIMYECTBO WIEHOB KUJINITHO-CTPOUTEIBHOTO
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KoorepatuBa. Ha OCHOBaHMM NAaHHOW CTaTbU KOJIWYECTBO YICHOB
KUIHUIHO-CTPOUTENILHOTO KOONIEPATHBA HE MOXKET ObITh MEHEE YeM
ISATh, HO HE JOJDKHO IPEBBINIATH KOJUYECTBO JKUJIBIX MOMEIIECHUM
WM HEXWIBIX MOMEIICHUH, €CIU MPEeIyCMOTPEHO MX CTPOUTENh-
CTBO B CTPOSIIIEMCSI CO CTOPOHBI KOOTIEpaTHUBa MHOTOKBAPTUPHOM
3nanuu. [10CKONIBbKY 11e7h 3aKIIF0UaeTCsl B YAOBIETBOPEHUN TTOTPEO-
HOCTEH YIEHOB B KWIbe, B JKUIMIIHOM KOJEKCE TAKKE 3aKperieHa
HEOOXOUMOCTh MIPUHATHS COOTBETCTBYIOIIUX MEp MO JUKBUAAIINU
KoolepaTuBa MNpH JOCTHXKEHUM JaHHOM menu (ctatbs 109.5
Kunuuraoro konekca).

[TosToMy eciau KOJIMYECTBO WJICHOB JKWJIHMIIHO-CTPOUTEIHHOTO
KOOIepaTUBa MEHbIIIE MSATH, U 3TO HOCUT MOCTOSIHHBIN XapakTep, TO
TaHHBIA (PakT caM 1Mo cebe 03HaYaeT BOSHUKHOBEHHE MTPOTUBOPEYa-
el 3aKOHOAATENIbCTBY CHUTYyallMd ISl YKUJUITHO-CTPOUTEIHLHOTO
KOOIlepaTuBa Kak Opuandeckoro nuia. Hammuue Takoro ¢akra B
COOTBETCTBUHU €O cTarbeil 59.2.3 I'paxaaHCKOro KoJeKca SIBISETCS
OJTHOM M3 MPUYMH JIMKBUJIALIUK KoorepaTuBa. Ha ocHoBaHuM oTMe-
YEHHON CTarbM CHCTEMAaTHYE€CKOE€ HApYyIIEHUE 3aKOHOJATEeIbCTBA
BBICTYNA€T B KaueCTBE OJHOW W3 MPUYUH JUKBUIALUU IOpUIAYE-
ckoro Jyinia. OTHaKo JaHHBIN TOPSIOK (32 UCKITIOYeHHEM (hakTa 3110-
yHOTpeOIeHUS MPABOM) HE MOXET SBIIATHCS OCHOBAaHHEM OrpaHUyYe-
HUS [IpaBa WwieHa KoolepaTuBa Ha T0OPOBOJILHBIN BBIXOJ] U3 HETO.

Takum oOpasom, ananu3 cratbu 109-1.1 I'pakmaHcKoOro Kozekca,
a takxe craredt 110.1 u 110.3 JKunumgoro xkogekca B UX B3aWMO-
CBA3U MO3BOJISIET MPUWTH K TAKOMY BBIBOAY, YTO IpaBWIIa, MPE.-
YCMOTPEHHBIE B OTMEUEHHBIX CTaThAX, HU B KOEM CIIy4ae HE MOTYT
UCTOJIKOBBIBAaTbCSl KaK YCIJIOBHE, OTPAaHWYMBAIOIIEE MPABO 4YJI€HA
YKWIMILHO-CTPOUTEIBHOTO KOOIIEpaThBa Ha BBIXOJA M3 KOOIEPAaTHBA.
Wnoii noaxon npoTuBopeynt Obl IPUHIIUIIAM, 3aKPETTICHHBIM B YaCTH
III crarbu 58 KoHcTUTYLIMM U cTaThe 6 | paskIaHCKOTO KOJEKCA.

Taxk, orpaxxennsiid B yactu III ctaten 58 KoncTuTynmu npuHuummn
TOOPOBOJIBHOCTH (HUKTO HE MOXET OBITh MPHUHYXKJEH BCTyNaTh B
KaKkoe-1100 00beTMHEHUE U OCTABaThCs €r0 YJIEHOM) U Mepedrc-
JIeHHBIE B cTarbe 6 ['pakaaHCKOTO KOAEKCAa MPHUHITUIBI CBOOOJIBI
BOJICU3BSIBIICHUS CYOBEKTOB TPaXKJAHCKOTO IpaB, CO3/aHUS YCIIO-
BUM JI7Is1 OECIIPENATCTBEHHOTO OCYIIECTBICHUS TPAXKIAHCKUX TMPaB
CITy’>aT 00EeCIEeYEHUI0 TPakJIaHCKOT0 000pOTa U UHTEPECOB y4acT-
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HUKOB IPAKAAHCKUX MTPABOOTHOIIEHUH, IPEAOTBPALLEHUIO HE00O0C-
HOBAaHHOTI'O OTPaHUYEHUS] BO3SMOXKHOCTH CBOOOHOTO BbIOOpA.

Kak yxe oTrMeuanoch, MojoKeHus "KoorepaTuB oOpasyeTcs He
MeHee, YeM MAThIO (PU3NUECKUMU U (W) FOPUINYECKUMHU JTUIaMu”,
“KOJIMYECTBO YJIEHOB >KUJIMIIHO-CTPOUTENIBHOIO KOOMepaThBa He
MOKET ObITh MEHee YeM MATh, “UJieH KooNepaThuBa BIIPaBE BBINTU
U3 HEro NpH yCIIOBUHU, YTO KOJIMYECTBO OCTABIIMXCS YJIEHOB OyaeT
HE MeHee, yeM 1sATh~ ctartbu 109-1.1 I'paxknanckoro komekca, cra-
ter 110.1 u 110.3 XKXununiHoro kogekca oTpaxkarot oo1ue TpedoBa-
Hus (yKazaHusi), HalpaBlI€HHbIE Ha O0Opa3oBaHuE M OOecreueHue
NesTeNbHOCTH KoomneparuBa. [loaTtomy oObenvHEHHE C y4dacTHEM
MEHee IMATH WICHOB He MOXKET OBITh 00pa30BaHo B opme Koorepa-
TuBa. Ecny npu npexkpamieHuy 4jaeHCTBa KOJIMYECTBO OCTaBILUXCS
YJIEHOB OKXXETCS MEHEE, YEM TISITh, KOOTIEPATHB JIOJIKEH OBITh JIMK-
BUJIMPOBAH WJIM PEOPraHU30BaH.

B 10 e BpeMmst eciu 3asBJIEHUE YJIeHA KOOIIEPAaTHBa O BBIXOJE U3
HEro He OyJEeT pacCMOTPEHO B KOOIEpaTUBE B Pa3yMHBIN CPOK, OH
MOXeT 00paTuTbes B cyl. [Ipu 3ToM B KauecTBE OTBETUMKA JIOJIKEH
OBITh YKa3aH HEMOCPEICTBEHHO CaM KOONEepaTuB, Kak IOPUANIECKOE
JIMIIO, @ HE IPYI'He YIEHbl KOOIepaTUBa.

[Inenym KoHCTHTYLMOHHOIO Cyna eme pa3 HOAYEpKHUBAET, YTO
nociie JOCTHKEHUs 11eJId, TOCTaBIEHHON B X0J1e 00pa30BaHUs KOO-
IIEPATHBa, B TOM YHUCIIE TOJIHOTO 3aBEPILIECHUs CTPOUTENbCTBA 37a-
HUS KaK JKWIMIIHO-CTPOUTENIBHOIO KOOIIEpaTuBa, OINPENEICHUS U
IIPEIOCTABICHUS Nasl, IPUYUTAIOIIETOCs KaXI0My YJIE€HY B 3aBUCH-
MOCTH OT UMEIOILErocs U YTBEPKACHHOro OanaHca U (PMHAHCOBOTO
IIOJIOKEHUS, IPUHUMAETCS PELICHUE O JIMKBUJIALUU JAHHOTO KOOIIe-
paTrBa WK IpeoOpa30BaHUU €r0 B TOBAPUIIECTBO COOCTBEHHUKOB
KHWIbsl U IPEANPUHUMAIOTCS HEOOXOAUMBIE MEPBI B COOTBETCTBHUHU C
3aKOHOJATEIbCTBOM O TOCYIAapCTBEHHOW PErMCTPALMM HOpHUANAYE-
CKHUX JIMII.

Ha ocHoBanuu BbimeorMeueHHoro Ilnenym KonctutynuroHHoro
CyZla IPUXOJUT K CIEAYIOIIHUM BbIBOJAM:

— B cooTBeTcTBUU cO cTtatbed 58 KoHcTuTynuu, crarbsiMu
109-4.1.1 u 112.1 I'paxxmaHCKOro KoJeKCa KaXKAblil BIIPaBE HA OCHO-
BE MIPUHIIUIA T0OPOBOJILHOCTH B MIPELYCMOTPEHHOM 3aKOHO/1AaTENb-
CTBOM MOPSAKE BCTYNATh B KOONIEPATUB U BHIMTH U3 HETO;
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— MOJOXKEeHHs "KoomepaTtuB 0OpaszyeTcsi HE MEHee 4YeM ISAThIO
¢usnueckumu U (Win) opuandeckuMu aumamu’ crateu 109-1.1
I'paxxmanckoro kogekca M “KOJIMYECTBO YJICHOB JKUJIUIIHO-CTPOU-
TEIHHOTO KOOIEpaThBa HE MOXET ObITh MEHee YeM TMSITh~ CTaThH
110.1 XunumHoro kojekca SBISIOTCS OOMUM TpeboBaHUEM,
HampaBlIeHHBIM Ha O0pa30BaHME U JIEATEIBLHOCTH KOOIEpaThBa B
CBSI3U C €ro OpraHu3aIlMOHHO-NPaBOBOM (opmoii. KOpuanueckoe
JIMIIO0, KOJIMYECTBO YWICHOB KOTOPOTO MEHee MSITH, HE MOXKET OBbITh
00pa30BaHO WM MPOOIHKATH CBOIO IEATEIBHOCTH B (DOPME KUITUTIL-
HO-CTPOUTEILHOTO KOOTIepaTHBa;

— B cooTBeTcTBUM co crarbeil 111.3.3 I'paxkmanckoro komekca
NPUHATHE WU MCKIIOUYEHUE 4YJIEHOB KOOMEepaTuBa OTHOCHUTCS K
UCKITIOYUTEITLHON KOMITETEHIIUU OOIIero coOpaHusi YICHOB KOOTIe-
patuBa. JlaHHasi KOMIETEHLMs PACHPOCTpPaHseTCs TakXkKe Ha
UCKJTIOYCHHE YJIeHa KOOTIEpaTHuBa B I0OPOBOJILHOM MOPSIIIKE;

— comtacHo TpeboBanuto ctarbu 109.5 XKunumiHoro komekca
MoCJIe TOCTHKEHUS 11U, TOCTABICHHOW B X0ie 00pa30BaHus KOO-
1eparyBa, MPUHUMAETCS pElIeHHE O JIMKBUAALMM KOOIEpaTHUBa B
YCTaHOBJIEHHOM 3aKOHOM MOPSIKE WJIK TPE0Opa30BaHUU €r0 B TOBa-
PHILECTBO COOCTBEHHUKOB KHJIbSI M MPEIIPUHUMAIOTCS HEOOXOIH-
MbI€ MEpbI B COOTBETCTBHH C 3aKOHOAATEIHCTBOM O TOCY/IapCTBEH-
HOU perucTpaiuu IpugIniecKux JIHIl.

PykoBonctBysce vacteto VI craren 130 Koncturynnn

Azepbaitkanckoi Pecryonuku, crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimxanckoit Pecnyonuku “O KoHcTUTylIMOHHOM
cyne”, Ilnenym KoHcTHTymmoHHOTO cyma AsepOaiiyKaHCKOM
PecniyOnuku

ITOCTAHOBMUIJ:

1. B coorBerctBuum co crarbeil 58 KoHctutynuu
A3zepOaiimxanckoit PecmmyOnmuku, crtatbsmum 109-4.1.1 m 112.1
I'paxxmanckoro komekca A3sepOaiimxaHckol PecrmyOnmuku KasIbIid
BIIpaBe Ha OCHOBE MPHUHIUMA JOOPOBOIBLHOCTH B IPEyCMOTPEHHOM
3aKOHOJATEJIbCTBOM IOPSIIKE BCTYNATh B KOONEPATUB M BBINTH U3
HEro.

2. Ilonoxenus "koomeparuB oOpa3yeTcsi HE MEHEE YeM IISATHIO
¢uznueckumMu U (UiaM) ropuaudeckuMu Jmuamu’ crarbu 109-1.1
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I'paxxnanckoro komekca Azepbaiimkanckoit PecryOonuku 1 “KoimmaecTBo
YJICHOB JKUJUIIHO-CTPOUTEIHHOTO KOOIEpaTHBA HE MOXKET OBIThH
MeHee yeM ATk’ ctathu 110.1 XKumuniaoro komekca A3sepOaii-
JoKaHCKOW PecryOnuku siBISIFOTCSL 00muM TpeboBaHUEM, HaIpaBs-
JIeHHBIM Ha 00pa3oBaHUE U JIEATEIHLHOCTh KOOIMEpaThBa B CBS3U C
€ro OpraHu3alMOHHO-TIPaBOBON (Gopmoii. FOpuaudeckoe muIo,
KOJIMYECTBO YJICHOB KOTOPOTO MEHEE IMSITH, HE MOXKET ObITh 00pa3o-
BaHO WJIM TPOJOJKATH CBOKO JEATEIHHOCTh B (pOpME IKUIIHIIHO-
CTPOMTENIBHOTO KOOIIEpaTHBa.

3. B coorBerctBuM co crarbed 111.3.3 I'paxxnaHckoro kojekca
Azepbaiimkanckoil PeciyOnuku mpUHSITHE W UCKIIOUYEHUE YJICHOB
KOOIIepaThBa OTHOCUTCS K UCKITFOUYUTEIIbHON KOMIIETCHIIMH OOIIEeTO
coOpaHUs 4JI€HOB KoorepaTuBa. /JlaHHas KOMIIETEHIUS pacpocTpa-
HSIETCS TaK)Ke Ha UCKITFOUEHUE YJIeHA KOOTIepaTHBa B I0OPOBOJILHOM
HOPSIZIKE.

4. CornacHo TpeboBanuto ctarbui 109.5 Xunmmuoro komekca
Azepbaiimkanckoilt PecyOnuku mocie JOCTHKEHUs 1eNH, TTOCTaB-
JIEHHOU B X0Ji¢ 00pa30BaHUs KOOMEpaTUBa, MPUHUMAETCS PEIICHUE
O JINKBHJIALIMM KOOIIEpAaTUBAa B YCTAHOBJICHHOM 3aKOHOM IOPSJIKE
W peoOpa30BaHUU €T0 B TOBAPHUIIIECTBO COOCTBEHHUKOB KUJIbS
IpeINPUHUMAIOTCS HEOOXOANMBIE MEPHI B COOTBETCTBUU C 3aKOHO-
JATeIbCTBOM O TOCYAapCTBEHHON PETUCTPALIMU IOPUIAYECKUX JIMII.

5. [locTraHoBIEHHE BCTYMAET B CUITY CO JTHSI OIyOJIMKOBaHUSI.

6. [TocranoBnenne omyoIMKOBaTh B razerax «AzepoOanmpkany,

«Pecnybnuka», «Xanr raszetu», «bakuHCkuil paboumit» u
«Becrauke KonctutynumonHoro cyna AsepOaiipkanckoit Pecmy6-
JTUKH.

7. IlocTaHOBJICHHE SABISICTCS OKOHYATEITLHBIM M HE MOXET OBITh

OTMEHEHO, U3MEHEHO WM O(PUIIMATBHO UCTOJKOBAHO HU OJHUM
OpPTaHOM WJIH JIUIIOM.
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TODBIRLOR

Umummilli Lider Heydor Dliyevin anadan olmasinin
100 illiyina vo 12 noyabr Konstitusiya Giiniina
hasr olunmus hiiquq olimpiadasi kecirilib

Coxasrlik dovleteilik enanslarini davam etdiron Azarbaycan
xalq1 1995-ci il noyabrin 12-de timumxalq sesvermasi — referen-
dum yolu ile 6z Konstitusiyasini gobul etmisdir. Umummilli
Lider Heydar Sliyevin miallifi oldugu ilk milli Konstitusiyanin
gobulu hiiqugi dovletin qurulmasinda miihiim donilis ndqtesi
olub. Azearbaycan Respublikasinin Konstitusiya Moahkemasi
gonclarin hiiquqi terbiyasinin ylikseldilmasine, onlarin hiiquqi
dovlet quruculugunda feal istiraklarina, konstitusiya — hiiquq
osaslarinin ve prinsiplerinin daha da derinden dyrenmsalerine
daim diqqget yetirir. Konstitusiya Moahkemasi Azearbaycan
Respublikasinin Prezidenti conab [lham Oliyevin Serencami ilo
tosdiq edilmis “Azearbaycan Respublikasinda insan hiiquqlarinin
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miidafiesi tize Milli Fealiyyeat Plan1”nin hoyata kegirilmesi isti-
gamatinde shomiyyatli tadbirlor gérmekdadir. Bu istigameatde
digor todbirlerle yanasi, har il Konstitusiya Moahkemasi
Azorbaycanin miixtelif bélgelarinde Konstitusiya Giinii miinasi-
batile ali ve orta tehsil miiessiselorinin talebe ve sagirdlori
arasinda hiiquq olimpiadas1 keg¢irir. Ovvalki illarde hiiquq olim-
piadalar1 Bakida, Nax¢ivan Muxtar Respublikasinda, Gence ve
Sumgqayit seharlerinda, Lonkeran, Astara, Masalli, Lerik, Quba,
Xagmaz, Sabran, Qusar, Seki, Qax, Zaqatala, Balaken, Semkir,
Tovuz, Agstafa vo Qazax rayonlarinda toskil olunmusdur. Bu il
Umummilli Lider Heydor ®liyevin anadan olmasimin 100 illiyi
vo 12 noyabr Konstitusiya Giiniine hasr olunmus “Hiiquqi dov-
latin asaslar1” adl1 hiiquq olimpiadas1 Samaxi, ismayilli, Qebala,
Oguz rayonlarinda kecirilmisdir. Olimpiadada timumilikde
40 moaktebden, 800 sagird istirak etmis ve sonda qalibler miioy-
yonlasdirilmisdir. “Hiiquqi dovletin osaslar1” olimpiadasinin
naticaloerinin elan olunmasi ile slagedar Qebele rayonunda
Konstitusiya Mehkemaesi Aparatinin, Samaxi, Ismayilli, Qobalo
vo Oguz rayonlarinin icra hakimiyyaetlarinin, tehsil sektorunun
niimayendaloerinin ve olimpiada qaliblerinin istirak etdiyi tod-
birde dévlet himni saslondirilmis, Voton miiharibosi sehidlori-
nin xatirasi bir deqigslik siikutla yad edilmisdir.

Tadbirds ¢ixis eden Qoabale rayon icra Hakimiyyaetinin basgisi
Sebuhi Abdullayev Azearbaycanda hiiquqi dovlet quruculugunun
Ulu Ondear Heyder Bliyevin ad1 ile bagli oldugunu vurgulaya-
raq, moaktablilorin hiiquq ve vezifelerini derinden dark etmolo-
rinde miithiim rol oynayan bels bir olimpiadanin taskiline géra
Konstitusiya Moahkemasinin rahberliyine ve omekdaslarina
minnatdarligini bildirib. Bu bilik yarisinin sagirdlerin hayatinda
mithiim rol oynadigin1 deyen icra hakimiyyatinin bascis1 olim-
piadanin istirak¢ilar1 arasindan 6lkemize ve dovletimize layiqli
kadrlar yetisocoyine eminliyini ifade etmisdir. Qoaboale rayon
Mohkomaesinin sadri Abbas Oliyev 6z ¢ixisinda Azearbaycan
Respublikasinin Konstitusiyasi haqqinda genis malumat vermisdir.
Konstitusiya Mehkemasi Aparatinin Konstitusiya hiiququ sobe-
sinin miidiri Dirdane Mammadova ¢ixis ederak Azerbaycan
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Respublikas1 Konstitusiya Moeahkemaesinin Sadri Forhad
Abdullayevin miiraciatini istirakc¢ilarin diqqetine ¢atdirmis,
olimpiadanin naticalarini elan etmisdir. Olimpiadanin naticeale-
rine osason, Qebsale rayonu birinci, Ismayilli rayonu ikinci,
Samax1 rayonu ii¢ilincii yeri tutduqlarina, Oguz rayonu iso istirak
etdiyine gore diplomlara layiq goriliib.

Toadbirin sonunda olimpiadanin qalibleri ve yliksek bal
toplayaraq foerqlonmis mokteblilore Azerbaycan Respublikasi
Konstitusiya Moehkoamasinin tesis etdiyi kubok, diplom ve
hadiyyeler teqdim olunmusdur.
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Konstitusiya Mohkoamasinda Zafar Giinii qeyd edilib

8 NOYABR

ZOFOR GUNU

Noyabrin 5-do Konstitusiya Moehkemasindo Zoafor Giinii ilo
bagl tedbir kecirilib. ©Ovvelco Veton miiharibasi sohidlerinin
oziz xatiresi bir deqigealik siikutla yad edilib. Toedbiri agan
Konstitusiya Mehkamaesinin sadri Ferhad Abdullayev geyd edib
ki, 44 giinliik Voton miiharibesi naticesinde Azarbaycan torpaq-
larinin 30 illik iggalina son qoyularaq, dovletimizin arazi biitov-
lilyli tomin olundu. Azearbaycan xalqinin ve dovletinin quidrati-
nin romzine c¢evrilmis bu moéhtosom Zofor tarixi shemiyyet
dasiyir. Vurgulanmib ki, xalqumiz 6ten miiddatde hor an Zofor
mijdesi gozloyib ve bu giin har birimiz miiasir Azerbaycan
tarixinin foxarotli giinlerini yasayiriq. Azorbaycan Prezidenti,
Miizeffor Ali Bas Komandan ilham Oliyev hom siyasi arenada,
ham do doylis meydaninda misilsiz ugura imza ataraq tarixi ada-
lati ve beynalxalq hiiquq normalarinin prinsiplarini barpa etdi.
Sadr vurgulayib ki, dovletimizin basc¢isi, Miizeffor Ali Bas
Komandan ilham Oliyevin rehberliyi ilo on miiasir silah-sursat
vo herbi texnika ile toechiz olunmus Azerbaycan Ordusunun
hoayata kecirdiyi horbi ameliyyatlar naticesinde 44 giin arzinde
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300-o yaxin yasayis mantaqosi, homcinin 5 sohar, 4 qosaba veo
bir sira strateji yliksokliklor isgaldan azad edilmisdir. Azerbaycan
Prezidentinin serkerdalik qabiliyyati doyiis meydani ile yanasi,
siyasi miistovide do yenilmez ve geotiyysetli iradesi, sayesinde
2020-ci il noyabrin 10-da Ermanistan kapitulyasiya aktini imza-
lamaga moacbur edildi ve 6lkemizin Qolebasini tasdigloyen
iictorafli Bayanat imzalandi. Bu tarixi seonad Azerbaycan dovle-
tinin Qolebasini bayan etdi. Birinci Qarabag miiharibasinden
oton dovrde asasi ulu onder Heydar Oliyev torafinden qoyulan
ordu quruculugu siyaseti ve miidafie mesealsalori ilo baglh
mithiim addimlar atildi, bu proses dovlatin prioritet moesalasina
¢evrildi. Umummilli lider Heydor ®liyevin miidrik diplomatik
addimlar1 sayesinde olde edilmis miiveqqgeti atoskas iqtisadiy-
yatin dir¢elmasi ve siiratli inkisafi, o ciimledan ordu quruculugu
siyasotini ugurla davam etdirmoek ii¢lin zoruri serait yaratdi.
8 Noyabr Zofori Miizeffor Ali Bas Komandanin yenilmaz irade-
sinin vo boylik serkerdelik meaharatinin, Rosadoatli Azerbaycan
Ordusunun yiiksek doyiis ruhunun, menavi-psixoloji hazirligi-
nin vo pesokarliginin niimunasidir. Azerbaycanin ozsli torpagi
olan Qarabagin ve Serqi Zengezurun isgaldan azad edilmesi
xalqimizi uzun iller davam edon moaglubiyyet acisindan qurtardi
vo onu qalib xalga ¢evirdi. Qudratli Azerbaycan haqq sesini
dlinya ictimaiyyeatine ¢atdiraraq, yerlosdiyi bolgenin siyasi, iqti-
sadi, harbi, humanitar menzearasini deyismaye gadir oldugunu,
adalatin ve beynalxalq hiiququn barpasini gotiyyetle diinyaya
niimayis etdirdi. Tedbirde Forhad Abdullayev vurgulayib ki,
Ulu o6ndar Heydoar Oliyevin miisallifi oldugu Azerbaycan
Respublikast Konstitusiyasinin hiiquqi qiivvesi isgaldan azad
edilmis torpaqlarimizda barpa olundu. Isgal altindak: torpaqlari-
mizin azad olunmasi hem de vetendaslarin konstitusiya hiiqug-
larinin barpasini tomin etmisdir. Diqqeate ¢atdirilib ki, 2020-ci il
dekabrin 8-do Prezident ilham Oliyev “YASAT” Fondunun
yaradilmasi ile bagli Ferman imzalamisdir. Fondun yaradilma-
sinda moaqgsad sohid ailelerinin ve harbi emeliyyatlar naticesinde
olilliyi miioayyan olunmus soxslerin sosial miidafiesi sahasinda
dovlet terafinden hoyata kecirilon todbirlere alave doastok veril-
masi istigamatinde vetondas comiyyeti tosebbiislerinin reallas-
dirilmas1 iigiin miivafiq platformanin yaradilmasi, bu saheade
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soffafligin, hesabathiligin ve ictimai nazaratin tomin edilmasi-
dir. Azerbaycan Respublikasinin Birinci vitse-prezidenti,
Heydor Sliyev Fondunun prezidenti Mehriban xanim Oliyevanin
tapsirigi ilo sohid ailalari ve miiharibe istirakg¢ilar: genismiqyas-
11 sosial dostok todbirlori 1lo ohato olunur, onlara xiisusi hossas-
lig ve qaygi gosterilir. Daha sonra sedr diqgete c¢atdirib ki,
Vaton miiharibasinde qazanilan parlaq Qaleba sayasinde azad
olunan orazilorde bu giin genismiqyasli barpa ve quruculuq
islori hayata kecirilir, mithiim layihaloer reallasdirilir. Dovlati-
mizin bas¢ist bu oarazilerde strateji obyektlorin, miiessisalorin
tomoalini qoyur, tikinti islerinin gedisini, yiliksek texnologiyala-
rin totbiqini diqqet merkezinde saxlayir. Bu bearpa-quruculuq
islori Azearbaycanin giiciinii, Prezidentimizin mohkem iradesini,
yuksok idaroacilik meharatini, qurub-yaratmaq ozmini biitiin
diinyaya niimayis etdirir. Qeyd edilmisdir ki, Azerbaycan
Respublikasinin Prezidenti Ilham Oliyevin ve qardas Tiirkiye
Respublikasinin Prezidenti Roecob Tayyib Ordoganin istirak: ilo
Filizuli ve Zengilan Beynoalxalq Hava limanlarinin resmi agilis1
ilo azad olunmus bdlgelore yeni hayatin boxs edildiyi, homin
orazilerin diinyaya 6z gapilarin1 agmaga hazir oldugu niimayis
etdirilib. Dovlet basgilar1 terafinden miittefiqlik miinasibeatlori
haqqinda Susa Boeyannamesinin imzalanmasi ise Azarbaycan-
Tiirkiye gardasliginin herbi ve strateji emoekdasliginin parlaq
gostoricisidir. Homginin geyd edilib ki, Konstitusiya Mahkemaesinin
niimayonde heysotloari istirak etdikleri beynoalxalq tedbirlerde,
xarici homkarlart ilo goriislorde orazilerimizin isgaldan azad
olunmasi, isgal dovriinde téradilmis dagintilar, 6lkemize garsi
hayata kecirilmis toxribatlar, azad edilmis orazilorin kiitlovi
sokildo minalarla ¢irklonmesi, harbg¢ilorimizin ve miilki ohalinin
minalarin qurbani olmasi1 barade melumatlari nazeara catdirir.
Orazilerimizin minadan tomizlenmasi ii¢lin beynoalxalq destoye
ehtiyac oldugu ve Ermanistan torafinden minalanmis oraziloerin
xoritaloerinin verilmasinin vacibliyi vurgulanmigdir.

Toadbirin sonunda Ferhad Abdullayev bildirib ki, 6lkemiz
tarixinin he¢ bir morhalesindo goriilmayon ugura imza ataraq,
siyasi vo herbi giiciinlii biitiin diinyaya niimayis etdirdi. Bu
miitharibede on asas meaqamlardan biri Xalg-Prezident birliyi
oldu. Xalqimiz 6lke rehberinin atrafinda yumruq kimi birleserak,
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ona vo ordumuza boyiik doastek niimayis etdirdi. Qoehroman,
yenilmoez Ordumuz ise ddyiis meydaninda Ali Bas Komandanin
omrloarini serafle yerine yetirorak dliismens agir zerbalor endirdi,
onlarin ¢oxlu sayda harbi texnikasini ve canli qlivvesini mehv
edorak, heyrotamiz Qoloeboyoe imza atdi. Diinya herb tarixine
parlaq harflorle yazilan Vaton miiharibasinde qazanilan Qoaloba
naticasinde 6lkemizin arazi biitovliiyl barpa olundu.

Sedr Zefer Giinli, heam¢inin qarsidan goelen Ddvlet Bayragi
Giinii, eloco do Azerbaycan Respublikasinin Konstitusiya Giinii
miinasibatile Konstitusiya Mehkemasinin kollektivini bir daha
tobrik edarak geyd edib ki, bu giin Azarbaycan Bayragi isgaldan
azad edilmis bolgelorde ucaldilib ve bu bayraq daim hemin
oraziloerde dalgalanacagq.
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Konstitusiya Mahkamasinin kollektivi Foxri xiyabanda
Ulu ondar Heydoar 9liyevin mazarin ziyarat edib

Azoarbaycan Respublikasinin Konstitusiyasinin gebul olunma-
sinin 27 illiyi ile alagadar, noyabrin 11-de Azerbaycan Respub-
likas1 Konstitusiya Mahkemasinin sadri Ferhad Abdullayev,
Konstitusiya Moehkemasinin hakimlari ve Aparatin masul
omokdaslar1 Foxri xiyabana golarak ulu 6nder Heyder Oliyevin
xatiresini dorin ehtiramla yad edib, moazar1 6niine giil destalori
qoymuslar.

Sonra gorkemli oftalmolog-alim, akademik Zarife xanim 9li-
yevanin da xatirasi anilib, mazari iizerina tor ¢igoklor diiziliib.

Taninmis dovlet xadimi ©ziz Sliyevin ve gdérkemli hekim-
alim Tamerlan Oliyevin mozarlar1 lizerine de giil destelari
qoymusdur.
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12 DEKABR

Umummilli {ider

HEYDOSR OLIYEVIN

Anum Giinii

Dekabrin 12-da miisteqil Azarbaycan ddvletinin banisi ve
qurucusu, gdérkemli siyasi xadim, Ulu Onder Heyder Bliyevin
vofatindan 19 il kegir.

Xalqimizin iimimilli lider1 Heyder Oliyevin anim gilinlinde
Azarbaycan Respublikasi Konstitusiya Mahkamasinin sadri, ha-
kimloari vo Aparatin masul emoakdaslar1 Foxri xiyabana golorak,
dahi sexsiyyet Heydoer Dliyevin oziz xatirosini boyiik hormet vo
dorin ehtiramla yad edib, mezar1 6niline giil dastalari qoymuslar.

Sonra gorkemli oftalmolog-alim, akademik Zorife xanim
Oliyevanin da xatiresi ehtiramla anilib, meazar1 ilizerine tor
glllor diiziiliib.

Taninmis dovlet xadimi Oziz Oliyevin ve gorkemli hakim-
alim Tamerlan Oliyevin mozarlar1 lizerine do giil dastelari
goymusdur.
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SOFIORLOJIR

Konstitusiya Mohkoamasinin sadri Konstitusiya 9dalat
Miihakimasi iizra Diinya Konqresindo istirak edib

WCCI5.MKRLLID

Konstitusiya Mohkemesinin sodri Forhad Abdullayev
“Konstitusiya adalat mithakimasi ve siilh” mdévzusunda 5-ci Diinya
Kongresindo istirak etmisdir.

Azoarbaycan Respublikasi Konstitusiya Mehkamasinin niima-
yondo heyoti Konstitusiya Odalet Miihakimesi iizre Diinya
Konfrans1 Teskilatinin vo indoneziya Respublikasi Konstitusiya
Mohkemasinin doveti ilo oktyabrin 4-8-de bu 6lkenin Denpasar
sohorinde seforde olmusdur. Kongresde indoneziya Respubli-
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kasinin ali dovlet organlarinin rahbarleri, Konstitusiya Odalet
Miihakimesi tizre Diinya Konfrans1 Teskilatina 119 iizv 6lkenin
Konstitusiya Moahkemsaloarinin niimayende heyaotlori, habela
Avropa Surast Venesiya Komissiyasinin niimayendalari istirak
etmislor. Azorbaycan Respublikasi Konstitusiya Moahkemasi
Odalet Miihakimasi lizre Diinya Konfransi Tagskilatinin tamhii-
quqlu iizviidiir. Tedbirin acilisinda Indoneziyanin Prezidenti
Coko Vidodo ¢ix1s edib.

Kongresin praktiki hissesinde togkilata izv 6lkalerin Konsti-
tusiya mohkemsalorinin niimayendsleri terefinden konstitusiya
adalet miihakimesinin hiiququn aliliyinin temin edilmasi veo
konstitusiya doyerlerinin miidafiesinde rolu, Konstitusiya
Moahkomaosine birbasa miiraciet etmo imkanlari, se¢kilor zama-
n1 secki prosedurunun ganuniliyine nazarat etmonin vacibliyi vo
diger hiiquqi masalsalare dair maruzelar toqdim olunmus, miiza-
kirelor aparilmisdir. Azerbaycan Respublikasi Konstitusiya
Mohkemesinin sodri konqresde “Osas prinsiploer: insan hiiqug-
larinin miidafiesi, demokratiya vo qanunun aliliyi ictimai emin-
amanligin ilkin serti kimi” movzusunda yekun meruze ilo ¢ixis
edib. Konqgresden sonra Konstitusiya 9dalet Miithakimesi lizro
Diinya Konfrans1 Tegkilatinin Bas Assambleyasinin iclas1 kegi-
rilib. Sefer ¢orcivesinde Indoneziya Respublikas: Konstitusiya
Mohkoemasinin sadri, hakimlari ve Aparatin rohbarliyi ile ikite-
rofli rosmi goriislor kegirilib, qarsiliqli mehkema-hiiquq emak-
daslig1 meselsleri ile bagh fikir miibadilaleri aparilib.
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Konstitusiya Mohkamasinin sadri
Beynolxalq Kongresds istirak edib

Azoarbaycan Respublikast Konstitusiya Moahkemasinin sadri
Forhad Abdullayevin bas¢iliq etdiyi niimayande heyati Tlirkiyo
Respublikas1t Konstitusiya Mahkemasinin sodri Ziihtli Arslanin
doveti ile Islam ®moekdasliq Teskilatina iizv ddvletlerin konsti-
tusiya nezarat organlarinin Kongresindo istirak etmoak {igiin
Istanbulda isgiizar seforde olub.

Dolmabagca sarayinda kecirilmis Konqresde Tiirkiye
Respublikasinin Prezidenti Rocoeb Tayyib Ordogan acilis nitqi
soyloyib.

Toadbirin birinci sessiyasi oasas hiiquqlarin miidafiesinde
yuxari instansiya mehkemselarinin roluna, ikinci sessiyasi iso
[slam 6lkelorinde konstitusiya nezaretinin miixtelif modellorino
hasr olunub.

Kongresde  Azerbaycan  Respublikasinin  Konstitusiya
Mbohkemesinin sadri Forhad Abdullayev ¢ixis edarok Olkemizda
insan hiiquq ve azadliglarinin konstitusiya adalet mithakimasi yolu
ilo tomin olunmasindan s6z acib, Islam 6lkeleri arasinda mehkeme-
hiiquq sahasinde amekdasligin shemiyystini vurgulayib.
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Kongres zamani Is¢i Komite terefinden hazirlanmis Nizam-
namoe gobul edilib.

Sonda gobul edilmis Istanbul Bayannamasinde ganunun alili-
yinin vo insan hiiquqlarinin miidafiesinin tomin edilmoasi maq-
sadile Konstitusiya mehkemsaleri arasinda tocriibe ve malumat
miibadilesini hoayata kecirorok yeni tosisatin yaradilmasi ve
onun “Islam Diinyasimin Konstitusiya Yurisdiksiyalar1 Konfrans1”
adlandirilmasi razilagdirilmigdir.

Homcinin Tiirk Dévletlori Teskilatina Uzv Dévletlorin
Konstitusiya Yurisdiksiyalar1 Konfransinin (TURK-AY) iclasi
kecirilib.

Sefor ¢orcivesinde Tiirkiye Respublikast Konstitusiya
Mohkoemasinin sadri, hakimlari ve Aparatin rehbarliyi ile ikite-
rofli igglizar goriislor kegirilib, mehkeme tacriibasi ve qarsiligh
moahkeama-hiiquq emekdaslig: ile bagli hiiquqi mosealaler otra-
finda fikir miibadilesi aparilmigdir.

Tadbirlerde, hemginin Azarbaycanin Istanbuldaki bas konsulu
Normina Mustafayeva da istirak edib.
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