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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“Diplomatik xidmat haqqinda” Azarbaycan Respublikasi
Qanununun 23.4-cii maddasinin “Omoak pensiyalar1 haqqinda”
Azarbaycan Respublikasi Qanununun 1.0.2-ci, “Sosial sigorta
haqqinda” Azarbaycan Respublikasi Qanununun 8 va 15-ci
maddsloari ilo alagali sokildo sorh edilmasina dair

6 iyul 2020-ci il Baki sohori

Azorbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova (meruzegi-hakim),
Siidabe Hoesenova, Révsen Ismayilov, Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden
ibarot torkibdo,

mohkoms katibi Foraid Dliyevin istiraki ila,

Azarbaycan Respublikas1 Konstitusiyasinin 130-cu maddesinin
IV hissesine, “Konstitusiya Moehkemesi haqqinda” Azerbaycan
Respublikas1t Qanununun 27.2 ve 32-ci maddslerine ve Azarbaycan
Respublikas1 Konstitusiya Mehkemaesinin Daxili Nizamnamasinin
39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kegirilon mehkema iclasinda Azerbaycan
Respublikas1 Nazirlor Kabinetinin sorgusu osasinda “Diplomatik
xidmet haqqinda” Azerbaycan Respublikasi Qanununun 23.4-cii
maddasinin “Omek pensiyalar1 hagqinda” Azearbaycan Respublikasi
Qanununun 1.0.2-ci, “Sosial sigorta haqqinda” Azerbaycan Respub-
likas1 Qanununun 8 va 15-ci maddeleri ile alagsli sokilde sorh edil-
mosine dair konstitusiya isine baxdi.

Is iizre hakim S.Salmanovanin meruzesini, maraqli subyektlor
Azarbaycan Respublikasinin ©Omek ve Ohalinin Sosial Miidafiasi
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Nazirliyi, Azerbaycan Respublikasimin Xarici Isler Nazirliyi, Azor-
baycan Respublikasinin Maliyye Nazirliyi, Azerbaycan Respublika-
s1 Milli Maclisi Aparatinin iqtisadi ve sosial qanunvericilik sébesi,

miitoxassislor Azoerbaycan Respublikasinin Ali Mehkemaesi vo
Baki Apellyasiya Mohkomasi torafindon toqdim edilmis yazili
cixislari,

ekspert Baki Dovlet Universitetinin ©moak ve ekologiya hiiququ
kafedrasiin professoru, hiiquq lizre elmloer doktoru Mayis 9liyevin
yazili royini ve is materiallarin1 aragdirib miizakire ederak, Azer-
baycan Respublikasi Konstitusiya Mehkemasinin Plenumu

MUDYYONETDI:

Azorbaycan Respublikasinin Nazirler Kabineti (bundan sonra —
Nazirlor Kabineti) Azorbaycan Respublikasinin Konstitusiya Mah-
komasine (bundan sonra — Konstitusiya Mahkemasi) sorgu ile mii-
raciot ederak, “Omok pensiyalar1 haqqinda” Azerbaycan Respubli-
kasit Qanununun (bundan sonra — “Omek pensiyalart haqqinda”
Qanun) 1.0.2-ci maddesi, “Sosial sigorta haqqinda” Azerbaycan
Respublikas1t Qanununun (bundan sonra — “Sosial sigorta haqqinda”
Qanun) 8-ci maddesinin besinci hissesi vo 15-ci maddesi, “Diplo-
matik xidmat haqqinda” Azerbaycan Respublikasi Qanununun
(bundan sonra —’Diplomatik xidmet hagqinda” Qanun) 26.1-ci
maddesinin taleblari nazere alinmagqla, rotasiya gqaydasinda xarice
ezamiyyoato gonderilon diplomatik xidmet emekdaslarinin ve diplo-
matik xidmet orqganlarinin inzibati-texniki xidmatini hayata kec¢iron
soxslorin emoak pensiyalari hesablanarken macburi dovlet sosial
sigortasina colb edilmayen vesaitlerin nazere alinmasinin miimkiin-
liyli messlesine aydinliq gotirilmesi magseadi ilo “Diplomatik
xidmat haqqinda” Qanunun 23.4-cli maddasinin serh edilmasini xa-
his etmisdir.

Sorguda gosterilmisdir ki, “Diplomatik xidmet haqqinda” Qanu-
nun 23.4-cli maddesine uygun olaraqg, rotasiya gaydasinda xarico
ezamiyyoato gonderilon diplomatik xidmet emekdaslarinin ve diplo-
matik xidmet orqanlarinin inzibati-texniki xidmetini hoyata keciron
soxsloarin xarici 6lkadoe aldig1 emak hagqindan sosial sigorta 6donis-
lori hayata keg¢irilmir, vergi tutulmasi miivafiq qanunvericiliklo ton-
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zimlonir. Bununla yanasi, hemin Qanunun 23.3-cli maddasine goroe,
rotasiya qaydasinda xarice ezamiyyoto gonderilon diplomatik xid-
mot emokdaslarinin ve diplomatik xidmet orqganlarinin inzibati-
texniki xidmatini hayata kec¢iron soxslorin Azarbaycan Respublika-
simin miivafiq icra hakimiyyeti orqaninda aldiglar1 emek haqqinin
50 faizi saxlanilir.

Eyni zamanda, “Sosial sigorta hagqinda” Qanunun 8-ci maddesi-
ne miivafiq olaraq, emoak pensiyalarinin hesablanmasi zamani neze-
ro alinan sigortaolunanin sigorta staji sigortaolunanin xeyrine moc-
buri dovlet sosial sigorta haqqi 6denilon emek foaliyyeti dovrleri-
nin imumi miiddatidir. Homin Qanunun 15-ci maddesinin 17-ci
abzasina osasen iso yuxarida geyd olunan sexslerin xarici 6lkede
aldig1 emak haqqi sosial sigorta haqqi hesablanmayan galir ndvlerine
aid edilmisdir.

Sorguverenin genastine gore, rotasiya qaydasinda xarico eza-
miyyoato gondorilon diplomatik xidmat emokdaslarina miinasiboatdo
Azorbaycan Respublikasinda dovlet qulluqgulart iigiin miioyyen
edilmis mavacibden daha yuxar1 emek haqqi miivafiq xarici 6lkeda
sosial-igtisadi veziyyetin ve maddi-maiset soraitinin forqli ve spe-
sifik xtlisusiyyotlori vo s. meyarlar nozere alinmaqla miioyyon edil-
migdir. Qanunverici bu sebabden geyd edilon soxslarin emoek hag-
larin1 Azerbaycan Respublikasinda toyin edilon amak pensiyasinin
hesablanmasi zaman1 osas gotiiriilon sosial sigorta haqlarinin tutul-
masindan azad etmisdir.

Sorgu onunla asaslandirilmisdir ki, pensiyanin toyin olunmasi ve
hesablanmasi ii¢lin vacib sertlorden biri sexsin islediyi dovr orzin-
de aldig1 mavacibden macburi sosial sigorta haqqini 6demsasidir vo
mahz macburi dovlat sosial sigorta haqlar1 sexsin gelocak pensiya
tominatinin moebloagini formalasdirir. Lakin mehkemsaler terafinden
bir ¢cox hallarda maseloyo forqli mévqedon yanasilaraq rotasiya
qaydasinda xarice ezamiyyate gonderilon diplomatik xidmeat amok-
daslarmin ve diplomatik xidmet orqanlarinin inzibati-texniki xid-
matini hoyata keciron soxslorin emoak pensiyalarinin xarici 6lkade
aldiglar1 emak haqqi esasinda hesablanmasi ile bagl iddialar1 temin
edilir vo bu gerarlar sosial sigorta haglarindan azadolmanin hemin
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soxslorin iradesinden asili olmadan ganunvericiliyin telablorinden
iroli golmosi ilo asaslandirilir.

Konstitusiya Mehkemasinin Plenumu sorgu ile slagedar asagida-
kilar1 geyd edir.

Azoarbaycan Respublikasi Konstitusiyasinin (bundan sonra —
Konstitusiya) 38-ci maddesinin I hissesine miivafiq olaraq, her
kosin sosial teminat hiiququ vardir.

Sosial tominat dovlatin sosial funksiyasi ile baglidir ve asasen
0ziinl saxlamaq qabiliyyati olmayan, sosial miidafieye ehtiyaci olan
soxso 0z yasayisini tomin etmok {i¢iin dovlet terefinden miieyyon
moblogde pul vesaitinin ddenilmasinde vo ya diger giizostlorin
verilmasinde ifade olunur.

Konstitusiya Mehkemaesi Plenumunun “Omek pensiyalar1 hag-
qinda” Azerbaycan Respublikasi Qanununun 37.3.4-cii maddesinin
Azorbaycan Respublikasinin Konstitusiyasina uygunlugunun yoxla-
nilmasina dair” 2014-cii il 14 noyabr tarixli Qerarinda formalagdir-
dig1 hiiquqi movgeyo gora, Konstitusiyada oksini tapan sosial tomi-
nat hiiququ 9sas Qanunun 38-ci maddasinin III hissesine miivafiq
olarag ganunla miieyyen edilmis hallarda ve hodloerde pensiya
almaq hiiququnu da ehtiva edir. Pensiya hiiququ sosial tominatin tor-
kib hissesi vo onun qanunla miiayyon olunmus on miihiim formasi-
dir. Her kesin pensiya hiiququ sosial teminat hiiququnun subyektiv
hiiquq novi kimi ¢ixis edir.

Azorbaycan Respublikasinda vetendaslarin emek pensiyasi hii-
quglarimin yaranmasinin asaslari, bu hiiquqlarin hayata kecirilmasi
qaydalar1 vo emak pensiyasi tominati sistemi “Omok pensiyalari
hagqinda” Qanunla miiayyen edilmisdir.

Hoamin Qanunun 1.0.1-ci maddasina asasen, omak pensiyasi — bu
Qanunla nazerde tutulmus qayda ve sertlerlo miioyyen edilon veo
macburi dovlet sosial sigortaolunanlarin onlara emek pensiyasi
toyin olundugdan ovval aldiglar1 emakhaqqi ve diger galirlerin,
yaxud sigortaolunanlarin 6liimii ile alagedar onlarin aile {izvlerinin
itirdiklori golirlorin kompensasiyast magsedile vetondaslara ayliq
pul 6denisidir. Maddenin mezmunundan goriindiiyii kimi, sigorta-
olunanin emak pensiyasi ona pensiya toyin olunduqdan oavvel

8



aldig1 emokhaqqr ve diger golirlorin kompensasiyast maqgsadilo
verilon pul 6denisidir.

“Omoek pensiyalar1 hagqinda” Qanunun bir ¢ox normalari ilo
sosial sigorta sahesinde yaranan miinasibatlori, sosial sigortanin
hiiquqi, iqtisadi ve teskilati asaslarin1 tenzimlayen “Sosial sigorta
haqqinda” Qanunda nazerde tutulmus anlayislar bir-birile baghidir.

Pensiya tominati sistemi sosial homroylik ve sosial sigorta prin-
sipleri asasinda qurulmusdur. Pensiya qanunvericiliyinin asas moag-
sadi pensiya tominati1 sisteminin faaliyystinds bu prinsiplerin giic-
londirilmasi ve gazanilan pensiya hiiquglar1 ile toplanan sigorta
vosaitlori arasinda taraziligin tomin edilmeasinden ibaratdir. “Sosial
sigorta haqqinda” Qanunun 3-cii maddeasine asasen, sosial sigorta
subyektlorinin hiiquq baraberliyi vo dovlet sosial sigortasinin mac-
buriliyi sosial sigortanin asas prinsiplori kimi miieyyen edilmisdir.

Umumiyyatle, sosial sigorta dedikde, qanunla nezerde tutulmus
hallarda fiziki sexslorin itirilmis emek haqlarinin, gelirlerinin ve ya
olave xarclorinin kompensasiya edilmasine, habelo itirilmasinin
qarsisinin alinmasina yoneldilmis tominat formasi nazerde tutulur
vo onun macburi dovlot sosial sigortas: ve koniillii sosial sigorta for-
malar1 forqlendirilir. Macburi dovlat sosial sigortasi sigortaedenlor
tarafinden biitiin emoak miiqavilasi lizre isloyenlar baresinds hoya-
ta kegirilir.

Sigortaolunanlarin pensiya hiiququ sosial sigorta hadisesinin bas
vermasi naticesinda yaranir. Sosial sigorta hadisasi elo bir haldir ki,
onun bas vermosi ilo sigortaolunanin sigorta toskilatindan sigorta
O0demesi almaq hiiququ yaranir. Macburi dovlet sosial sigortasi
ganunda nazarda tutulan sigorta hadissaleri {izre totbiq edilir.

Qanunvericilikdo emak pensiyalarinin toyin edilmasi {igiin
mieyyon edilmis zoruri sertlorden biri sigortaolunanin sigorta staji-
nin olmasidir. “Omak pensiyalart haqqinda” Qanunun 1.0.2-ci mad-
desina gora, sosial sigorta staji emak pensiyasi hiiququnun miioy-
yon edilmasi zamani nazoare alinan is ve ya digoar fealiyyeat dovrle-
rinin (miivafiq icra hakimiyyeti orqganina mecburi dovlet sosial
sigorta haqlar1 6demsak sertile) ve eloce do miivafiq ganunvericiliklo
sigorta stajina daxil ediloen diger dovrlerin macmusudur. “Sosial
sigorta haqqinda” Qanunun 8-ci maddasinde de sigortaolunanin
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sigorta staji sigortaolunanin xeyrine macburi dovlet sosial sigorta
haqqi 6denilon emak fealiyyeti dovrlerinin limumi miiddeti kimi
mieyyen edilmisdir. Sigorta staji miivafiq icra hakimiyyeati organi
torofinden macburi dovlet sosial sigorta haqglarinin 6denilmesi
barodoe verilon senadle tosdiq olunur.

Gorilindiiyii kimi, har iki Qanun sosial sigorta stajin1 emak pensi-
yas1 hiiququnun miieyyen edilmesi zamani1 nezere alinan is vo ya
digar fealiyyet dovrleri ile elagalendirmis ve homin is dévrlerinin
nozers alinmasi iigiin mahz macburi dovlat sosial sigorta haqlarini
odemak sortini miioyyen etmisdir.

Sigortalamaya gore sigortacgiya verilon pul vesaiti olan macburi
dovlet sosial sigorta haqqr miieyyen golir ndvleri istisna olunmagla
omok ddeniginin vo galirlerin biitiin ndvleri lizre hesablanir. “Sosial
sigorta haqqinda” Qanunun 14.2-ci maddesine gore, macburi dov-
lat sosial sigortasinda sigorta haqqi emek ddenisine (golire) nisbot-
do faizle miieyyoen edilir, sigortaedonin ve sigortaolunanin vesaiti
hesabina 6denilir.

Beloliklo, pensiya tominati sisteminin har bir istirak¢isinin 6de-
diyi sosial sigorta haqglarinin onun alacag1 pensiya moblogine miito-
nasib olmasinin tomin edilmesi qiivvede olan pensiya ganunverici-
liyinin asas maqgsadlerinden biridir.

Lakin ganunverici bir sira goalir novlarinin spesifik xiisusiyyaotlo-
rini, onlarin bazen birdefelik 6deme soklinde olmasini ve ya mii-
vaqqeti xarakter dasimasini, yaxud miieyyen seraito uygun olaraq
Odenilmasini ve s. hallar1 nazers alaraq sosial sigorta haqqi hesab-
lanmayan galir ndvlarini miioyyen etmisdir.

Qeyd olundugu kimi, belo golir novlerinden biri do “Diplomatik
xidmat haqqinda” Qanunun 23.4-cii maddesine asasen rotasiya qay-
dasinda xarice ezamiyyoto gonderilon diplomatik xidmat emoekdas-
larinin vo diplomatik xidmet organlarinin inzibati-texniki xidmatini
hoayata keciron soxsloerin xarici 0lkede aldigi emoak haqqidir. Bu
soxslarin eamoayinin édenilmesi, habelo maddi ve maliyye teminati
olduglar1 dovletin sosial-igtisadi ve maddi-maiset seraiti nezero
alimmagla hayata kecirilir. Eloce do, hemin Qanunun 26.1-ci mad-
desine uygun olaraq, diplomatik xidmet emoakdaslarinin ve diplo-
matik xidmet organlarinin inzibati-texniki xidmetini hoyata kegiron
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soxslorin pensiya tominati vo sosial miidafiasi Azarbaycan Respub-
likas1 ganunvericiliyine uygun olaraq hayata kegirilir.

Bu baximdan Konstitusiya Meahkemasinin Plenumu hesab edir
ki, sorguda galdirilan masale ile bagli mehz hamin sexslare miina-
sibatde macburi dovlet sosial sigortasinin totbiq edilmasine dair qa-
nunvericinin movqgeyini oks etdiron bir sira hiiquqi normalar nazer-
don kecirilmalidir.

“Sosial sigorta haqqinda” Qanunun 12-ci maddesinde macburi
dovlet sosial sigortasina celb olunan soxslorin dairesi miieyyoen
edilmisdir. Homin maddadse rotasiya gqaydasinda xarice ezamiyyoto
gondarilen diplomatik xidmeat emekdaslar1 ve diplomatik xidmet
organlarinin inzibati-texniki xidmaetini hayata kegiron soxslor mac-
buri dovlet sosial sigortasina celb olunan sexslor sirasina aid edil-
mamisdir.

Digar torafdon, “Sosial sigorta hagqinda” Qanunun 15-ci madde-
sindo macburi dovlet sosial sigorta haqqi hesablanmayan golir nov-
lori sadalanmigdir. Homin madde ile do rotasiya qaydasinda xarice
ezamiyyoate gonderilen diplomatik xidmet emekdaslarinin, diplo-
matik xidmet orqanlarinin inzibati-texniki xidmetini hoyata keciron
soxslorin ve miihafizesi zeruri hesab edilon Azarbaycan Respubli-
kasinin xarici 6lkelerde ve beynolxalq toskilatlarda fealiyyet goste-
ron diplomatik niimayendsliklerinin ve konsulluglarinin miihafize-
sini hoyata keciron harbi qulluqgularin xarici 6lkede aldigr emak
haqq sosial sigorta haqqr hesablanmayan galir novlarine aid edil-
misdir.

Hemginin “Omok pensiyalart hagqinda” Qanunun 1.0.2-ci mad-
desine uygun olaraq, sigorta stajina daxil edilen diger dovrlerin
siyahis1 homin Qanunun 21-ci maddesinde miieyyen edilmisdir.
Qeyd edilon siyahida ise rotasiya qaydasinda xarice ezamiyyoto
gondarilen diplomatik xidmeat emekdaslar1 ve diplomatik xidmet
orqanlarinin inzibati-texniki xidmetini heyata keg¢iron soxslorin
xarici 0lkeda emok haqqi aldig1 dovrler nazerde tutulmamisdir.

Qeyd edilen hiiquq normalarinin qarsiligl tehlili bele naticoyo gol-
mayao osas verir ki, yalniz macburi dovlat sosial sigorta haqqi 6deni-
lon i vo ya amak foaliyyeti dovrleri, eloco do qanunvericilikde siya-
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his1t miieyyen edilmis diger dovrlaer emek pensiyasina hiiquq veron
sosial sigorta stajina daxil edilir.

Konstitusiya Moahkemaesinin Plenumu “Omek pensiyalar1 hag-
qinda” Azerbaycan Respublikast Qanununun 1.0.1, 1.0.2, 1.0.5 veo
20.14-cii maddelarinin serh edilmesine dair” 2020-ci il 15 may
tarixli Qerarinda da geyd etmisdir ki, pensiya tominati sisteminin
mohz sosial sigorta prinsiplori ve qazanilan pensiya hiiquqglar ile
soxsin fordi hesabinda geyde alinan vesaitler arasinda tarazlagdirma
mexanizmlori osasinda qurulmasi baximindan “©Omek pensiyalar
haqqinda” Qanunun 1.0.1, 1.0.2 ve 1.0.5-ci maddslarinin taleblori-
ne gore, sigortaolunanlara pensiya toyin edilorken ve ya toyin edil-
dikden sonra yeniden hesablanarken xidmet etdiyi, islediyi ve (vo
ya) qulluq kec¢diyi dovrde almadiqlart ve ya moacburi dovlet sosial
sigortasina calb edilmayon emek haqqinin, teminat xercliyinin,
dévlat mavacibinin ve ya onlara edilen alavelerin asas gotiiriilmasi
qanunun telablerine uygun deyildir.

Lakin gosterilonlerle yanasi geyd olunmalidir ki, miilki proses-
sual gqanunvericiliyin teleblerine uygun olaraq, gotname miibahise-
li hiiquq miinasibatinin yarandigi zaman qiivvede olan maddi hiiquq
normalarina ve isin baxilmasi zamani qiivveds olan prosessual hii-
quq normalarina uygun ¢ixarilmalidir. Bu baximdan miixtelif dovr-
loarde pensiya ganunvericiliyinde pensiya toyin edilmeasi zamani
amok haglarinin nezere alinmasi ticlin macburi dovlat sosial sigor-
ta haqqinin 6denilmasinin macburiliyi ile bagli miixtalif yanasma-
larin oldugunu nazers alaraq miinasibatlerin yarandigi zaman qiiv-
vade olan miivafiq qanunvericilik normalari toetbiq edilmelidir. Be-
lo ki, Azarbaycan Respublikasinin 2007-ci il 6 mart tarixli Qanunu
ilo qliivveden diismiis “Vetondaslarin pensiya tominati haqqinda”
Azoarbaycan Respublikasinin Qanununda (bundan sonra — “Vaten-
daslarin pensiya tominati haqqinda” Qanun) macburi dovlet sosial
sigorta haglarinin 6denilmasi ile bagl miixtalif dovrlerde iki forqli
yanasma movcud olmusdur. Homin Qanunun is stajina daxil edilen
omak foaliyyetinin ndvleri adlanan 67-ci maddasine Azearbaycan
Respublikasinin 2002-ci il 3 dekabr tarixli Qanunu ile alave edilmis
sokkizinci hisseyo gore, emoek (sosial sigorta) pensiyasinin toyin
edilmesi ii¢lin qanunla miieyyen edilmis hallar istisna olmagq]la,
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1 yanvar 2002-ci il tarixden emek stajina moecburi dévlet sosial
sigorta haglariin o6denildiyi emek foaaliyyeti miiddati daxildir.
1 yanvar 2002-ci iledok emok foaliyyeti gésteron soxslore pensiya
toyin olunmasi {i¢iin emak staj1 bu maddenin birinci-yeddinci hisse-
lorine miivafiq olaraq hesablanir. Goriindiiyii kimi, hazirda qiivvede
olan “Omok pensiyalar1 hagqinda” Qanundan forqli olaraq, “Veten-
daslarin pensiya tominat1 haqqinda” Qanunun 2002-ci ilden qiivve-
yo minmis 67-ci maddesinin sekkizinci hissesinde ganunla miioy-
yon edilmis hallar istisna olmagla, macburi dovlet sosial sigorta
haqlarinin 6denildiyi emek fealiyyeti miiddetinin emak stajina
daxil edilmasi miioyyon edilmisdir. Bu maddede nezearde tutulmus
“ganunla miieyyen edilmis hallar istisna olmaqla” ifadesi ise
ganunda nazerde tutulmus hallarda macburi dévlet sosial sigorta
haqqi 6denilmayen ve ya ddenilmasinden azad edilen, lakin amak
stajina daxil edilon emak foaliyyeti miiddatini ehtiva edir.

Yuxarida gostorilonlore asasen Konstitusiya Mehkemasinin Ple-
numu hesab edir ki, qiivvede olan “Omok pensiyalar1 haqqinda”
Qanunun 1.0.2 ve 21-ci maddslerinin, “Sosial sigorta haqqinda”
Qanunun 8§, 12 vo 15-ci maddelarinin, “Diplomatik xidmet haqqin-
da” Qanunun 23.4-cli maddesinin teloblorine uygun olaraq, rotasi-
ya qaydasinda xarico ezamiyyoto gondorilon diplomatik xidmot
omokdaslariin ve diplomatik xidmet organlarinin inzibati-texniki
xidmetini hayata kegiron soxslorin xarici 6lkede aldigr emek haq-
qindan sosial sigorta 6denislari hoyata kecirilmadiyinden ve onlarin
xarici 6lkede emoek haqqi aldig1 dovrler sosial sigorta stajina daxil
edilmadiyinden, emak pensiyalarinin hesablanmasi zamani1 hamin
golirler nozere alina bilmaz.

Konstitusiya Mahkemasinin Plenumu eyni zamanda hesab edir
ki, rotasiya gqaydasinda xarice ezamiyyote gonderilon diplomatik
xidmet emokdaslariin ve diplomatik xidmet orqanlarinin inzibati-
texniki xidmatini hoayata keciron soxslorin sosial miidafiesinin giic-
londirilmasi ve Konstitusiyanin 12-ci maddasinin talablerine uygun
olaraq layiqli heyat seviyyesinin tomin edilmasi magsadi ile hamin
soxslera pensiya toyin edilmesi zamani osas gotiiriilon golirler
yenidon noazarden kecirilmali vo onlarin pensiya tominati ilo bagh
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masalaler golocokde qanunvericilik qaydasinda tenzimlenarak 6z
hellini tapmalidir.

Azarbaycan Respublikast Konstitusiyasinin 130-cu maddasinin
IV hissesini vo “Konstitusiya Mehkemaesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mohkemasinin
Plenumu

QORARAALDI:

1. “Omok pensiyalart haqqinda” Azerbaycan Respublikast Qanu-
nunun 1.0.2 ve 21-ci maddslerinin, “Sosial sigorta haqqinda” Azer-
baycan Respublikasi Qanununun 8, 12 ve 15-ci maddelerinin, “Dip-
lomatik xidmet haqqinda” Azerbaycan Respublikast Qanununun
23.4-cii maddesinin telablorine uygun olaraq, rotasiya qaydasinda
xarice ezamiyyoato gonderilon diplomatik xidmat emoekdaglarinin ve
diplomatik xidmet orqanlarinin inzibati-texniki xidmetini hoyata
keciron soxslorin xarici 6lkade aldigi emek haqqindan sosial sigor-
ta Odenislori hoyata kegirilmadiyinden ve onlarn xarici 6lkede
omok haqqt aldig1 dovrler sosial sigorta stajina daxil edilmadiyin-
don, emoak pensiyalarinin hesablanmasi zamani hemin golirler
nazero alinmir.

2. Qorar dorc edildiyi glinden qiivveye minir.

3. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabo¢i” gozetlorindo ve “Azerbaycan Respublikasi Konstitusiya
Mohkoemaesinin Malumati”nda derc edilsin.

4. Qorar gotidir, heg bir orqan ve ya soxs torefindon logv edile,
deyisdirile ve ya rosmi tofsir edile bilmez.

14



NUMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKHA

IMIOCTAHOBJEHUE
IUDIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAVIIKAHCKOW PECITYBJIUKHU

OtHocHTEIbHO TOJKOBaHMU cTaTbu 23.4 3aKoHa
Azepbarimxkanckoi Pecnyonmnku “O aurioMaTndecKoi
cayxk0e” B cBa3u co ctarbsaiMu 1.0.2 3akoHa A3epoailzKaHCKOM
Pecny6uku “O TpyaoBbix nencusax”’, 8 u 15 3akona
A3epbaiimxkanckoi Pecnyonmku
“O conuaIbHOM CTPaxXOBaHUM’

6 wrona 2020 r. ropoa baky

[Tnerym KoncTutynmonHnoro cyma AszepOaiimxaHcKkoi Pecry6-
ouku B cocraBe @Papxama AOmymiaeBa (mpeacenarenb), CoHbI
CanmanoBoit (cymps- nokmaguuk), Cyma6sl [acanoBoii, Poiiana
Hcmaunnosa, Jdxeiixyna apagxaeBa, Padasng I'Bananze, Maxupa
Mypanosa, Ucel Hagxadosa u Kampana laduesa,

C yuactuem cexperapsa cyna, ®@apanna Anuesa,

B coorserctBun ¢ yacteo IV crarem 130 Koncrurynun
AzepOaitikanckoit  Pecnyonuku, cratesimu 27.2 u 32 3akoHa
AzepOaiinxkanckoir Pecniyonuku “O KoHcTuTylMOHHOM cyne” U
crarbeid 39 BuyrpenHero ycraBa KoHCTHUTyHMOHHOro cyaa
Azepbaiimxanckoil Peciybimku, Ha ocHoBaHUHM 3armpoca KaOuHe-
ta MunuctpoB AzepOaiimkanckoir Pecmybmuku paccMoTpen
B Cy[IeOHOM 3aceaHuU B MOPSIKE MUCbMEHHOM MpoLeaypbl 0C000-
0 KOHCTUTYUHMOHHOIO IIPOM3BOJACTBA, KOHCTUTYLIMOHHOE JIEJIO
0 TojKoBaHMU cTaThu 23.4 3akoHa A3zepOaiimkaHckoi PecryOu-
Ky “O gurutoMatudeckou ciyx0e” BO B3aMMOCBSI3U CO CTaThsIMU
1.0.2 3akona AsepOaiimxkanckoil Pecnybnmuku “O  TpynoBbIX
neHcusax”, 8 u 15 3akona AsepOaifjkaHckoil PecrnyOnuku
“O coluaibHOM CTPAXOBAHUU .
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WzyauB u obcyaus pokman cyapu C.CanMaHOBOM MO ey,
NUCbMEHHbBIE BBICTYIUICHUS, MPEICTAaBICHHbIE 3aMHTEPECOBAHHBIMU
CyObeKTaMHM, MHHHMCTEPCTBOM Tpylda M COLMAIbHON 3alluThl
HaceneHus AsepOaiimxanckoir Pecnybnuku, MUHHCTEPCTBOM
MHOCTpaHHBIX jen AsepOaiikaHckoil Pecrnybnuku, Munucrep-
cTBoM (puHaHCOB A3sepOaiimxanckoir Pecnybmuku, Otnenom
®KOHOMUYECKOIO M COLMAJIBHOIO 3aKOHOJATeNIbcTBAa Arapara
Mwin Memxnuca Asepbaiiikanckoil PecryOnuku,

CTeLMATUCTaMH BEPXOBHBIM CynoM A3sepOaiimxaHckoil Pecry0-
UK U BakKMHCKUM anesuIsLMOHHBIM CYJIOM,

NUCbMEHHOE 3aKJII0UeHHe dKcrepra — mpogeccopa Kademapsi
TPYIOBOIO M KOJIOTMYECKOro MpaBa BakWHCKOro rocynapcTBeHHOIO
YHUBEPCUTETa, JOKTOpa IOpUIMYEeCKHMX HayK Maunca AnmeBa u
Mmarepuaisl Jena, [lnenym KoncruryumonHoro cyna AsepOaiinkaH-
ckoit Pecnybimku

YCTAHOBMUI:

Kabuner MunuctpoB A3zepbaiiikanckoit Peciyonuku (nanee —
Kabuner MunucrtpoB), oOparusmuch ¢ 3anpocoM B KoHcturynu-
OHHBI cyn AzepOaitikanckoil PecniyOnuku (nanee — Koncrurymm-
OHHBIN cyi), Tornpocwi, ¢ yderoMm crartbu 1.0.2 3akoHa A3zepOaii-
mxaHckoll PecnyOnuku “O TpynoBbIX neHcusix” (Hajgee 1Mo TEKCTY
— 3akoH “O TpyIOBBIX MEHCUAX ), YACTH IATOU CTAThU 8 U CTaThe
15 3akona A3zepbaiimxaHckoil Peciyonuku “O couuanbHOM cTpa-
XOBaHUU” (nanee Mo TekcTy — 3akoH “O couuanbHOM CTpaxoBa-
HuW’), TpeboBaHuii crarbu 26.1 3akoHa A3zepOaiigxaHCKOI
PecnyOnmuku  “O  guruiomarudeckoil ciyx0e” (manee — 3akoH
“O gumniuoMaTuyeckou ciyxOe”), JaTh TOJIKOBaHUE cTaThbu 23.4
3akoHa “O gumoMaTHyecKod ciyxk0e” B LeNsiX MPOSICHEHUS
BOIIPOCA O BO3MOXHOCTU y4eTa CpeICTB, HE NPUBICYEHHBIX K
00s13aTeJIbHOMY TOCYIApPCTBEHHOMY COLIMAIBHOMY CTPaxOBaHMIO,
NIpYU HAYUCIICHUH TPYIOBOW MEHCUU KOMaHAWPOBAHHBIM 3a pyOeX B
HOpSIKE POTALMKM COTPYIHUKAM JUITIOMAaTHYECKOH CIyXObl, U
JIMIIaM, OCYILIECTBIISIONUM aqMUHUCTPATUBHO- TEXHUIECKOE 00CITy-
KMBAaHUE OPraHOB JUIJIOMAaTHYECKON CITyKOBbI.

B 3ampoce ykazaHO, 4YTO B COOTBETCTBHHU CO cTaTheil 23.4 3akoHa
“O IUIUIOMaTUYECKOM C1yxk0e” BBIIUIAThI 110 COLIMATILHOMY CTPaxo-
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BAHUIO U3 3apabOTHOM IUIAThI, MOTy4aeMoil B 3apyOexHOi cTpaHe
KOMaHIMPOBAaHHBIMU 32 pyOeX B MOpPSIKE POTALUN COTPYIHUKAMU
JTUTIOMATHYECKOM CITyKObI, W JIUIIAMH, OCYIIECTBIISIONINMHU aIMH-
HUCTPATUBHO-TEXHUYECKOE O0OCITyXXMBaHHE OPraHOB AMILIOMAaTHYe-
CKOU CITy>kKObl, HE TTPOU3BOAATCS, U HATIOTOOOIOXKEHHUE PeryIupyeT-
Cs1 COOTBETCTBYIOILMM 3aKOHOAATENILCTBOM. BMecTe ¢ TeM, comtacHoO
CTaTbe B COOTBETCTBYIOLLEM OpraHe MCIHOJHUTEIBHON BlIacTU
Azepbaiimxanckoit Pecriyonuku 23.3 n1aHHOro 3akoHa, COXpaHseT-
cs 50 npoueHToB 3apabOTHOI IJ1aThl, MOTy4aeMOil KOMaHAUPOBaH-
HBIMU 32 pyOex B MOpPSJIKE POTAIUU COTPYIHUKAMU AUILIOMATUYE-
CKOHM CIIyXObl M JIMLAMH, OCYIIECTBIISIOIIMMHU AJIMUHUCTPATUBHO-
TEXHUYECKOe OOCITyXHUBaHUE OPraHOB AUIIOMATHYECKOM CITyXOBI.

B TO Xxe Bpemsd, B COOTBETCTBHUM CO cTarbeil 8 3akoHa
“O couMaJbHOM CTPaxOBaHUU , CTPAXOBOM CTaX CTpaxoBaTelld,
YUUTHIBAEMbIM TMpU HAYKUCIEHUU TPYIOBBIX MEHCUI-3TO OOIIMii
CPOK NEPHOAOB TPYAOBOM JEATEIBHOCTH, KOIZA BbIIJIAYMBAETCS
B3HOC Ha 00s3aTenbHOE TOCYJapCTBEHHOE COIMATIbHOE CTpPaxoBa-
HUE B MOJIb3Y CTpaxoBaTesisi. Bmecte ¢ TeM, Ha OCHOBaHUM 7-TO
abG3aua crarbu 15 gaHHoro 3akoHa, 3apaboTHas 11aTa, ojyyaemas
BBIIIIE YKA3aHHBIMU JIMIIaMU 3a pPyOekXoM, OTHOCUTCSI K BHIaM
J0X0/a, C KOTOPbIX HE MCUYUCIIAETCS B3HOC 110 COLMAIbHOMY CTpa-
XOBaHUI0.

CoracHo 3aKJIIOUEHHIO 3arpocojaTesis 3apaboTHas Iiara, mpe-
BBILIAIONIAsT OKJIA[, YCTAHOBJIEHHBIN /IS TOCYJapCTBEHHBIX CIyXa-
mmx B A3sepOaiijikaHckoii PecrnyOsiuke, B OTHOIIEHUU COTPYIHH-
KOB JMIUIOMAaTHYECKOHN CITy’kObl, KOMAaHAWPOBAHHBIX B TMOPSIKE
poranuu 3a pyOex orpenesieHa ¢ yIeTOM pazIHyHbIX U crenugu-
YeCKUX 0COOEHHOCTEN COIUATbHO- 9KOHOMHYECKOTO MOJIOXKEHUS 1
MaTepUaTbHO- OBITOBBIX YCJIOBUI B COOTBETCTBYIOILEH 3apyOeKHOi
cTpane u ap. kpurepuen. [lo aToil mpuynHe, 3aKOHOJATETh OCBO-
O60au 3apabOTHYIO TUIATy YKA3aHHBIX JIUIl OT YAEpXKaHUS B3HOCOB
Ha COLMAJIBHOE CTpaxoOBaHWE, I[PUHUMAEMbIX 3a OCHOBY IIpU
HAYMCJICHUHU TPYIOBOM IMEHCHUHU, Ha3HayaeMol B A3zepOaiikaHCKOM
Pecny6nuke.

3anpoc MOTUBUPOBAH TEM, YTO OAHMM U3 BaXHBIX YCJIOBHIl IpU
Ha3HAYEHUM W HAYUCJIEHUM II€HCUU $BISETCd BBbIILIATa JIMLOM
B3HOCOB Ha 00s3aTeNbHOE COLMAIBHOE CTpaxOBaHHWE W3 3apaboT-
HOU TUTaThI, MOJTy4aeMoil UM B TMiepuoj paboThl, UMEHHO B3HOCHI Ha
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00s13aTesIbHOE OCYJapCTBEHHOE COLIMAIBHOE CTpaxoBaHue (PopMH-
pyIOT pa3zmep Oyayiero nmeHcuoHHOro obecrieyeHus auma. OmHako,
3a4aCTyI0 CYIbl, MOAXOMAs K MpobieMe ¢ MHON TOYKH 3PEHHS, YIOB-
JIETBOPAIOT MCKHM B CBS3M C HauyUCJIEHUEM TPYHAOBOM IEHCUH,
KOMaHIMPOBaHHbIMU 32 pyOex B MOpsIKE pOTalUM COTPYIHUKAM
JUTIOMATUYECKOM CITyKObl, W JIULAM, OCYIIECTBIISIOIIMM aIMUHU-
CTPaTHUBHO-TEXHUUYECKOE OOCTYXHBAaHHUE OPraHOB AUILIOMATHYEC-
KOM CITy’XObl, HA OCHOBaHUH 3apabOOTHOM IUIATHI, MOJydaeMoOU 3a
pyOexoM, MOTUBHUPYS HdaHHBIE pELIeHUs TeM, 4TO OCBOOOXIEHHE
OT B3HOCOB Ha COLIMATBHOE CTPAaXxOBAaHUE HCXOIUT U3 TpeOOBaHMIA
3aKOHO/IATENbCTBA, HE3aBUCUMO OT BOJIM 3THX JIULI.

B cBa3u ¢ 3anpocom [Inenym Koncrurynmonsnoro cyma ormevaer
CIIE/lyIOILIEE.

B cootBerctBum ¢ yacteio I craten 38 Koncrurynun Asepbaii-
mxaHckoi Pecniyonuku (gamee mno Tekery — Koncruryuus),
KaXJIblii UIMEET MPaBO Ha COLMaIbHOE OoOecreueHue.

ConmanpHoe obecriedeHrne CBS3aHO C COUUAIBbHON (DYyHKIMEH
rocylapcTBa M BBIpAXaeTcs, IMaBHBIM OOpa3oM, B BBIIIATE TOCY-
JIAPCTBOM OIIPE/IENIEHHON CYMMBI JIEHEXHBIX CPEICTB WM IPENOC-
TaBJIEHUM WHBIX JIBIOT HYXIAIOLIEMycs B COLMAIbHON 3aluTe
JUIy, HE CIIOCOOHOMY cojepxXaTh ceOsi, Ul oOecrieueHus CBOETo
CYIIIECTBOBAHUS.

CorntacHo 1paBOBOYM MO3ULMH, copMyaupoBaHHON [linenymom
KoHncturyunonsoro cyna B I[locranosinenun “O npoBepke COOTBET-
crBug cratbu 37.3.4 3akoHa AsepOaiimxkaHnckoil Pecnyomuku
“O Ttpynossix neHcusx” Koncrutyuun AzepOaiimxkanckoi PecryO-
muku”, ot 14 HosOps 2014 roma mpaBo Ha commanbHOE oOecreye-
HHe, Halle/uee cBoe orpaxeHue B KOHCTUTYLIMH, B COOTBETCTBUU
¢ vactsio III craten 38 OcHOBHOrO 3akoHa B Cilydasdx U Ipenesax,
YCTAQHOBJIEHHBIX 3aKOHOM BKJIIOYAET TaKXke IPAaBO Ha IOJy4eHHE
neHcud. IIpaBo Ha neHcHIO ABIAETCA COCTABHOW YacCThIO COLUATIb-
HOro oOecIieueHus] U ero BaXHeWed (opMol, yCTaHOBIEHHOM
3aKkOHOM. [IpaBo Ha meHCHI0 KaXIOro BBICTYIIA€T B KayecTBe
CyOBEKTUBHOI'O BHJIA IpaBa Ha COLMAIbHOE OOecreyeHue.

OcHoBaHUS BO3HMKHOBEHMS IIpaB IpaxiaH Ha TPYAOBYIO IIEHCUIO
B AsepOaiimxaHckoil Pecriybnuke, mpaBuiia peanusaiuy 3TUX MpaB
U cructeMa oOecrieuyeHHs TPYAOBOM MEHCHeW ONMpenensioTcs 3aKo-
HOM “O TpyHOBBIX MEHCUAX .
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Ha ocnoBanuu crateu 1.0.1 nanHoro 3axkoHa, TpyHaOBas NEHCHUS
— 9TO €XeMecsyHas JIeHEeXHasd BblIulaTa rpaxjaHaMm, B MOpPsJIKE U
Ha YCJIOBUSX, MPEIYCMOTPEHHBIX HACTOSIIMM 3akoHOM. B memsax
KOMIIEHCAIIUU 3apabO0THOM TUIaThl U JAPYIUX JOXOAOB, MOMYyYEHHBIX
CTpaxoBaTesiMU MO 00s3aTeJIbHOMY TOCYIapCTBEHHOMY COLIMAJIb-
HOMY CTPaxOBaHUIO 10 Ha3HAUEHUSI UM TPYIOBOM MeHCHH, Tubo 110-
XOJIOB, YTPAUEHHbIX B CBSI3U CO CMEPThIO 3aCTPAXOBAHHBIX YJIeHa-
MU ux cemeil. Kak BUIHO U3 colepxXaHUsl CTaTbu, TPYyHAOBasi IeH-
CUSl CTpaxoBaTesisi — 3TO JAEHeXHasl BbIIllaTa, MpeaocTaBisgeMas B
LENIIX KOMIIEHCAlUU 3apa0OTHOM IUIaThl M UHBIX JTOXOJIOB, KOTO-
pble OH MOJIydasl A0 Ha3HAYEHUS MEeHCHUU.

MHorouucsieHHble HOpMbl 3aKoHa “O TPyHOBBIX MEHCHUSIX ', CBI-
3aHBI C MOHATUAMH, ITPETYCMOTPEHHBIMU 3aKOHOM “O cOLHMATbHOM
CTpaxoBaHUM’, peryaupyrommmM OTHOLIEHUS, BO3HUKAIINUE B cde-
pe COLMAIBHOIO CTPAXOBaHMs, PABOBbIE, 9KOHOMUYECKHE U Opra-
HU3AILMOHHbIE OCHOBBI COLIMAIBHOTO CTPaXOBaHUSI.

Cucrema mEHCHMOHHOTO oOecredeHus TMOCTpOoeHa Ha OCHOBE
MPUHIUIIOB COLMATILHON COJIUIAPHOCTH U COLMAIIBHOIO CTPaxoBa-
Husi. OCHOBHOM 11€/1bI0 TIEHCMOHHOTO 3aKOHOJATENIbCTBA SIBJISIETCS
YKpEIUIeHUEe 3TUX MPUHIUIOB B (PYHKIIMOHUPOBAHUM CHUCTEMbI
NIEHCUOHHOTO o0ecrieueHns U obecriedeHre OamaHca MeXIy 3apa-
OOTaHHBIMU TIEHCHOHHBIMU TIPaBaMU M HAKOTUIEHHBIMU CTPaXOBbI-
mu cpenctBamu. Ha ocHoBanuu craten 3 3akoHa “O couualibHOM
CTpaxOBaHWM ', paBHOIIPaBUe CYOBEKTOB COIMAILHOTO CTPAXOBAHUS
U 0043aTelbHOCTh TOCYIAPCTBEHHOTO COLHUAIBHOIO CTpPaXOBaHMs
OIpele/ieHbl B KAYECTBE OCHOBHBIX IPUHILIMIIOB COLUATIBHOTO CTpa-
XOBaHUSL.

B wenoM, moa couMalbHBIM CTPaxOBaHMEM IOJPa3yMEBAETCs
topma oOecrieuenusi, HarpapieHHas Ha KOMIIEHCAIUIO YTpadyeH-
HBIX TPYAOBBIX IIPaB, JOXOAOB, a TakXe JIOMOJHUTENbHBIX PacXo-
N0B (PU3MYECKUX JIUI] B CIIydasik, MPEIyCMOTPEHHBIX 3aKOHOM, a
TaKXe IpedyrnpexIeHue TaKux yTpar, Iph 3TOM pa3iuyaiT Gop-
MbI 00513aTeIbHOTO FOCYIAPCTBEHHOIO COLUATBHOIO CTPAXOBAHUS U
A0OPOBOJILHOTO COLMAILHOTO CcTpaxoBaHus. (0s13aTellbHOE TOCy-
JAapCTBEHHOE COIMAIbHOE CTPAaXxOBAaHUE OCYILECTBIISIETCS CTPaxOB-
IIMKAaMH B OTHOIIEHUW BCEX JIMII, paOOTAIOIIUX O TPYIOBBIM J0-
roBOpam.
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[TpaBo Ha neHCUI0 y cTpaxoBareseil BO3HUKAET B pe3y/bTare Ha-
CTYIUIEHHUS CJlydasl COUMaIbHOro crpaxoBanusd. Ciyyail colManbHOIO
CTPaxOBaHUd — BTO TAKOW Cily4yal, IPU HACTYIUIEHUU KOTOPOIO y
CTpaxoBaress BO3HMKAET IPaBO HA IOJy4eHHME CTPaxOBOW BbIILIA-
Thl OT CTpaxoBoil opraHuzauuu. OOs3aTesbHOE T'OCYIAPCTBEHHOE
COLIMAJIPHOE CTPaxOBAaHUE INPUMEHSETCS IO CTPaxXOBBIM CIIy4asM,
PELYyCMOTPEHHBIM 3aKOHOM.

OnHuM U3 HEOOXOOUMBIX YCIOBUH, YCTAaHOBJIEHHBIX 3aKOHOJa-
TEJIbCTBOM JIJIl HA3HAYEHHUs TPYHOBBIX IIEHCHUH, ABISETCH HATU4Me
y cTpaxoBarens crpaxoBoro craxa. ComtacHo craree 1.0.2 3akona
“O TpyIOBBIX NEHCUSAX’, COUMAIBHBIN CTPAXOBOM CTaX — 3TO, YUH-
THIBAEMBIX IPU YCTAHOBJIEHUU IIPaBa Ha TPYAOBYIO IEHCHUIO COBO-
KYITHOCTb NEpPHONOB pabOThl MM MHOH JEdTeNbHOCTH (IIpU YCIIO-
BUM YIUIaThl 1O O0s3aTE€IbHOMY TIOCYAapCTBEHHOMY COLIMAIIBHOMY
CTPAXOBaHMIO B3HOCOB B COOTBETCTBYIOLUIMI OpraH MCIIOJHMTEIIb-
HOM BJIACTH), a TAKXE MHBIX MEPUOIOB, 3aCUUTHIBAEMBIX B CTPAXO-
BOM CTaxX IO COOTBETCTBYIIIEMY 3aKOHOHATEIbCTBY. B crarbe 8
3akoHa “O colMaIbHOM CTPaXxOBaHUU CTPAXOBOW CTAX CTPAXOBa-
TeJsl TaKXe OoIpesiendercs Kak OOLUH CPOK NepUuoAO0B TPYHLOBOM
JeATeIbHOCTH, KOT/la BBIIUIAYMBAETCS B3HOC Ha 00s13aTeIbHOE IOCy-
JApCTBEHHOE COLIMAJIbHOE CTPaxOBaHUE B IOJIb3y CTPaxoBaTelIsl.
CrpaxoBoil cTaxX NOATBEPXKIAETCS, BBIIABAEMBIM COOTBETCTBYIO-
MM OPraHOM HCIOJIHUTEIBHOM BIACTH, HOKYMEHTOM 00 yriare
B3HOCOB 110 0043aTelIbHOMY TOCYIapCTBEHHOMY COLMAIbBHOMY CTpa-
XOBaHUIO.

Kak BumgHO, 00a 3aKkoHa yBS3alM COLMATIBHBIM CTPAXOBOM CTaxX
C mepuomamM pabOThl WM WHOW AEATENbHOCTH, yIUTHIBAEMBIMU
IIPU OIIpE/IE]ICHUM IIpaBa Ha TPYAOBYIO INEHCHUIO, U YCTAaHOBW/IU B
KauecTBe YCJOBUSI IS yyeTa BTHX IepHO0B pPabOThl MMEHHO
BBIIUIATY B3HOCOB MO 00513aT€IbHOMY IOCYIApPCTBEHHOMY COLIMAIIb-
HOMY CTPaxOBaHUIO.

B3Hochl 1O 00s3aTe€IbHOMY TOCYAAPCTBEHHOMY COLUAIBHOMY
CTPaxOBaHUIO, TMpeJCcTaBisfomue co0oil [IeHeXHble CpencTna,
BBIIUIAYMBAEMBIE CTPAXOBILMKY, HAYUCIAIOTCA 110 BCEM BHAAM
OIIaThl TPyJla U TOXOJOB, 32 UCKJIIOYEHUEM OIIPENEJIEHHBIX BHIOB
noxonos. CornacHo crarbe 14.2 3akoHa “O couuaJbHOM CTpaxo-
BaHUM’, TIPH 0053aTETHHOM T'OCYIapPCTBEHHOM COIMAIBHOM CTPaxo-
BAaHUM CTPAXOBOH B3HOC YCTAHABJIMBAETCS B IIPOLEHTHOM COOTHO-
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LIEHUH K OIulaTe Tpyda (IOXOMy) M OIUIQUMBAETCA 3a CUET CPEICTB
CTpPaxoOBIIMKA U CTPaxOBaTes.

Taxum oOpa3oM, obOecrieueHHE COPa3MEPHOCTH B3HOCOB 10
COLMAJIbBHOMY CTPAaXOBAaHMIO, BBIIJIAYMBAEMbBIX KaXJIbIM Y4acCTHU-
KOM CHCTEMbl MEHCHOHHOTo obecreueHusi, cymMMe ero Oymyieil
IIEHCUH, SBJIIETCA OIHON U3 OCHOBHBIX LIEJIEN ACUCTBYIOLLETO IIEH-
CHOHHOTO 3aKOHOJATEJIbCTBA.

OnHako, 3aKOHOJATENb, YYUTHIBAS CIIELM(MUKY psa BUIOB JOXO-
na, TOT (akT, 4TO, UHOINA, OHU UMEKT MECTO B BUIE E€IMHOBpE-
MEHHBIX BBIILIAT, WK HOCAT BPEMEHHbBIN XapakTep, JU00 BbIILIAYH-
BAIOTCSl B 3aBUCUMOCTH OT OIPEAEJIEHHbIX YCJIOBUH U Apyrue
00CTOITENbCTBA, OMPEIeTHI BUIbI JOX0Aa, HAa KOTOPhIe HE HAYHC-
JIIOTCS B3HOCHI TIO COLIMAIBHOMY CTPaXxOBaHHUIO.

Kak yxe oTrmedasioch, OJHUM M3 TaKMX BHJOB JIOXOJA, COIJIAC-
HO cTtaThe 23.4 3akoHa “O auruioMaTudeckou ciyxoe”, sBisercs
3apaboTHasd 1UIaTa, MmojaydaemMasi B 3apyOeXHOU CTpaHe KOMaHAUPO-
BaHHBIMU 3a PyOeX B MOPSJKE POTAMH COTPYIHHKAMU TUILIOMa-
TUYECKOH CITy>KObI, M JIMIIaMH, OCYIISCTBIISIONIMMHA aIMUHUCTpPa-
TUBHO- TEXHMYECKOE OOCITyXHWBaHHE OPraHOB JUIUIOMATUYECKOM
cinyxObl. OriaTa Tpyda 3THX JIMI, a TaKXe MX MaTepualbHOE U
thuHancoBoe obecriedeHre OCYIIECTBIISIOTCS C YIETOM COIUAIbHO-
DKOHOMHYECKUX M MaTepHaTbHO-OBITOBBIX YCIIOBHI TOCYIapCTBa
npebbiBaHus. B Toxe BpeMs, B COOTBETCTBUU cO cTaTheil 26.1 naH-
HOro 3aKoHa, IIEHCUOHHOE OOecIledeHHe U COLUalIbHAs 3alllhTa
COTPY/IIHUKOB JIUTIIOMAaTUYECKOM CITyKOBbI U JIUII, OCYIIECTBIISIONTNX
AIMUHUCTPATUBHO- TEXHMUYECKOE OOCTYXHBAaHHE OPraHOB JIUILIO-
MaTHYECKOM CITy>KObI, OCYIIECTBIIIIOTCSI B COOTBETCTBUU C 3aKOHO-
nareabcTBOM A3zepOaiikaHcKoil PecryOomuky.

B srom kontekcte, InenHym KOHCTUTYHIMOHHOIO Ccyna CUMTAET,
YTO B CBS3U C BOIPOCOM, IOCTABJIEHHBIM B 3alpoce, ClIeAyeT pac-
CMOTPETb psijl MPABOBBIX HOPM, OTPAXKAIOLIUX IMO3ULIMI0 3aKOHOJA-
TEeJIsT OTHOCHUTEIbHO TPHUMEHEHUsT 00s3aTeIbHOr0 ToCyJapCTBEHHO-
ro COLMAIIbHOTO CTPAXOBAaHUS UMEHHO B OTHOIIEHUM TAHHBIX JIHII.

B cratpe 12 3akona “O couMaJlbHOM CTpaxOBaHUU OIPEAEIs-
eTCs KpYT JIUI, MPUBJIEKAEMbIX K 0053aTeIbHOMY TOCYJapCTBEHHO-
My COLIMAJIbHOMY CTpaxoBaHHI0. B jaHHOI cTaThe KOMaHIUPOBAH-
HbIE 32 pyOeX B MOPSIKE POTAIMM COTPYTHUKH TUILUIOMATHUECKON
CITyXOBbl, W JIMIIA, OCYIIECTBIISIOIINE aJIMUHUCTPATUBHO- TEXHUYEC-
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Koe 0OC/Ty’KMBaHUE OpPraHOB JUIUIOMATUYECKOW CIIyKObl HE OTHe-
CeHbl K YHCIy JIMI], NPUBIEKaeMbIX K 0053aTelbHOMY TOCyIap-
CTBEHHOMY COLMAIbBHOMY CTPaXOBaHHIO.

C npyroit cropoHsl, B ctathe 15 3akoHa “O couuaqibHOM CTpa-
XOBaHUU TEePeYUC/IeHbl BUJIbI JIOXOI0B, HA KOTOpPbIE HE HAYUCIIS-
I0TCS B3HOCBI TI0 00$13aT€JIbHOMY T'OCYJapCTBEHHOMY COLIMATbHOMY
cTpaxoBaHMIO. JIaHHOU cTaThell TojydaeMas B 3apyOeXHBIX CTpa-
Hax 3apaboTHasd IUIaTa KOMaHIUPOBAaHHBIX 3a pyOexX B MOpsAKe
pOTalUM COTPYAHUKOB JUIUIOMATHYECKOU CIyXObl, ¥ JIHlI,
OCYILECTBIISIOIIUX AIMUHUCTPATUBHO- TEXHUYECKOE 00CTyKUBaHKE
OpPraHOB TUIUIOMATHYECKOW CIyXKObl, a Takke BOEHHOCTYXAalluX,
OCYHIECTBIIIONINX OXpaHy (PYHKIMOHMPYIOIIUX 3a pyOexkoM W B
MEXIYHapOAHbIX OpraHM3alUsgX AUIIIOMATUYECKUX IpeCcCTaBU-
TEIbCTB U KOHCYIbCTB A3sepOaiimkaHckoi Pecnybmuku, oxpaHa
KOTOPBIX MPHU3HAHA HEOOXOIUMOM, TaKxKe OTHeceHa K BUIy JOXO-
JIOB, C KOTOPBIX HE MCUYHUCILETCd B3HOC IO COLMAIIBHOMY CTpaxo-
BAHUIO.

Kpome Ttoro, B coorBerctBum co crarbeit 1.0.2 3akona “O tpy-
JOBBIX TEHCUAX’, IepevyeHb IPYruX MepUoIoB, BKIIIOYAEMbIX B
CTPaxoBOU CTaxX, YCTaHOBJEH B ctarbe 21 nanHoro 3akona. B yka-
3aHHOM IIEpPEYHE HE MPEAYCMOTPEHbI IEPUO/IBI, B TEYEHHE KOTOPbIX
KOMaHIUPOBaHHbIE 32 pPyOeX B MOPSIKE POTAIMUA COTPYIHUKH TUTI-
JIOMAaTUYeCKON CayXObl, U JUIA, OCYIIECTBISIOIINE aIMUHUCTpa-
TUBHO- TEXHMYECKOe OOCIyXHBaHHE OPraHOB UIUIOMATHYECKOil
CITykOBbl, MOJTydaan 3apabOTHYIO IUIaTy 3a PyOexoM.

B3aumHblii aHAIM3 yKa3aHHBIX IIPABOBBIX HOPM IO3BOJISET IPUNTU
K TaKOMY BBIBOLY, YTO B COLIMAIIBHBIN CTPAXOBOM CTaX, JAIOLIUI IIpa-
BO Ha TPYIOBYIO TEHCHUIO, BBHITUTAYMBAICS B3HOC MO 00S3aTETLHOMY
rOCy/IapCTBEHHOMY COLIMATBHOMY CTPaXxOBaHUIO, a TaKXKe WUHbIe TIepu-
O[Ibl, [IEpEYEeHb KOTOPBIX YCTAHOBIIEH 3aKOHOIATEJILCTBOM.

[Tnenym Koncturyumonsoro cyna, B [loctanosnenuun “O Tonko-
Banuu crarei 1.0.1, 1.0.2, 1.0.5 u 20.14 3akona A3zepOaiimxaH-
ckoii Pecrryonuku “O TpynoBeix neHcusx” ot 15 mag 2020 r. Tak-
K€ OTMETWI, YTO, C TOUYKHU 3PEHUs MMOCTPOEHUSI CUCTEMbI ITEHCUOH-
HOro obGecreyeHus] UMEHHO Ha OCHOBE MEXaHM3MOB OanaHca Mex-
Ay TPUHLUIAMH COLMATBHOTO CTPAXOBAaHUS 3apa0OTaHHBIMU TEH-
CHOHHBIMU TPaBaMU U CPEICTBAMHU, YITEHHBIMU HA UHIUBUIYaIIb-
HOM JIMIIEBOM CYETe JIMIa, CcOoriacHo TpeboBaHusaM crareil 1.0.1,
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1.0.2 u 1.0.5 3akona “O TpymoBBIX MEHCUSIX’, MPU HA3HAUCHUU
CTpaxoBaTessiM IEHCUM WM €€ mepepacyere I0ciie Ha3HAYeHMs,
NPUHSTHE 32 OCHOBY 3apa0OTHOM TIIaThl, AEHEKHOTO JOBOJILCTBHS,
rOCYJapCTBEHHOI'0 OKJIala WM HaJ0aBOK K HHMM, KOTOpPbIE OHU HE
NOJTy4asid B MEPHUOA CIyXKObl, paboThl U (WJIK) MPOXOXKIEHUS CITyX-
Ob1, TUOO KOTOPbIE MPUBIEKATUCH K 0053aTEIbHOMY TOCYIapCTBEH-
HOMY COLIMAIbHOMY CTPaxOBaHHIO, HE COOTBETCTBYET TPEOOBAHUIM
3aKOHa.

OnHako, Hapsay C yKa3aHHbIM CJIEAYeT OTMETUTh, YTO B COOT-
BETCTBUU C TPeOOBAHUSIMU TPAXIAHCKOIO MPOIECCYaIbHOTO 3aKO-
HOJATENIbCTBA, MOCTAHOBJICHHUE JIOJIKHO OBITh BHIHECEHO B COOTBET-
CTBUM C HOpPMaMmM MaTepHaIbHOTO IpaBa, IEHCTBOBABLUMMH IpU
BO3HUKHOBEHUU CIIOPHOTO IPaBOOTHOULIEHUS, © HOPMaMH IPOLEC-
CyallbHOTO TIpaBa, ACMCTBOBABIUMMH MpHU paccMoTpeHuun jena. C
3TON TOYKM 3pEHHUs, YUUTHIBAS, UTO, B pa3Hble MEPUOIbl BPEMEHH,
B IIEHCOHHOM 3aKOHOJATEJIbCTBE CYILIECTBOBAIM pa3/IMYHblE NOJ-
XO/Ibl B OTHOIIEHWHU O00S3aTeTbHOCTU YIUIATHI B3HOCOB IO 00s3a-
TEIIbHOMY TOCYJAPCTBEHHOMY COLIMAIbHOMY CTPaXOBaHUIO ISl y4e-
Ta 3apabOTHOI IUIaThl MPU HAa3HAYEHUM TEHCUM, CIIEAyeT MpuMe-
HSITh COOTBETCTBYIOILLIME 3aKOHOAATESIbHble HOPMBI, ACHCTBYIOIINE
npu BO3HUKHOBeHMH oTHomeHuil. Tak, B 3akoHe A3zepOaiiikaH-
ckoit PeciyOmmuku “O meHCHOHHOM 00eCIieueHUH TpaxiaaH, MoTe-
paBIIUM cuiTy 3akoHOM A3sepOaiimkaHckoil Pecryomuku ot 6 mMap-
ta 2007 r. (nanee- 3akoH “O MEHCHMOHHOM OOECHEYeHUM Ipax-
naH’), B pa3IMYHOE BpPEMs CYLIECTBOBAIM [BA Pa3HbIX IOAXOIA B
CBSI3U C BBIIUIATOM B3HOCOB IO 00S3aTEIbHOMY T'OCYAAPCTBEHHOMY
coanibHOMy cTpaxoBaHuio. CtaThs 67 maHHOrO 3aKOHa, UMEHYe-
Masg “Buabl TpynoBOW [€ATEIbHOCTH, BKJIIOYAEMBbIE B TPYLOBOMU
crax”, 3akoHoM AsepOaiiikaHckoil Pecrnyonuku or 3 nexabps
2002 roga ObuTa JIOMOJHEHA YaCThI0O BOCBMOM, COIVIACHO KOTOPO
JUI HA3HAYE€HUS TPYAOBOU (COLMAIBHOIO CTPAXOBAHHUA) MEHCUU C
I auBapa 2002 roma B TpyAOBOM CTaX BKJIIOYAETCA CPOK TPYLOBOMU
JeATeIbHOCTH, KOTHa BBIMIAYMBAIACH B3HOCHI MO 00S3aTETHHOMY
rOCY/IapCTBEHHOMY COLIMAIbBHOMY CTPaxOBaHUIO, 3a HUCKJIIOUYEHHEM
YCTAQHOBJIEHHBIX 3aKOHOM cily4aeB. [l Ha3HAue€HMs IIE€HCUU JIM-
1[aM, OCYILECTBIISIBIIMM TPYHAOBYIO JIedTeIbHOCTh 10 1 sHBaps 2002
roja, TPyIOBOW CTaX MCUUCISETCS B COOTBETCTBUU C YACTIMM IEp-
BOW-CEIbMOM [TaHHOW cTaThbu. Kak BHUIHO, B OTJIMYME OT HAECUCTBY-
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I0lIero B Hacrosuiee BpeMs 3akoHa ‘O TpyHOBBIX NEHCUSX,
B 4acTU BOCHMOU cTaThu 67 3akoHa “O MeHCMOHHOM OOecTiedyeHnH
rpaxnan’, scrynusmen B cuity ¢ 2002 roga, yCTaHOBJIEHO BKJIIOYE-
HUE B TPYHOBOH CTaxX CpOKa TPYHAOBOHM MAEATEIbHOCTH, KOIZa
BBIIUIAYMBATMCh B3HOCHI IO 00s3aTEIbHOMY IOCY/I1apCTBEHHOMY CO-
LIUAIbHOMY CTPaxOBaHMIO, 3a MUCKJIIOUYEHHUEM YCTAHOBJIEHHBIX 3aKO-
HOM ciy4yaeB. BrplpaxeHue ‘“3a MCKIIOUEHHUEM YCTAHOBJIEHHBIX
3aKOHOM CJIydaeB”, MpeIyCMOTPEHHOE JIaHHOM CTaThed, OXBAThIBA-
€T Nepuol TPYHAOBOH NEITEIbHOCTH, KOIJAa B IPEIyCMOTPEHHOM
3aKOHOM CJIy4yasix B3HOCHI 110 0053aTeIbHOMY T'OCYAapCTBEHHOMY
COLIMAIIbBHOMY CTPaXxOBaHHWI0 HE BBIIUIAYMBAIUCH JMOO NPU OCBO-
OO0XIEHUU OT BBIIUIATHI, HO BKJIIOYAEMBIH B TPYIOBOU CTaX.

Ha ocHoBanuu BbiensnoxenHoro, Ilnenym KoHcturynuonHo-
ro cyjia Irosiaraer, yTo B COOTBETCTBUU C TpeOOBAHUSIMM CTaTel
1.0.2 n 21 3akona “O TpynoBbIX neHcudx’, crared 8, 12 u 15
3akoHa “O couMaibHOM CTpaxoBaHuW~, cTaThu 23.4 3akoHa
“O gumIoMaTHYecKou cityxk0e”, MOCKOIbKY ¢ 3apabOTHOM IUIaThl
COTPYIHUKOB IUIUIOMATHYECKON CITyXObl, KOMaHAMPYEMBIX 3a
pyOex B HOpsiiKe pOTaluH, U JIML, OCYLIECTBISIONIMX aIMHHUCT-
pPaTUBHO-TEXHUYECKOE OOCIyKMBAHUE OPraHOB JUIUIOMAaTUYECKOM
CITyXObl, TOJlydaeMoi 3a pyOexkoM, He B3UMAIOTCS BBIIUIATHI TIO
COLIMAJIPHOMY CTPAaXxOBaHHUIO, a NIEPUOJIbl, B TEYEHHE KOTOPHIX OHU
HOTy4aloT 3apaboTHYIO IJIaTy 3a pyOexoM, He BKJII0YAlTCI B CTaX
COLIMAIIBHOTO CTpPaxOBaHMs, IPU HAYUCJIEHUM UM IE€HCHH, 3TU
J0XOJ1bl HE MOTYT OBITh YYTEHBI.

B 10 Xxe Bpems, Ilnenym KoHcTUTynMOHHOrO cyma mosaraer,
YTO B LEJIIX YKPEIUIEHUS! COUMAIbHOM 3alllUThl COTPYIHUKOB JUII-
JIOMaTUYeCcKOH CiyXObl, KOMaHAHMPYEMBIX 3a pyOeX B MOpsJIKe
pOTalMM, U JIML, OCYLIECTBIISIOIIUX aAMUHUCTPATUBHO-TEXHHYEC-
Koe 00CTyXHBaHUE OPraHOB JUIJIOMAaTHYECKON Ci1yXO0bl, U obecre-
YeHMs [UId HUX AOCTOMHOIrO YPOBHS XW3HHU B COOTBETCTBUU C Tpe-
6oBanmsMu ctathbd 12 KoHCTUTYymMM, MOXOIbI, MPUHUMAaEMbIe 3a
OCHOBY IIpU Ha3HAYEHWM IIEHCUH OSTUM JIMLAM, JOJIKHBI OBITH
NEepPEeCMOTPEHBI, U B JAJbHEHIIEM BONPOCHI, CBSI3aHHbIE C MX IIEH-
CHOHHBIM O0€cIie4eHUeM, JOJIKHbl HAlTH CBOE pEIIEHUE C ypery-
JIMPOBAHUEM B COOTBETCTBUM C 3aKOHOAATEIBCTBOM.

PykoBonctysich yacteio IV crateu 130 Koncrurynun A3zepOaii-
JKaHcKou Pecnyonmuku u crathamu 60, 62, 63, 65-67 u 69 3ako-
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Ha AsepOaiimxaHckoil Pecniyonuku “O KonctuTyumnoHHOM cyae”,
[Tnenym KoHctutyrmonHoro cyna A3zepOaiimkaHckoi PecryGnmuku

ITIOCTAHOBHAIJI:

1. B coorBerctBum ¢ tpeboBanusimu crareit 1.0.2 u 21 3akoHa
AzepOaiimxkanckoii Pecry6ruku “O TpyooBbIX MEHCHIX’, cTaTei 8,
12 u 15 3akona AzepOaiimxanckoir Pecriyonuku “O couuaaibHOM
cTpaxoBanun’, crarbu 23.4 3akoHa A3zepOaiimxanckoi PecryOmm-
Ku “O AUIIOMaTHYECKOM Ciyxk0e”, MOCKOJIbKY C 3apabOTHOM Iljia-
Thl COTPYIHHKOB TUIUIOMATHYECKOU CITyKObI, KOMaHAMPYEMBIX 32
pyOex B Mopsiike pOTalUH, W JIUL, OCYUIECTBISIOIIMX AJIMUHUCT-
PaTUBHO-TEXHUYECKOE OOCITyXHBAHUE OPraHOB JUIUIOMATUYECKOM
CITyX0bl, MOTy4aeMoii 3a pyoexKoM, HEe B3UMAIOTCS BBIILIATHI O CO-
LUAIbHOMY CTPAaXOBaHMIO, a IIEPUOJIbI, B TEUEHHUE KOTOPBIX OHM I10-
Jy4daroT 3apaboTHYyIO0 IJIaTy 3a pyoekoM, He BKJIOUAIOTCS B CTax
COLIMAJIBHOIO CTPAaxOBaHU4, IIPU HAUYUCIIEHUM UM IIEHCHi, 3THU J0-
XO/Ibl HE YYMTBHIBAIOTCS.

2. IlocTaHOBIEHUE BCTYNAET B CUILYy CO THS €ro OMyOJIMKOBAaHUSI.

3. OnyOnuKoBaTh TMOCTaHOBJIEHME B raszerax ‘‘AzepOaiikan”,

“Pecnybnuka”, “Xanr razetn”, “bakunHckuii paboumii” u B
“Ceegenusix  KonctutyumoHHoro cyga  A3sepOailjixKaHCKOM
PecnyOnuku™.

4. Pemenue 4Biasgercd OKOHYATENIBHBIM, HE IOMUIEXUT OTMEHE,
U3MEHEHUI0 WM O(UIUATFHOMY TOJKOBAaHUIO KaKUM-THOO opra-
HOM WM JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki vo Vergi Macallalarinin,
“Ipoteka haqqinda” va “Icra haqqinda” Azarbaycan
Respublikas1 Qanunlarinin bazi miiddaalarinin
alagali sokilds sorh edilmasina dair

23 iyul 2020-ci il Baki sohori

Azorbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Stidabe Hesenova,
Rovsen Ismayilov (meruzaci-hakim), Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden
ibarot torkibdo,

mohkemsa katibi Foraid Sliyevin istiraki ils,

Azarbaycan Respublikas1 Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Mehkemasi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 vo 33-cii maddoalerine ve Azerbaycan
Respublikas1 Konstitusiya Mehkemaesinin Daxili Nizamnamasinin
39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur gaydasinda kegirilon mehkemso iclasinda Baki
Apellyasiya Moahkomasinin miiraciati osasinda Azerbaycan Res-
publikast Miilki ve Vergi Macallalerinin, “Ipoteka haqqinda”
ve “Icra hagqqinda” Azerbaycan Respublikasi Qanunlarinin bezi
miiddealarimin olageli sokilde serh edilmesine dair konstitusiya
isina baxdu.

Is iizro hakim R.Ismayilovun meruzesini, maraqli subyektlor
Baki Apellyasiya Mohkomasinin ve Azerbaycan Respublikasi
Milli Maclisinin niimayandelarinin yazili ¢ixiglarini, miitoxassislor
Azorbaycan Respublikast Ali Mehkemasinin, Azarbaycan Respub-
likas1 Morkozi Bankinin ve Azerbaycan Respublikasi Igtisadiyyat
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Nazirliyi yaninda Dovlat Vergi Xidmetinin yazili miilahizalerini, is
materiallarin1 aragdirib miizakire edarak, Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Plenumu

MUODYYON ETDI:

Baki Apellyasiya Mohkomosi Azerbaycan Respublikasinin
Konstitusiya Mehkemasine (bundan sonra — Konstitusiya Mahke-
masi) miiraciat ederak Azerbaycan Respublikast Miilki Macellosi-
nin (bundan sonra — Miilki Macslla), Azarbaycan Respublikasi Ver-
gi Mocollosinin (bundan sonra — Vergi Macellosi), “Ipoteka haqqin-
da” Azerbaycan Respublikas: Qanununun (bundan sonra — “Ipoteka
haqqinda” Qanun) ve “Icra haqqinda” Azerbaycan Respublikasi
Qanununun bazi miiddealariin slagsli sokilde sorh edilmesini xa-
his etmisdir.

Miiraciotde qeyd olunur ki, “AccessBank” Qapali Sehmdar
Cemiyyati (bundan sonra — “AccessBank” QSC) “©Omlak Ixtisaslas-
dirtlmis Horrac Markoazi” Moahdud Masuliyyetli Comiyyatine qarsi
iddia erizesi ile 1 sayli Baki Inzibati-iqtisadi Mehkemesine miira-
ciot ederak, kecirilmis harracin yekunlarina dair protokolun ve algi-
satq1 miigavilesinin “AccessBank™ QSC toerafinden sadelosdirilmis
vergi 6denilmaden ve hemin verginin 6denilmasi ondan teleb edil-
moadoen baglanmasi vezifasinin cavabdehin {izerine qoyulmasinm
xahis etmisdir.

“AccessBank” QSC “Ipoteka haqqinda” Qanunun 43.7-ci
maddesine istinad ederak borcun avezi olaraq ona toklif olunmus
oamlaklar1 gebul etdiyini bildirmis, harraca ¢ixarilmig ipoteka pred-
metinin saticis1 olmadigini osas tutaraq ondan vergilorin 6denilme-
sinin teloeb olunmasini ve bu asasla cavabdehin homin emlaklarin
onun ada resmilegdirilmesinden imtinasini asassiz saymisdir.

1 sayli Baki Inzibati-iqtisadi Mehkemaesinin 9 dekabr 2019-cu il
tarixli gotnamasi ilo “AccessBank” QSC-nin iddia telebi temin
edilmisdir.

Hoemin gotnamoaden miistaqil teleb ireli siirmayen ligiincii soxs
Azarbaycan Respublikasinin Vergilor Nazirliyi (bundan sonra —
Vergilor Nazirliyi) apellyasiya sikayoti verorok gotnamenin logv
edilmesini vo iddia arizesinin tomin edilmemesi barade gotname
gobul edilmesini xahis etmisdir.
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Baki Apellyasiya Mahkomasi ige baxarken miilki ganunvericilik-
do ipoteka saxlayanin mehkeme gaydasinda tomin olunmus tolebi
osasinda icra mamurunun harrac teskilatina verdiyi sifarise asasen
kecirilmis tokrar harrac bas tutmadigi halda, ipoteka predmetinin
ipoteka saxlayan torafinden oldo edilmasi zamani 6domoa menbe-
yinda tutulmasi teleb olunan sadelosdirilmis verginin 6denilmasi
osaslarini miiayyon edon hiiquq normalarinin geyri-miioyyonliyi vo
moahkamelarde belo miibahiselerin halli zamani forqli yanagsmalarin
movcudlugunu nazers alaraq, vahid mehkemse tocriibasinin forma-
lagdirilmast mogsedi ile qaldirilan mesele iizro miivafiq serhin
verilmesinin zoruriliyi gonastine goelmisdir.

Miiracietde gosterilmisdir ki, birinci instansiya meahkemasi got-
namosini “AccessBank” QSC-nin dasinmaz omlaki toqdim eden
soxs deyil, hemin emlaki alde eden gisminde ¢ixis etmasi vo miiva-
fiq emoliyyatda saticinin istirak etmomasi, bu sebabden bankdan
sadolosdirilmis vergi 6denilmesinin toleb edilmasinin qanunauygun
olmamasi ilo esaslandirmisdir.

Is {izro miisteqil teleb ireli siirmeyen iiciincii soxs Vergilor
Nazirliyi iso apellyasiya sikayotini onunla osaslandirmisdir ki,
Vergi Macollasinin 150.1.13-cli maddesi yasayis vo geyri-yasayis,
habelo torpaq sahsloarinin agiq herracda toqdim edilmasi zamani
sadsaloesdirilmis verginin hesablanaraq tutulmasi 6hdeliyini harracin
naticelarini miivafiq protokolla tesdiq eden ixtisaslagdirilmis toski-
latlarin iizerine qoymusdur. Miibahiselondirilon halda, bank amlak1
olde edon, herrac toskilati ise harracin kegirilmoasine cavabdeh olan
soxs qisminde ¢ixis etdiyinden, hemin emsliyyat zamani ipoteka
predmetinin faktiki saticis1 qisminde heg¢ bir subyekt istirak etmir.
Sadalosdirilmis verginin ddeayicisi dasinmaz emlaki toqdim eden
(satic1) olsa da, vergi meblegi mohz emlaki aldo edenin hoyata
kecirdiyi 6denisden tutulur. Bu baximdan, vergi qanunvericiliyi
sadsaloesdirilmis verginin mahz 6deme menbayinde, yoni ddenisin
formasi1 ve iisulundan asili olmayaraq goliri 6deyen sexsden (bank-
dan) tutulmasini, lakin bu vergi mabloginin goliri alde edon, yoni
omlaki toqdim edon soxsin hesabina aid edilmasini miayyen etdi-
yindan, vergilar bank terafinden ddenilmaden herracin naticelori-
nin rosmilesdirilmoesi miimkiinsiizdiir.

Miiraciatde hemginin qeyd edilmisdir ki, masaloyo dair miixtelif
yanasmalardan biri herraca ¢ixarilmis ipoteka predmetinin satilma-
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masl1, yoni harracin bas tutmamasi naticesindoa ipoteka saxlayanin
oamlaki olds etdiyi zaman ondan sadalesdirilmis verginin tutulmasi-
nin, faktiki olaraq ipoteka saxlayanin sonradan omlaki satarken
homin vergini tokrar 6demak macburiyyatinde qalmasina ve bunun,
kreditorun bir emlak iizre bir ne¢o dofo eyni vergini 6domoak chde-
liyi ilo yiiklii edilmesine sebeb olmasidir. Belo ki, “Ipoteka haqqin-
da” Qanunun 43.9-cu maddesine gore, horraca ¢ixarilmis ipoteka
predmeti ipoteka saxlayanin miilkiyyetine kegirso, ipoteka saxlayan
xarakterine ve toyinatina gora ona maxsus ola bilmayen ipoteka
predmetini 6zlinde saxlamissa, o, qanunvericiliklo miioayyon edilmis
qaydada bir il erzinde hemin asyani1 6zgeninkilesdirmalidir. Elace
de nazere alinmalidir ki, kreditin tominatsiz galmamasi {i¢iin ipote-
ka saxlayan amlaki alde etmayoe macburdur.

Miiracietedonin fikrince, tutmanin ipoteka ilo yiiklii edilmis om-
laka yonaldilmesi hagqinda mehkemse getnamasi qanuni qiivveyo
mindiyi andan, ipoteka qoyan hemin emlak1 idare etmoak ve barasin-
do soroncam vermok imkanindan mohrum olur ki, bu da onun hor-
rac emaliyyatinda satict qismindoe istirak etmasini istisna edir. Hom-
cinin hazirki veziyyetde, yoni harrac bas tutmadigindan ipoteka
saxlayanin ipoteka predmetini olde etmasine raziliq vermesinin
hans1 formada resmilesdirilmesi miiayyen edilmemisdir. Bazi hal-
larda tolobkara toklif olunan emlak tehvil-teslim senadi @sasinda
olda edens toqdim olunur, bu ise hemin emlaka hiiquqlarin resmi-
losdirilmasini ¢atinlosdirir. Belo ki, “Dasinmaz omlakin dovlet
reyestri haqqinda” Azerbaycan Respublikast Qanununun (bundan
sonra — “Dasinmaz eamlakin dovlet reyestri haqqinda” Qanun) 8-ci
maddesinde yalniz ganunla miioyyen edilmis qaydada ixtisaslasdi-
rilmig toskilatlar terofinden kecirilon agiq herracin naticalarine
dair yekun protokol dasinmaz emlaka hiiququn geydiyyati ii¢iin asas
kimi nezerds tutulmusdur.

Bak1 Apellyasiya Mohkomasinin genasatine a@sason, qanunverici
yalniz bas tutmus harrac zaman1 6deme manbeayinde vergi tutulma-
st halin1 tenzimlemis, miibahiselondirilon halda ise sadelosdirilmis
verginin 6denilmali olub-olmamasi ve ya kim terefinden 6denilme-
si moasalasini nizamlamamis, bu ise 6z ndvbasinds hakimler arasin-
da miixtelif yanagsmalarin movcudluguna ve oxsar mosoalsaler iizro
miixtelif gorarlarin gabul edilmesine sabab olur.
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Konstitusiya Mohkemasinin Plenumu miiraciotde qaldirilan
masalaler ile bagh asagidakilar geyd etmoayi zoruri hesab edir.

Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra —
Konstitusiya) 73-cii maddesine osasen, ganunla miieyyen edilmis
vergilori vo basqa dovlet 6denislorini tam hacmde ve vaxtinda 6de-
moak her bir kesin borcudur. He¢ kos gqanunla nazerde tutulmus
asaslar olmadan ve qanunda gosterilmis hacmden olave vergileri vo
basqga dovlet 6denisleri 6demaye macbur edile bilmaz.

Konstitusiya Mahkemasi Plenumunun hemin maddeays dair forma-
lasdirdig1 hiiquqi mévqeye gora, vergi 6domak vezifasi dovletin sort-
siz tolebi kimi biitiin vergi 6dayicilerine samil olunur. Vergilori 6de-
moak (o climleden ganunvericiliklo miioyyon edilmis miivafiq vaxtda
vo miqdarda) har bir soxsin konstitusiya vezifelerinden biridir.

Vergi 6dayicisinin bu vezifasinde comiyyetin biitlin iizvlerinin
ictimai maraqlar1 6z oksini tapmisdir. Buna gore dovlet yalniz ver-
gi Odoyicilerinin deyil, hoam¢inin comiyyatin diger iizvlerinin do
hiiquq ve ganuni menafelarinin qorunmasi maqsedile vergi hiiquq
minasibatlerini tenzimlomoak sahesinde ganuni tedbirler gérmek
hiiququna ve vezifesine malikdir (Konstitusiya Mahkemasi Plenu-
munun “Azerbaycan Respublikasi Vergi Macollosinin 78.3, 85.4,
90.3 vo 93.1.1-ci maddelerinin sorh edilmesine dair” 2011-ci il
12 yanvar tarixli Qoarari).

Konstitusiya Mohkemasinin Plenumu mesals ilo bagli formalas-
dirdig1 ¢coxsayli hiiquqi movgelorini tokrarlayaraq bir daha qeyd edir
ki, dovlat ve boaladiyye biidcelorinin formalasmasi menbaleri sira-
sinda vergilerin xiisusi yeri vo ¢okisi vardir. Vergi miinasibatlorini
tonzimlomak yolu ile dévlat 6zii niin ve baladiyysalarin maqsed ve
vozifolarinin hoyata ke¢irilmosini tomin edir. Biidco sistemi ilo ver-
gilor arasindaki movcud olagelorin hacmi ve méhkemliyi dovlet vo
comiyyotdoki iqtisadi ve sosial proseslorin inkisafina gosterdiyi
tosirle six baghdir. Dévlet mehz maliyye resurslar1 (o ciimleden
vergi yigimlar1) hesabina iqtisadi, sosial, ekoloji ve s. sahalardeki
funksiyalarinin maliyyelosdirilmesi imkanina malik olur. Dovlet
xalqin ve har bir vetondasin rifahinin yiiksaldilmesi, onun sosial
miidafiosi ve layiqli hayat seviyyesinin qaygisina qalmasi funksiya-
larinin hayata kecirilmasinin temin edilmasi ii¢lin ganunla miiayyan
edilmis vergilori 6demakla bagh fiziki ve hiiquqi sexslerin hiiquqi
vozifoelorini yaradir.
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Qeyd olunmalidir ki, Konstitusiyanin 94-cii maddesinin I hissesi-
nin 15-ci bandine miivafiq olaraq, Azerbaycan Respublikasinin Milli
Maclisi (bundan sonra — Milli Maclis) maliyye faaliyyeatinin asasla-
r1, vergilar, riisumlar vo ddeniglere dair imumi gaydalar miioyyen
edir. O, Konstitusiyanin 73-cii maddasinde nazarde tutulmus kons-
titusiya vezifosinin lazimi seviyyade yerine yetirilmasi li¢iin miisto-
qil olaraq vergitutmanin asas elementloarini vo vergilorin miqdarini,
vergi Odeyicilerinin ve vergitutma obyektlorinin torkibini, vergi
deracalarinin ndvlerini, vergi dovriiniin davamliligini, vergi bazasi-
nin miloyyonloasdirilmasi li¢lin garokli olan deyer ve kemiyyet gos-
toricilerini, vergilorin hesablanma gaydasini ve s. miiayyon edir.

Konstitusiya Mahkamaesinin Plenumu bir sira gerarlarinda qa-
nunverici torofindan har hansi ictimai miinasibatloerin tenzimlonmae-
sino dair normativ hiiquqi aktlar gebul edilorken hiiquqi miieyyen-
lik prinsipine riayet edilmesinin vacibliyini vurgulamigdir.

Hiiquqi miiayyenlik prinsipi hiiququn aliliyinin asas aspektlorin-
den biri kimi ¢ixis edir. Hor bir ganunun ve ya onun har hansi bir
miiddeasinin hiiquqi miieyyenlik prinsipine cavab vermasi olduqgca
vacibdir. Bunun tomin edilmasi ii¢lin hiiquq normalar1 birmenal1 vo
aydin olmalidir. Bu, 6z ndvbasinde her kase onun hiiquq ve azadlig-
larin1 miidafie edoceyine, hiiquq totbigedonin herokatlorinin ise
prognozlasdirila bilen olacagina eminlik vermselidir. Bunun oksi,
yoni hliquq normasinin mezmununun geyri-miayyonliyi hiiquq tet-
bigetmada mahdudiyyetsiz miilahize li¢iin imkan yaratmagqla, her bir
normativ hiiquqi aktin asasinda dayanmali olan qanunun aliliyi,
qanun vo meahkeme qarsisinda beraberlik ve adalet prinsiplerinin
pozulmasina gotirib ¢ixara biler (“Azerbaycan Respublikasinda hor-
bi xidmato c¢agirisin osaslart haqqinda” Azerbaycan Respublikasi
Qanununun 21-ci maddesinin ve Azerbaycan Respublikasi Cozalarin
Icrast Macallasinin 180.3-cii maddesinin miiddealarinin serh edil-
mosine dair” 2008-ci il 22 sentyabr tarixli ve “Azerbaycan Respub-
likas1 Cinayat Macallosinin 59.1.9 va 60-c1 maddslorinin bazi miid-
dealarinin serh edilmasine dair” 2012-ci il 2 aprel tarixli Qorarlar).

Konstitusiya Moahkamasinin Plenumu godsterilon movqelaroa
asaslanaraq qeyd edir ki, miivafiq qanunvericilik sahasinin miiddoaa-
larinin geyri-miiayyoenliyi hem vergi 6dayicilerinin hiiquglarinin
pozulmasina, hom do vergidon yayinma hallarina sebob ola biler.
Mohz buna gore do adigokilon qanunvericilik sahasi har kosin tolob
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olunan vergini ne vaxt vo hansi qaydada 6demsli olduguna dair tam
vo doqiq malumatli olmasini miimkiin eden seviyyadea qurulmalidir.
Bu zaman onu da neazere almaq lazimdir ki, vergi qanunvericiliyi
aktlarindak1 biitiin ziddiyyetler ve anlasilmazliglar vergi 6deayicisi-
nin xeyrina hall olunur. Belo ki, Vergi Macallasinin 3.9-cu madde-
sino miivafiq olaraq, vergiloer haqqinda qanunvericilik elo torzde
formalagdirilmalidir ki, hor kes hansi vergilari, hans1 qaydada, ne
vaxt vo hansit mablegde 6demsali oldugunu daqiq bilsin. Homin
Macollonin 3.11-ci maddasine uygun olaraq ise vergilor haqqinda
qanunvericiliyin biitiin ziddiyyetlori vo aydin olmayan maqgamlari,
vergi 0dayicisinin xeyrine sorh edilmelidir.

Konstitusiya Moahkemasinin Plenumu miiracietedonin ipoteka
predmetinin ipoteka saxlayan terafinden olde edilmesi zamani
sadelosdirilmis verginin O6denilmasi gaydasinin ganunvericilikde
tonzimlonmamasi deliline aydinliq getirilmasi ligiin meseloye dair
movcud qanunvericilik normalarinin nezerden kecirilmasini zoruri
hesab edir.

Miilki Macellenin borclunun 6hdelikleri yerine yetirmayi gecik-
dirmasinin naticalorini tonzimloyon 319.1-ci maddesindo gostoril-
misdir ki, ager borclu icrasini tomin etmak {i¢iin asyanin ipotekaya
verildiyil ohdeliklerin yerine yetirilmasini gecikdirmisso, ipoteka
saxlayan ipoteka ile yiikli edilmis obyekti agiq harracdan satmaq
hiiququna malikdir. Homin Macallonin 319.3-cii maddesine gora,
ipoteka ilo yiiklii edilmis obyektin alicist satinalma qiymatini 6de-
moaye borcludur. Ipoteka il yiiklii edilmis obyektin tutmaya yonal-
dilmesi xercloeri satinalma giymetinden tutulur.

Vergi Macallasinin 150-ci maddasinde 6dome menbayinde ver-
ginin tutulmasi qaydast miieyyon edilmisdir. Homin Macallonin
2018-ci il 30 noyabr tarixinde alave edilmis 150.1.13-cli maddesine
uygun olaraq, qanunla miioyyon edilmis hallar istisna olmagla,
yasayis vo geyri-yasayis sahalarinin, habelo torpaq sahelerinin agiq
herrac gaydasinda teqdim edilmesi ilizro herracin naticalarini
“Dasinmaz omlakin dovlet reyestri haqqnda” Qanunun 8.0.2-ci
maddasinde miieyyean olunmus protokolla tosdiq eden ixtisaslasdi-
rilmig togkilatlar 6demoe meanbayinda vergi tutmaga borcludur. Adi-
cokilon maddads istifade edilon “mallarin teqdim edilmosi” miid-
deasinin anlayis1 Vergi Macelloesinin 13.2.10-cu maddesinda veril-
misdir. Bumaddaye gore, mallarin toqdim edilmasi — mallar tizorin-
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de miilkiyyat hiiququnun basqasina verilmasi, habela bunlarla moeh-
dudlasdirilmayan, mallarin satisi, miibadilesi, hadiyye verilmesi,
natura soklinde emeakhaqqi 0denilmasi ve natura seklinde diger
o0demeler, hamg¢inin girov qoyulmus mallar tizre miilkiyyet hiiququ-
nun girov saxlayana vo ya digor soxso ke¢gmasi, bina tikintisi foaliy-
yoti ilo masgul olan soxsler torafinden yasayis ve qeyri-yasayis
sahalerinin notarial qaydada tesdiq edilmekla, habels notarial qay-
dada tesdiq edilmeaden baglanmis miiqavileler {izre, hamgcinin
monzil-tikinti kooperativi tizvlerinin imumi yigincaginin gorari ile
ozgoninkilesdirilmasidir.

Eyni zamanda, Vergi Macaollasinin 150.3-1-ci maddasine asasen,
notarius veo ixtisaslasdirilmis herrac toeskilatlart bu Macellonin
220.8-ci ve 220.8-1-ci maddalarine uygun olaraq sadelasdirilmis
vergini hesablayaraq 1 (bir) bank giinii erzinde dovlet biidcesina
Odoyir vo hesabat aymdan sonraki aymn 20-den gec olmayaraq
mivafiq icra hakimiyyeti orqanimmin miieyyen etdiyi forma {iizro
beyannameni vergi orqanina vermaya borcludur.

Maddelerin mazmunundan goriindiyii kimi, yuxarida gostorilen
normalar yasayis ve qeyri-yasayis saholorinin hoarrac qaydasinda
toqdim edilmesi zamani verginin mahz 6deme menbeayinde, yoni
amlaki alde edonin hayata kecirdiyi 6denisden tutulmasini nazerda
tutur.

Hoarrac bas tutmamis elan edildikde ise ipoteka saxlayan ipoteka
predmetini tokrar horracdaki satis qiymetinden 25 faiz az olmayan
qiymsatle ala bilar, bu sortle ki, ipoteka predmetinin on asag1 satis
qiymeti an azi hiiquqlarinin geydiyyat novbeliliyine gore ipoteka
predmetini satin alan ipoteka saxlayandan iistiin olan diger ipoteka
saxlayanlarin teloblorinin 6denilmesi li¢iin kifayet godor olsun
(“Ipoteka hagqmnda” Qanunun 43.7-ci maddesi).

Qeyd edilon halda emlaki alde eden torefinden 6denis hoyata
kecirilmadiyinden yuxarida gdsterilon normalarin tetbiqi miimkiin-
siiz olur. Vergi 6denilmasi gqaydasini tonzimleyan miivafiq ganun-
vericilik normalarina nezer yetirildikdo, horracin bas tutmamasi
sobabinden emlakin ipoteka saxlayan terofinden olde edilmasi
zamani vergilerin 6denilmeli olub-olmamasi meseloesini nizama
salan normalarin mévcud olmadig1 aydin goriiniir. Eloce de miiva-
fiq masale arasdirilarken ipoteka saxlayanin, bir ¢ox hallarda mac-
buriyyet qarsisinda qalaraq ipoteka predmetini almasi, “Ipoteka
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haqqinda” Qanunun 43.9-cu maddasine uygun olaraq, xarakterino
vo toyinatina gore ona moaxsus ola bilmeyen ipoteka predmetini
ganunvericilikle miieyyen edilmis qaydada bir il erzinde 6zgeninki-
losdirmali olmas1 kimi hallar diggeti calb edir.

Arasdirilan mesele iizra vacib magamlardan biri do ipoteka pred-
metinin ipoteka saxlayan torafindon oalde edilmesi zamani rosmilos-
dirilme gaydalarinin qanunvericilikde nezerde tutulmamasidir. Bu
iso tocriibodo homin aktin miixtelif tisullarla roesmilesdirilmesine ve
omlaka dair hiiquqlarin miixtelif senadlor asasinda gqeyds alinmasi-
na sebab olur. Halbuki “Dasinmaz amlakin dévlet reyestri haqqin-
da” Qanunun 8-ci maddesinde ve Miilki Macallenin 139-1-ci mad-
desinde dasinmaz emlak iizerinde hiiquqlarin emele goelmasinin,
basgasina kegmasinin, mahdudlasdirilmasinin (yiikliiliiyiiniin) ve
xitam verilmasinin dovlet qeydiyyati iiclin konkret osaslar sadalan-
misdir.

Konstitusiya Mahkemasinin Plenumu Klark Qordon Morrisin

sikayeti iizro 2017-ci il 26 may tarixli Qerarinda ganunun aydin
olmasi telabi ile baglh geyd etmisdir ki, ganunun aydin ve proqnoz-
lagdirila bilen olmasi hiiquqi dovletin vacib tezahiirlorinden biri
olan ganunun imumiliyini tomin etmok zorurati ilo uzlagmalidir.
Nozoro almaq lazimdir ki, qanunun metninin miitleq aydinligi
(qanunvericinin biitiin miimkiin ola biloecek hayati hallar1 ganunda
nazoarde tutmasi) qeyri-realdir. Bu sebabden qanunda {imumi anla-
yislardan istifade edilmesi qagilmazdir.

Bu baximdan, hiiquqi normalarin bazen qagilmaz olan natamam-
181 vo ya geyri-miioyyonliyi mohz mehkomae tocriibasi vasitosi ilo
aradan qaldirilir (Konstitusiya Mehkemasi Plenumunun R.Cafero-
vun sikayeti tizro 2012-ci il 18 may tarixli Qorar1).

Bu zaman mahkemsa tocriibesinde normativ hiiquqi aktlarin miid-
dealar1 onlarin konstitusiya hiiquqi menasina uygun totbiq olunma-
lidir (Konstitusiya Mehkemasi Plenumunun “M.Meammadovun
sikayoti osasinda Azerbaycan Respublikasi Inzibati Prosessual
Macallosinin 55-ci maddesinin bezi miiddealarinin Azerbaycan
Respublikas1 Konstitusiyasinin 60-c1 maddesinin I hissesine uygun-
lugunun yoxlanilmasina dair” 2014-cii il 29 aprel tarixli Qorar1).

Lakin onu da nazere almaq lazimdir ki, bazen forqli tisullardan
(metodlardan) istifadeye osaslanan mehkeme tofsiri neaticesinde
hiiququn tetbiqinin miixtelif variantlarinin formalasmasi miimkiin-
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diir. Homin variantlarin hor biri ise ayri-ayriligda Konstitusiyanin
yol verdiyi forqli hiiquqi tenzimlome modeli ¢arcivasinde hiiquqi
cohotdon osaslandirilmis sayila biler.

Bu veziyyetde miivafiq qanunun haqiqi mezmununun miioyyoen
edilmosinin an dogru yolu hakimiyyaetlorin boliinmesi prinsipinin
toloblorine osaslanaraq (Konstitusiyanin 7-ci maddesinin III hissasi),
normanin qanunverici orqan torafinden deqiqlesdirilmasinden iba-
rotdir. Vergitutma sahasinde ise bu mévqe hom do Konstitusiyanin
73-cti maddesinden irali golir. Bu maddenin menasina gore yalniz
qanunla miiayyen edilmis asaslarla vergilori tam hacmde ve vaxtinda
odemak har kesin borcudur.

Yuxarida gosterilonloari, habele miiraciotde galdirilan measeloye
dair mehkema tocriibesinde olan forqli yanagmalarin mévcudlugu-
nu nazore alaraq Konstitusiya Mahkemesinin Plenumu hesab edir
ki, ipoteka saxlayanin mehkeme gaydasinda toemin olunmus telebi
osasinda, icra memurunun harrac teskilatina verdiyi sifarisi ile keci-
rilon tekrar harracin bas tutmamasi naticesinda ipoteka predmetinin
ipoteka saxlayan terofinden alde edilmesi zamani1 6dema manbe-
yinde tutulmasi teleb olunan sadeloesdirilmis verginin 6denilmesi
qaydalar1 ganunverici terafinden aydin sekilde tenzimlenmelidir.

Qeyd olundugu kimi, bu zaman ganunverici vergitutmanin asas
elementloarini ve vergilorin miqdarini, vergi 6doyicilarinin ve vergi-
tutma obyektlorinin torkibini, vergi derocalerinin ndvlerini, vergi
dovriiniin davamliligini, vergi bazasinin miioyyonlosdirilmasi ti¢iin
goroakli olan deyar ve kemiyyet gostericilorini, vergilorin hesablan-
ma gaydasini ve s. miieyyen edarken kifayet qoder genis miilahize
sorbastliyine malikdir.

Oxsar hiiquqi mévgelar Insan Hiiquglar {izre Avropa Mahkema-
sinin (bundan sonra — Avropa Moahkomaesi) gorarlarinda da oks
olunmusdur. Mahkema dofelorle qeyd etmisdir ki, Toraf Dovlatler
0z vergi siyasatlorini formalasdiraraq ve hayata ke¢irorok, vergiloe-
rin 6denilmesini temin etmak ii¢lin hazirliq gérmek maqsedi ilo
mileyyon miilahize serbestliyine malikdirler (Gasus Dosier-und
Fordertechnik GmbH Niderlanda qarsi is tizre 1995-ci il 23 fevral
tarixli, N.K.M. v. Macaristana qarsi is tizro 2013-cii il 14 may tarix-
li, §65 ve Microintelect OOD Bolgqaristana qarsi is iizre 2014-cii il
4 mart tarixli, §42 Qorarlar).
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Bununla bels, qanunvericinin geyd edilon miilahize serbastliyi
hadsiz deyil ve Konstitusiyada tesbit olunmus teleblerls, o cliimle-
den Konstitusiyanin 25-ci maddasinin I hissesinde vo 71-ci madde-
sinin II hissasinds aks olunmus baraberlik ve miitenasiblik prinsip-
lori ilo moahdudlasdirilir.

Konstitusiyanin 25-ci maddasinin miivafiq miiddealar ile birlik-
de gotiiriilon 73-cii maddasinin manast ondan ibaratdir ki, vergitut-
manin hiiquqi tenzimlenmesi konstitusiya prinsipi olan, vergilerin
mileyyoan edilmesi zamani her ciir ayri-seckiliyi istisna eden bera-
borlik prinsipine osaslanmalidir. Bu prinsip Vergi Macollosinin
3.6-c1 maddesinde do oks olunmusdur.

Ayri-ayrt vergi odayicilerinin eyni iqtisadi gostericilore malik
olmas1 onlara gars1 eyni vergi neticelerinin bas vermasine sabab
olmalidir. Nezere almaq lazimdir ki, veziyyeti barabar ve ya oxsar
olan subyektlor ti¢iin forqli hiiquqi nizamlamanin nezards tutulma-
s1, @gor bunun liclin obyektiv vo aglabatan asas yoxdursa, hemin
hiiquqi veziyyatin barabarlik prinsipinin pozulmasi kimi giymetlen-
dirilir (Konstitusiya Moehkemasi Plenumunun “Omek pensiyalari
haqqinda™ Azerbaycan Respublikast Qanununun 37.3.4-cti madde-
sinin Azarbaycan Respublikasinin Konstitusiyasina uygunlugunun
yoxlanilmasina dair” 2014-cii il 14 noyabr tarixli Qorar1).

Bununla yanas1 nezere alinmalidir ki, vergi 6hdaliklari iqtisadi
foaliyyetlo sortlonir vo hemin 6hdsliklerin yaranmasindan avvel,
bir gqayda olaraq, miivafiq soxslorin digerlori ilo miilki hiiquqi
minasibatlore daxil olmasi bas vermolidir. Galacok vergi 6hdelik-
lori moehz hemin miinasibatloerdan irali galir ve ya onlarla yaxindan
olagelidir. Basqa sozle, vergitutma sahasinde qanunvericilik miila-
hizesi hom do vergitutma veo tosorriifat foaliyyeti arasindaki olaqe
ilo sortlonir.

Buna gore do, ganunverici, miivafiq hiiquqi tenzimlemeni hoaya-
ta kecirorkon, Konstitusiyanin 13 ve 29-cu maddalsalerinin, habelo
71-ci maddesinin II hissaesinin menasina gora, tokca dovlatin iqtisa-
di tohliikesizliyi ile bagl olan publik maraqlarindan deyil, miilki hii-
quq miinasibatlorinin istirakg¢is1 olan fiziki ve hiiquqi sexslerin
maraqlarindan da ¢ixis etmalidir. Noticode comiyyatin maraqlarinin
qgorunmasi ile sexsiyyatin asas hiiquqlari1 arasindaki nisbatin qorun-
mast vo Konstitusiyanin miidafie etdiyi deyerler arasinda adaletli
tarazligin yaradilmas1 miimkiin olar.
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Maosoeloyo dair oxsar hiiquqi movqgelor Avropa Mahkemasinin
gerarlarinda da oks olunmusdur. Mehkeme qeyd etmisdir ki “Insan
hiiquglarinin ve asas azadliglarin miidafiasi haqqinda” Konvensiya-
nin 1 sayli Protokolunun 1-ci maddesi miidaxilenin, o ciimleden
vergitutma sahasinda, qarsiya qoyulmus moaqgsade aglabatan sokilde
miitonasib olmasini da telab edir. Miivafiq olaraq, hiiquq ve azad-
liglara istonilon miidaxile cemiyyetin timumi maraqlari ilo fordi
soxsin fundamental hiiquqlarinin miidafiesi teleblori arasinda “eda-
lotli tarazliga” cavab vermsalidir. Tolob edilon odalatli tarazliga
nail olmaq tiglin miivafiq soxs fordi ve hadden artiq yiike meruz
qalmamalidir (Iwaszkiewicz Polsaya garst is lizre 2011-ci il 26 iyul
tarixli, §44; “Bulves” AD Bolqaristana qars1 is lizre 2009-cu il
22 yanvar tarixli Qerarlar).

Digor dovletlorin konstitusiya miithakime orqanlarinin tacriibe-
sinde do (Fransa Respublikasi Konstitusiya Surasinin 2007-ci il
16 avqust tarixli Qorari, no. 2007-555 DC; Almaniya Federal Kons-
titusiya Mehkemasinin 2016-c1 1l 18 yanvar tarixli gerardadi, 2 BvR
2194/99) analoji movqelora rast golinir.

Qeyd olundugu kimi, kecirilmis tokrar harrac bas tutmamis elan
edildiyi halda sadelosdirilmis verginin 6denilmali olub-olmamasi vo
ya kim terafinden ddenilmeli olmast mévcud qanunvericilik norma-
lar1 ile tam nizamlanmadigindan, Konstitusiya Mehkemasinin Plenu-
mu miivafiq sorhle meselonin tenzimlenmesini qeyri-miimkiin
hesab edir. Bu baximdan Konstitusiya Mehkemasinin Plenumu ver-
gilorin dovletin iqtisadi ve sosial prosesloerin inkisafina gosterdiyi
tosiri, iqtisadi veziyyaeti, eloce do mahkemalards bu gebilden olan
coxsayli iglerin baxilmasinin dayandirilmasini nezere alaraq qeyd
etmayi vacib hesab edir ki, gdstorilon mesoalalorin qanunvericilikdo
miimkiin qeder qisa miiddet orzinde tonzimlonmasi zeruridir.

Gostorilonlori nazere alaraq Konstitusiya Mehkemsasinin Plenu-
mu asagidaki naticeye golir:

— ipoteka saxlayanin maehkeme gaydasinda temin olunmus telebi
osasinda kecirilmis tokrar harrac bas tutmamis elan edildikds, ipo-
teka predmetinin ipoteka saxlayan torefinden alde edilmesi zamani
sadoelosdirilmis verginin 6denilmasi qaydalarinin bu Qerarin tosvi-
ri-osaslandirict hissasinde aks olunan hiiquqi movgelor nezare alin-
maqla miimkiin goder qisa miiddet arzinde tenzimlenmesi Milli
Macliso tovsiyo edilmolidir.
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Azarbaycan Respublikas1 Konstitusiyasinin 130-cu maddasinin
VI hissesini vo “Konstitusiya Mohkemasi hagqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemasi-
nin Plenumu

QORARA ALDI:

1. Ipoteka saxlayanin mohkemoe qaydasinda temin olunmus
tolobi osasinda kecirilmis tokrar horrac bas tutmamais elan edildikda,
ipoteka predmetinin ipoteka saxlayan torofinden olde edilmasi
zamani sadelogdirilmis verginin 6denilmasi qaydalarinin bu Qerarin
tosviri-osaslandirici hissesindo aks olunan hiiquqi movgeloer nozers
alimmaqgla miimkiin goder qisa miiddet erzinde tenzimlonmasi
Azorbaycan Respublikasinin Milli Maclisine tovsiye edilsin.

2. Qorar darc edildiyi giinden qlivveye minir.

3. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkomaesinin Malumati”nda derc edilsin.

4. Qerar gotidir, heg bir organ ve ya soxs terafinden lagv edilo,
doyisdirile vo ya rosmi tofsir edile bilmez.
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NUMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKHA

IMIOCTAHOBJEHUE
IUDIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAVIIKAHCKOW PECITYBJIUKHU

O TONKOBaHMHU HEKOTOPBIX MOJI0KeHUi I'paxaanckoro
u Hanoroeoro KoxekcoB A3zepbaiimkanckoii Pecryommkm,
3akoHOoB A3epoaiimkanckoi Pecny6iuku '"O6 unoreke'

1 ""O0 ucnoiHeHuH'' B X B3aMMOCBA3U

23 urona 2020 roga ropoa baky

[Tnenym Koncruryunonnoro Cyna A3sepOaiimxanckoi Pecry6-
ouku B coctae @apxana AOnymnaeBa (mpexacenaresnb), CoHbI
CanmanoBoii, Cynabsl ['acanoBoii, Posmana WcmaunnoBa(cyaps-
noknanuuk), Ixevixyna Iapamxkaesa, Padasng I'Bananze, Maxupa
Mypanosa, Ucsl Hapxadosa u Kampana lacpuesa,

¢ yuactueM cekperaps cyna Papauna Asnuesa,

B coorBeTrctBUM ¢ yacteto VI crateu 130 KoHcTuTyuum
Azepbaiimxanckoit Pecnyonukm, crateamu 27.2 u 33 3akoHa
AzepOaiimxkanckoii Pecriyonmuku "O Koncturyumonnom Cyne" u
cratbeil 39 BayrpenHero YcraBa Koncrurynmonnoro Cyna
Azepbaiinxanckoil Pecriyonuku B cyneOHOM 3acefaHuu, MPOBOIU-
MOM B TOpPSAKE MUCbMEHHOH MPOIEenypbl 0COO0r0 KOHCTHUTYIIMOH-
HOTO MPOU3BOACTBA, HA OCHOBaHUM oOpamenus bakunckoro Amen-
nsauroHHoro Cyna paccMOTpesl KOHCTUTYLIMOHHOE [IEJI0 O TOJIKOBA-
HUU HEKOTOpBIX mosoxeHui I'paxnanckoro u HamoroBoro Kopek-
coB AsepOaifmxanckoii Pecnyonuku, 3akoHoB A3zepOallkaHCKOIMA
Pecnyormuku "O6 wuroteke” u "OO UCIIONHEHUH'" B X B3aUMOCBS3H.

H3yduB u oOcynus nokian cynpu P. McmawnioBa, 1o nemy much-
MEHHbIE BBICTYIUIEHUS TPEICTaBUTENIeH 3aMHTEPECOBAHHBIX CYOb-
ekToB bakunckoro AnemsiunonHoro Cyma u Mwiu Memxnuca
AzepOaiimxanckoir Pecnybnuku, u3moXeHHe B MUChbMEHHOM
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topme, oBojibl cnienmacToB — BepxosHoro Cyna A3epOaiiikaHcKoii
Pecny6nuku, LenTtpansnoro banka AzepOaiimkanckoil Pecryomuku
u TlocynmapctBennoii Hanorosoit Cmyx0b1 mpu MuHHCTEpPCTBE
DkoHoMuku A3zepOaiimxanckoii PecrnyOnuku, marepuansl Jena,
[Tneaym Koncrturynmonnoro Cyma Azepbaiimxanckoi Pecryonvku

YCTAHOBMUI:

Bakunckuii Anemuaunonssiii Cyn oopatusiuch B KoHCTUTYIH-
onnbnii Cyn AsepOaiimxanckoir Pecnybnmku (nanee — Koncturty-
uuoHHbd Cyn) MONpoCUsl JaTh

TOJIKOBaHME HEKOTOpbIX mnojoxenuil ['paxmanckoro Kopekca
AzepOaiimxanckoii Pecniyonuku (manmee — I'paxnanckuii Kopekc),
Hanorosoro Kogekca Aszep6aiiikanckoit PecnyOnmuku (nanee —
Hanoroseiit  Konekc), 3akona AsepOaitikanckoir PecryOnuku
"O6 MHmnoreke" (manee — 3akon "OO6 MHmnoreke") m 3akoHa
Asepbaiimkanckoil Pecriyormmiku "O6 HcrionHeHnn" B BX B3aUMOCBSI3H.

B oOpamenun otmevaetcs, uyTo 3akpeiToe AKIIMOHEpHOE
OomiectBo "AccessBank" (manee — 3AO "AccessBank") oOparus-
mmch B bakuucknii AnmunuctpatuBHo-DKkoHOoMUYecknuii Cyn Ne 1
C HUCKOBbIM 3agBiieHueM, npotuB OO6miectBa ¢ OrpaHuYeHHOM
OtBercTtBeHHOCThI0 "CrienManu3upoBaHHbIl AyKIIMOHHBIN LleHTp
Hensukumoctu", MONPOCHT BO3JTOXHUTh HAa OTBETYMKA OOs3aH-
HOCTb IO COCTaBJICHMIO IIPOTOKOJIA W 3aKJIIOYEHHUI0 J0roBOpa
KYIUTU-TIPOAQXHU 0 UTOTaM MPOBEIEHHOTO ayKlUoHa 0e3 YIUIaThl
yrpolieHHoro Haimora co cropodsl 3A0O "AccessBank" u npenbss-
JIeHus K HeMy TpeboBaHMs 00 yIulaTe JaHHOTO Hajiora.

Ccpinagcy Ha cratbio 43.7 3akona "OO0 wumnoreke", 3A0
"AccessBank" 3asBu10, UTO NMPUHSIIO MPEATIOKEHHOE €My UMYILIe-
CTBO B KauecTBE KOMIIEHCALUU J0JITa, MPU 3TOM OIHUPasICh Ha TOT
thaxkT, YTO OH He SBJSUICS MPOAABLIOM BBICTABIEHHOIO Ha ayKIIMOH
npeaMeTa WIOTeKU, NMPU3HATO0 HEeOOOCHOBaHHBIM TpeOoBaHue 00
yIulaTe HajloroB M OTKa3 OTBETYMKa Ha 3TOM OCHOBaHHH B OhOpM-
JIEHUU JIaHHOTO MMYILECTBA Ha €ro umsl.

Pemennem bakuHckoro AIMHHHCTPaTUBHO-DKOHOMHYECKOTO
cyna Ne 1 or 9 mexabps 2019 roma mckoBoe TpeboBanue 3A0
"AccessBank" ObL1O yIOBIETBOPEHO.
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Munucrepctso Hanoros AzepOaiiikanckoii PecniyOnuku (nanee
— MunucrepctBo Hastoros), BbICTynHMBIIEE B KayeCTBE TPETHETO
JIMIIa He BIABUHYBIIEE CAMOCTOSTEIBHOTO TpeOOBaHUS MO TaHHO-
MY pellIeHUI0, MMOJAN0 aleUIaIUOHHYI0 Xalody ¢ mpockOoi oTMe-
HUTh pellleHue W NMPUHATH pelieHue 00 O0TKasze B yIOBIETBOPEHUU
UCKOBOIO 3as1BJICHUA.

[IpyHyMad BO BHHUMaHUE HEOIPENEICHHOCTh IPABOBbIX HOPM
IPaXIAHCKOTO 3aKOHOAATENbCTBA, YCTAHABIMBAIOIIUX OCHOBBI
YILUIAThl YIPOILIEHHOIO HAJIOra, MOMJIEXAIIEro yIepXKaHUK Y UCTOY-
HUKA BBIIUIATHI IIPU NOJyYEHUU MPEIMETa UIIOTEKU UIOTEeKOoIepxKa-
TEJEM, B CJIy4ae, HE COCTOSBIIErocd IOBTOPHOIO ayKLIMOHA, IIpO-
BEJICHHOTO Ha OCHOBE 3asBKE HCIIOJIHUTEJIbHOI'O YMHOBHHMKA Opra-
HU3AIMKA ayKIIMOHHOW TOPrOBIIM, HA OCHOBAaHMM OOECTIEYEHHOTO B
cyneOHOM mopsiike TpeOOBaHUS HUIMOTEKO JepXaTelsd, U Haluuue
Pa3IMYHBIX TOOXOJOB K Ppa3pelieHHI0 TaKUX CIIOPOB B Cyaax
Bakunckuii Anemiguuonasii Cyg, paccMaTpuBasi Ie10 HMpUIIes K
BBIBOY O HEOOXOTUMOCTH COOTBETCTBYIOLIETO TOJIKOBAHUS TOCTaB-
JICHHOTO BOIIpOCa C Iebl0 (POPMHUPOBAHUSI EOUHOU CyIeOHOM
MPaKTUKH.

B oOpaiienuu ykazaHo, 4To Cy[ MEpBOil MHCTAHIIUU OOOCHOBAI
ceoe peumieHue teM, uto 3A0O "AccessBank" BbicTynmaer He B
Ka4yeCTBE JIULA, MPEAOCTABISAIONIET0 HEIBUXKHUMOCTh, a B KAYECTBE
npuobperarens JaHHOTO WMYIIECTBa, M OTCYTCTBHEM Y4acTHs
IpO/IaBlia B COOTBETCTBYIOIIEH olepanuu, B CBSI3U C 4yeM TpeOoBa-
HUe K OaHKy 00 ymuiate yIpOIIEHHOTO Halora SBIsSeTCS He
IIPAaBOMEPHBIM.

MununcrepctBo Hanoros, BeIcTynawoliiee B KadyeCTBE TPETHETO
JIMIA, HE BBUIBUHYBIIETO CaMOCTOSITENIbHBIX TpeOOBaHUU MO ey,
000CHOBAJIO CBOIO aNE/UISIIIUOHHYI0 XKaloOy TeM, 4TO CTaTbhd
150.1.13 Hanorosoro Kozaekca Hanaraetr 00g3aHHOCTb 110 HAUHCIIe-
HUIO U B3BICKAHUIO YIIPOLIEHHOI'O Hajora IPOTOKOJIOM Ha Clielua-
JIU3UPOBAHHBIE OpraHU3alMy, [OATBEPXKIAIOKUE PE3yIbTaAThI
IPENCTABIEHUS XUIbIX U HEXWIbIX MOMEIICHHI, a TaKXKE 3eMeJlb-
HBIX YYaCTKOB B IOPSIIKE OTKPBITOIO

ayKLIMOHa IPOTOKOJIOM. IIOCKOJIBKY B OCnapuBaeMoM cilydyae
0aHK BBICTYMAET B KayecTBE JIMIA, MPUOOPETAIOIIEro UMYIIECTBO,
a OpraHM3auusl ayKIMOHHON TOPIOBIM — JIMLA OTBETCTBEHHOIO 3a
IPOBEJIEHUE ayKIIMOHA, TO B JIaHHOM orepanuy HU OIUH CYOBEeKT
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HE Yy4JacTByeT B KayecTBe (PaKTUYECKOro TMpoJaBla IpeaMera
UMOTEKH. XOTS IUIATEIbIIUKOM YIPOIIEHHOTO Hajora SBJseTcs
MOCTABIIMK (IPOJaBel) HEABUKUMOCTH, TEM HE MEHEEe CymMMa Ha-
JIora ylIepKUBaeTcsd UMEHHO C TUIaTeXa, OCYIIECTBISIEMOro MpHoo-
perareneM umyniectBa. C 3TON TOYKU 3pEHUS] HAJIOTOBOE 3aKOHO-
JaTeIbCTBO MPEAyCMaTPUBAET, YTO YIIPOLIEHHBIN HAJIOT YAEepPXKUBAeT-
Cd y UCTOYHHKA BBIIUIATHI, T.e. ¢ Juna (0aHKa), BBIIIAYMBAIOIIETO
JOX0J, He3aBUCHMO OT (hOPMBI U CIOco0a BBHITUIATHI, HO 3Ta CyMMa
HaJIora 3a4MCIIsieTCsl Ha CYeT JIMIla, MOJIy4yalollero J0XOol, TO eCTb
MPEAOCTABIISIONIEr0 UMYILIECTBO, TO O(POPMIIEHHE UTOTOB ayKIIMOHA
0e3 yrmiatel HAJTIOroB 6AHKOM HEBO3MOXKHO.

B oOpamennn Takxke OTMEYaeTcs, 9YTO OOUH U3 Pa3TMYHBIX TOA-
XOZIOB K BOIIPOCY 3aKJIIOYAETCS B TOM, B pe3yJibTaTe MpeaMeTa UIlo-
TEKH, BBICTABJIEHHOTO Ha ayKIIMOH, TO €CTh MPU3HAHUS AyKIMOHA
HECOCTOSIBIIMICS, B3UMaHUE YIPOIIEHHOTO HAjlora ¢ UIOTEeKOoIep-
XaTesisl MPpU NPUOOPETeHUU UMYIIECTBA, MPUBOAUT K TOMY, UTO
thakTHYeCKM WMOTEKOAepKaTeslb BBIHYXJIEH BIIOCICACTBUHA TIPU
pojiaXe UMYILLECTBA MOBTOPHO YIUIATUTh TOT Xe HaJor, 4To o0pe-
MEHSIET KpeAuTopa OO0sI3aHHOCTbIO HEOJHOKPATHO YIUIauMBaTh Ha-
JIOT 110 OJJHOMY W TOMY Xe umyiiectBy. Tak, coriacHo craree 43.9
"3akoHa 00 uIoTeke", eciau MpeIMeT MIOTEKH, BBICTABJICHHbBII Ha
ayKIIMOH, TIEPEXOIUT B COOCTBEHHOCTh HWIOTEKOAEpXKaTelns, Mph
3TOM HUIIOTEKOJEepXKaTeab OCTaBWII y ceOsl MpeiAMeT UIOTEeKH, KOTO-
pBIi IO XapaKTepy U HA3HAYEHUIO HE MOXET eMy IMpHUHaIeXaTh,
TO OH 00s3aH B TEUEHUE OIHOTO Tojia MPOU3BECTH OTUYYXICHUE
JaHHOTO TIpeMeTa B TOpPSIKe, YCTAHOBICHHOM 3aKOHOJATEesb-
ctBoM. Cremyer Takxke WMeTb B BHUIY, YTO, HIIOTEKOAEpXKaremb
00s13aH MPUOOPECTH UMYILECTBO, YTOOBI KpEIuT He ocTaBaics 6e3
obecrieyeHus.

[To MHeHuto OoOpaTHUBINErocs, C MOMEHTA BCTYIUIEHUS! B 3aKOH-
HYI0O CUJIy pelieHusi cyna o0 oOpalleHuu B3bICKaHHMS Ha oOpeme-
HEHHOE MIOTEKOH MMYIIECTBO, UMTOTEKOAATENb JIMIIAETCS BO3MOXK-
HOCTU YIPABIATh M PACMOPSIKATBCH BTUM HMMYILIECTBOM, 4YTO
UCKJTIOYAeT ero yyacTue B ayKIIMOHHOUW Orepaluy B KayecTBe Mpo-
nasua. KpoMe Toro B HbIHEIIHEH CUTYalMH, TO €CTh U3-3a MPU3HA-
HUS ayKIIMOHA HE COCTOSIBILIMMCS, HE OIpeesieHo, B Kakoi opme
OymeT oopMIIEHO corache WMOTEKOAepXKarelsd Ha mpuoOpeTeHne
npeaMeTa UMOTeKu. B psne ciiyyaeB mpemiaraemoe TpeboBareno
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UMYILLIECTBO MPEIOCTaBIsIETCS IPUOOPETaTeN0 HA OCHOBAHUY JIOKY-
MEHTa CIaYU-IIPUEMKH, YTO OCJIOXKHIET O(hOPMJIEHUE IIpaB Ha 3TO
uMmyiectBo. Tak, B crathe 8 3akoHa "O rocygapCTBEHHOM PEECT-
pe HeaBMXHMMOCTH' A3sepOaiikaHckoi PecnyOonmuku (mamee —
3akoH "O rocynapCcTBEHHOM pEECTPe HEABMXKHUMOCTHU') B KaueCTBE
OCHOBAHHUS [UId PETUCTPALMM IIpaBa Ha HEJBUAKHMMOE HMYLIECTBO
IPEeIyCMOTPEH TOJIBKO MTOIOBBI MPOTOKOJ 1O pe3yjbTaram
OTKPBITOTO ayKIIMOHA, MPOBEAEHHOIO CHEUUATU3UPOBAHHBIMU
OpraHM3alMsIMU B YCTAaHOBIEHHOM 3aKOHOM IOPSJIKE.

Cornacno 3akmwoueHuto bakunckoro AnemurauuonHoro Cyna,
3aKOHOJATeIb YPEeryJupoBal BONpPOC 00 yaepXaHuU Hajgora y
UCTOYHMKA BBIILIATHI JIMIL BO BPEMs COCTOSIBLIErocd ayKLMOHa, a
Cllydae Xe€ OCIIapUBaHUS HE YPEryJupoBal BOIIPOC O TOM, IOMIe-
KHUT JIM yIUlaTe YIPOLUEHHbI Halor WIM KEeM OH JIOJIKEeH ObITh
BBIILIAYEH, YTO, B CBOIO OYEpPEdb, IPUBOAUT K Pa3IMYHBIM IOAXO-
JaM MEXJy CYAbSIMU M IPUHATHUIO PA3JIUYHBIX PELIEHUH 1O CXOXUM
BOIIPOCAM.

B cBsa3u ¢ Bompocamu, 3aTpoHYTHIMH B oOpamenun [linenym
Konctutynuonnoro Cypna cuMTaeT HEOOXOAUMBIM OTMETHUTh
CIIEAYIOLLEE.

Ha ocnoBanum crateu 73 Konctutyumu AzepOailikaHCKOM
PecniyOmuku (nanee — KoHcTuTynust), Kaxaplii 00s3aH B MOJTHOM
o0beMe U CBOEBPEMEHHO BBIILIAYMBATH YCTAHOBJIEHHBIE 3aKOHOM
HAJIOTH U JIpyrue rocygapcrBeHHble coopsl. HUKTO He MOXeT ObITh
NPUHYXIEH K yIUlaTe HAJIOroB U APYTUX TOCYIapCTBEHHBIX COOpPOB
06e3 TpenyCMOTPEHHBIX 3aKOHOM OCHOBAaHHMW U CBepX o00beMa,
YKa3aHHOTO B 3aKOHE.

CornacHo mnpaBoBoi no3unuu, copmyauposanHon IInenymom
Koncrurymonsnoro Cyna 1o 3Toii cTathe, 00s13aHHOCTD BbIILIIAYMBATh
HaJIOrM Kak Oe3yciioBHOe TpeOoBaHME rOCylapcTBa paclpoCTpaHs-
€TC Ha BCEX HAJIOIOIUIATENbIIMKOB. YIIaTa HaJOroB (B TOM
Ylc/ie B YCTAHOBJICHHbIE 3aKOHOJATENIbCTBOM CPOKH U pazMepe)
SBJISETCS OIHOW M3 KOHCTUTYLIMOHHBIX OOS3aHHOCTEH KaXmoro.

B naHHON 0043aHHOCTH HAIOTrOIUIATEIbIIMKA OTpaXeHbl
oO111eCTBEHHbIE MHTEPECHI BCceX WiIeHOB obuecTsa. [loaTomy rocy-
JapCTBO B LIEJISIX 3aLIUTBI IIPaB M 3aKOHHBIX MUHTEPECOB HE TOJIBKO
HAJTOTOIUIATENBIINKOB, a TaKXe W JAPYTMX WIEHOB OOIIecTBa
o0nazaeT MpaBoM U OOS3aHHOCTSIMU TPUHSATHS 3aKOHHBIX MEp B
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o01acT perynupoBaHus HAJTIOTOBBIX MpaBooTHomeHui (IToctanos-
nenne Ilnenyma Koncturyunonnoro cyma "O TOJKOBaHUM CTaTeu
78.3, 85.4, 90.3 u 93.1.1 Hamorosoro Konekca AzepOaiimxkaHcKoii
Pecrybuku") ot 12 gusapsg 2011 roxa.

[Inenym Koncturynmonnoro Cyna, MOBTOpPSS MHOTOYUCIIEHHBIE
MPaBOBbIE MO3ULIUU, CPOPMYIUPOBAHHBIE MO BTOMY BOIPOCY, €I
pa3 OoTMedYaeT, YTO HajloraM MPUHAIJIEXKHUT OCOObIe MECTO W BeC B
pAly MCTOYHUKOB (POPMHPOBAHUSA TOCYIAPCTBEHHOIO U MYHHULU-
nanpHoro OrwjrkeToB. ['ocynapcTBo obOecnieunBaeT pean3aluio Kak
COOCTBEHHBIX TaK W MYHHUIMIAIbHBIX IeJied U 0O0s3aHHOCTEi,
MOCPEJICTBOM PEryJIMPOBAHMS HAIOTOBBIX OTHOIIeHUu. O0beM u
MPOYHOCTH CYIIECTBYIOIIUX CBS3ei MeXIy OIOIXETHOW CHCTeMOU U
HaJIOTaMH TE€CHO CBSI3aHbI C BIIMIHUEM, KOTOPOE OHHU OKAa3bIBAIOT HA
Pa3BUTHE SKOHOMMYECKHUX U COLMAIBHBIX IPOLECCOB B TOCynap-
ctBe u obOmectBe. [ocymapcTBo MoXeT (pUHAHCHPOBATh CBOU
(pyHKLIMM B ®KOHOMUYECKOH, COLMAIBbHOM, 9KOJIOTUYECKON U JIpYy-
rMx cepax UMEHHO 3a CueT (PMHAHCOBBIX PECYPCOB (B TOM YHUCIIE
HAJTOTOBBIX cOOpoB). ['ocymapcTBO ycTaHaBiIMBaeT MPaBOBbIE 00s-
3aHHOCTU (PU3UYECKMX M IOPUIMYECKUX JIMI[ IO YIUIaTeé HaJlOroB,
YCTAHOBJIEHHBIX 3aKOHOM, Ui oOecrieueHus: peanzauuu pyHKIIHi
M0 TIOBBIIIEHUIO OJIAarOCOCTOSHUS HapoJa W KaXJIOro rpaxaaHUHa,
WX COLIMATBHOW 3aIUTHI M 3a00ThI O JOCTOMHOM yYpPOBHE XU3HH.

Crnenyer OTMETHUTh, YTO B COOTBETCTBUU C NYHKTOM 15 yactu
I cratpu 94 Koucturyuuu Mumnmu Menxiuc AszepOaiiikaHCKoi
Pecnybnuku (nanee — Mwiuin Menxiuc) ycTaHapiIuBaeT oOIIMe
IpaBujia OTHOCUTEJIbHO OCHOB (PMHAHCOBOU AESTEIbHOCTU, HaJIO-
rOB, NMONUIMH M IUIaTexeu. g Hamiexaiiero BBITOJTHEHUS KOH-
CTUTYIIMOHHON 0O0S3aHHOCTH, TPEAYCMOTPEHHON cTaTheld 73
KoHcTuTylly, OH caMOCTOATENBHO ONPEAETSET OCHOBHBIE 3JIEMEHTBI
HAJIOroOOIOXEHUsI M pa3Mepbl HAJIOTOB, COCTAaB HAIOrOILIATEsIh-
IIMKOB U OOBEKTOB HAIOTOOOJIOXKEHUS, BUIbl HAJIOTOBBIX CTaBOK,
IPOJOJIKUTENBHOCTh HAJIOTOBOIO IIEPUOLA, ITOKA3aTeIn

CTOMMOCTH U KOJIMYECTBA, HEOOXOAUMBbIE JJIsi OIpelesieHus
HAJIOroBoi 0a3bl, MOPSIOK UCUUCIIEHUS HAIOTOB U IIp.

[Inenym Koncrturyunonnoro Cyna B psae MOCTAHOBIEHUH MOJI-
YepKHYJI BaKHOCTh COOJTIONEHUS 3aKOHOJIaTeIeM MTPUHITUIA TTPaBO-
BOM OIPENETIEHHOCTH IIPpU NPUHATHM HOPMATHUBHBIX ITPABOBBIX
aKTOB IO PEryJIMPOBAHUIO JIIOOBIX OOIIECTBEHHBIX OTHOLIEHUH.
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[IpuHuUMI TTPaBOBOI OMPENEIIEHHOCTU BBICTYIA€T KaK OJIUH U3
OCHOBHBIX aCIEKTOB BEPXOBEHCTBa MpaBa. BechbMa BaxkHO, UTOOBI
mo00i 3aK0H MO0 TO WIM UHOE TMOJIOXKEHHE OTBEYAI MPUHIUITY
paBoBOM ompezerneHHoCcTU. [ oOecriedeHuss 3TOrO IMPaBOBbIE
HOPMbI JOJIXHbBI ObITh OJIHO3HAYHBI U SICHBL. DTO, B CBOIO OUYe€peb,
JOXHO JaBaTh KaXJIOMY YBEPEHHOCTb B 3alllUTE €ro MpaB U CBO-
001, 1 BO3MOXHOCTH MPOTHO3UPOBAHUS JICUCTBUI MPaBOINPUMEHU-
tensd. HanpoTus, T. €. HEONpeaeaeHHOCTb COjIepXKaHUs IPaBOBOIA
HOPMBI, CO3[1aBasi BO3MOXKHOCTD JIIsl HEOTPAHUYEHHOI'O CYXJIEHUS B
PaBOIPUMEHEHUU, MOXET MPUBECTH K HAPYILIEHUIO MPUHIUIIOB
BEPXOBEHCTBA 3aKOHA, PaBEHCTBA U CIIPABEIJIMBOCTU IEpel 3aKO-
HOM U CYJIOM, KOTOpbI€ JIOJIKHBI JIEXaTh B OCHOBE KaXJIOro HOp-
MatuBHOro mnpaBoBoro akrta (Iloctanosnenus "O TonKoBaHUU
nojioxeHuii cratel 21 3akoHa A3sepOaiimkaHckoil PecryOnuku
"O06 ocHOBax IpHU3bIBA Ha BOCHHYIO CIyXOy B A3zepOailKaHCKOM
Pecniyonmuke" u crareu 180.3 Komekca AsepOaiikanckoi Pecryo-
mukn O6 Mcnonnennn Haxazanwii ot 22 ceHtsOpsa 2008 roga u
"O TONKOBaHMM HEKOTOPBIX IMojoxeHuit crateir 59.1.9 u 60
Yronosnoro Kopmekca Asep6aiimxanckoir Pecnybmuku ot
2 ampena 2012 roma").

[Tnenym KOHCTUTYLMOHHOIO cyda, UCXOIsl U3 YKa3aHHbBIX IO3U-
LU, OTMEYaeT, YTO HEOIPEAESIEeHHOCTh IMOJIOXKEHUM COOTBETCTBY-
1o1Iell cepbl 3aKOHOJATENBCTBA MOXKET MPUBECTU KaK K Hapyle-
HUIO TIPaB HAJIOTOIUIATEIBIIMKOB, TaK U K CJIy4asiM YKJIOHEHUS OT
HaoroB. MIMeHHO moaTOMY yromsiHyTas cgepa 3aKOHOAATEIbCTBA
JOXHA ObITh C(hOpMHpPOBAHA HA YPOBHE, MO3BOJISIONIEM KaXIOMY
OBITh MOJHOCTHIO M TOYHO WH(OPMUPOBAHHBIM O TOM, KOTJa U B
KakKoM TMOpsaKe IulaTuTh TpeOyembiil Hajor. [lpu 3TOM Takxe
HEOOXOJMMO YYUTBHIBATh, YTO BCE MPOTHBOPEUUS U HESICHOCTH B
aKTax HaJOTOBOTO 3aKOHOAATEIhCTBA PA3PeIlaloTCs B MOJIb3y HAIO-
roriatenpinuka. Tak, B COOTBETCTBUM co cTaTheil 3.9 Hamorosoro
Kozekca 3aKOHOIATENbCTBO O HAJIOTax JIOJKHO ObITh CHOPMYIUPO-
BAHO TakKUM 00pa3oM, YTOOBI KaXIblii TOYHO 3HANI, KaKhe HaIOrd
OH JIOJKEH YIUIaTUTh, B KAKOM IMOPSIKe, KOrda U B KaKOM pazMepe
OH 00s3aH IUTAaTUTH. A B COOTBETCTBUU CO cTaTheid 3.11 maHHOro
Koznekca Bce mpoTHBOpeuYMs U HESICHOCTU B 3aKOHOAATEIbCTBE O
HAJIOrax TOJIKYIOTCS B MOJIb3Y HAIOTOILIATEIbIIUKA.
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[Tnenym KoncrutyumonHoro Cyna cuutaeT HEOOXOAUMBIM pac-
CMOTPETh HOPMBI JEHCTBYIOLIETO0 3aKOHOAATEIbCTBA C LE/IbI0 BHE-
CeHMs SICHOCTH B JIOBOJA OOpaTHBIIETOCS 00 OTCYTCTBHH PEryiIHpo-
BaHUS TOPsIKa, B 3aKOHOIATEJIbCTBE IUIAThl YIPOILEHHOTO Halora
py TMOJYYeHUU MIIOTEKa JepXKareneM MpeiMeTa UMOTEeKU.

B cratee 319.1 I'paxkianHckoro Kojekca, peryjJupymouen
MOCJIEACTBUSI TIPOCPOYKH JIOJKHHUKOM BBITIOJTHEHHMSI CBOUX 00s3a-
TEJIbCTB YKa3aHO, YTO, €CIM JOJIKHHUK IPOCPOYMUT BBINOJIHEHHE
00s13aTeNbCTB, B OOecreueHrue KOTOPhIX YCTAHOBJIEHA HIIOTEKa,
UTIOTEKOJIEPKaTeNb BIIPaBe peain30BaTh 0OBEKT,

oOpeMeHEeHHbII MIOTeKOi, ¢ mnyoauuHbix TOproB. CormacHo
cratbe 319.3 mannoro Komekca mokymarenb oObekTa, 0OpeMeHeH-
HOTO WITOTEKOM, O053aH yIUTaTUTh BBIKYIHYIO ILieHy. Pacxomel 1o
oOpallleHni0 B3bICKAHUSI Ha OOpeMEHEHHBIH HMOTEeKOi OOBEeKT
BBIYMTHIBAIOTCS W3 BBIKYITHOU IICHBI.

B cratee 150 HanoroBoro xojekca ycTaHOBJIEH MOPSIOK B3bIC-
KaHUS HaJlora y UCTOYHHUKA BBIILIATHI. B COOTBETCTBUM CO CTaTheil
150.1.13 pmannoro Kopekca, mo6asinenHoit 30 HosOps 2018 roxa,
3a UCKJIIOYEHUEM CIIy4aeB, YCTAHOBJIEHHBIX 3aKOHOM, CIEHUATN3U-
POBaHHbIE OPraHU3alM, MOJTBEPXKAAIOIINE PE3yIbTaThl ayKIIMOHA
[0 TPEJOCTABICHHUI0 XWUIBIX W HEXWIbIX IOMEUIEHWI, a TaKxXxe
3eMEJIbHBIX YYaCTKOB, B MOPSJKE OTKPHITOrO ayKIIMOHA, MPOTOKO-
JIOM, ycTaHoBJIeHHbIM cTtathed 8.0.2 3akoHa "O rocygapCTBEHHOM
peecTpe HeABUXKUMOCTH'", 00s13aHbl YIEPKUBATh HAIOT Y UCTOYHUKA
BolILIaThl. OrpeneneHne NnojoXeHud O "IpeAcTaBIeHur TOBapoB',
UCIIOJIb3yEMOE B JIaHHOM cTarbe, NpuBoguTcd B crathe 13.2.10
Hanorogoro Kopekca. CommacHO HaHHOW CTarbe IPEACTABIEHUE
TOBapOB — IMepedaya IMpaBa COOCTBEHHOCTH Ha TOBaphbl APYTUM
JUIaM, BKJIIOYas, HO HE OTrPaHMYUBASICh BTUM, MPOJAXy, OOMEH,
JapeHue TOBApOB, OIUIATY B HATYpajbHOM hopMe 3apaboTHOM MJia-
Thl W Jpyrue IJIaTeXHU B HATypaIbHOU (hopMme, a Takxke Iepenaya
npaB COOCTBEHHOCTH Ha 3aJI0OKEHHBIE TOBAphI 3aIOTOJEpPXKATENTIo
WIH JIpYTOMY JIMILy, OTUyXIEHHUE JIMLaMH, 3aHUMAIOLIUMUCS Jes-
TEJIbHOCTBIO 110 CTPOUTENIBCTBY 3MAHUH, XUIbIX U HEXWIbIX IOMe-
LIEHUI 1O JOroBOpaM, 3aKJIIOYEHHBIM C 3aBEPEHUEM B HOTApUAJIb-
HOM TOpsIKe, a Takxe 0e3 3aBepeHus] B HOTapHaJIbHOM MOPSIKE, a
TaKXe [0 PelIeHruto 0o0Iero coOpaHus YiICHOB KUJIHMIIHO-CTPOH-
TEJIbHOTO KOOIlepaTuBa.
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B 1O ke Bpemda, Ha ocHoBaHuu crarbu 150.3-1 Hamorosoro
Kopnekca HoTapuyc M crielMaIn3MpOBaHHbIE OpraHU3alu, UCYMC-
JIMB YIPOLUEHHBIA HAJIOT B COOTBETCTBMM cO crarbsiMu 220.8 u
220.8-1 Hacrosmero Kogekca, HoTapuyc mo Topram o6s3aH rnepe-
YUCIUTh €r0 B TOCylapcTBEHHBIN OromxeT B TeyeHue 1 (0gHOro)
0aHKOBCKOTO [HS NpEICTaBUTh HAJIOTOBOMY OpraHy NEKJIapaluio B
thopme, ycTaHOBIIEHHO!M COOTBETCTBYIOIMM OPraHOM MCIIOITHUTEIBHON
B/IacTH, He no3nHee 20 ynciia Mecdana, CJEQyIOIIEro 3a OTYETHBIM.

Kak BuEHO U3 cojepxXaHus cCTaTel, BbIIIEYKa3aHHbIE HOPMBI
IPELyCMaTpPUBAIOT, YTO INPU IPEAOCTABICHUN XWIbIX U HEXWIIBIX
IIOMEILIEHUI B NOPAAKE ayKIIMOHA HAJIOI YIEPXKUBAETCd UMEHHO Yy
UCTOYHUKA €ro YyIUIaThl, TO €CTh C IUIaTeXa, OCYLIECTBIISEMOIrO
npuoOpeTaresieM UMYLLIECTBA.

[Ipu 0OBSBIEHUU AyKLIMOHA HECOCTOSBILIUMCS, UIIOTEKa JAepxkKa-
TeJIb MOXET NpUOOpecTH IpeaMeT HIIOTEKH IO LIEHE He MeHee
25 NpoUEHTOB OT LEHbl MPOJaXu HAa MOBTOPHOM ayKLMOHE IpU
yCIIOBUHM, YTO caMad HHU3Kasg LEeHa MpOJaXH IpeAMeTa HIIOTEKU
OygeT [OOCTAaTOYHOW [UIsd YIOBJIETBOPEHHUS TpeOOBaHWM APYrUX
UIIOTEKA Jepxarejieil, 0 KpalHel Mepe, Ha INOPSIOK BbILIE
UINOTEKa JepxKarelisd, KyIUBIIEro MpeiMeT UIIOTEKU B CUIIy OYepel-
HocTH peructpauuu mpas (ctT. 43.7 3akona "06 Mmnoreke").

[TockonbKy B OTMEYEHHOM CiIydyae OIUlaTa He IPOU3BOAMUTCA
npuobpeTareneM MMYIIeCTBA, TPUMEHEHHE BbIIICYKa3aHHBIX HOPM
CTAHOBUTCS HEBO3MOXHBIM. [Ipu paccMOTpeHUH COOTBETCTBYIOLIMX
3aKOHOJATEJbHbIX HOPM, pPEryJMpyIOIIUX MOPSAOK YIUIATHI
HAJIOTOB, CTAHOBUTCS OYEBUJIHBIM, YTO HOPM, PEryJIMpyROLINX
BOIIPOC O TOM,

JOJIXKHBI JIM YIUTAUUBAThCS HATOTW NPU MPHOOPETEeHNH HUMYIIECTBA
UIIOTEKA JEPXKATEIEM B CBA3M C HECOCTOSBLIMMCS ayKLIMOHOM, HE
cylecTtByeT. Kpome TOro mpu paccMOTpPEHHMH COOTBETCTBYIOLIETO
BOIIpOCA IPUBJIEKAIOT BHUMaHHE (PaKThl, MPUOOpPETEeHUs HIOTeKa
JepXartejieM IpeaIMeTa UIIOTEKH, BO MHOTHMX Clly4dasX, B IPUHYIU-
TEJIbHOM TIOPSJKE, B COOTBETCTBUM cO crarbeid 43.9 3akoHa
"0O6 Unoteke" B TeueHUE OIHOTO rOJa AOJXKEH MPOU3BECTH OTUYX-
JICHHE B YCTAHOBJIEHHOM 3aKOHOAATEJIbCTBOM IOPAAKE IpeaMeTa
UIIOTEKH, KOTOPBI II0 XapakTepy M Ha3HAYEHHI0O HE MOXKET
IpUHALJIEXATh EMY.
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OnHuM U3 BaXHBIX MOMEHTOB B pPaccMaTpUBAaEMOM BOIIpOCe
ABJISIETCS TO, YTO NpaBuia O(OPMJIEHUS MpEeAMEeTa UIIOTEKH IpU
ero MpuoOpPETeHNN WITOTEeKa JepXKareiaeM He MPeayCMOTPEHbI 3aK0-
HOZATEJIbCTBOM. A 3TO NPHUBOIUT K TOMY, YTO Ha NPAKTUKE JaH-
HBII aKT oopMIIsieTCsl Pa3IMuYHbIMU CIIOCOOAMU U IpaBa Ha UMY-
IIECTBO PETUCTPUPYIOTCS HA OCHOBAHMU PA3JIMYHBIX JOKYMEHTOB.
OnHako B crarbe 8 3akoHa "O rocygapCTBEHHOM peecTpe HeIBH-
xkumoctn" u crarbe 139-1 I'paxnanckoro Konekca nepednciieHbl
KOHKPETHbIE OCHOBaHM Ul TOCYIAPCTBEHHOM pPErucTpalud BO3-
HUKHOBEHHUs, Mepexoja, orpaHudeHus (oOpeMeHeHus) M IpeKpa-
IIEHUS IPaB Ha HEABUXKHMMOE HUMYIIECTBO.

[Tneaym Koncturymmonnoro Cyna o xamobe Knapka ['opaona
Moppuca B cBoem I[locranosnenuu ot 26 mas 2017 roua, B cBs3M
TpeOOBaHWEM BHECEHMS SICHOCTH 3aKOHA, OTMETHII, YTO SICHOCTh U
IPEeICKa3yeMOCTh 3aKOHA JOJIKHA ObITh OOYC/IOBJIEHa HEOOXOIM-
MOCTBI0 OOecriedyeHrs: OOIIHOCTU IpaBa, YTO SIBJSIETCS OAHUM U3
BaXHEUIIUX MPOSABIECHUN IMPAaBOBOro rocygapcrsa. Cienyer UMeTh
B BHAY, 4TO aOCOMIOTHAs SICHOCTh TEKCTa 3aKOHa (3aKpervieHue
3aKOHOJATeJIeM BCEX BO3MOXHBIX XHU3HEHHBIX OOCTOSITEJIbCTB B
3aKkoHe) HepeaibHa. [lo ®TON mNpUYMHE MCIIONB30BaHUE OOLIMX
MOHSATUH B 3aKOHE HEM30eXHO.

C aTOli TOYKM 3peHHs Heus3OeXkHas HEMOJTHOTA WM Heolpere-
JIEHHOCTh MIPABOBBIX HOPM YCTpaHseTCsd UMEHHO Cy/leOHO MpaKkTu-
kol (ITocranosnenue Ilnenyma Koucruryunonnoro Cyma 1no
kanobe P. Ixacgaposa or 18 mas 2012 r.).

[lpu sToM B cyneOHON NpakKTHKE MOJOXEHHS HOPMATHUBHBIX
IIPaBOBBIX AKTOB JIOJKHBI IPUMEHSITHCI B COOTBETCTBUU C MX KOH-
CTUTYLMOHHO-1IpaBoBbIM cMbIciioM (IloctanoBinenue Ilnenyma
KoHncturyumonnoro Cynga mpoBepke COOTBETCTBHS HEKOTOPBIX
noJoXeHud cratbu S5 AngmuHuctpatuBHo-IIpoueccyanbHOro
Konekca Asepbaiimxanckoit Pecriyomuku uvactu 1 cratem 60
Konctutynun Asepbaiimkanckoii Pecmybnuku 1o  xkamoOe
"M.Mawmenosa" or 29 anpend 2014 ronpa).

OpnHako cieayer Takxke y4ecTb, UTO MHOIAA B pe3ylbTare cyneo-
HOIO TOJIKOBaHMS, OCHOBAaHHOIO Ha HCIOJIb30BAaHUM PA3JIUYHbIX
croco0oB, (METOI0B), BO3MOXHO (hOPMUPOBAHHUE PA3TUYHBIX BapH-
aHTOB NpUMEHeHMs npaBa. Kaxaplii U3 8TUX BapUAHTOB B OTIENb-
HOCTU MOXKET CUMTaTbhCd IOPUAMYECKH OOOCHOBAaHHBIM B paMKax
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ponyckaembix KoHCTUTyLMEH pa3IMyHbIX MOJENE IPaBOBOIO
PEryJIMpOBaHMs.

B Takoii curyanuu Haubosee mpaBWIbHBIM CIIOCOOOM OIpenerie-
HUY (AKTUUECKOTO COAEpPXaHUsl COOTBETCTBYIOLIETO 3aKOHA
ABJIIETCd YTOYHEHUE 3aKOHOJATEIIbHBIM OPraHOM HOPMBI, UCXOMs
u3 TpeOoBaHMil MpuHIMNA paszaenenus Bnacreil (yacte III crares 7
Koncrutynuu). A B 007aCTH HATOrooO0JI0XEHUsT 9Ta TMO3UIIMS BbI-
TekaeT Takxe U3 crarbi 73 Koncturynuu. CornacHo CMbICTy JaH-
HOU CTaThU BBHIMJIAYMBATH HAIOTH B MOJTHOM 00BEME U CBOEBPEMEH-
HO sBJIsIeTcsl 00S3aHHOCTBIO KaXJ0r0, YCTAHOBJIEHHbIE 3aKOHOM.

YuuThiBas BbIlIEyKa3aHHOE, a TaKXXe HaluuyKe B cyaeOHOH IMpak-
TUKE Pa3InYHbIX MOAXOI0B K BOIPOCY, MOCTABIEHHOMY B oOpaile-
Huu, [Inenym Konctutynmonnoro Cyna cuuraer, 4To Ha OCHOBa-
HUM OOECTIeYeHHOTO B CyIeOHOM Topsake TpeOoBaHHS HIIOTEKa
Aepxaress, MpaBujia yIUIaThl YIPOLIEHHOTO HAJIOra, MOJIeXAaIlero
yIepXaHUI0 y UCTOYHUKA BBIILIATHI TIPU NMPUOOPETEHUH TpenMeTa
UIIOTEKW UIIOTEKa JiepXKarejleM, B pe3ylbTaTe HEeCOCTOSBIIErocs
NOBTOPHOTO ayKLIMOHA, ITPOBEAEHHOIO 110 3asdBKe MOAaHHOW HCIIOJ-
HUTEJIbHBIM YMHOBHUKOM OpraHu3alueldl ayKIMOHHOW TOPIOBIIH,
JOJIXHBI YETKO PEryJupOBaThCS 3aKOHOHATEIIEM.

Kak yxe orMeyanoch, Mpu 3TOM 3aKOHOIATEINb, OINPEAEas
OCHOBHBIE 3JIEMEHTHI HATOTOOOJIOXKEHHUSI M pa3Mep HaJIOroB, COCTaB
HAJIOTOIUIATENIBIIUKOB M OOBEKTOB HAIOTOOOIOXEHUS!, BUJIBI HAJIO-
TOBBIX CTaBOK, HEIPEPHIBHOCTh HAJIOTOBOTO NEPHOAA, CTOUMOCTHBIE
U KOJIMYECTBEHHbIE MOKa3aTesu, HeOOXOAUMBIE /ISl YCTAaHOBJICHUS
HAJIOroBOi 0a3pl, MOPSAOK HMCYUCIEHHS HaJIOTOB W IIp., UMEET
JOCTaTOYHO IIMPOKYI0 CBOOOY CYXIECHU.

AHajIorn4Hble MPABOBbIE MMO3ULIMU HAIIIM OTPAXEHUE U B pellie-
Husix EBporeiickoro cyna 1o npasam uyesioBeka (nanee — EBpomneii-
ckuil cyn). Cya HEOIHOKPATHO OTMEYall, YTO FOCYIapCTBA-CTOPOHBI,
thopMupys U peanusys CBOW HAIOrOBYIO IMOJUTHKY, UMEIOT OIlpe-
JeJIeHHYI0 CBOOOIY CYXAEHU MJisi TPOBEAEeHUs IOArOTOBKU K
oGecrieyenno yriaTel HanoroB (ITocranomnenus mo apeny Gasus
Dosier-und Fordertechnik GmbH npotus Hunepnannos ot
23 despana 1995 r., mo peny N.K.M. v. nporus Benrpum or
14 mag 2013 r. §65 u no neny Microintelect OOD npotus Bonrapuun
oT 4 mapra 2014 r. §42).
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B To ke Bpems oTMeueHHas cBOOOa CyXJIEHUH 3aKOHOAATEls
He sBIseTcs Oe3rpaHuYHOM M OrpaHHYMBaeTcsl TpeOOBaHUSIMH,
3aKperyieHHpIMU B KOHCTUTYyLMM, B TOM 4YuClle NpUHLMIIAMU
PaBEHCTBA U MPONOPLUMOHAIBHOCTH, OTPaXXEHHbIMU B yacTu I crareu
25 u vacru Il crarbu 71 Koncruryuum.

Cwmbicn crarbu 73 KoHcTHTYLMH, B34TOM B COBOKYIIHOCTH C
COOTBETCTBYIOLLMMHU IOJIOKEHUSAMH CTaThbU 25, 3aKJI0YaeTCsd B TOM,
YTO MPABOBOE PETYIMPOBAHUE HATIOTOOOIOKEHHUS TOIKHO OCHOBBI-
BaTbCd Ha IPUHLIMIIE PABEHCTBA, SBIIAIOIIEMCS KOHCTUTYLIMOHHBIM
OPUHLUIIOM, HMCK/IIOYAIOMIMM JII0OYI0 TUCKPUMUHALMIO MpPU YyCTa-
HOBJIEHUU HAJIOroB. JlaHHBI NPUHLMII OTpaXeH U B cTarbe 3.6
Hanorosoro xopekca.

Tor ¢akr, 4To OTHEIBHBIE HAIOIOIUIATEIBIIMKA UMEIT OJUHA-
KOBbIE 9KOHOMHYECKHE IOKA3aTEeNH, JOJDKEH IPUBECTH K BO3HUK-
HOBEHMIO OJIMHAKOBBIX HAJOrOBBIX IIOCJEICTBUI B OTHOILLUEHUU
Hux. Crnenyer uMMeTh B BHAY, YTO IPENYCMOTPEHHE pPa3IMYHOIO
MIPABOBOTO PETYIUPOBAHUS JUTS CYOBEKTOB, HAXOMIIIUXCS B Pa3HOM
WIN CXOJIHOM IIOJIOKEHHUHU, €CIIM Il 3TOr0 HeT OOBEKTHUBHBIX U
pa3yMHBIX OCHOBAaHMI, pacliCHMBAETCd KaK HapylleHHE IPUHLMIA
paBeHCTBA

naHHoro npasooro mnosjoxeHud (Ilocranosnenue Ilienyma
KoHCTUTYIMOHHOTO Cyma O mpoBepKe COOTBETCTBUS crarbu 37.3.4
3akoHa AsepOaitrkanckoir Pecriyomuku "O TpymoBeIX TeHCHAX"
Koncrurynuu Azepbaiigxanckoit PeciyOiuku ot 14 Hos0ps 2014
roja.)

B TO Xe BpeMms ciiefyeT y4ecTb, YTO HAJIOTOBbIe 0053aTeNbCTBA
0OYCITOBJIEHBl XO3SMCTBEHHON AEATENbHOCTBIO, U JO BO3HHUKHOBE-
HHS 3TUX 0043aTesbCTB, KaK MPaBWIO, HOJKHO MPOU3OUTH BCTYII-
JIEHUE COOTBETCTBYIOUIMX JIML B I'PaXIaHCKO-IIPAaBOBbIE OTHOLLE-
HUS ¢ Japyrumu. Bynyimime Hajmorosele 00s3aTeIbCTBA BBITEKAIOT
UMEHHO M3 [aHHBIX OTHOUIEHWI WJIM TECHO CBS3aHbl C HHUMH.
HupiME clToBaMH, 3aKOHOAATENIFHOE CYXJAEeHHE B 00JIaCTH HAJIOTO-
005ioxeHns OOYCTIOBIEHO TaKXe CBS3bl0 HATOr0OOJIOXEHUs ¢
XO34UCTBEHHOU JAEATEIBHOCTBIO.

[ToaTOMy 3aKOHOAATENH OCYLUECTBIISISI COOTBETCTBYIOLEE IPABOBOE
PEryJIMpOBaHue, JOJDKEH COIIAaCHO cMbICily crared 13 u 29, a takxke
yactu Il cratem 71 KoHCTUTywn, UCXOAUTH HE TOJIBKO M3 MyOJTHY-
HBIX MHTEPECOB, CBI3aHHBIX C B®KOHOMHYECKOH 0e30MacCHOCTBIO
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rOCyJapcTBa, HO M U3 HUHTEPECOB (PUBNYECKUX M IOPUAMYECKHUX
JIML, SBIFIOIIMXCS YYaCTHUKAMM TPaXJAaHCKUX MPaBOOTHOLUEHUH.
B pesynbrare craHeT BO3MOXHBIM COXPaHEHUE COOTHOILECHUS
MEXIY 3alUTOM UHTePeCcOB OOIIECTBAa U OCHOBHBIMU ITpaBaMu JINY-
HOCTU U CO3/IaHUE CIIPaBeJIMBOrO OajlaHCa MEXJy LIEHHOCTSIMH,
3amumaeMbiMu KoHCTUTYIHEN.

AHajI0OrM4HbIE TTPABOBbIE MO3ULUHU 10 3TOMY BOIPOCY OTPaXEHBI
u B pemenusx EBpomneiickoro cyma. Cyn oTmeTwsi, 4tro crarbd 1
[Iporokona Ne 1 x Konenuuu "O 3ammre npap yenoBeKa H
OCHOBHBIX cBOOOA" Takxke TpeOyeT, YTOObl BMELIATENIbCTBO, B TOM
quciae B 00J1aCTU HAIOTOOOI0XEHHs, ObUIO Pa3yMHO COpa3MEpPHbBIM
nocrapieHHoi 1emu. COOTBETCTBEHHO, JI000E BMEIIaTeIbCTBO B
npaBa U CBOOOIBI JIOJDKHO OTBeYaTh 'CIIpaBeUTMBOMY OaaHCy"
MeXJIy OOIIMMHU MHTepecaMH OOIecTBa W TPEOOBAHHMSIMHU 3aIIUTHI
(byHnaMeHTaNbHBIX IIpaB YacTHOro Jumna. Had HoCcTHXeHud
TpeOyeMOoro CrpaBeaTuBOro OajaHca COOTBETCTBYIOIIEE JIUIO He
JOJIXKHO TOJABEPraThCsl WHIMBUAYATbHOW W UYpPE3MEPHOU Harpyske
(IToctanoBnenna mno peny MHpamkeBuu nporus [lompmm ot
26 urong 2011 r., §44; no neny "Bulves" AAD nporus Bonrapuu
ot 22 gusapa 2009 r.).

B npakTuke OpraHoB KOHCTUTYLIMOHHOTO NPaBOCYAUs IPYTrHX
rOCydapCcTB BCTpevawTcd aHatoruynbie no3unuu (Ilocranosnenue
Kouncrurynmonnoro Coera ®panmysckoit Pecnybnuku ot
16 aBrycra 2007 1., No. 2007-555 DC; Peiwienue ®enepaibHOro
Koncrurynunonnoro Cyna I'epmanum ot 18 guBapa 2016 rona,
2 BvR 2194/99.)

Kak ormevasiocs panee, I[lnenym Koncturynumonnoro Cyna
CUMTAET HEBO3MOXHBIM YpEryJUpOBaHUE JIAHHOTO BOIIpOca COOT-
BETCTBYIOLIUM TOJKOBaHUEM, TaK KaK OTMEUYEHHBII BOIIPOC, O TOM,
MOUICKUT JIU yIUIaTe WIM KeM JIOJKeH OBbITh YIUlayeH YIpOIIeH-
HBII HAJIOT B ciiyyae OOBSIBJIEHUS! MIOBTOPHOIO ayKIIMOHA HECOCTO-
ABIIMMCS, HE B IOJIHOM Mepe YperyJupoBaH HOPMaMH [EHCTBYIO-
uiero 3aKkoHozgaresibctea. B arom Konrekcre Ilnenym Koncrurynu-
oHHoro Cypna, yuuTbiBas BJIMSHHE HAJIOTOB HAa Pa3BUTHE DKOHOMHU-
YECKMX M COLMAIbHBIX IIPOLIECCOB B FOCYJApPCTBE, €0 9KOHOMHUYE-
CKO€ IIOJIOKEHHEe, a TaKXe IPUOCTAHOBJIEHHE PACCMOTPEHUSI B
CylaX MHOTOYMCIIEHHBIX JieJl TaKOro poHa, CYUTAET BaXHBIM
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OTMETHUTh YTO HEOOXOIUMO YpEerylIMpoBaTh yKa3aHHbIE BOIPOCHI B
3aKOHOJATENBCTBE B BOBMOXHO KOPOTKHE CPOKH.

Ha ocHoBanuu Boeiuensnoxennoro [lnenym Koncruryuronsoro
Cyna npuxomuT K CJEIyILIEMY BBIBOLY:

— ciegyer pekoMeHgoBaTh Mwun Menximcy B BO3MOXKHO
KOPOTKHE CPOKHM YperyJupoBaTh ITpaBWiia YIUIAThl YIPOLUEHHOI'O
Haslora Mpu NpHUOOpPEeTeHUH UIOTeKa AepxXKarelieM IpeaMeTa UMOTeKU
B CJy4yae IPU3HAHHMS IOBTOPHOIO AayKLHMOHA, MPOBEACHHOIO Ha
OCHOBaHMU OOECIIEYEHHOTO B CYIeOHOM MopsijiKe TpeOOBaHUS UIIO-
TeKa JiepXaTelsd, HECOCTOABIINMCSA C YYETOM IMPABOBBIX IO3UIIUH,
OTPaXEHHBIX B ONUCATEIBHO-MOTUBUPOBOYHOM YAaCTH HACTOSIIETO
ITocTranosiienus.

PykoBoactBydace 4yactetio VI crarem 130 Koncturynuu
Azepbaiimxanckoit Pecniyonmuku u cratbsimu 60, 62, 63, 65-67 u
69 3akona Asepbaiimxanckoil Pecriyonuku "O KoHcTUTyIMOHHOM
Cyne", Ilnenym Konctutynmonnoro Cyma AszepOaiiixaHCKOM
PecnyOmnuku,

IIOCTAHOBHUI:

1. PexomenmoBarp Mummn Memxiaucy A3zepOaiimkaHCcKOM
Pecrny6iivku B BO3MOXHO KOPOTKHME CPOKH YperyjaupoBaTh IMpaBH-
Jla yIiaThl YIPOUIEHHOTO HAlora npu MpuoOpeTeHUH UIOTEKOAep-
KaTejieM IpeaMeTa WIOTEeKU B Cilydae IpPU3HAHUS IOBTOPHOTO
ayKIIMOHA, MPOBEIEHHOTO Ha OCHOBAaHMM OOECIEYEeHHOIo B CyeO-
HOM TMOpsiKe TpeOOBaHUS HMIOTEKOoJepxKaTellsd, HEeCOCTOSBLUIMMCH,
C Y4YeTOM TMIPaBOBBIX TIO3UIMI, OTPAXEHHBIX B OMMCATEIILHO-
MOTHUBUPOBOYHOI yacTu Hactodiero IlocranoBnenus.

2. IlocTaHOBIEHUE BCTYNAET B CHILy CO THS €r0 OMyOJIMKOBAaHUS.

3. Tlocranopnenue OnyOnuKoBaTh B raserax '"AsepOaiimxan",
"PecnyOnuka", "Xanr razetn", "bakunckuii pabouunit" u B "Bect-
Huke Koncruryunonnoro Cyma AzepOaiiikanckoi Pecryomuku".

4. IloctaHoBIEHHE SIBIISIETCSI OKOHYATEIbHBIM, U HE MOXET OBITH
OTMEHEHO, M3MEHEHO WM O(UUHUAIBHO HCTOJIKOBAHO HHU OIHHUM
OPraHOM WJIM JIMLIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Prosessual Macallasinin
403.2-ci maddoasinin sorh edilmasina dair

24 iyul 2020-ci il Baki sohori

Azarbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Stidabe Hesenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, Isa Necefov ve Kamran Sefiyevden (meruzogi-hakim)
ibarot torkibde,

mohkemsa katibi Faraid Sliyevin istiraki ils,

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Moehkemesi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 ve 33-cii maddslerine ve Azerbaycan
Respublikas1 Konstitusiya Mahkemesinin Daxili Nizamnamaesinin
39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kecirilon mehkemsa iclasinda Baki
Apellyasiya Mohkomesinin miiraciati osasinda Azearbaycan
Respublikas1 Miilki-Prosessual Macellasinin 403.2-ci maddasinin
sorh edilmasine dair konstitusiya isine baxdi.

Is iizro hakim K.Sefiyevin meruzesini, maraqli subyektlorin
niimayondolori Baki Apellyasiya Mohkemosinin sodri I.Nagiyevin
ve Azerbaycan Respublikast Milli Maclisi Aparatinin rahbaeri
S.Mirzeyevin, miitoxossis Azarbaycan Respublikasi Ali Mahkemae-
sinin Miilki Kollegiyasinin sadri S.Haciyevin yazili miilahizelorini, is
materiallarin1 aragdirtb miizakire ederok, Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Plenumu
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MUOYYON ETDI:

Baki Apellyasiya Mohkomaosi Azarbaycan Respublikasinin
Konstitusiya Mehkemaesine (bundan sonra — Konstitusiya Mahke-
mosi) miiraciot ederak Azerbaycan Respublikas1 Miilki-Prosessual
Macollasinin (bundan sonra — Miilki-Prosessual Macollo) 403.2-ci
maddasinin serh olunmasini xahis etmisdir.

Miiraciatdon goriiniir ki, Baki sehari Nerimanov Rayon Mahke-
mosinin 7 fevral 2018-ci il tarixli gotnamasi ile iddia¢1 C.Agayevin
Azorbaycan Respublikasi Omlak Moesslalori Dovlet Komitesi
yaninda Dasinmaz 9mlakin Dovlaet Reyestri Xidmetinin 1 sayh
Baki sohor Orazi Idaresine ve M.Sariyeve qarsi algi-satq1 miigavi-
losinin etibarsiz hesab edilmesi ve torpaga miilkiyyet hiiququna
dair ¢ixarigin lagv edilmasi barads iddiasi tomin edilmemisdir.

Baki Apellyasiya Moahkoemesinin Miilki Kollegiyasinin 19 dekabr
2019-cu il tarixli getnamasi ilo C.Agayevin apellyasiya sikayoti
tomin edilmis, Baki sohari Nerimanov Rayon Mehkemasinin gotna-
mosi logv olunaraq is ilizro yeni gotname gobul olunmus, iddia
tomin edilerak cavabdehlor arasinda baglanmais algi-satqi miiqavile-
sinin etibarsiz hesab edilmosi vo homin miiqaviloye asasen verilmis
cixarigin logv edilmesi got edilmisdir.

Bak1 Apellyasiya Mahkomasinin gatnamasinden C.Babayeva is-
de istirak etmoayo colb olunmayan, mehkemse akti ilo maraqlarina
toxunan sexs qisminde sikayet vermisdir. iddia¢1 C.Agayev Miilki-
Prosessual Macaollonin 403.2-ci maddasine istinad edarok C.Baba-
yevanin kassasiya sikayati vermok hiiququnun olmadigin1 bildirmis-
dir. C.Babayevanin vokili ise iddia¢inin bu deliline cavab olaraq
gostormisdir ki, homin norma Azerbaycan Respublikasinin Konsti-
tusiyasina (bundan sonra — Konstitusiya) ve “Insan hiiquglarmm ve
osas azadliglarin miidafiesi hagqinda” Konvensiyaya (bundan sonra
— Konvensiya) zidd olmagla onlarin birbasa kassasiya sikayeti ver-
mok hiiquglarini mehdudlasdirir vo mehkemse terefinden Konstitu-
siyanin miivafiq normalar1 ve Konvensiyanin 6-c1 maddesi tetbiq
edilmoakle kassasiya sikayeti miimkiin hesab edilmalidir.

Kassasiya sikayotinin miimkiinliiyli mesealesini aragdiran moahke-
mo toroflorin dolillerini miizakire ederak is iizro totbiq edilmoli
olan Miilki-Prosessual Macaollonin 403.2-ci maddesinin serh edil-
masind zorurat oldugu gonastine golmisdir.
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Miiraciotdo gostorilmisdir ki, Miilki-Prosessual Macoallonin
403-cii maddesinde apellyasiya instansiyast mahkemseloarinin gotna-
mo vo qorardadlarindan kassasiya sikayeti vermok hiiququ olan
soxslorin dairasi miiayyan edilmisdir. Homin Macellonin 403.1-ci
maddesine asasen, apellyasiya instansiyast mohkomaosinin gotna-
molarinden ve goerardadlarindan, teloblorinin tomin olunmadig hal-
larda toroflor, liclincii soxslor, xiisusi icraat islori lizro iso orizo¢i vo
maragqli sexslar sikayet vermoak hiiququna malikdir.

Eyni zamanda, Macsallonin 403.2-ci maddesinds isde istirak
etmoayo colb olunmayan, mehkeme akti ilo maraqlarina toxunan
soxslorin hoamin mehkemsa aktlarini kassasiya qaydasinda miibahi-
salondirmasinin forqli proseduru miioyyen edilmisdir. Bu maddeyso
gora, Azarbaycan Respublikasi Ali Mehkemsasinin (bundan sonra —
Ali Mahkeama) sadri isds istirak etmaya colb olunmayan, mehkemae
akt1 i1le maraqglarina toxunan soxslorin miiraciatine asasen apellyasi-
ya instansiyasi mehkamaesinin getnams voe gerardadindan teqdimat
vera biler.

Macoellenin apellyasiya sikayoti vermoak hiiququ olan sexslerin
dairesini miieyyen edon 357-ci maddesi ise isde istirak etmaye colb
edilmayan, lakin gebul edilen gotname onlarin hiiquq ve vezifale-
rine toxunan hallarda diger sexslarin birinci instansiya mahkamaele-
r1 torafinden gebul olunmus ganuni qiivveye minmamis gotname ve
qorardadlardan apellyasiya sikayoti vermok hiiquqglarini tosbit
etmisdir.

Miiraciotedon hesab edir ki, birinci instansiya mehkemasinin
aktlarindan sikayet verilmesi qaydasindan forqli olaraq, Miilki-
Prosessual Macollonin 403.2-ci maddesi ile isde istirak etmaya calb
olunmayan, mehkeme akti ile maraqlarina toxunan soxslerin
apellyasiya moehkemoloarinin aktlarindan birbasa kassasiya sikayeti
vermoak hliququ meahdudlasdirilmis ve onlarin hiiquglar1 pozulmus
oldugu halda belo kassasiya icraatinin yalniz Ali Mahkemaenin
sodrinin toqdimati ilo miimkiin oldugu miieyyen edilmisdir.

Baki1 Apellyasiya Mohkemasinin gonastine gore, homin qayda
soxson mohkomaye miiraciot etmok vo har kesin hiiquq ve azadlig-
larinin mehkemaoade miidafiesine tominat verilmaosi ilo bagli Konsti-
tusiyada tosbit olunmus fundamental hiiquglarin asassiz pozulmasi-
na gatirib ¢ixara biler.
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Konstitusiya Moahkemasinin Plenumu miiracietle alaqeadar, ilk
novbada, har bir sexsin ayrilmaz hiiququ olan mehkemse miidafiasi
hiiququ, bu hiiququn heyata kecirilmasinda ganunverici torofinden
mileyyon aglabatan prosessual mehdudiyysatlerin qoyulmasinin
miimkiinliiyli vo bu zaman adalatli balansin qorunmasinin zaruriliyi
ilo bagli Konstitusiya ve beynolxalq hiiquqi aktlarda, eloce do
hemin hiiququn reallasdirilmasinin asas qaydalarini miieyyen eden
Miilki-Prosessual Macalloda tosbit olunmus bir sira miiddosalarin vo
Plenumun gorarlarinda oks olunmus hiiquqi mévgelorin nazardan
kecirilmasini zoruri hesab edir.

Hiiquqi ve demokratik dovlete xas olan deyerlere asaslanan Osas
Qanun insan ve vetendas hiiquq ve azadliglarimi tesbit etmoklo
yanagl, onlarin qorunmasina ve miidafiesine yonalmis teminatlari
da miieyyenlosdirmisdir.

Mohz bundan irali gelerak, Konstitusiyada har kesin ganunla qada-
gan olunmayan iisul ve vasitelorle 6z hiiquqlarimi ve azadliglarim
midafie etmak hiiququ, her kesin hiiquq ve azadliglarinin inzibati gqay-
dada ve mehkemade miidafiasine tominat hiiququ tesbit edilmisdir.

Hiiquq ve azadliglarin inzibati vo mehkems toeminati hiiququ her
kosin mehkemayo miiraciet etmok hiiququ ilo yanasi, isinin adalatli
arasdirilmasini, eloco do hiiquq ve azadliglar1 pozuldugu halda meh-
kemse aktlarindan qanunvericilikle miioyyon edilmis qaydada yuxari
instansiya mahkemelarine sikayet vermoak hiiququnu ehtiva edir.

Konstitusiya Mehkemasi Plenumunun bu hiiquqla bagli forma-
lagdirdig1 hiiquqi movgeyo goroe, mehkemoayoe miiraciot etmok
hiiququnun tomin edilmasi, 6z ndvbasinde, pozulmus hiiquq ve
azadliglar1 ganunvericilikde neazerds tutulan hadler cer¢ivesinda
somarali miidafio ve barpa edo bilon adalot mithakimesinin hoyata
kecirilmasini sortlondirir. Odalet miihakimasi vasitesi ile insan
hiiquq ve azadlhiglarmin tominati sisteminin universal xarakteri,
hemg¢inin soxsin qanunsuz ve asassiz mehkema qorarlarindan mii-
dafis olunmasi magsadile miivafiq mehkemalare sikayat etmak im-
kanlarini ehato edir. Bu hiiquq mehkemae prosesinin biitiin morhale-
lorine aid olmaqla, mehkeme miidafiesinin yalniz birinci instansi-
yada tomin olunmasini deyil, ganunla nazarde tutulmus hallarda
apellyasiya vo kassasiya instansiyalarinda da heayata kegirilmasini
nazarde tutur (“Azerbaycan Respublikasi Miilki-Prosessual Macal-
lasinin 420-ci maddasinin sorh edilmasine dair” 2012-ci il 28 fevral
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tarixli vo “Azorbaycan Respublikasi inzibati Prosessual Mocollosinin
28-ci maddesinin serh edilmeasine dair” 2017-ci il 12 aprel
tarixli Qorarlar).

Qeyd olunmalidir ki, Konstitusiyanin 60-c1 maddesi miixtelif
mohkome instansiyalarina verilmis sikayotlora (miiraciotlore)
baxilmasimin prosessual qaydalarina deqiq riayet olunmasini da
oziinde ehtiva edir. Bu magsadle ganunverici miilki islor tizre moh-
kema aktlarinin odalstli vo qanuni olmasini tomin etmok {i¢iin
Miilki-Prosessual Macallode mehkemaenin, isds istirak edon soxsloe-
rin vo prosesin digor istirak¢ilarinin hiiquq ve vezifalorini miioy-
yonlagdirir, miilki mithakime icraatinda prosessual qaydalar1 tenzim
edir. Macelle miilki mehkema icraatinin imumi qaydalarini, habe-
lo icraatin prinsip ve sertlorini miioyyen etmoklo yanasi, iimumi
yurisdiksiyali mehkemsaler terofinden miilki icraatin aparilmasi,
isin adalatli helline yonalmis qaydalara riayet olunmaqla son nati-
code meahkemsa aktlarinin gebulunu, onlardan sikayat verilmasi vo
bu sikayetlere baxilmasi qaydasini tenzimloayir.

Miilki-Prosessual Macollonin normalari neinki miilki mehkeme
icraatinin gedisatini, hemginin miilki prosessual miinasibatloerin har bir
istirakcis1 torafinden miivafiq hereketlorin aparilmasi ve onlarin miim-
kiinliiylinii miieyyon edir (Konstitusiya Mahkemasi Plenumunun
[.Sabanovanm sikayati ile alagqedar 2012-ci il 27 avqust tarixli Qarart).

Macollonin miilki mehkamae icraatinin vazifelarini tasbit edan
2-ci maddasine gore, miilki isler ve kommersiya miibahisoalori tizro
moahkeams icraatinin vezifalari har bir fiziki ve yaxud hiiquqi sexsin
Konstitusiyadan, ganunlardan ve diger normativ hiiquqi aktlardan
irali galon hiiquq ve manafelorinin mehkemadse tosdiq olunmasidir.
Macollonin 4.1-ci maddesine osasen ise biitiin fiziki ve hiiquqi
soxslor 6zlarinin ganunla qorunan hiiquq ve azadliglarini, eloce do
maraqlarini qorumaq ve tomin etmak moagsadi ilo ganunla miioyyon
edilmis gaydada mehkeme miidafiesindan istifade etmoak hiiququna
malikdirlar. Goriindiiyii kimi, bu maddalerde fiziki ve hiiquqi soxs-
lorin har ciir moenafe ve maraqglarinin miidafiesinden deyil, qganun-
lardan ve diger normativ hiiquqi aktlardan ireli golen, basqa sozloe,
qanunla qorunan menafe vo maraqlardan beahs olunur.

Hoamg¢inin timumi hiiquq nezeriyyesinda, eloco do beynolxalq
hiiquqi aktlarda bu hiiququn, miieyyen hallar nezere alinaraq, moh-
dudlagdirilmasina yol verilir. Belo ki, mehkeme miidafiesi hiiququ-
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nun vacibliyine baxmayaraq, o miitleq xarakter dasimir ve qanunve-
ricilik torefinden miieyyen edilmis hadlerde konkret mahdudiyyaet-
lore maruz qala biler.

Insan Hiiquglar1 iizre Avropa Mehkemasi (bundan sonra — Avro-
pa Mohkemasi) do bir sira gorarlarinda yuxari instansiya mohkemae-
lerinde aparilan icraatin miimkiinliiyli ve hadlerinin ganuni mahdu-
diyyetlore maruz gala bilmasini yolverilon hesab etmisdir. Golder
Birloesmis Kralliga qarsi is iizro Qoerarinda Avropa Mahkemaesi gos-
tormisdir ki, mehkemaya al¢atanliq hiiququ miitleq deyil vo dolay1
sokilde yol verilon mehdudiyyetlore meruz qala biler. Bu xtiisusile
de sikayatin gebuledilonlik sortlerine aiddir, ¢iinki bu masals tobiot
etibar1 ilo, hemin sahade miieayyen miilahize serbestliyine malik
olan Dévlat terafinden tenzimlenma teleb edir (Luordo italiyaya
qars1 is tizre 2003-cii il 17 oktyabr tarixli Qerar).

Lakin mehkeme miidafiesi hiiququnu mahdudlasdiran todbirler
Konstitusiyanin 60-c1 maddasinin I hissesinin ve 71-ci maddasinin
IT hissesinin, habelo “Azerbaycan Respublikasinda insan hiiquq ve
azadliglarinin heayata kecirilmosinin tonzimlenmasi hagqinda”
Azorbaycan Respublikasinin Konstitusiya Qanununun 3-cii madde-
sinin miiddealar1 baximindan legitim moaqgsadlare nail olmaq ii¢lin
totbiq edilmsli, miitonasiblik meyarina cavab verarak onun osas
mahiyyetine toxunmamalidir (Konstitusiya Mehkemasi Plenumu-
nun “Azerbaycan Respublikast Miilki-Prosessual Macallosinin
231.1-ci maddesinin boazi miiddealarinin serh edilmesine dair”
2015-ci il 22 may tarixli Qaerart1).

Konstitusiya Mahkemasinin Plenumu miilki prosessual ganunve-
ricilikde nazearde tutulmus mehdudiyysetloerle bagli bir daha geyd
edir ki, hiiquq ve vezifalarin hacminin prosessual qaydalar ¢ergive-
sindo mehdudlasdirilmas1 hiiquqi miieyyenlik prinsipinin temin
edilmesine, mehkema icraat1 zamani isda istirak edon soxslorin gar-
silasa bilaceklari hiiquqi geyri-miiayyenliyin aradan qaldirilmasina,
adalat miihakimasinin daha semerali ve adalatli hayata kegirilme-
sino xidmet edir. Eyni zamanda yalniz qanunvericilik soviyyoasindo
mileyyen oluna bilocek belo mahdudiyyetlor Konstitusiyada tesbit
olunmus hiiquq ve azadliglar1 legv etmamsalidir. Bu mohdudiyyet-
lor har hansi soxsin iradesinden asili olmayaraq, miivafiq hiiquqa
miitonasib sokilde gqanunvericinin miioyyan etdiyi hadler ¢argive-
sinda diizgiin totbiq edilmalidir.
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Miilki-Prosessual Macolloade mehkems miidafiesi hiiququnu
moahdudlasdiran sikayetin miimkiinliiyli, prosessual miiddatlor,
mohkemoe qorarlarindan sikayet vere bilacek konkret soxslorin
dairesi vo s. amillor nezerde tutulmusdur. Belo mohdudlasdirici
todbirlorden biri do birinci ve apellyasiya instansiyast mahkomaolo-
rinin aktlarindan sikayet vermok hiiququ olan sexslerin dairesinin
mieyyoen edilmasidir. Bir qayda olaraq, mehkemae aktlarindan isde
istirak eden soxslor sikayot vermoek hiiququna malikdir. Lakin
qanunverici gobul edilmis mehkeme akti ilo isde istirak etmoyo
colb edilmayen soxslorin hiiquglarinin pozulma ehtimalinin oldu-
gunu vo sikayeto baxan mehkema instansiyasinin spesifik xiisusiy-
yotlorini nezere alaraq onlarin ise colb edilmesinin forqli qaydala-
rin1 mileyyen etmisdir.

Konstitusiya Moehkemasinin Plenumu bir sira gerarlarinda isdo
istirak etmayo coalb olunmayan ve mehkemse qorari ile hiiquqglarina
vd ganuni maraqlarina toxunan sexsin hiiquqi statusuna aydinliq
gotirmis, onlarin pozulmus hiiquq ve azadliglarinin berpasi {i¢iin
somarali vasitelorle tomin edilmesinin vacibliyini vurgulamisdir.

Isde istirak etmoyo colb olunmayan ve mehkemenin gerari ilo
hiiquglarina ve qganuni maraqglarina toxunan seoxsin statusunun
sociyyoavi alamatlorine onun mahkemeadoe baxilan ise teraf gismindo
colb edilmemesi, is iizro gobul edilmis mehkema gorarinin onun
hiiquglarina ve ganuni maraqlarina toxunmasi, 6z hiiquqlarinin vo
gqanuni maraqlarinin miidafieasinde hem maddi, hem de prosessual
maraginin olmasi aiddir (K.Maraevin sikayati tizre 2016-c1 1l 29 iyul
tarixli Qarar).

Isdo istirak etmays calb olunmayan sexslerin hiiquq ve vezifole-
rine dair masalonin onun istiraki olmadan meahkemsa terefinden hall
edilmesi mehkeme arasdirmasinin odaletli olmasini, her kesin
hiiquq ve azadliglarina dair miibahisalere miisteqil ve qorozsiz
moahkema vasitesile aglabatan miiddetde baxilmasini, isinin adalatli vo
aciq arasdirilmasi hiiququnun temin edilmasini siibhe altina alir. Bu
baximdan, ise colb edilmeyan soxsin prosessual foaliyyati onun
istiraki olmadan qoebul edilmis mehkeme qorar1 ilo pozulmus
hiiquglarinin barpa edilmeasi moagsedine xidmat etmalidir.

Hoar bir halda isde istirak etmayo colb olunmayan, mahkamae
akt1 ilo maraqlarina toxunan soxslorin hemin aktlardan verdiklori
sikayotde (miiraciatdo) gobul edilon gotnams ile onlarin hiiquq ve
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vazifolerinin pozulmasinin neden ibaret olmasi, yaxud hansi maraq
vo ya manafelorine toxunmasi asaslandirilmalidir. Eyni zamanda, bu
soxslorin hiiquglarinin berpasi {i¢iin nezerde tutulmus prosessual
tominat hayata kecirilerken ganunvericilikde miioyyon edilmis mahke-
ma sisteminin mahiyyatine, xtisusiyyetlorine xalal gatirilmamalidir.

Konstitusiya Mahkemasinin Plenumu qgeyd edir ki, isde istirak
etmoyo colb olunmayan, mehkemse akti ile hiiquq ve vezifalerine,
maraqlarina toxunan sexslerin apellyasiya ve kassasiya sikayoti ver-
molori liclin qanunverici torofinden forqli prosedur gaydalarinin
miloyyon edilmesinin anlasilan olmamasina dair miiracietedonin
daliline aydinlhq gatirilmasi maqgsadi ile apellyasiya vo kassasiya
icraatinin mahiyyati, maqgsedi ve xlisusiyyatlerine, bu mahkeme
instansiyalarinda ise baxmanin hadlerine nazer yetirilmasi miithiim
ohamiyyet kasb edir.

Qeyd olundugu kimi, Miilki-Prosessual Macollonin 357-ci mad-
desinda birinci instansiya mehkemasi toerafinden gebul edilmis got-
name vo gorardadlardan apellyasiya sikayoti vermok hiiququ olan
subyektlorin dairesi gostorilmisdir. Macellenin 357.2-ci maddesine
asason, apellyasiya sikayoti vermoak hiiququna isds istirak etmoayo
colb edilmayon, lakin gobul edilon gatname onlarin hiiquq ve vezi-
folorine toxunan hallarda diger soxslor de malikdir.

Apellyasiya sikayati verilmoasi vo onun miimkiin hesab edilmasi
liclin prosessual osaslar olmalidir. Belo ki, apellyasiya sikayotinin
mimkiinliiyiinii aragdiran mehkema hemin soxsin miivafiq proses-
sual hiiquga malik olub-olmamasini, qanunvericiliyin teleblerine
omol edib-etmemosini yoxlayir. Miilki-Prosessual Macollonin
366.1 ve 366.2-ci maddelarine uygun olaraq, apellyasiya instansiyasi
mohkamasi is mehkemaye daxil oldugdan sonra 15 giin miiddatindo
apellyasiyanin miimkiinliiyiinii yoxlayir. Buraya ise apellyasiya
qaydasinda baxilmaq ii¢lin prosessual osaslarin olmasi daxildir.
Ogor apellyasiyanin miimkiinliiyii {i¢iin osaslar yoxdursa, o, gabul
olunmamis hesab edilo biler.

Apellyasiya icraatina dair mosele Konstitusiya Mohkemasi
Plenumunun dafalerle miizakire predmeti olmus, 20 may 2011-ci il
tarixinde ise apellyasiya baxisinin hadleri ile bagh “Azerbaycan
Respublikas1 Miilki-Prosessual Macallasinin 372-ci maddasinin
apellyasiya baxisinin hadloari barede miiddealarinin hamin Macalle-
nin 372.1 ve 372.7-ci maddslerinin telobleri baximindan serh edil-
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mosine dair” Qarar gobul edilmisdir. Homin Qorarda geyd edilmis-
dir ki, apellyasiya maohkemaesinin vezifasi birinci instansiyada isin
mahiyyetine aid olmayan hallardan temizlenmis ve apellyasiya
sikayetinin hacminde miibahisenin predmetine baxilmasindan
ibaratdir. Qanunvericiliyin toleblarine gore apellyasiya mohkomasi
tam hiiquqlu mehkemse kimi, isde olan ve slave toqdim olunmus
stibutlar a@sasinda mahiyyeti iizro iso baxir. Apellyasiya mohkomasi
sikayotin dolillorinden asili olmayaraq, mehkemenin maddi ve
prosessual normalara riayet etmasini yoxlamaqla, Miilki-Prosessual
Macollonin 384-cii maddasinde gostorilon gerarlardan birini gebul
edir.

Eyni zamanda, qanunverici, Miilki-Prosessual Macallonin 403-cii
maddasinda apellyasiya mahkemasinin gatnamesi ve ya gorardadi
ilo raz1 olmayan goxslorin kassasiya sikayeti (toqdimat ve ya pro-
test) vermoak hiiququnu miieyyan etmisdir. Bu sikayetin miioyyon
olunmus gaydada ve miiddetlorde verilmasi kassasiya instansiyasi
mahkeamasine hemin goerarlarin yoxlanilmasi {i¢iin kassasiya icraa-
tinin baslanilmasina osas verir.

Miilki-Prosessual Mocollonin 357.2-ci maddeasinden forqli
olaraq, Macellonin 403.2-ci maddasi apellyasiya instansiyasi
mohkeamasinin ganuni qiivveye minmis gotnamalorinden ve gorardad-
larindan maraqglh sexslerin sikayat vermasinin xiisusi prosedurunu ton-
zimloayir.

Macollonin 403.2-ci maddesinde miiayyen edilmis bu prosedur
kassasiya icraatinin xiisusi mahiyyatinden ve onun heall ede bilece-
yi masalalorin dairesinden irali galir. Belo ki, kassasiya icraatinin
bilavasite vezifasi sikayet ve ya protest verilmis apellyasiya mohkoe-
mosinin gotnama vo ya gorardadinin qanuniliyinin yoxlanilmasidir.
Kassasiya instansiyast mahkemaesi apellyasiya instansiyasi mohkeo-
mosi torofinden yalniz maddi ve prosessual hiiquq normalarinin
diizglin totbiq edilmasini yoxlayir (Miilki-Prosessual Macallonin
416-c1 maddesi).

Kassasiya mohkamasi siibut ve faktlara yeniden qiymet vermo-
den isin hallarin1 miieyyen olunmus kimi gabul ederak, apellyasiya
mohkemasinin gorarinin mahiyyati tizro diizglin olub-olmamasini
yoxlamir, onu yalniz mehkeme terafinden ganunun teloeblerine
riayat olunub-olunmamasi maraqlandirir, ¢iinki hemin mehkemenin
foaliyyetinin fundamental prinsipine goére, “kassasiya mohkemasi
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isi deyil, gorart mithakime edir” (Konstitusiya Mehkomaesi Plenu-
munun “Azarbaycan Respublikasi Konstitusiyasinin 125-ci madde-
sinin VII hissesinin Azerbaycan Respublikasinin miilki prosessual
ganunvericiliyi baximindan serh edilmasine dair” 2019-cu il 18
mart tarixli Qorari).

Bu baximdan ganunverici kassasiya instansiyast mehkemasinin
statusundan ve ona verilmis selahiyyetlorin xarakterinden ¢ixis edo-
rok kassasiya sikayatlorinin tortib olunmasi ve verilmesine miinasi-
botde daha sert qaydalar miieyyon etmis ve bu mehkemenin
baxdigi isloerin dairesini, iso baxilmasi hadlerini ve yeni soxslorin
iso colb edilmasi imkanint mahdudlasdirmisdir.

Lakin gosterilonlerle yanasi Konstitusiya Mehkamasinin
Plenumu geyd etmayi zoruri hesab edir ki, ganunvericinin maraqla-
rina toxunan soxslerin sikayeti ilo kassasiya icraati baslanmasinin
forgli sertlorini miioyyon etmasi barode movqeyi basa diisiilon olsa da,
bu kateqoriyadan olan sexslorin hiiquglarmin hayata ke¢irilmasi ti¢lin
miimkiinliik (gebuledilenlik) sertlerinin ve gaydalarm miiayyen olun-
mas1 hiiquqi miieyyenlik prinsipinin, eloco do ganunlarin aydin vo
birmanali olmasi sartinin somaraliliyine xidmat etmis olar.

Belo ki, Konstitusiya Mahkemesi Plenumunun bir ¢ox qgorarla-
rinda dafeloerle istinad etdiyi hiiquqi miiayyanlik prinsipi hiiququn
aliliyinin asas aspektlorinden biri kimi ¢ix1s edir ve har bir ganunun
vo ya onun har hansi bir miiddeasinin hiiquqi miieyyenlik prinsipi-
no cavab vermasi olduqca vacibdir. Bunun tomin edilmesi {i¢iin
hiiquq normalar1 birmenali ve aydin olmalidir. Bu, 6z névbesinde
har kese onun hiiquq ve azadliglarin1 miidafie edaceyina, hiiquq
totbigedonin hareksatlorinin ise proqgnozlasdirila bilen olacagina
aminlik vermelidir. Bunun aksi, yoni hiiquq normasinin mazmunu-
nun geyri-miioyyonliyi hiiquq totbigetmade mohdudiyyaetsiz miila-
hize li¢iin imkan yaratmagqla, har bir normativ hiiquqi aktin asasin-
da dayanmali olan ganunun aliliyi, ganun ve mahkema qarsisinda
berabarlik ve adalat prinsiplerinin pozulmasina gatirib ¢ixara biler.

Ali Mahkoemo terofinden Konstitusiya Mehkemasinin Plenumuna
toqdim edilmis yazili miilahizods geyd olunmusdur ki, formalasdi-
rilmig tacriibaye gora, isda istirak etmayoa colb olunmayan, mehke-
mo akt1 ile maraqlarina toxunan sexslorin miivafiq miiraciotlori
daxil oldugda Ali Mehkemaenin sadri isi Oyrenilmasi {li¢iin hakim-
lorden birine teqdim edir. Hakim terofinden is Gyrenilorok miivafiq
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kollegiyada biitlin hakimlarin istiraki ile miizakire edildikden sonra
hemin miiraciatin tomin olunmamasi barade qorardad ve ya ise kas-
sasiya qaydasinda baxilmasi barade teqdimat goebul edilir.

Nozoroe alinmalidir ki, tocriibade geyd edilon miiraciatlore baxil-
mast iiciin miivyyon qayda formalagdirilmis olsa da, gqanunvericilikdo
onlara baxilma qaydasi nezerde tutulmamisdir. Qanunverici Miilki-
Prosessual Macollode bu kateqoriyadan olan sexslarden farqli ola-
rag, isde istirak edon soxslor terafinden verilmis kassasiya sikayoti-
nin icraata gebul edilmesi ilo bagh qaydalan kifayet qoder aydin
mieyyon edorok hiiquqi miioyyenlik prinsipini tomin etmisdir.
Miilki-Prosessual Macoallonin 411-ci maddesine uygun olaraq,
ganunun tolebloerine amel edilmoaklo verilmis kassasiya sikayoti
kassasiya instansiyast mehkemaesi hakiminin gorardadi ile icraata
gobul edilir. Gorlindiiyli kimi, isde istirak edon soxsler torofinden
verilmis sikayotin icraata qobul edilib-edilmomasi mosolasi konkret
solahiyyatli soxs terafinden hell edilse do, hemin soxsin (hakimin)
iradesinden asili edilmemis ve ganunvericilikde nazerds tutulmus
tolablore uygun verilmis sikayotin icraata gebul edilmeli oldugu
mieyyon edilmisdir.

O da geyd olunmalidir ki, Miilki-Prosessual Macollonin 418.4.6-c1
maddesine asasen, apellyasiya instansiyast mehkamaesinin gotname
vo ya goarardadinin sikayetin delillerinden asili olmayaraq legv edil-
mosi osaslarindan biri do mehz mehkemsanin isde istirak etmoayo
colb edilmamis sexslorin hiiquq ve vezifelarine dair onlarin hiiqug-
larmin pozulmasina sebab olan getname ve ya gerardad gebul
etmosidir.

Gostarilonler onu demoays asas verir ki, qanunvericinin bu kate-
qoriyadan olan soxslorin kassasiya instansiyast mehkemasine sika-
yot vermalori liglin forqli qaydalar miioyyen etmosi homin soxsle-
rin mahkemeye miiraciat etmoak hiiququnu mehdudlagdirmir, bu
gayda meahkemanin spesifik xiisusiyyatlorinden, selahiyyet dairesi-
nin mahdud olmasindan irali golir. Qabul edilmis mahkema akt1 ilo
maraqlarina toxunan soxslorin hiiquqlarinin pozulmasi fakti ise
mohkemaye olcatanligin ve yuxarida sadalanan diger deyerlerin
tomin edilmasi baximindan teqdimat verilmesi li¢iin tutarli osas
kimi ¢ixis etmolidir.

Konstitusiya Maehkemasinin Plenumu N.Selimovun sikayeti iizro
2020-ci il 20 may tarixli Qorarinda gostormisdir ki, isde istirak et-
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mayd colb olunmayan, baresinde hiiquq ve azadliglarin1 pozan ve
yaxud lizerina olave dhdalikler qoyan gorar ¢ixarilmig soxs, her bir
halda pozulmus hiiquglarinin barpasi ii¢iin daha semarali vasitelor-
lo tomin olunmali ve hemin sexsler ganunvericiliyin taleblerine
oamol etmoklo gqanuni qiivveye minmis maohkomso aktlarindan sika-
yot vermoak hiiququna malik olmalidirlar.

Inzibati mehkemsa icraatinda oxsar mesale iizre hiiquqi mdvqeyi-
ni oks etdiron Konstitusiya Mehkemaesinin Plenumu “Azerbaycan
Respublikas1 Inzibati Prosessual Mocollosinin 28-ci maddesinin
sorh edilmesine dair” 2017-ci il 12 aprel tarixli Qorarinda gostor-
misdir ki, hiiquqi miieyyenliyin miihiim terkib hissesi olan meahke-
mo gorarlarinin stabilliyi prinsipinin qorunmasi magsadile maraql
soxsin Uglincii soxs qisminde ise calb edilmasi iiglin asagidakilara
xiisusi digget yetirilmolidir:

— qanuni qiivveye minmis mahkemse gorari ile inzibati mehkemsa
icraatina colb olunmamis soxsin hiiquglarinin ve ganunla qorunan
maraqlarinin ehamiyystli derecede pozulub-pozulmamasina;

— inzibati mehkems icraatina calb olunmamis sexsin 6z hiiququ-
nun pozuldugunu bildiyi ve ya bilmeli oldugu vaxtin miioyyen edil-
masine.

Konstitusiya Moahkemasinin Plenumu hemg¢inin qeyd etmoyi
zoruri hesab edir ki, isds istirak etmayoa colb olunmayan, mehkema
akt1 ilo maraglarina toxunan sexslor torafinden kassasiya instansiyasi
moahkemasine sikayet verilmoasi, homin sikayetin (miiraciatin)
icraata gobul edilmesi vo ona baxilmasi, yaxud imtina edilmesi
qaydalarinin qanunverici torafinden tekmilloesdirilmesi, hemin qay-
dalarin birmenali ve algatan olmasina, naticeds ise hiiquqi mioy-
yonlik prinsipinin tomin edilmasine ve bu soxslorin Konstitusiyadan
irali golon hiiquqlarina xelal getirilmasinin garsisinin alinmasma xid-
mat etmis olar.

Beloliklo Konstitusiya Mahkemasinin Plenumu moévcud ganun-
vericilik normalarindan ¢ixis ederak qeyd edir ki, isds istirak etmoayoa
colb olunmayan, mahkemso akt1 ilo maraqlarina toxunan sexslorin
Konstitusiya ile nazerde tutulmus toeminatlarina xalel gatirilmasinin
qarsisin1 almaq magsadile hemin sexslarin hiiquglar1 pozuldugu
togqdirde Ali Moahkemenin sadri Miilki-Prosessual Macallonin
403.2-ci maddasine uygun olaraq verilmis miiracioto osason igo
kassasiya qaydasinda baxilmasi iigiin teqdimat vermokde haqlidir.
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Gostorilenlorle yanast qeyd olunmalidir ki, isde istirak etmoyo
colb olunmayan, mehkeme akt1 ilo maraqglarina toxunan sexslarin
kassasiya sikayotlori lizro toqdimatin verilmasindon imtina edilmasi
hemin gexsleri 6z hiiquq ve azadliglarint miidafie etmok {i¢lin moh-
komayoe miiraciat etmok imkanindan mehrum etmir. Bu hiiquq
Konstitusiya iloe yanasi, hemg¢inin Miilki-Prosessual Macollonin
mohkoma aktlarinin macburiliytr adlanan 15.4-cii maddasinden
irali golir. Homin maddaye gore, mehkems aktlart maraql sexsle-
rin moanafelorine toxunduqda bu aktlarin macburiliyi isde istirak
etmoyon maraqli sexslorin 6z hiiquglarmmin ve ganunla qorunan
monafelorinin miidafiasi liclin mehkemaye miiraciet etmalori imka-
nin1 istisna etmir. Eloce do Konstitusiya Mehkemasi Plenumunun
ganuni qiivveye minmis mahkems aktlarinin preyudisialligi ile bag-
I1 formalasdirdig1 hiiquqi mévqgeyo gora, preyudisialliq institutu yal-
niz isde istirak eden soxslore aid olmagqla, onlar terefinden ganuni
qiivveye minmis mehkema gotnamaesi ilo miieyyen edilmis faktla-
rin basga mehkema prosesinde miibahiselendirilmasini istisna edir.
Sonraki isde istirak eden sexsloerden biri artiq ganuni qiivveye
minmis gotnamenin ¢ixarildigi is iizre isde istirak eden soxs olma-
misdirsa, bu zaman hemin getnamenin miiayyen etdiyi faktlar onun
liclin preyudisial ehemiyyete malik deyildir ve o, bele faktlarin
mohkema gaydasinda siibut edilmesini tolob ede biler (“Azerbaycan
Respublikas1 Miilki-Prosessual Macallasinin 82.3-cii maddesinin sorh
edilmasine dair” 2016-c1 il 23 fevral tarixli vo G.Ohmeadovanin
sikayaeti tizro 2019-cu 1l 24 iyul tarixli Qorarlar).

Konstitusiya Mahkemaesinin Plenumu vurgulayir ki, mehkeme
akt1 ile maraqlarina toxunan sexslerin hiiquglar1 sheamiyyaetli dere-
codo pozuldugu halda onlarin hiiquglarinin hoemin mehkeme pro-
seslori ¢arcivesinde bearpa edilmasi, preyudisiya institutunun osas
funksiyasi olan eyni faktiki hallar arasinda qarsiligh elagenin ve
moahkamae gorarlarinin stabilliyini tomin edar, bir-birini tekzib eden
naticalari olan mehkemse aktlarinin movcudlugunun garsisini alar.

Gostorilonlora asasen Konstitusiya Mehkemasinin Plenumu aga-
gidaki naticoyo golir:

— Miilki-Prosessual Macallonin 403.2-ci maddasi xiisusi prose-
dur qaydalarin1 miieyyen ederak isde istirak etmoayo calb olunma-
yan, mahkamae akti ilo maraqlarina toxunan sexslerin statusunu vo
kassasiya instansiyas1 mehkemaesinin selahiyyetlorini nezers alaraq
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gostorilon soxslorin mehkemayo miiraciat etmak hiiququnun tomin
edilme vasitasi kimi ¢ixis edir.

Azarbaycan Respublikast Konstitusiyasinin 130-cu maddesinin
VI hissesini vo “Konstitusiya Mohkemasi hagqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemasi-
nin Plenumu

QORARA ALDI:

1. Azerbaycan Respublikast Miilki-Prosessual Macollasinin
403.2-ci maddesi xilisusi prosedur qaydalarini miieyyen edorak isdo
istirak etmoayo colb olunmayan, mehkema akti ilo maraqglarina toxu-
nan soxslerin statusunu ve kassasiya instansiyasi mehkemasinin
solahiyyatlorini nezere alaraq gostorilon sexslorin mahkemoyo
miraciat etmak hiiququnun temin edilme vasitesi kimi ¢ixis edir.

2.Qerar darc edildiyi giinden qiivveye minir.

3.Qorar “Azerbaycan”, “Respublika”, “Xalq gozeti”, “Bakinski
rabo¢i” gozetlorindo vo “Azerbaycan Respublikasi Konstitusiya
Mahkomasinin Malumati”nda derc edilsin.

4. Qeorar gotidir, heg bir orqan ve ya soxs torafinden logv edile,
doyisdirile ve ya rosmi tofsir edile bilmez.
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NUMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKHA

IMIOCTAHOBJEHUE
IUDIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAVIIKAHCKOW PECITYBJIUKHU

O TonkoBanuu crarbu 403.2 I'paxkaaHCKOr0 mpoueccyajibHOro
KoJeKkca A3zepbaiikaHckoil Pecryommku

24 mona 2020 roaa ropoa baky

[Tneaym Koncrurtymmmonnoro Cyma A3sepOaiijkaHckoi Pecry6-
muku B coctaBe Papxama Abmymnaesa (mpeacenarens), Conbr Ca-
maHoBoi, Cynabsl ['acanoBoii, Popmana HMcmaunosa, [xxeiixyHa
lNapamxaesa, Padasng I'sananze, Maxupa Mypanosa, Ucel Hanxa-
tdosa u Kampana lacdueBa(cyapsi-10KIaauuK),

¢ yuactueMm cekperaps cyna Mapauna Anuesa,

B cootBercTBUM ¢ yacthio VI crateu 130 Koncturynuu Aszep-
Oaiijkanckoil PecnyOnuku, cratesimu 27.2 u 33 3akoHa A3zep-
6aiimkanckoil Pecniyonuku “O KoHCTUTYITMOHHOM cyie” U cTaTheid
39 Buyrpennero ycraBa KoncrutymmonHoro cyma AszepOaiimxkanc-
Kol Pecriybmuku Ha ocHoBaHuM oOpaieHus bakuwHcKoro ares-
JIUMOHHOIO CyJla pacCMOTpEJ B MOPAAKE MHCbMEHHOM MPOLIENYPbI
0c000ro KOHCTUTYLIUOHHOTO MPOU3BOACTBA KOHCTUTYLIMOHHOE Ie-
70 0 TojkoBaHuM crarbu 403.2 'pakIaHCKOro IMpoueccyabHOro
Komekca AszepOaiimxanckon Pecrybmuku.

3acnymas poknan cynsu K.laduesa mo jeny, NUCbMEHHbIE
CYXIEeHHs TMpeNcTaBUTesIel 3aMHTEPECOBAHHBIX CYOBEKTOB — Tpe/l-
cenarenst bakuHckoro aneutgiumonHoro cyna M. Haruesa u pyko-
BoauTesss Arnmapara Mwumm Memxiuca AszepOaiimxanckoit Pec-
nyonmmku C. Mup3oeBa, crienuanucTta — mnpejacenatens ['paxnanHc-
Kol koyuternu BepxoBHoro cyaa AsepOaiimxanckoi Pecryomuku
C.I'amxuesa, uzyuu u oOcynuB matepuaibl nena, [Inenym Konc-
TUTYIIMOHHOTO cyna A3zepOaiimkaHckoi PecryOnuku
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YCTAHOBHUIT:

BakuHckmii ane/uIuuoHHbIA  cyn, oOpaTtuBmich B KoHCTH-
TYUUMOHHBIN ¢yl AzepOaiinxanckoil Peciyonuku (nanee — Koncru-
TYUMOHHBIM Ccyl) mpocwi aarh TojikoBaHue crartbu 403.2 T'paxk-
JaHCKOTO TPOIlecCyanbHOTO Kojpekca A3sepOaiimkaHckoi Pecry6-
muku (nanee — ['paxngaHckuii nmporeccyaibHblii KOIEKC).

Kak BugHo u3 obpaiuenusi, pemenueM HapumaHoBcKoro paioH-
Horo cyma ropoga baky ot 7 d¢espans 2018 roma, mck wucrua
JIx.AraeBa npoTuB BakWHCKOro TEppUTOPUATBHOIO YIIPABICHUS
Noe 1 CiyxObl rocynapcTBEHHOIO pPeecTpa HEeIBUKHMMOIO UMYILECT-
Ba npu ['ocynapctBenHoMm Komutere AzepOaiimkaHnckoil PecryOmm-
KU 10 Borpocam umyinectBa 1 M.CapbleBa O MpPU3HAHUU JOTOBO-
pa KyIUIU-TIPOJaXU HEeNeHUCTBUTEIbHBIM U aHHYJIUPOBAHUU BBIITHC-
KU O TIpaBe COOCTBEHHOCTH Ha 3eMJII0 He ObUT YIOBJIETBOPEH.

[TocraHoBneHneM rpaxinaHCKoOW Koiuieruu bBakuHckoro anen-
JSUUOHHOTO cyfa oT 19 npexabps 2019 ropa aneisinuoHHas Xao-
6a [Ix.AraeBa Obula YIOBJIETBOpEHa, pelieHHe HapumaHOBCKOTo
paiioHHOro cynga r. baky OoTMEHEeHO, IPUHATO HOBOE pEIleHHUE IO
Jemny, UCK Y/IOBJIETBOPEH, MOCTAHOBIEHO MPU3HATh JOTOBOP KYILUIU-
NPOIAXH, 3aKITIOYCHHBIA MEXIYy OTBETYMKAMHU HEIeHCTBUTETbHbIM,
U aHHYJUPOBATh BBINKCKY, BbIIAHHY0 Ha OCHOBAHWUU JAHHOTO J0-
roBopa.

JIx.babaeBa B KauecTBe julla, HE MPUBICYEHHOIO K y4acTHIO B
nesie, MHTepechl KOTOPOTO 3aTParMBaloOTCsl CyIeOHBIM aKTOM, 00XKa-
JoBasa peuieHue bakuHcKoro aneyuisiMoHHoOro cypa. Mcrery
JIx.AraeB, ccoputaich Ha crathio 403.2 I'paxpaHckoro mporec-
CyallbHOTO KojeKca, 3asBui, uro Ix. baGaesa He umena mnpasa 1o-
JlaBaTh KacCallMOHHYI0 Xajno0y. B oTBeT Ha TOT nOBOI MCTIA aj-
Bokar [Ix. babaeBoii yka3zaji, 4To gaHHAd HOpMa, MPOTHBOpeYa
Koncturyuu AzepOaiimxkanckoir Pecryonuku (manee — Konctn-
tyuusd) 1 Konsenuun “O 3ammmre rpas 4yesoBeKa U OCHOBHBIX CBO-
6on” (mamee — KonBeHUMs), OrpaHMYMBaeT MX IIPaBO HEIOC-
PEICTBEHHOM IMOAaYM KACCAMOHHON XaloObl, YTO C MPUMEHEHHUEM
cyaoM cootercTBytolx HOpM Koncturyimu u crateu 6 Konpel-
UM KaccalmoHHad Xajmoba JokKHa ObITh MPU3HAHA BO3MOXHOM.

PaccMoTpeB Bompoc O BO3MOXHOCTH KAaCCAIIMOHHOW KalOOBI,
cyn oOCynuB IOBOIBI CTOPOH, TPUIIET K BBHIBOLY O HEOOXOMMMOC-
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TU TOJIKOBaHMS, MOIJIeXallell NpUMEHEHUIo 1o aeny crateu 403.2
['paxnanckoro mpoieccyaibHOro Kojaekca.

B obpamennn ykaszano, 4to ctartbeir 403 I'paxkmaHcKoro
IIPOLIECCYAIBHOTO KOJIEKCA OINPEAeSieH KPYrT JIML, UMEILIUX ITPaBoO
MoJauu KacCallMOHHOM XaloObl HAa pellleHus] U ONpeesieHus! Cy[0B
ane/uiiuMoHHor uHctaHuuu. Ha ocHoBanuu crateu 403.1 gaHHO-
ro Kojekca, pelieHus u onpeesieHUs cyda ane/UIsiiuOHHON WHC-
TAHIIMA MOTYT OBITh 00XaJIOBaHBl CTOPOHAMH, TPETHUMHU JIMIIAMH,
a 1Mo JienaM 0coOOoro MpOM3BOJACTBA — 3asdBUTENIEM U 3aUHTEPECcO-
BAHHBIMU JIMIIAMU B CIIyyae OCTaBJ/ieHUs TpeboBaHUi Oe3 yIOBJIeT-
BOPEHUS.

B 10 xe Bpema crarpein 403.2 Kopmekca ycraHoBineHa uHas
npoleaypa ocapuBaHus B KaCCAIIMOHHOM TMOPSIKE TaHHBIX Cyne0-
HBIX aKTOB JIMLIAMU, HE MPUBJIECYEHHbIMU K YYACTUIO B JIEJI€, UHTE-
pechl KOTOPBIX 3aTparuBarotcs cyaeOHbM akToM. COrtacHO TaHHOM
cTatbe, mpencenarenib BepxoBHoro cyma AszepbaiimxkaHckoit Pec-
nyOnuku (mamee — BepXoBHBIM Cyd), HA OCHOBAaHUU OOpAaICHHIA
JIML, HE NIPUBJICYEHHBIX K YYaCTHUIO B JIEJI€, UHTEPECHI KOTOPBIX 3aT-
paruBaloTcs cyAeOHbIM aKTOM, MOXET BBICTYIUTh C IpeACTaBie-
HUEM O PpelIeHUsIX U ONpeAelieHUudaX Ccyla aneuIauOHHON
WHCTaHLIUH.

Crarbsa 357 Konekca, onpenensroiias Kpyr JIUI, UMEIOLIUX Mpa-
BO TIOJIa4M AareJUIIIIUOHHON Xajmo0bl, 3aKperuiseT IMpaBoO APYTUX
JIUL, HEe TPUBJIEYCHHbIX K YYaCTHIO B Jiesie, OJHAKO IpaBa U 00s-
3aHHOCTU, KOTOPBIX 3aTParuBalOTCS MPUHSATHIM PEIIeHUEM, Ha IO-
nauy amnelvIIUOHHON XaloObl Ha HEe BCTYNUBIIUE B 3aKOHHYIO CH-
Jy peuieHusi U OoIpeAesieHus, MPUHAThIe CyJaMu IepBOM HHCTa-
HLUU.

[To MHeHuUI0 oOpaTHBILErocs, B OTJIMYKE OT MOpsaKa 00xanoBa-
HUSl aKTOB Cylda NnepBol MHcTaHuuu, craths 403.2 ['paxnaHcKoro
MPOLIECCYAIBHOTO KOJIEKCa OrPaHUYMBAET IPaBO JIMIL, HE IPUBJIE-
YEHHBIX K YY4aCTHUIO B JieJie, UHTePEChl KOTOPHIX 3aTParuBaloTCs Cy-
neOHBIM aKTOM, HAmpsMyI0 IMOAaBaTh KacCAllMOHHYIO Xajlo0y Ha
aKThl aleJUISILMOHHBIX CYIOB, U YCTAHABIMBAET, UTO B ClIy4yae Ha-
pYLIEHUS] UX IpaB TaKO€ KACCAMOHHOE IPOU3BOJACTBO BO3MOXKHO
TOJIKO M0 MpeJCTaBIeHuI0 npejcenarens BepxosHoro cyna.

CormnacHO 3aKJIIOYEHHI0 DBakWHCKOro aneiuiaiuoOHHOIO Cyaa,
JTaHHBIA TIOPSIOK MOXKET MPHUBECTH K HEOOOCHOBAHHOMY Hapylle-
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HUIO, 3aKpervieHHbIX B KoHcTHTymm yHIaMEHTAIbHBIX IpaB,
CBSI3aHHBIX C OOpalleHreM B CYJI JITYHO M MPEIOCTaBJICHUEM rapaH-
THH 3aIIUTH TTPaB U CBOOOI KaXJIOTo B CYJe.

B cBs3u ¢ obOpamenvem Ilnenym KoHcTUTynMOHHOTrO cyna, B
HEPBYI0 OYepellb, CUUTaeT HEOOXOMUMBIM PACCMOTPETh PSI MOJIO-
XKeHUH, 3aKperieHHbIX B KOHCTUTYIIMU U MeXIyHapOIHO-TIPaBO-
BBIX aKTax, B CBI3HM C IPABOM Ha CyAeOHYIO 3allUTY, SBISIOIIAMCS
HEOThEMJIEMBIM TIPABOM KaXJIOTO JIMIIA, BO3MOXHOCTBIO YCTAHOBJIE-
HHS 3aKOHOJATENIEM OIPEJICTICHHBIX Pa3yMHBIX POIECCYaTbHBIX Orpa-
HUYEHUH B OCYIIECTBICHHU [TaHHOTO IIpaBa M HEOOXOIUMOCTBIO
COXpaHeHUs MpH 3TOM CIIpaBeJIUBOro OanaHca, a Takxke B ['pax-
JTaHCKOM TMPOIECCYaTbHOM KOJIeKCe, OIpEAeNioneM OCHOBHbIC
NpaBiia peau3aluy JaHHOTO MpaBa, W MPABOBbIC TO3UIUH, OTpa-
KeHHbIe B MocTaHoBieHusx [lienyma.

OCHOBHOU 3aKOH, OIMMPAIOIIUICS HAa IEHHOCTH, MPUCYIIUE Tpa-
BOBOMY M J€MOKPAaTHUECKOMY TOCYIapCTBY, HE TOJIBKO 3aKperisder
npaBa U CBOOOIBI YesIOBEeKa W IpaxjaHWHA, HO M OINpeaessdeT ra-
pPaHTHH, HATPABJICHHbIE HA UX COXPaHCHUE U 3allUTY.

Hcxons uMeHHO u3 3TOro, KOHCTUTYLHMS 3aKperviserT IpaBo
KaXJI0ro Ha 3alllUTy CBOMX IpaB U CBOOOJ METOJaMH M CPEICTBa-
MH, HE 3alpelleHHbIMUA 3aKOHOM, a TaKXe MpaBO KaxJIoro Ha ra-
PaHTHIO 3AIIUTHI PaB ¥ CBOOOI B aJIMHHUCTPATHBHOM MOPSIKE W
cyze.

[IpaBo Ha AaIMMHUCTPATUBHYI0 M CYAEOHYI0 TapaHTHIO MpPaB W
cBOOOJ BKJTIOUAeT B cebs, Hapsly ¢ MPaBOM KaXIoro Ha oOparie-
HUE B CyI, CIIpaBe/IUBOe CyneOHOe pa3dupareiabCcTBO, a TaKXe B
cllydae HapylIeHHs €ro MpaB U CBOOOJ MpaBo HAa 00XKaOBaHUE CY-
JIeOHBIX aKTOB B CyJlaX BbBICIICH WHCTAHIIUU B YCTAHOBJICHHOM 3a-
KOHOJIaTEeJILCTBOM TOPSIIKE.

Cornacuo npasoBoii no3uiun [lnenyma Koncturyrnmonsoro cy-
na, chOPMHPOBAHHOH B CBSI3U C JAaHHBIM IPaBOM, oOecrieueHue
npaBa Ha oOpaieHue B Cyj, B CBOIO ouyepeib, OOYCIIOBIUBAET OCY-
IIIECTBJICHUE TPABOCYIHUS, CIIOCOOHOr0 3(heKTUBHO 3alUIIaTh U
BOCCTaHABJIMBATH HApYIIEHHbBIC [TPaBa U CBOOOIbBI B Mpelesiax, mnpe-
JTyCMOTPEHHBIX 3aKOHOAATEIbCTBOM. YHHBEPCAIBHBI XapakTep
CHCTeMBI OOecIieueHus TpaB U CBOOOJ YesI0BeKa MOCPEICTBOM Ipa-
BOCYIHMS TaKXe OXBaThIBAET BO3MOXHOCTH OOXAIOBAaHUS B COOT-
BETCTBYIOIIME CYIbI IS 3alMTHI JIMIA OT HE3aKOHHBIX U HEeo0OoC-
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HOBAHHBIX CYy/I€OHBIX pelIeHHil. DTO MpaBo, OTHOCHINEECs KO BCeM
aTamaM cyaeOHOro mpolecca, mojapasymeBaeT obecrieueHue cyueo-
HOW 3aLIMUTHI HE TOJIBKO HA MEPBOM MHCTAHUMM, HO U OCYILECTBIIE-
HUE ero B Ciydyasix, IPEeIyCMOTPEHHbIX 3aKOHOM, Ha aresuIaLuOH-
HOI M KAaCCalMOHHOM MHCTaHUUsX (roctaHosieHue “O TOJIKOBaHUU
crarbu 420 TI'paxgaHckoro mpoleccyabHOro Kojekca A3zepOaii-
mxaHckoi Pecyornuku” ot 28 despans 2012-ro roga u “O Tosko-
BAaHUM CTaThbu 28 AJIMHHUCTPATUBHO-IIPOLIECCYATBHOTO KOJEKCa
Aszepbaiimxanckoit Pecriybimku™ ot 12 anpens 2017-ro roma).

Crnemyet oTMeTUTh, 4TO cTaThs 60 KoHCTUTYyIIUMH, BKITIOYAET TaK-
K€ TOYHOE COOJIIoJIeHNEe MPOIECCYATbHBIX MPABUI PACCMOTPEHHUS
kanmo0 (oOpaleHuii), TOAAHHBIX B pa3IU4Hble CyneOHbIe MHCTaH-
. C 2TOH 1eNblo 3aKoHOoHaTes b Il 0OecredeHus] CIpaBeyin-
BOCTU W 3aKOHHOCTH CyAE€OHBIX aKTOB MO TpaxXIaHCKUM Jenam
yCcTaHaBIUBaeT B ['paxkiaHCKOM MpoiieccyaTbHOM KojeKce IpaBa U
00s13aHHOCTH CyJa, YYaCTBYIOIIUX B JeJie JINI U JPYTUX Y4acTHH-
KOB TIpoliecca, peryupyer mpoleccyaibHble MpaBuia B IpaxaHC-
KOM CYyIOIPOU3BOJICTBE. YCTaHAB/IMBasg OOIMe MpaBWia rpaxiaHc-
KOTO CyIONpPOU3BOJCTBA, a TaKXe MPUHLMUIIBI U YCIOBUS IMPOU3-
BOJCTBa, KojieKc OMHOBpEMEHHO peryupyeT BejieHue rpaxaaHcKo-
ro MPOU3BOJCTBA CylaMU OOIIEH IOPUCTUKIINK, TPUHITHE B KOHEY-
HOM HUTOTE CyAeOHBIX aKTOB C COONIOJICHHEeM TpaBWI, HarpaBjIcH-
HBIX Ha CIIpaBeITUBOE pa3pelleHue jaesa, MOpsIoK UX o0XamoBa-
HUSl U PACCMOTPEHUS JaHHBIX Xanoo.

Hopwmb! I'pakmaHckoro mpoieccyanbHOro KOIeKca YCTaHABIUBAIOT
HE TOJIBKO XOJ TPAXIAHCKOIO CyAOIPOU3BOIACTBA, HO U OCYILIECTBIIE-
HUE COOTBETCTBYIOIIMX JIEUCTBUI KaXIbIM YJACTHUKOM TPakKJIaHCKO-
IpOLIECCYaTIbHBIX OTHOIIEHMI, a TakXe BO3MOXHOCTh TaKHX
neiicteuil  (ITocranosnenue Ilnenyma KoHcTutynmonHoro cyna
“O npoBepKe COOTBETCTBUS MOCTAHOBIEHUS | pakIaHCKON KOJIIETUH
Bepxosnoro Cyma A3zepOaiimkanckoii Pecnyonmuku ot 24 oktgOps
2011 roma Koncrurymmu u 3akoHam AszepOaiikanckoil PecryOmmkn
no xaimobe M. [labanopoit” ot 27 aprycra 2012-ro roma).

Cornacho cratbe 2 Konekca, 3akperuisioneil 3a1auu rpaxiaaHc-
KOTO CYyIOIPOU3BOJACTBA, CyleOHOe IMOATBEPXKICHUE MpaB U UHTE-
PECcoB Kaxaoro (pu3nyecKoro Jud0 IPUANYECKOro U, KOTOpPhIe
cnenyotT u3 Koncrurynum AsepOaiikanckoi PecryOnuku, 3ako-
HOB M MHBIX HOPMATUBHBIX MPABOBBIX aKTOB SIBJISIETCS 3ajiadyeil Cy-
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JOIIPOU3BOACTBA 110 I'PAaXIaHCKUM JIeJlaM U KOMMEPYECKHUM CIIO-
pam. Cornacto cratee 4.1 Kogekca, Bce puznyeckue v opuandec-
KHE JIMIA BIPABE B MOPSIKE, YCTAHOBIEHHOM 3aKOHOM, HCIIOJIb30-
BaTh CyAeOHYIO 3allITy B LENIX OXpaHbl U OOECTICYEHHS CBOUX OX-
paHseMbIX 3aKOHOM IpaB M cBOOOJ, a paBHO M uHTepecoB. Kak
BUJIHO, B JAHHBIX CTaThsIX pEYb WJET HE O 3alllUTe BCEX MHTEPECOB
(hu3ruecKux W IOPUAMYECKUX JIMI, a 00 WHTepecax, BHITEKAIOIINX
U3 3aKOHOB M MHBIX HOPMATHBHBIX IPABOBBIX AKTOB, MHBIMH CJIO-
BaMU, 3allMIIAEMbIX 3aKOHOM.

Kpome toro, B Teopuu myOoJIMYHOTrO IpaBa, a Takxke B MeXJyHa-
POOHO-IIPABOBBIX aKTaxX JOIYCKAETCd OrpaHUYEHUE JAHHOIO IIpaBa
C Y4ETOM ONpEAETICHHBIX OOCTOSTENbCTB. Tak, HECMOTPS Ha BaX-
HOCTh TIPaBa Ha CyeOHYIO 3alUTy, OHO He HOCUT abCONIOTHOTO Xa-
paKkTepa U MOXET MOAJIeXaTh KOHKPETHBIM OTPaHUYEHMIM B IIpe-
JeJ1ax, YCTAHOBJIEHHBIX 3aKOHOAATEJIbCTBOM.

EBponeiickuii cyn 1o npasaMm 4yesnoseka (nanee — EBporeiickuii
Cyll) B psijie CBOMX PEIIECHUI TaKXe MPHU3HAI JONYCTUMbIM IOJBEP-
KEHHOCTh 3aKOHHBIM OIPAHMYEHHUSIM BO3MOXHOCTU M IIPENEJIOB
MPOM3BOJCTBA B CYlax BBICIIMX MHCTaHUWU. B Pemenuun no nemy
longep npotus CoepunenHoro KoponesctBa EBporeiickuii cyjq
yKasaji, 4TO MpaBoO JOCTyNa K MPaBOCYAHMIO HE SBsETCS abCONIOT-
HBIM U MOXET MOJJIeXaTh OTPAHUYEHUSIM, HE 3aTPAruBaIoOIIUM €ro
OCHOBHOIO COIEpXKaHU. DTO, B YACTHOCTH, OTHOCUTCS K YCIIOBHUAM
NPUEMJIEMOCTH XKaJloObl, MOCKOJIbKY [aHHBIA BOIPOC MO CBOEM
npupone TpeOyeT peryJupoBaHus TOCYIapCTBOM, KOTOpOE HMeeT
ompeiesIeHHYI0 cBOOOIy CcyXneHuil B aToii cepe (Perenue mo e-
ny Jlyopno npotuB Urtamum ot 17 oktsi6ps 2003 roma).

OnHako Mephl, OrpaHWYHMBAIONIME TPAaBO Ha CyAeOHYIO 3allIuTy
JOJIKHBI IPUMEHSATHCH IJI TOCTUXKEHUS JISTUTUMHBIX LIEJIEH, C TOY-
KU 3peHus nojoxeHuid yactu I craten 60 u vactu II crareu 71
Koncrurynuu, a rtakxke cratbm 3 KoHCTUTYHMOHHOro 3akoHa
Azepbaiimxanckoit Pecriyonmuku “O perynupoBaHUHM OCYIIECTBIIE-
HUS TIpaB U cBOOON uenoBeka B A3sepOaiimkaHckoil Pecryomuke”,
OTBEYasd KPUTEPUEM COPA3MEPHOCTH, HE IOJIKHBI 3aTparuBaTh €ro
ocHoBHOro copepxanug (Ilocranosnenune Ilnenyma Konctu-
TYLIMOHHOTO Cyda O TOJIKOBAaHUM HEKOTOPBIX MOJIOXKEHUN CTAThU
231.1 I'paxmgaHckoro mpoleccyalbHOro Kojaekca A3sepOaixaHc-
kol Pecniybnmuku” ot 22 masg 2015 rona).
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[Inenym KOHCTUTYLIMOHHOIO Cyna eie pa3 OTMEYaeT B CBA3U C
OrpaHUYECHUSIMH, MPEIYCMOTPEHHBIMU TPaXIAHCKUM IPOLECCyaslb-
HBIM 3aKOHOAATeIbCTBOM, YTO OrpaHuyeHue oObema mpaB U 00s-
3aHHOCTEH B paMKaX MPOLECCyalTbHbIX HOPM CIYXHUT 00eCreYeHUI0
NPUHIIMIA TPABOBOU OMPEIESIEHHOCTH, YCTPAaHEHWIO IPaBOBOMA
HEOIpeieJIeHHOCTH, ¢ KOTOPOU JIMIIA, YYaCTBYIOLIUE B JIele MOTYT
CTOJIKHYTbCS B XOJIe CYIOIPOM3BOACTBa, Oosee 3(heKTUBHOMY U
CIIpaBeJIMBOMY OCYIlecTBIeHHI0 rpaBocyaus. [Ipu aTom Takue or-
paHUYEeHUs, KOTOpPbIe MOTYT ObITh YCTAHOBJIEHBI TOJILKO Ha 3aKOHO-
JaTeIbHOM YpPOBHE, HE JOJIXKHbBI OTMEHSTh MpaB U CBOOOJ, 3aKper-
neHHbIXx B KoHctutynuu. [laHHbple OorpaHuveHHs IOJIKHBI IpUMe-
HSThCS MPABUIIBHO B paMKax IMpelesioB, YCTAaHOBIEHHbBIX 3aKOHO/a-
TEJIeM COpPa3MEPHO COOTBETCTBYIOIIEMY MPaBy, HE3aBUCUMO OT BO-
JIM TOTO WM UHOTO JIMLA.

I'paxxpmanckuii mpoLeccyanbHblii KOOEKC IMPEeIyCMAaTPUBACT BO3-
MOXHOCTh O0KAaJTIOBaHUS, OTPAHUYUBAIOIIETO MPABO Ha CyIeOHYIO 3a-
HIUTY, MPOIIECCYaIbHbIE CPOKHU, KPYI KOHKPETHBIX JIUI], KOTOPbIE MO-
IyT oOXanoBarh cyaeOHbIe pemeHus, U apyrue ¢aktopsl. OmHON 13
TaKMX OIPAaHUYUTENIBHBIX Mep SBJISETCS OIpe/eieHre Kpyra Jiul,
UMEIOIIHX MPaBo 00KaioBaTh aKThI CY/IOB TIEPBON U aNeIUISIIHOHHON
uHcTaHmil. Kak npasuiio, mpaBoM 00XaoBaHUSI CyIeOHBIX aKTOB
NOJIB3YIOTCS JIMIA, y4dacTBylolme B jene. OnHako 3aKOHOJATESb,
YUUTBIBAS BEPOSTHOCTh HAPYIIEHUS TPUHATHIM CYIeOHBIM aKTOM
1paB JIML, HE MPUBJIEYEHHBIX K Y4aCTHUIO B JieJie, U crienuuueckue
0COOEHHOCTH CylneOHOU HWHCTaHIMM, pPaccMaTpHUBAIoONIel XaioOy,
YCTAHOBUJI UHbBIE MpPaBWIa UX MPUBJIECUYECHUS K AETy.

[Inenym KOHCTUTYLIMOHHOTO cyla B psie MOCTAHOBJIEHUN BHEC
SCHOCTb B IIPABOBOM CTATyC JIMIA, HE IPUBJIEUEHHOIO K YY4acTHUIO B
jesne, mpaBa M 3aKOHHbIE MHTEpPEChl KOTOPOTO 3aTParuBaloTCs Cy-
neOHbIM pelIeHreM, U TMOTYEePKHYNI BaXHOCTbh OOecrneueHus: ux
3(peKTUBHBIMU CPEICTBAMU [UII BOCCTAHOBJICHUS HAPYIIEHHBIX
npaB ¥ CBOOOL.

K xapakTepHbIM MpU3HAKaM cTaTyca Jula, He IPUBJIEYEHHOIO K
y4acTUIO B Jiefie, MpaBa U 3aKOHHbIE MHTEPEChl KOTOPOIO 3aTparu-
BAIOTCS pEIIeHUEM Cy[a, OTHOCATCS He MPUBJIEUYEHUe ero B KayecT-
BE CTOPOHBI IO JIe/ly, paccMaTpUBaeMOMY B CyIe, 3aTpariBaHHe
IPUHATHIM T10 JIeJly PellieHUeM Cy[a ero npaB U 3aKOHHBIX UHTEpe-

73



COB, HAIMYME KAaK MaTEpUATIbHOU, TaK U IPOLECCYAIbHOU 3auHTe-
PECOBAHHOCTH B 3aIlUTE CBOMX IIPaB U 3aKOHHBIX WHTEPECOB.

Pa3penienuie cynqoM Bompoca o npaBax U 0043aHHOCTSIX JIML, He
NPUBJIEUYEHHBIX K YJacTHIO B jene, 0e3 MX y4yacThsl CTaBHUT IO
COMHEHHE CIPaBEJIUBOCTh CylIeOHOro pazdoupaTesbCcTBa, pacCMOT-
peHHe CIOpOB O MpaBax M CBOOOAX KaXJIOro0 HE3aBUCUMBIM H
OecrprCTpacTHBIM CYIOM B pa3yMHbIe CPOKH, oOecrieueHue IMpasa
Ha CIPaBelJINBOE M OTKPBITOE PacCMOTpeHue jena. B 9ToM KoOH-
TEKCTE IPOLECCyallbHasd NEeATEIbHOCTD JIMLA, HE IPUBJIEYEHHOIO K
A€y, JOJIKHA CJIyKUTh LIEJIM BOCCTAHOBJIEHUS €r0 IpaB, HapyLLIEH-
HBIX pelIeHUEM CyJa, BIHECEHHBIM 0€3 ero y4acTus.

B mo0oM ciyuae nuiam, He MPUBJIECYEHHBIM K YYaCTHIO B Jiene,
MHTEPEChl KOTOPBIX 3aTParuBaloTCs CyIeOHBIM aKTOM, B Xanobe
(oOpaiieHny) MOXAHHOW Ha JaHHBIE aKThl, HEOOXOAMMO OOOCHO-
BaTh, B YEM COCTOUT HaApYyLUIEHUE NPUHATHIM PELIEHUEM UX IIPaB U
o0si3aHHOCTEN WM KaKue MHTEpeChl 3aTparuBaioTcs. Bmecte ¢ Tem
IpU pealn3aldyd IPOLECCYAIbHBIX TAPAaHTUN MPELyCMOTPEHHBIX
JUI. BOCCTAHOBJICHUS IIPaB 9TUX JIML HE JOJIKHBI HAPYLIAThCs CYIL-
HOCTh U OCOOEHHOCTH CyAeOHOI CHCTEMBbI, YCTAaHOBJIEHHbIE 3aKOHO-
JaTEJIbCTBOM.

IInenym KOHCTUTYLIMOHHOIO Cyga OTMEYAET, YTO C LIEJIbI0 BHEC-
TH SICHOCTb B JOBOJBI OOPATHBILIETOCS O HEMOHATIMBOCTH YCTaHOB-
KM 3aKOHOHATEJIl HHBIX IPOLIEAYPHBIX IIPABUJI IIOAA4YM  arleln-
JSIMOHHOM M KacCallMOHHOM XanoObl, IS JIUL, HE IPUBJIEYEHHBIX
K Y4acTHIO B JieJie, TpaBa U 00S3aHHOCTH, MHTEPEChl KOTOPBIX 3aT-
paruBaoTCs CylneOHBIM aKTOM, BaXXHOE 3HAUYEHHUE MMEET PacCMOT-
peHHe CYIIHOCTH, IeJiell 1 0COOEHHOCTE! amneUIIIUOHHOTO U Kac-
CAllMOHHOI'O IIPOM3BOJCTBA, IPEAEIOB PACCMOTPEHUS JENIa B OTHX
CyneOHBIX MHCTAaHLMSIX.

Kak yxe ormeuanoces, B crarbe 357 I'paxpmaHckoro mnpouec-
CYaJIbHOTO KOJIeKCa yKa3aH KPyr cyObeKTOB, 00JIaqalomux MpaBoM
NOJaYM aneUIIUOHHON XajmoObl Ha PpEIIeHUs M ONpeaeIeHHs,
IPUHATBIE CYAOM IepBoM MHCTaHIMUA. Ha ocHoBanum craren 357.2
Kognekca B ciydasx, Korga IPUHATBIM pELIEHHEM 3aTparuBaroTCs
UX IpaBa U 00S3aHHOCTH MPABOM IOJAYHU alNeUIIHUOHHOM XKamo0bl
o0IaaloT M Opyrue Juia, He MpHUBJIeUEeHHbIE K YUYaCTHIO B JIEe.

Jlng momaun anesuTSIMOHHON KajloObl U MPU3HAHUS €€ BO3MOX-
HOW HEOOXOOUMBI IpolLeccyanbHble OCHOBaHUS. Tak, cyl, paccMmar-
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pPUBAIOIINN BO3MOXHOCTh amNe/UISIIMOHHON XajloObl, TPOBEpSET,
oOlagaerT Ju AaHHOE JIMLO COOTBETCTBYIOIIUM IMPOLECCYATbHBIM
npaBoM, coOmomaeT U TpeOOBaHUS 3aKOHOAATENbhCTBA. B cOOT-
BETCTBUM CO cTaThsaMu 366.1 u 366.2 I'paxpaHckoro mpoieccyasb-
HOT'O KOJIeKCa, CyJl aleuUIUOHHON UHCTaHIIMU B TeueHue 15 nHeu
1ocje TOCTYIUIEHUs Jejla B Cyd IpOBEpPSET NOIYCTUMOCTH arlell-
nguuu. Croa OTHOCUTCS HaJlM4yMe IPOLECCyabHbIX OCHOBaHMIA
IJI PACCMOTPEHHM AeJ1a B OPAIKE ane/UIiuuu. ATE/UIaIus MOXeT
ObITh IIPU3HAHA HE MPUHSITOMN, €CJIM OTCYTCTBYIOT OCHOBAHUS ISl ee
JOIYCTUMOCTH.

Borpoc 00 anesuisiMoHHOM MPOU3BOICTBE HEOIHOKPATHO SIBIISIICS
npeameroM oocyxaenus [lnenyma Koncturymonnoro cyna, a 20 mas
2011 rozma B CBI3M C ane/UISIAOHHBIM PACCMOTPEHUEM OBUTO TIPUHS-
To Ilocranosnenue “O TonkoBaHMM TOJIOXKEHUH cratbu 372 I'pax-
JTaHCKOTO MpoleccyaibHOro konekca A3zepOaiiixaHckoii Pecry0-
JIMKM O TIpeesiax aneuIILMOHHOIO PacCCMOTPEHMS C TOUKHU 3PEHMS
tpeboBanuii crareit 372.1 u 372.7 nannoro Konekca”. B Ilocra-
HOBJICHMM YKa3aHO, YTO 3aJiaya anejUIiHAOHHOIO Cyda COCTOMUT W3
paccCMOTpeHMs TpeJMeTa CIopa, YXe OT YCTPaHEHHBIX 0O0CTOs-
TEIbCTB, HE MMEIIIUX OTHOLIEHHUS K CYLUECTBY JieJla B Cyle Iep-
BOW MHCTAaHIMU U B 0ObEME aneuIIUOHHOM Xamnoobl. CormacHo
TpeOOBaHUSAM 3aKOHOAATENBCTBA ANEIUISIIMOHHON CYJ KaK TMOJHOM-
PaBHBII Cyl, pacCcMaTpUBaeT JEJI0 IO CYLIECTBY HAa OCHOBaHUU
UMEIIIUXC B Jel€ U JOMNOJHUTEIbHO IMPEACTaBICHHbIX J0Ka3a-
TENbCTB. ATNEIUISIIUOHHBIN CYl, HE3aBUCUMO OT JOBOJIOB XKajloOBbI,
IPOBEpUB COOIIONEHUE CYIOM MAaTepUATbHBIX W IMPOLIECCYaTbHBIX
HOPM, NPHUHMMAeT OJHO M3 pELICHUM, yYKa3aHHBIX B crarbe 384
['paxkmaHCKOro mporeccyanbHOro Kojaekca.

B Ttoxe Bpemsa 3akoHomarenb B crarbe 403 I'paxpmanckoro
IIPOLIECCYaNbHOIO KOJEKCa YCTaHOBWJI IIPaBO IOAAYM KacCalluOH-
HOW Xas100bl (MpeacTaBieHus Wi IPOTecTa) JIUI, He COINIACHBIX C
pelleHreM WIM OmpedesieHueM arnesuidiuonHoro cyaa. [lomava
JTaHHOM Xa0ObI B YCTAHOBJICHHOM IOPSAKE M CPOKHU JaeT CYIy
KACCAllMOHHOM WHCTAHLIUM OCHOBaHUE [UId BO30yXJeHus Kac-
CAallMOHHOI'O ITPOU3BOJICTBA C LIEJIBIO MPOBEPKU 3TUX PELLIECHUM.

B ornmuune ot crateu 357.2 I'paxpaHCcKOro MpoIecCyaibHOro
Komekca, crathd 403.2 Komekca peryaupyer 0ocoOyio Mpouerypy
00XaJlOBaHUSl 3aMHTEPECOBAHHBIMU CTOPOHAMHU BCTYNMBILUX B 3a-
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KOHHYIO CWJIy PELIEHUI U OIPENeICHUN Cyla ane/uIIUOHHONU UHC-
TaHLUU.

IlanHag npouenypa, ycraHosiieHHas cratbed 403.2 Kopgekca,
BBITEKAET M3 0COOOro xapakTepa KacCalMOHHOTO MPOU3BOACTBA U
Kpyra BOIIPOCOB, KOTOpbIE OHO MOXET paspemiarb. Tak, Heroc-
PEACTBEHHOU 3ajavyell KacCalMOHHOIO IIPOU3BOACTBA ABIIAETCA
IIPOBEPKA 3aKOHHOCTHU PELICHUS WM ONPEHEIICHUs ale/IILUOHHO-
ro cyaa, Ha KOTOphlii mojaHa xanoba wiam nporect. Cyn kac-
CallMOHHOM MHCTAHLIMM MPOBEPSET NPaBUIbHOCTh PUMEHEHHUS CY-
JOM aneJUIILMOHHOW MHCTAHLUMM HOPM MaTepUalbHOIO U MpOoLec-
cyanpHoro mnpasa (crares 416 I'paxpanckoro npoueccyajbHOro Ko-
JeKca).

Cya KaccallMOHHOM MHCTAaHLMU, TPUHUMAas OOCTOSITENbCTBA JIe-
Jla KaK YCTaHOBIIEHHbIE, 6e3 MmepeolieHKH J10Ka3aTe/IbCTB U (PaKToB,
HE IPOBepseT NMPaBUWIbHOCTb PEIICHUS Cylda ane/UIIUUOHHONW MHC-
TAHIMU 110 CYIIECTBY, €r0 MHTEPECYET TOJBKO COOIIOACHUE CYIOM
TpeOOBaHUI 3aKOHA, TOCKOJIbKY, COIIACHO (DyHAaMEHTATbHOMY
INPUHLUITY JEATEIbHOCTH JAHHOIO CyHa, “‘Cyl KacCalMOHHOM HMHC-
TaHUUMU paccMarpuBaer He jeno, a pewenue” (IlocraHoBneHue
[Tnenyma KouctutynmonHoro cyma “O TtonkoBanuum vactu VII
crarbu 125 Koncturyuuu A3sepbaiimxanckoil Pecriyomuku ¢ Tou-
KW 3peHHs TPAXMAHCKOrO IPOLECCYANBbHOIO 3aKOHOAATEIbCTBA
AzepOaiimxanckoir Pecriyomuku” ot 18 mapra 2019 rona).

B 3TOM KOHTEKCTE 3aKOHOAATesb, UCXOIs U3 CTaryca cyla Kac-
CAallMOHHON MHCTAHLIMM M XapakTepa IPeAOCTABIEHHBIX €My IOJ-
HOMOYMH, YCTaHOBHWJI Oojiee XKeCTKHe MpaBuiia B OTHOILIEHUHM COC-
TaBJICHUS W MMOJAYM KACCAMOHHBIX Xajlo0 M OrpaHWYWII Kpyr aed,
paccMaTpUBAEMBIX JIAHHBIM CYJIOM, IIpENesbl pACCMOTPEHHM Jea U
BO3MOXHOCTb IPUBJICYEHUSI K €Iy HOBBIX JIULI.

Onnako Hapsay c BblmieykazaHHbIM, [Inenym KoHctuTynmonHo-
ro Cy/la CUMTAeT HEOOXOAUMBIM OTMETUTh, UTO XOTS IO3UIMS 3a-
KOHOJIaTeNlsl OTHOCHUTEIBHO YCTAaHOBJIEHMS MHBIX YCIOBUU Hauana
KacCallMOHHOTO TIPOM3BOJICTBA IO Kajo0e JINII, HHTEPEChl KOTOPHIX
3aTparuBaroTcs, OObICHUMA, TEM HE MeHee, OlpeiesieHue yCIOBUA
U IpaBUJI BO3MOXHOCTH (IIPUEMJIEMOCTH) OCYILIECTBIEHUS IIPaB
JIML IAaHHOHM KaTeropuu IMOCIIyXUT 3(p(peKTUBHOCTU MPUHLIMIIA T1pa-
BOBOM OIPE/IETIEHHOCTH, a TaKXe YCJIOBUSIM YETKOCTH M OJHO3HAY-
HOCTH 3aKOHOB.
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Tak, NpUHIMIT TPABOBOU OMpeeIeHHOCTH, Ha KOTopbiid [lnenym
KOHCTUTYLIMOHHOTO Cyaa HEOAHOKPATHO CChUIAICS BO MHOTHX
CBOUX ITOCTAHOBJICHUSX, BBICTYITA€T B KauyeCTBE OJHOTO W3 OCHOB-
HBIX aCIEKTOB BEPXOBEHCTBA MpaBa W YPE3BbIYAIHO BaXHO, YTOOBI
KXl 3aKOH JTUOO TO WM MHOE ero MOJIOXeHHe OTBeYaau Mpu-
HIIMITYy TPABOBOU oIpeneieHHocTH. [ obecrneyeHus: aToro Hop-
MBI TIpaBa JOJIKHBI OBITh OJHO3HAYHBIMU U SICHBIMH. DTO, B CBOIO
oyepenb, JIOJIKHO BCENSTh B KaXIOr0 YBEPEHHOCTH B 3alUTE €ro
npaB U cBOOOJ, U MPOTHO3MPYEMBIX JEHCTBUSIX MPABOIMPUMEHHUTE-
ng. HanmpoTuB, HeompeneneHHOCTh COIepKaHusl MPaBOBOW HOPMEI
CO3/1aBas BO3MOXKHOCTD /11 OECKOHEUHBIX CYXICHUU B MPABOIPH-
MEHEHUH, MOXET TPUBECTH K HAPYIICHHIO MPUHIUIIOB BEpPXO-
BEHCTBA IpaBa, PAaBEHCTBA Iepel] 3aKOHOM U CYIOM M CIIPaBEIIH-
BOCTH, KOTOpBIE JOJIKHBI JIeXaTh B OCHOBE KaXXI0r0 HOPMAaTHBHO-
ro MPaBOBOTO AKTA.

B nmchMeHHOM 3aKITIOUeHHH, MpeacTaBIeHHOM BepXOBHBIM Cy-
aoMm Ilnenymy KOHCTUTYHMOHHOIO cyna, OTMEYEHO, YTO, COINIACHO
CITOXXUBLIEHCS NMPaKTHKE, IPU MOCTYIVIEHUH COOTBETCTBYIOIUX 00-
palleHuil OT JIMIl, HO He NMpPHBJIEYCHHbIE K YJacTUIO B Jefie, MHTe-
pechl KOTOPBIX 3aTPOHYTHI CyIeOHBIM aKTOM, mpejcenarens Bep-
XOBHOTO Cyjia MepeiaeT aesio I u3ydeHus ogHoMy u3 cyneid. [loc-
Jie M3y4eHHUs Jena Cyibeil U 0OCYXJIeHHs ero B COOTBETCTBYIOIIEH
KOJJITMHA C Y4acTHeM BCEX Cyled NMPUHHMMAETCsl oIpeseneHue oo
OTKa3e B Yy/IOBJIETBOPEHUHU JAHHOTO OOpallleHHs WM IpeAcTaBie-
HHE O PACCMOTPEHUU Jiella B KaCCAIlMOHHOM MOpSIIKe.

CremyeT ydecTb, 4TO XOTsl Ha MPaKTHKe COPMHUPOBAICS OINpe-
JIeJIEHHBIN TOPSIIOK PacCMOTpPEHHs YKa3aHHbBIX OOpalleHHid, TeM He
MeHee, B 3aKOHOHATEIbCTBE HE MPEIyCMOTPEH MOPSIOK MX pac-
CMOTpeHHUs. 3aKOHOIATENb, JOCTATOYHO YETKO omnpenenus B ['pax-
JIAaHCKOM IPOIeCCyaTbHOM KOJEKCe B OTIIMYME OT JIMI JaHHOM Ka-
TEropuu, IMpaBuiia, Kacalolluecs MPUHATHS K MPOU3BOACTBY Kac-
CAlIMOHHOM XaToObl, MOJMAHHOW JIMIIAMU, YYaCTBYIOIIUMH B JeJIe,
obecriednsT MPUHLIKI MPABOBOM OmpesieieHHOCTH. B cooTBeTcTBIM
co crareeil 411 I'paxmaHcKoro mpoleccyanbHOro Konekca, Kac-
callMoHHas Xkano0a, MmogaHHas ¢ coOmoeHueM TpeOOBaHUI 3aKO-
Ha, MPUHUMAETCS K MPOU3BOJICTBY ONpENeSICHHEM CyIbU Cylda Kac-
CAllMOHHOW WHCTaHIMU. Kak BHIHO, XOTS BOIPOC O TMPUHATHU K
IPOM3BOACTBY XKaj00bl, MOJAHHOH JINIIaMH, YYaCTBYIOIIUMU B €€,
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peuraeTcsi KOHKPETHbIM YIIOJTHOMOYEHHBIM JIMLIOM, TEM HE MEHee,
OH HE IPUBEIEH B 3aBUCUMOCTb OT BOJIM JIAHHOTO Jiula (Cyabu) U
YCTAHOBJIEHO, YTO Xasioba, MojiaHHasi B COOTBETCTBUU C TpeOoBa-
HUSIMH, TIPEIyCMOTPEHHBIMU 3aKOHOJATEIbCTBOM, JIOJIKHA OBITh
NPUHATA K MPOU3BOICTRY.

Crnemgyer TakxXe OTMETHTb, YTO Ha OCHOBaHUU cTtaThu 418.4.6
['paxpaHcKoro npoieccyaibHOro Kojaekca, OMHUM M3 OCHOBAaHUH K
OTMEHE pellleHUs WU OIpejie/ieHus cyaa ane/UISIUOHHON WHCTaH-
LMY, HE3aBHUCHUMO OT JOBOJOB XaloObl SBISIETCS MMEHHO BBIHECE-
HUE CYJIOM pELUEHUs] WM OIpesie/ieHus], MOBJIEKIIero HapylleHue
npaB U OOsI3aHHOCTEH JIMI, HE MPUBICYCHHBIX K yJaCTHIO B JIEle.

BrlmieykazanHoe Mo3BOJISIET TOBOPUTh O TOM, UTO YCTaHOBJIEHUE
3aKOHOJATeeM WHBIX TMPaBUI MOJAaYM XKajJloObl B CyJ KacCaldoH-
HOW MHCTAHIIMU JIMIIAMHU DTOM KaTeropuyd HE OrpaHUYMBaeT IpaBa
JaHHBIX JIMI[ Ha oOpalleHue B Cyl, dTOT MOPSAOK BBITEKAET U3
crenuuIecKuXx 0COOCHHOCTEH Cy/ia, OrpaHMYEHHOCTH Chepbl ero
MOJIHOMOYMM. A (pakT HapylIeHusl MpaB JIUIl, UHTePeChl KOTOPbIX
3aTparuBarOTCsS MPUHITHIM CyIeOHBIM aKTOM, JTOJIKEH CITYyXHTh BeC-
KHM OCHOBaHHUEM JUISl TOJa4yu TPEICTaBIeHUs] C TOYKHU 3PEHUS
oOecrie4eHrs] JOCTYITHOCTH Cyda W JPYIMX BbIIIEIIEPEUNCIICHHBIX
LICHHOCTEM.

B nocranosnennn 1o xanode H.Camumona ot 20 mas 2020 ro-
na Ilnenym KoHCTUTYyHMOHHOrO cyga ykasajl, 4TO JIMLO, HE IMPUB-
JIEYEHHOE K Y4YacTHUIO B JIeJie, B OTHOUIEHUU KOTOPOTO BBIHECEHO
pelieHue, Hapyliamwiiee ero mpasa U cBOOOJBI UM Hajlararoiee Ha
HEro JIOMOJIHUTENbHbIE 00s3aTeNbCTBA, B JIIOOOM CJTy4ae JOJIKHBI
ObITh 0OecnieueHsl Oonee 3(pheKTUBHBIMU CPEICTBAMU ISl BOCCTa-
HOBJIEHUSI HAPYIIEHHBIX MpaB, JaHHbIE JHIA, coOmogasd TpedoBa-
HUSl 3aKOHOJATENIbCTBA, JOJXKHBI 00J1aaTh MPaBOM O00XalOBaHUS
BCTYNUBIIUX B 3aKOHHYIO CHJIy CyJAeOHBIX aKTOB.

[Tnenym KOHCTUTYIIMOHHOTO Cyjia OTpaxas MPaBOBYIO MO3UIIMIO
0 aHAJIOTMYHOMY BOMPOCY B QJIMUHUCTPATUBHOM CYHIOIPOU3-
BOICTBE, yKa3zan B [loctanosinennn “O TOJKOBaHUU cTaThbu 28 An-
munuctpatuBHo-IIponeccyansnoro Kogekca A3zepOaifjikaHCKOi
Pecny6bnuku™ ot 12 anpens 2017 roga, 4to B UeNSX 3allUThI MPH-
HIUIA CTAOMIBHOCTU CYIeOHBIX pPeIIeHUl, SBISIOMErocs BaxKHOM
COCTaBHOM YacThl0 MPABOBOM OMNpPENeIeHHOCTH, IS MPUBICUCHUS
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3aMHTEPECOBAHHOIO JIMIIa B KAUECTBE TPETHETO JIMLA CelyeT o0pa-
TUTh 0CO0O€ BHUMaHHE Ha CIEAyollee:

— UMEET JIM MECTO CYILIECTBEHHOE HapyllleHHWe BCTYIUBILIUM B 3a-
KOHHYIO CUJIy CYIeOHBbIM pelIeHHeM MpaB U 3alUIIAaeMbIX 3aKOHOM
UHTEPECOB JIUIla, He MPUBJIEYEHHOTO K QJIMUHUCTPATUBHOMY CYIIO-
IIPOU3BOJICTBY;

— YCTaHOBJIEHME BPEMEHH, KOIJa JIMILO, HE MPUBJIEYEHHOE K aj-
MHHHCTPATUBHOMY CYIOIPOU3BOIACTBY, Y3HAIO WM JOJKHO OBLIO
y3HaTh O HApYyIIEHUU CBOUX IIPaB.

[Tnenym KOHCTUTYIIMOHHOTO Cyla TakXke CUUTaeT HeOOXOAUMbIM
OTMETHUTD, YTO YCOBEPLICHCTBOBAHUE 3aKOHOAATENIEM IPaBUJI MOJa-
Y1 XKamo0bl B Cy/l KAaCCAllMOHHON WHCTAHIMH JIMLAMU, HE TPUBJIE-
YEHHBbIMU K YYACTHIO B JIeJie, UHTEPEChl KOTOPBIX 3aTPAruBaOTCs Cy-
NeOHBIM aKTOM, MPHUHATUS JTaHHOH XamoObl (oOpareHus) K mpou3-
BOJCTBY M €€ PACCMOTPEHHUsS] WU OTKa3a, MOCIYXUT OJHO3HAYHOC-
TH ¥ JIOCTYITHOCTH JAHHBIX MPaBWII, U KaK pe3yibTar, — obecneye-
HUIO TPUHIMIA IPABOBOM OIPENeSIEHHOCTH W NPEAOTBPALIEHHIO
ylieMJIeHHs BbITeKaIMX W3 KOHCTUTYLUU paB JaHHbBIX JIULI.

Takum oOpazom, [Inenym KOHCTHTYIIMOHHOTO Cyma, MCXOHmSd W3
JEUCTBYIOIINX 3aKOHOAATENIbHBIX HOPM, OTMEUaET, YTO B LIEJISIX Mpe-
JOTBpAIllEeHUs HaHeceHus yiepba mpenrycMOTpeHHbIM Koncru-
TYUUEH rapaHTHsIM JIUI], HE MPUBJICUEHHBIX K Y4acTUIO B Jiejle, UH-
TepeCchl KOTOPBIX 3aTparuBaroTCd CyneOHBbIM aKTOM, B CIydae Hapy-
HIeHUs MPaB yKa3aHHbIX JIMIL Mpejceaare/ib BepXxoBHOro cyaa Ha oc-
HOBaHUM OOpallleHus, TOJAaHHOTO B COOTBETCTBUU CO cTatheil 403.2
I'paxpancko-IlpoueccyansHoro Konpekca Bropase BBICTYIIUTH C
IPE/ICTABJIEHUEM O PACCMOTPEHUU JIe/la B KACCALlMOHHOM IOPSJIKE.

Hapsny ¢ BellieyKa3zaHHBIM CJielyeT OTMETUTb, UTO OTKa3 B BbIC-
TYIUIGHUU C TPEICTaBI€HUEM OTHOCHUTEJBHO IOJIayl KacCalluOH-
HBIX Xaj100 JIUIaMU, He MPUBJICYEHHBIMU K yJaCTUIO B Jielie, UHTe-
pechl KOTOPBIX 3aTParuBaloTCs CyIeOHbIM aKTOM, HE JIMIIAET JIaH-
HBIX JIMI] BO3MOXXHOCTH OOpaTUThCS B CYI 3a 3aIIUTON CBOMX IPaB
u cBoboj. DTo mpaBo, Hapaay ¢ KoHcTurylueii, BbITEKaeT Takxke
u3 crarbu 15.4 I'paxpaHncKkoro mpoueccyanbHOro Kojaekca, uMeHye-
Mol “O06si3aTenbHOCTh CyaeOHbIX akToB”. COINacHO JIaHHOHM CTaTbe,
00513aTeNTIbHOCTh CYIeOHBIX aKTOB HE JIMIIAET He YYacTBYIOUIMX B
jesie 3aMHTEPECOBAHHBIX JIMI BO3MOXHOCTH OOpaTUThCS B CyH 3a
3aIUTONM TIpaB U OXPaHIEMbIX 3aKOHOM WHTEPECOB, €CJU 93TU
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cyneOHbIe aKThl 3aTparvBaloT UX UHTepechl. Kpome Toro, cormacHo
paBoBOM no3uumu, copmupoBanHoi Ilnenymom Koncruryuumon-
HOTO CyJa B CBS3M C MPEIOIUIIUAIBHOCTBIO CYJeOHBIX aKTOB, BCTY-
MUBLIMX B 3aKOHHYIO CUJIY, MHCTUTYT MPEIOAULUU KACAICh TOJBKO
JIML, Y4aCTBYIOLIUX B JIeJIe, UCKIII0YaeT OoclapuBaHUE UMU B UHOM
cynebHoM mporecce (haKTOB, YCTAHOBIEHHBIX BCTYIMUBIIMM B 3a-
KOHHYIO CHUJIy IOCTaHOBJIeHueM cyna. Ecnm onHO M3 juu, yyacrt-
BYIOLIUX B IOCJIEAYIOLIEM JIeIe, HE SBISUIOCH JIMLOM, Y4acTBOBAB-
LIUM B [I€JIe, 10 KOTOPOMY BBIHECEHO YK€ BCTYIHBILIEE B 3aKOHHYIO
CUIIy pelleHue, TO (pakThl, yCTAHOBICHHBIE JAHHBIM PEIICHUEM, HE
UMEIOT IJI1 HEro NperAulUaIbHOIO 3HAYEHUSI, 1 OHO MOXET IOT-
peboBaTh J0OKa3aTenbCcTBA TakuxX (PakTOB B CyIeOHOM TOpsIKe
(IToctanoenennd “O TtonkoBaHnum ctatbu 82.3 ['paxmaHckoro
npolieccyalbHOro Kojuekca AzepOaiimxanckoil Pecnyonuku” ot 23
tespanst 2016 roga u mo xanobe I'. Axmenosoit ot 24 utonsg 2019
roja).

[Inenym KOHCTUTYLIMOHHOIO cyna MOAYEPKUBAET, YTO B CIIydae
CYIIECTBEHHOI'O HapyIllIeHUs IpaB JIML, UHTEPEChl KOTOPbIX 3aTpa-
TUBAIOTCSl CyHeOHBIM aKTOM, BOCCTAHOBJIEHME HMX TIpaB B paMKax
JaHHBIX CyHIEOHBIX MPOLECCOB 00ECTeYnT CTAaOWIBHOCTh B3aMMO-
CBSI3U MEXJy OJHUMHU U TeMHU Xe (PaKTHUECKUMHU OOCTOSATEIIbCTBA-
MU, FBJISIOIIMMUCA OCHOBHOHM (DyHKLMEN MHCTUTYTA MPEIOIULIUH, U
CyneOHBIX pEeILIeHHid, MPEeIoTBPaTUT HAIW4he CylaeOHBIX aKTOB C
B3aMMOMCKJIIOYAIOIIMMHU PE3yJIbTaTaMu.

Ha ocHoBanuu Beiueunsnoxennoro [lnenym Koncruryumonnoro
Cylla MPUXOAUT K CJIEQYIOIIEMY BBIBOAY:

— Crarba 403.2 I'paxpaHcKoOro npoueccyaibHOro Kojpekca, yc-
TaHAB/IUBasg OCOObIE MPOIIECCyalbHble IMPaBUIIa, YUYUTHIBAS CTATYC
JIML, He IPUBJICYEHHBIX K YYaCTHUIO B JIeJie, UHTEPECHl KOTOPBIX 3aT-
paruBaioTcs cygeOHbIM aKTOM, M TOJTHOMOYMS Cy[a KaccalluOHHOM
WHCTAHIIMK, BBICTYMAEeT B KauyecTBE CpelcTBa oOecrievueHus MpaBa
yKa3aHHBIX JIMI[ Ha oOpalieHue B Cy.

PykoBoactysce wacteio VI crarbu 130 Koncruryuum Asep-
Oaiimxanckoil Pecniyonuku, craresimu 60, 62, 63, 65-67 u 69 3a-
KoHa AsepOaiigxanckoil Pecriyonuku “O KoHCTUTYyLIMOHHOM Cy-
ne”, Ilnenym Koncrurynmonnoro cyna AsepOaiimkanckoi Pecry0-
JIUKU
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NOCTAHOBMUHII:

1. Crarpa 403.2 I'paxgaHCKOro IMpoLecCyalbHOIO KomeKkca
Azepbaiimxanckoil Pecnybnmuku, ycraHaBnwBasg ocoOble MpoIiec-
CyallbHble TIpaBWiia, YYUTHIBAS CTATyC JIML, HE MPUBJIECYEHHBIX K
yJ4acTHIO B JieJie, MHTEPEChl KOTOPBIX 3aTParuBalOTCsl CyJeOHbIM aK-
TOM, U TOJHOMOYUS Cyla KaCCAalMOHHOW MHCTAHUUU, BBICTYIIAET B
KadecTBe CpelcTBa oOecrieyeHus MpaBa yKa3aHHBIX JIMIl Ha oOpa-
HIEHUE B CYI.

2. IlocTaHoBeHUE BCTYIMAET B CHJIY CO JAHS OIMYOJTUKOBAHMS.

3. IlocraHoBlleHHe OIyOIMKOBaTh B raserax ‘‘AsepOaiimkan”,
“Pecniybnuka”, “Xanr razetn”, “bakunckuii pabounii” u “BectHu-
ke KoHcturynuonnoro cyga Azepbaiigxanckoil Pecriyonuku™.

4. TlocTaHOBIIEHUE SBJISIETCS OKOHYATEIbHBIM M HE MOXET OBbITh
OTMEHEHO, M3MEHEHO WM O(UIHUAIBHO HCTOJIKOBAHO HHU OIHUM
OpPraHOM WJIH JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“Omanatlarin sigortalanmasi haqqinda” Azarbaycan
Respublikasi Qanununun 2.1.2.6-c1 maddasinin “Banklar
haqqinda” Azarbaycan Respublikasi Qanununun
47 va 48-ci maddalari baximindan sarh edilmasina dair

10 avqust 2020-ci il Baki sohori

Azorbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Stidabe Hesenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Mu-
radov, Isa Necafov ve Kamran Sefiyevden (maruzagci-hakim) ibarat
torkibdo,

mohkema katibi Foraid Sliyevin istiraki ils,

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddesinin
IV hissesine, “Konstitusiya Moehkemosi haqqinda” Azerbaycan
Respublikas1t Qanununun 27.2 ve 32-ci maddslorine ve Azerbaycan
Respublikas1 Konstitusiya Mehkemesinin Daxili Nizamnamasinin
39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin ya-
zil1 prosedur qaydasinda kegirilon moehkemsa iclasinda Azerbaycan
Respublikas1 Nazirlor Kabinetinin sorgusu asasinda “Omanatlorin
sigortalanmas1 haqqinda” Azerbaycan Respublikast Qanununun
2.1.2.6-c1 maddasinin “Banklar hagqinda™ Azerbaycan Respublika-
st Qanununun 47 ve 48-ct maddeleri baximindan serh edilmasina
dair konstitusiya isine baxdi.

[s lizro hakim K.Sefiyevin meruzesini, maragli subyektlorin nii-
mayondaleri Azerbaycan Respublikasi Merkezi Bankinin sedri
E.Riistomovun, ©®mansatlerin Sigortalanmasi Fondunun icraci direk-
toru T.Piriyevin, Azerbaycan Respublikas1 Milli Maclis Aparatinin
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Igtisadi ve sosial ganunvericilik sobesinin miidiri M.Baziqovun vo
miitoxassis Azorbaycan Banklar Assosiasiyasinin Prezidenti Z.Nu-
riyevin yazili miilahizalerini, is materiallarin1 arasdirib miizakire
ederak, Azerbaycan Respublikas1 Konstitusiya Mehkemasinin Ple-
numu

MUODYYON ETDI:

Azarbaycan Respublikasinin Nazirlor Kabineti Azorbaycan Res-
publikasinin Konstitusiya Mehkamasine (bundan sonra — Konstitu-
siya Mahkemasi) sorgu ile miiraciet ederak qorunan emanatlorin
colb olunma tarixlerinin deyisdirilmasi yolu ilo qorunmayan ema-
nat (depozit) statusuna aid edilmis emansatlorin ve Azerbaycan Res-
publikasinin Markezi Banki (bundan sonra — Markezi Bank) vo
Azarbaycan Respublikasinin Maliyye Bazarlarina Nozarot Palatasi
(bundan sonra —Palata) terefinden teshih tedbirinin totbigindon son-
ra fiziki soxslorden miiddatli emanatlorin gebulunun qadagan edil-
diyi dovrde gebul olunmus, homg¢inin qorunan emanatlorin hacmi-
nin artimi, habele movcud emansetlorin (depozitlorin) sortlorinin de-
yisdirilmeasina dair emeliyyatlarin hayata kecirilmasi vo ya aqdlerin
baglanmasi yolu ile qorunan emanat (depozit) statusuna aid edilmis
omanatlarin qorunan amansat hesab edilib-edilmemasine miinasi-
botde “Omanstlerin sigortalanmasi haqqinda” Azerbaycan Respub-
likas1 Qanununun (bundan sonra — “Omanstlorin sigortalanmasi
haqqinda” Qanun) 2.1.2.6-c1 maddesinin sorh edilmasini xahis et-
misdir.

Sorguda gostorilir ki, Markezi Bankin 2020-ci il 29 aprel tarixli
moktubuna esasen, “Atabank” A¢iq Sehmdar Comiyyeti (bundan
sonra — “Atabank” ASC), “NBCBank” Ag¢iq Sehmdar Coemiyyati
(bundan sonra — “NBCBank” ASC) ve “AGBank” A¢iq Sehmdar
Comiyysetinde (bundan sonra — “AGBank” ASC) sigorta hadisesi
bas vermis vo Baki Apellyasiya Mohkemosinin Inzibati Kollegiya-
sinin 2020-ci il 30 aprel tarixli gorarina esasen “Atabank™ ASC,
“NBC Bank™ ASC vo “AGBank” ASC miiflis elan edilmis vo Oma-
natlorin Sigortalanmasi Fondu (bundan sonra — Fond) hemin bank-
larin lagvedicisi toyin edilmisdir.

“Atabank” ASC-de sigorta hadisesinin bas vermesi ilo olagedar
omanatciloro kompensasiyalarin 6denilmesi maqsadi ilo bankin
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omanoat¢ilor qarsisinda 6hdsliklorinin reyestrinin tohvil-toslimi za-
mani mileyyon edilmisdir ki, 283 miisteri lizro depozit dosyesi qo-
runan emanat oldugu halda, sehven qorunmayan emanat kimi qgey-
do alinmigdir. Belo ki, “Atabank” ASC-nin filiallarinin miqrasiya
olunmasi zaman1 @manat miiqavileloerinde qeyd olunan tarixlor ove-
zino sohven miqrasiya olundugu tarixler oks edilmisdir. Bununla da
hemin emanatlor “logv prosesinde olan “Atabank™ ASC-nin @ma-
nat¢iler qarsisinda olan dhdsliklerinin ugotunun reyestrinde” qo-
runmayan amanat kimi aks olunmusdur.

Sorguveran hemginin qeyd edir ki, “Atabank” ASC,
“NBCBank” ASC ve “AGBank” ASC-de geyd olunan teshih tod-
birlarinin tetbiq olunmasina baxmayaraq, banklar toraefinden fiziki
soxslorden miiddetli emansatlorin gebulunun gadagan edildiyi dovr-
de emansetler goebul olunmus, hemg¢inin qorunan amanatlarin hac-
minin artimi, habelo mévcud emanatlorin (depozitlerin) sertlerinin
doyisdirilmasine dair emaliyyatlarin hayata kecirilmasi vo ya aqd-
loerin baglanmasi yolu ile onlarin qorunan emanat (depozit) statusu-
na aid edilmasi hallar1 miieyyen edilmisdir. Kompensasiyalarin
odenilmesi magsadi ile Fondna teqdim edilon reyestr malumatla-
rinda tashih tedbirinin tetbiqinden sonra statusu doayisdirilmis he-
min @manatlor qorunan emansat kimi gosterilmisdir.

Konstitusiya Mehkemasinin Plenumu sorgu ile bagl asagidakila-
11 geyd edir.

Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra —
Konstitusiya) 12-ci maddesinin I hissesine miivafiq olaraq, insan vo
voetondas hiiquglarinin ve azadliglarinin, Azarbaycan Respublikasi-
nin votondaslarina layiqli hoyat seviyyesinin tomin edilmesi dovle-
tin ali meqgsedidir.

Konstitusiya Mehkemesinin Plenumu Konstitusiyanin gdstorilon
maddesinden ¢ixis edarok, sorguda qaldirilan meselonin tam ve ot-
rafli aragdirilmasi ticlin “Banklar haqqinda” Azerbaycan Respubli-
kast Qanununun (bundan sonra — “Banklar haqqinda” Qanun) ve
“Omansotlorin sigortalanmasi haqqinda” Qanunun bezi miiddealari-
na aydinliq getirilmasini maqgsede uygun hesab edir.

Omanatlorin sigortalanmasi sisteminin yaradilmasinin maqsedi
banklar ve xarici banklarin yerli filiallar1 6deme qabiliyyetini itir-
dikda, fiziki sexslerden emanate qobul olunmus pul vesaitinin iti-
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rilmesi riskinin qarsisin1 almaq, maliyye ve bank sisteminin sabitli-
yini vo inkisafini tomin etmokdir.

Qanunverici bank omanatlorinin gaytarilmasin1 tomin etmok
moagqsadi ilo sigorta hadisesi bas verdikde amanatler iizro kompen-
sasiyanin ddenilmasini nezerds tutan “Omanatlorin sigortalanmasi
haqqinda™ 2006-c1 il 29 dekabr tarixli Qanun gobul etmisdir. Bank
amanat¢ilorinin hiiquq ve ganuni menafeloerini qorumaq, ohalinin
omansatlarinin bank sistemina calb edilmasini stimullagdirmag, ona
olan inam1 mohkemlandirmak, fiziki sexslerin @manatlorinin icbari
sigortasi sisteminin faaliyyatini tomin etmak maqsedile Azarbay-
can Respublikasi Prezidentinin 2007-ci il 9 fevral tarixli Fermanina
osason Omanotlorin Sigortalanmasi Fondu yaradilmisdir.

Konstitusiya Mehkemaesi Plenumunun “Omanetlorin sigortalan-
mas1 haqqinda” Azerbaycan Respublikast Qanununun 27.3-cli mad-
desinin Azerbaycan Respublikasi Konstitusiyasinin 13-cii maddesi-
nin I hissesine, 29-cu maddesinin I, II vo III hisselerine, 149-cu
maddasinin I ve III hisselerine uygunlugunun yoxlanilmasina dair”
2017-ci il 6 iyul tarixli Qararinda gostarilmisdir ki, sigorta hadisesi
bas verdikde Fond terafinden her bir istirak¢1 bankda sigortalanmis
omanat lizro kompensasiyanin 6denilmasi he¢ do bank amanatinin
qaytarilmasi ve ya Fondun bankin 6hdeliyini 6z {izerine gétiirmasi
anlamin1 vermomolidir. Fond terafinden kompensasiya emanatcinin
locok moahdudiyyatlorin avezi kimi ddenilir. Beloliklo, Fondun asas
moaqsadi qoyulan emanatlorin miilkiyyet kimi geri qaytarilmasi de-
yil, @manatg¢iloerin banklarda olan emansatlarini sigortalamaqla onla-
ra doye biloecek maddi ve meanavi ziyanm an qisa miiddetde ganun-
vericiliklo miioyyen edilmis gaydada kompensasiya etmoklo 6lko-
nin maliyyo ve bank sisteminin inkisafina destok olmaqdir.

“Omanstlorin sigortalanmasi haqqinda” Qanun Azerbaycan Res-
publikasinda fealiyyet gostoron banklarda fiziki sexslerin emanat-
lorinin kollektiv icbari sigortalanmasi sisteminin yaradilmasi ve foa-
liyyati, o climleden eamansatler iizre kompensasiya 6denilmasi qay-
dalarin1 miieyyen edir.

Homin Qanunun 2.1.2.6-c1 maddesina asasen, colb edildiyi giine
bu Qanunun 8.1.20-ci maddesine uygun olaraq miioyyen edilmis
hadden yuxari illik faiz deracesi ile gobul edilmis @manatlor qorun-
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mayan emanatlors aid edilir. Qanunun 8.1.20-ci maddesinde goste-
rilmisdir ki, Fondun Himayacilik Surasi qorunan emanatler {izro il-
lik faiz deracesinin yuxar1 haddini maliyye bazarlarina nazarat or-
gqan1 vo Azerbaycan Respublikasinin Mearkezi Banki ile razilasdir-
magla miieyyen edir.

“Banklar haqqinda” Qanunun 47.1-ci maddesine uygun olaraq,
bank terofinden prudensial normativlerin ve teleblerin pozulmasi-
na, onun fealiyyatinin bu Qanunun, “Cinayat yolu ile alde edilmis
pul vesaitlerinin ve ya diger emlakin leqallasdirilmasina ve terror-
culugun maliyyelesdirilmasine garst miibarize haqqinda™ Azearbay-
can Respublikast Qanununun ve maliyye bazarlarina nezarat orqa-
ninin normativ xarakterli aktlarinin telebleri pozulmaqla hayata ke-
cirilmasine, maliyye bazarlarina nezaret orqaninin verdiyi lisenzi-
yaya vo icazoayo daxil edilmis mehdudiyyetlerin pozulmasina yol
verdiyini miiayyan etdikds, yaxud bu ciir pozuntulara sebab ola bi-
locok osaslar askar etdikde pozuntunun xarakterinden asili olaraq
maliyye bazarlarina nezarat orqaninin banka tesir todbirlerini tetbiq
etmoak hiiququ vardir.

Homin Qanunun 47.4-cii maddesine goro, maliyye bazarlarina
nazarat orqaninin banka icrast macburi olan serencaminda bu Qanu-
nun 48-ci maddasinde gostorilmis toshih tedbirlerinin hayata keci-
rilmasi vo c¢atismazliglarin aradan galdirilmasi miiddetloeri barade
banka yazili gosteris verilir. Bankin maliyye veziyysetinin saglam-
lagdirilmasina yoneldilen teshih tadbirleri totbiq edildikds, bank ve-
rilon seroncama miivafiq olaraq tedbirin hayata keg¢irilmasi planini
iki hafte miiddatinde maliyye bazarlarina nezarat organina toqdim
edir.

Toshih anlayis1 diizelis aparmaq, diizeltmek menalarini ehtiva
edir. Toshih todbiri bankin restrukturizasiyasi ve barpasina yonalon
todbirlar paketi olmaqla onun tetbiqinin asas maqgsoadi banklarin ma-
liyye vaziyyetinin saglamlasdirilmasi ve yaxsilasdirilmasidir. Belo
ki, maliyye bazarlarina nazarat orqani terafinden banklara tetbiq
edilon toshih toedbirleri banklarda pul ve maliyye sabitliyinin sax-
lanmasi, bank sisteminin semeraliliyinin tomin olunmasi, @manatci-
lorin maraqlarimin miidafiesi kimi @sas maqsodlorin hayata kegiril-
mosine istiqgamatlonir.
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“Banklar haqqinda” Qanunun 48.1-ci maddesine asasen, maliy-
yo bazarina nazarat orqanit buna nail olmagq ii¢iin banka bozi toshih
todbirlorini totbiq ede biler:

— banka aidiyyaeti olan soxslorle bank emeliyyatlarinin hoyata ke-
cirilmasi vo aqdlorin baglanmasi;

— depozitlorin gobul edilmasi;

— maliyye giizostlorinin verilmasi vo s.

Bununla yanasi geyd olunmalidir ki, “Omanatlerin Sigortalanma-
s1 hagqinda” Qanunun 13.2, 14.3, 21.4.4, 21.6, 22.3.2, 27.13 veo
30.2-ci maddelerinde do maliyye bazarlarina nazarat orqaninin isti-
rak¢1 bankin emanstlari calb etmok hiiququnun dayandirilmasi se-
lahiyyeti 6z oksini tapmisdir. Burada gqanunvericinin asas magsadi
bankin 6ziine yeni 6hdelikler yaratmamasi ve ya movcud ohdelik-
loerin hacminin artirilmamasidir.

Qanunvericiliyin talabine gore, maliyye bazarlarina nazareat or-
ganinin banka totbiq etdiyi toshih tedbiri ile 6z funksiyasi bitmis sa-
yilmamali ve bu tedbirlera bank terafinden amal olunmasina da ne-
zaroti hoyata kecirmalidir.

Konstitusiya Moehkemasinin Plenumu “Omanstlorin sigortalan-
masi haqqinda” Azerbaycan Respublikasi Qanununun 2.1.2.6-c1
maddasinin sorh edilmoasine dair” 2018-ci il 5 sentyabr tarixli Qora-
rinda da geyd etmisdir ki, “Banklar haqqinda” Qanunun 43-cii mad-
desine gore, banklar bank fealiyyetlorini ve maliyye veziyyetini
oks etdiron hesabatlari, o cimleden illik maliyye hesabatlar1 tortib
etmoli, Palataya vo Markoazi Banka teqdim etmolidirlor. Homin Qa-
nunun 44-cii maddasine miivafiq olaraq, bankin maliyye fealiyyati
har il kenar auditor toerafindon yoxlanilmalidir. Kenar auditor, hom-
¢inin bankin maliyye hesabatinin onun maliyye veziyyeti haqqinda
tam vo obyektiv tasovviir yaradib-yaratmamasi baroede hesabat vo
roy hazirlayir, inzibat¢inin ve ya har hanst emekdasin banka mii-
hiim zearer vuran ve ona malum olan gqanunsuz harakatlori barade,
habelo idareetmadoe vo ya cari fealiyyetindoe catismazliglar haqqin-
da melumat verir.

“Omanatlorin sigortalanmasi haqqinda” Qanunun 21.5-ci mad-
desine asasen, maliyye bazarlarina nezarat orqani istirak¢r banklar
tizorinde nozarot funksiyalarin1 hayata keciroerken, onlarin Fonda
odadikleri sigorta haqlarinin hesablanmasi, emanat¢ilorin imumi-
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losdirilmis ugotunun aparilmasi veziyyetini yoxlayir vo istirakel
banklarin Fond qarsisinda bu Qanunla miiayyen olunmus 6hdalik-
lorini yerine yetirmadiklarini agkar etdikde, pozuntularin aradan
qaldirilmast ve diizglin hesablanmamis sigorta haqlarmin 6denil-
mosi baroda homin banka gostoris verarak, bu haqda Fonda malu-
mat verir.

Konstitusiya Mehkemaesinin Plenumu geyd edir ki, banklara gar-
s1 totbiq edilon toshih tedbirlori ictimaiyyatin nozerino ¢atdirilmali
vo emanotc¢ilor hamin todbirler barede mealumati alde etmoak imka-
nina malik olmalidirlar.

“Omansotlorin sigortalanmasi haqqinda” Qanunun 30.2-ci mad-
desine asasen, maliyye bazarlarina nezarat orqani istirak¢1 bankin
fiziki sexslerdon amanatlori celb etmoak hiiququnu dayandirdigda
miivafiq gorarin gobul edildiyi giinden sonraki is gliniinden gec ol-
mayaraq kiitlevi informasiya vasitelerinde bu barade elan verir vo 3
is gliniinden gec olmayaraq bildiris derc etdirir.

Azarbaycan Respublikasi Miilki Macellesinin (bundan sonra —
Miilki Macoelle) 5.3-cii maddesine asasen, miilki hiiquq miinasibat-
lerinin subyektlori 6z hliquq ve vezifelerini vicdanla hoyata kegir-
mayo borcludurlar.

Miilki ganunvericilik miilki dovriyye istirak¢ilarina miiqavile
azadligim teqdim ederken hiiququn iimumi prinsipine miivafiq
olaraq onlarin vicdanlt olmalar1 ehtimalindan ¢ixis edir (Konstitu-
siya Mohkemasi Plenumunun “Azerbaycan Respublikast Vergi
Macollasinin 14-cii vo Azerbaycan Respublikas1t Miilki Macolle-
sinin 390-c1 maddalarinin sorh edilmasine dair” 2012-ci il 12 mart
tarixli Qorari).

Konstitusiya Mehkemasinin Plenumu qeyd edir ki, banklar tore-
finden “Banklar haqqinda” Qanunun 47 ve 48-ci maddalerinin te-
lablari pozularaq teshih tedbirlerine riayet edilmemaesi naticesindo
fiziki soxslorden banklara ve ya bankin filiallarina teqdim edilmis
amanatlori gobul etmoakds davam etmasi hali son naticede vicdanl
amanatcilorin Konstitusiya ve qanunlarla qorunan maraqglarina vo
hiiquqi gozlentilorine menfi tosir gdstormamsalidir.

Gostorilenlori nozere alaraq Konstitusiya Mehkemasinin Plenu-
mu movcud ganunvericilikden ¢ixis ederak hesab edir ki, hazirki
voziyyatda tashih tedbirinin totbiginden sonra gobul edilmis, hacmi
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artirllmis vo sortlori doyisdirilmis emansatlor qorunan emanatlor he-
sab edilmalidir.

Sorguda qaldirilan diger mesele emanat miigavilelerinin baglan-
ma tarixloeri @vezine miqrasiya olundugu tarixlorin oks etdirilmasi
ilo baghdir.

Konstitusiya Mehkemasinin Plenumu mesals ile bagh qeyd edir
ki, har kos miigavile baglamaqda miisteqildir ve miiqavile azadlig
miilki ganunvericiliyin asas prinsiplorindan biridir (Miilki Macalle-
nin 6-c1 maddasi). Homin prinsip miilki hiiquq subyektlarine miis-
taqil olaraq, he¢ kosin iradesinden asili olmadan 6z miilahize ve is-
tokloarine gére menafelorini nazere almaqla miigavile baglamaq im-
kani verir.

Miilki ganunvericiliyin temel prinsiplerinden olan miigavile
azadlig1 ve onun asasini togkil edan teraflerin hiiquq bearaberliyi ig-
tisadi cohatden zoeif olan terafe (emanat¢iye) miioyyen tominatlarin
verilmasini istisna etmir vo miigavile iizre teroflarin real hiiquq be-
raborliyini temin etmaye sorait yaradir.

Bank ve emanotcilor arasinda miinasibotlor Miilki Macellonin
51-ci faslinin normalar1 ve “Banklar hagqinda” Qanun ile tenzimle-
nir.

Miilki Macallonin 944.1-ci maddesine asasen, bank amanati (de-
pozit) miigavilesine gore bir taraf (bank) basqa terafden (emanatci-
den) ve ya basqa toref (emanatci) liclin daxil olmus pul meblagini
(emanati) gobul edorak miiqavilode nezerde tutulmus sertlorle vo
qaydada amanat meblagini emanat¢iye gqaytarmagi ve onun iigiin
faizlor 6demoyi 6hdesine gotiiriir.

Bank emanati miiqavilasi yazili formada baglanir. Bank emanati
miiqavilesinin yazili formasma o halda riayet olunmus sayilir ki,
amanatin qoyulmasi bank kitabgasi ila, bank ve ya depozit sertifika-
t1 il vo ya bank terafinden emanetciye verilmis digar sonadle, 6zii
de ganunda bu ciir senadlar iigiin nazerds tutulmus teleblera, qanu-
na uygun mieyyenlesdirilmis bank qaydalarina ve bank praktika-
sinda tetbiq olunan isgiizar dovriyye adetlorine uygun goalen senad-
lo tosdiq edilsin (Miilki Macellonin 946.1-ci maddesi).

Miigavilenin baglanmasi aninin deqiq miioyyonlosdirilmeasi mii-
qavile istirak¢ilarinin miilki hiiquq miinasibetlorinin diizgiin ton-
zimlonmasinde boylik ehemiyyoato malikdir. Mehz miigavilenin
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baglandig1 andan teroflorin konkret hiiquq ve vezifelori yaranir.
Miigavile baglandig1 andan qlivveye minir vo toraflor ii¢clin macbu-
11 olur.

Bank emanati miigavilesi emanat¢inin emanati banka verdiyi an-
dan baglanmis sayilir ve emanatcinin qoydugu amanst lizro faizle-
ri olde etmak hiiququ yaranir. Bank depozit emaliyyati lizro faiz de-
rocolorini miloyyon edir vo faizin miqdari, bir qayda olaraq, bank
omanoati miiqavilesinde gosterilir. Belo ki, Miilki Macallonin
948.1-ci maddasine oasasen, bank emanat¢iyo omanatin moablagi
liclin bank amanati miigavilesi ilo miieyyenlosdirilmis miqdarda
faizlor o6dayir.

Bank amanati miiqavilesi iizro bankin osas vezifelorinden biri
omanatlorin qaytarilmasmin tomin edilmesidir. Miilki Macellonin
950.1-ci maddesine gore, banklar fiziki sexslerin emanatlorinin
qaytarilmasini icbari sigorta yolu ile, ganunda nezerde tutulan hal-
larda ise basqga tisullarla temin etmalidirlor.

Qeyd edilon normalarinin menasindan goriindiiyti kimi, emanat
miiqavilesinin baglanmas1 ii¢clin, homin miiqavileni fiziki soxsle
bankin selahiyyatli soxsi (egor bankin filialidirsa, o zaman bankin
verdiyi etibarname osasinda filial midiri) terefinden imzalanmasi
toleb olunur. Bankin selahiyyatli sexsleri teraefinden emanatin fizi-
ki soxsdan gebul edilmesi barade madaxil gabzinin tertib edilorak,
bankin miivafiq moéhiirii ile tesdiq edildiyi andan bankin Miilki Me-
collonin 947.2-ci maddesine osasen omanati qaytarmaq Ohdeliyi
yaranmis olur.

Eyni zamanda qeyd edilmslidir ki, miigavile miinasibeatlerinde
taroflor baraber hiiquq ve vezifelore malik olmaqla balanslasdiril-
mis ortaq maragdan ¢ixis edir. Miigavile qiivveye mindiyi andan te-
roflor liclin macburi xarakters malik olur ve onun sertlari, bir qay-
da olaraq, doyisdirilmir. Bu, miilki dovriyyenin sabitliyini, mdh-
kemliyini ve dayanigligini temin edir. Eyni zamanda, miilki qanun-
vericilik miigavilenin qiivvede oldugu miiddsat erzinde dayisdiril-
masinin vo logv edilmasinin miimkiinliiyiinli nezerde tutur. Miiqa-
vilenin deyisdirilmesi ve lagv edilmesi asaslar1 Miilki Macellenin
421-424-cii maddeloarinin normalari ile tenzimlonir. Homin Macsl-
lonin 421.1-ci maddesine asasen, miiqavilenin doyisdirilmesi ve
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logv edilmasi, agor bu Macellode ve ya miiqavilede ayr1 qayda ne-
zordo tutulmayibsa, toraflorin razilagsmasi ilo miimkiindiir.

Fiziki soxslorin banklara ve ya bankin filialina toqdim etdiyi
omansatlari fiziki sexsin adina acilmis hesaba yerlosdirmak, bankin
avtomatlagdirilmis bank informasiya sistemine ve bankin balansina
salmagq fiziki sexslerin deyil, bankin vezifesi olmus, bankin 6z ve-
zifosini yerino yetirmomasine goro mosuliyyetin fiziki sexslorin
lizorine qoyulmasi ve amanati qaytarmaqdan imtina edilmasi osas-
sizdir.

Bankin ve ya bank filialinin vezifali sexslerinin @manati gabul
edorken bank qaydalarini pozmasi ve 6z selahiyyetlerinden sui-isti-
fade etmosi noaticesinde ilk emanat miiqavilesinin tarixi ovezino
miqrasiya (bank ve ya basqa bank filialina kd¢iirme) tarixinin osas
gotiiriilmasi, @manatin bankin balansina madaxil edilmamaesi, oma-
nat miiqavilesinde fiziki sexsin bank hesabinin geyd edilmemasi,
madaxil gebzindoe geyd edilon bank hesabinin basqa sexse aid olma-
st kimi hallar ise bankin ve ya bank filialinin vezifali sexslarinin 6z
vozifelorini lazimi qaydada yerine yetirmadiyini tosdiq edir vo bu
vozifelarin icra edilmemasine gore “Banklar haqqinda” Qanunun
1.0.1-ci maddasinin tolebina uygun olaraq bank measuliyyet dasiyir.

Miilki Macellenin 945.2-ci maddasine asasen, hiiququ ¢atmayan
soxs torafinden ve ya ganunla miioyyenlasdirilmis gayda, yaxud qa-
nuna uygun gobul edilmis bank qaydalar1 pozulmagla fiziki soxsden
amanat gobul olundugda emanat¢i emanat mebloginin derhal qay-
tarilmasini, habele onun tigiin faizler 6denilmesini ve bundan olave,
amanat¢iye vurulmus biitiin zerarin evezinin verilmasini telob eds
biler.

Gostorilonlori nazere alaraq Konstitusiya Mehkemasinin Plenu-
mu hesab edir ki, miilki qanunvericiliyin yuxarida qeyd olunan nor-
malarina osason amanat miiqavilesinin baglanmasi ani @manatin
miqrasiya olundugu tarix hesab edilmemalidir.

Qeyd olunanlara asasen, Konstitusiya Mehkemsasinin Plenumu
asagidaki neticelora golir:

— Konstitusiyanin 12-ci maddesini nezere alaraq, “Omanatlerin
sigortalanmasit haqqinda” Qanunun 2.1.2.6-c1 maddesine, “Banklar
haqqinda” Qanunun 47 vo 48-ci maddelorine osason toshih todbiri-
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nin tatbiginden sonra gobul edilmis, hocmi artirilmis veo sortlori de-
yisdirilmis emanatler qorunan emanatlor hesab edilmalidir;

— Miilki Macellonin 944.1-ci maddeasine uygun olaraq, bank
amanati miiqavilesi emanat¢inin emanati banka verdiyi andan bag-
lanmis sayilir vo ilkin (esas) miiqavile kimi gebul olunmalidir.
Omanat miigavilalasinin miqrasiya olundugu tarix emanat miigavi-
losinin baglanma vaxti hesab edilmemsalidir.

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddesinin
IV hissesini ve “Konstitusiya Mohkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemasi-
nin Plenumu

QO9RARA ALDI:

1. Azerbaycan Respublikasi Konstitusiyasinin 12-ci maddesini
noazors alaraq, “Omansatlorin sigortalanmasi haqqinda” Azerbaycan
Respublikast Qanununun 2.1.2.6-c1 maddesine, “Banklar haqqinda”
Azoarbaycan Respublikast Qanununun 47 vo 48-ci maddoelorine asa-
son toshih tadbirinin tetbiginden sonra gebul edilmis, hacmi artiril-
mis vo sortleri doyisdirilmis @manatlor qorunan emansatlaor hesab
edilir.

2. Azoarbaycan Respublikasi Miilki Macallesinin 944.1-ci madde-
sind uygun olaraq, bank emanati miigavilesi emanat¢inin emanati
banka verdiyi andan baglanmis sayilir ve ilkin (esas) miiqavile kimi
gobul olunmalidir. ©maneat miiqavilalesinin miqrasiya olundugu ta-
rix omanat miiqavilasinin baglanma vaxti1 hesab edile bilmaz.

3. Qarar doarc edildiyi giinden qiivveye minir.

4. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabo¢i” gozetlorinde vo “Azerbaycan Respublikasi Konstitusiya
Moahkemasinin Malumati”nda derc edilsin.

5. Qerar gotidir, he¢ bir orqan ve ya soxs torafinden logv edilo,
doyisdirile ve ya rosmi tofsir edile bilmez.
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NUMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKHA

MMIOCTAHOBIEHUE
[UITEHYMA KOHCTUTYLIMOHHOI'O CYIA
A3EPBAUIIKAHCKOW PECITYBJINKH

O TonkoBanuu crarbu 2.1.2.6 3akoHa A3epOaiizKaHCKOM

Pecnyosmnku “O cTpaxoBaHMU BKJIAQAOB” ¢ TOYKHU 3pPeHUs

crareii 47 u 48 3akoHa A3epbaiirkaHcKoi Pecny6iuku
“O 6ankax”

10 aBrycra 2020 roga ropoa baky

[Tnenym KoncturynmonHnoro cyna AsepOaiiikaHnckoil Pecry0-
muku B coctaBe Papxama Admymnaesa (mpejacenarens), Consr Ca-
manoBoi, Cyma6sl ['acanoBoii, Posmana HMcmaunosa, xeiixyHa
Iapamxaesa, Padasns I'sananze, Maxupa Mypanosa, Ucel Hamxa-
thoBa u Kampana Ilacuesa (cyaps-n10oKaaauuK),

¢ yyactueM cekperaps cyna @apanna Anuesa,

B cooTBeTcTBUU ¢ 4YacTelo IV crarten 130 Koncruryuuu Asep-
Oaiimxanckoi Pecryonuku, crathamu 27.2 u 32 3akona Aszep-
6aiimkanckoi Pecnyonuku “O KoHcTUTYIIMOHHOM cyie” U cTaThei
39 BuyrpenHero ycraBa KoHcrtutyunoHHoro cyna AszepOaiiixkaHc-
Kol Pecrybnmuku, Ha ocHoBaHuu 3arpoca Kabunera MuHHCTpPOB
Azepbaiimxanckoil Pecryonuku paccMoTpen B cyneOHOM 3acena-
HUM B MOpPsIKe NUCbMEHHON MPOLEAypbl 0COOOr0 KOHCTHUTYLIMOH-
HOTO NPOMU3BOACTBA KOHCTUTYLIMOHHOE JIEJIO O TOJIKOBAaHUM CTaTbU
2.1.2.6 3akona AsepOaiimxanckoii Pecriyonuku “O crpaxoBaHuu
BKJIQJIOB” ¢ TOUKHU 3peHus crareid 47 u 48 3akona AzepOaiiikaHc-
koii Pecriybnmuku “O Gankax’.

3acmymas jokian cynbu K. [lacdwuesa o memy, uzydus u o0cy-
JMB MMCbMEHHOE 3aKJII0YEHHE IPEACTABUTENEH 3aUHTEPECOBAHHBIX
cyOopekToB — mpencenarens LlentpanpHoro Oanka A3zepOaiiikaHc-
Koii PecnyOnmuku 3.PycTamMoBa, HWCHOJTHHUTEIBHOTO JUPEKTOPA
@onpa crpaxoBanud BkJanoB T.Ilupuesa, 3aBenyromero OTaeaoM
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9KOHOMHMYECKOIO U COLMAIbHOIO 3aKOHOAATEIbCTBA Alapara
Mumu Memxkiuca Azepbaiinxanckoit Peciyoiuku M.Bbasbirosa u
crienaincTa — mpesujieHTa Accouuanun 0aHkoB AszepOaiimxana
3.Hypuesa, a Takxe marepuasl aena, [ienym KoHcTuTynmonno-
ro cyna AsepOaiimxkanckoi PecryOnuku

YCTAHOBMUI:

Kabuner MunuctpoB A3sepbaiimxanckoil PecrnyOnuku, ob6pa-
TUBIIKCH ¢ 3anipocoM B KoHcTuTylMOHHBIN cyn A3epOaiiikaHCKoi
Pecny6nuku (nanee-KOHCTUTYIIMOHHBIN Cyll), TPOCUI AaTh TOJIKO-
BaHue crarbu 2.1.2.6 3akona AzepOaiimxanckoil Pecnyomuku” O
CTpaxOBaHMM BKJIaoB “‘(nasiee — 3akoH’ O CTpaxoBaHUU BKJa-
J0B”), B OTHOLUEHUHU TOTO, CUUTAIOTCS JIU 3AIIMIIEHHBIMU BKJIaJbl,
OTHECEHHbIe K HE3allMIIEHHbIM BKJIalaM (JIero3uTaM) myTeM h3Mme-
HEHUS [aThl TPUBJICYCHMS 3AIUIIEHHBIX BKJIAIOB M BKJIAIbl MPH-
HSTHIE B IEPUOJ 3allpeTa Ha MPUHSATHE CPOYHBIX BKJIANAOB OT (pu-
3WYECKHX JIUI, Toce npuMeHeHns LleHTpanbHbIM O6aHKOM A3ep-
Oaiimxanckoi Pecriyonuku (nanee-Llentpanpbiit 6ank) u [lanaToii
0 Haj30py 3a (PUHAHCOBBIMM phIHKaMHM A3sepOaiimxkaHckoi Pec-
nyonuku (manee —I[lamara) KOppeKTUPYIOIIMX MEp, a TaKXke BKia-
Ibl, OTHECEHHbIE K CTATYyCy 3allUIIEHHbIX BKJIAIOB (IEMO3UTOB) I1y-
TEM YBEJTUYEHUS 0ObeMa 3allUIICHHBIX BKJIQJIOB, OCYIIECTBICHHUS
omepanuil WIM 3aKJII0YEHUs CAEJIOK MO0 M3MEHEHUIO YCIOBUIA
CYLIECTBYIOIINX BKJIAJOB (IEMO3UTOB).

B 3anpoce ykaszaHo, yTo Ha OCHOBaHUHU mHUchbMa LleHTpasbHOTO
6anka ot 29 ampems 2020 roma, B OTKpHITOM aKIIMOHEPHOM
obmectBe “Atabank” (mamee OAO “Atabank’™), OTKpBITOM aKIIHO-
HepHoM obmiectee “NBCBank” (manee OAO “NBCBank™), u
OTtkpeiToM akinuoHepHOM ob6mecTBe “AGBank” (mamee OAO
“AGBank”), npou3omien cTpaxoBoi ciyyail Ha OCHOBaHHWM pellie-
HUS AJIMUHUCTPATUBHON Kosulernu BakWHCKOro anesuisiuoHHOTO
cyna ot 30 anpens 2020 roga OAO “Atabank”, OAO “NBCBank”
u OAO “AGBank” 6butn 00BsBIEHBI OaHKpoTaMu U DOHA cTpa-
XOBaHUsl BKJIafoB (nanee — POHI) Ha3HAYEH JIMKBUIATOPOM B3THUX
0aHKOB.

B xome mpuema-cmauu peectpa obs3atensctB OAO “Atabank”
nepes BKJIaAUYUKaMH C 11eJIbI0 BBIIJIAThl UM KOMIIGHCAIIUU B CBSI3U
C HACTYIUIGHMEM CTPaxoOBOro ciydas B OaHke, ObUIO yCTAHOBJIEHO,
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4TO JENO3UThl 283 KJIMEHTOB, SBJISIOIIMECS 3alUMIICHHBIMM BKJa-
namu, ObUTM OIIMOOYHO 3apEerMCTPUPOBAHBI KAK HE3aAIIMIICHHbIE
BKJIaibl. Tak, Bo Bpems murpauuu ¢punuaniop OAO “Atabank”,
BMECTO JaT, YKa3aHHbBIX B JOTOBOpax BKJIa[a, OIIMOOYHO OBLIH OT-
MEUeHbl JIaThl MUTpauuu. TeM caMbIM JIaHHblE BKJIAIbl ObUIM OTpa-
xkenbl B “Peectpe yuera obsa3arenscts OAO “Atabank”, nHaxons-
ierocd B MpoLecce JIMKBUAALMK , TIEPE BKJIaAUNKaMH, KaK He3a-
IIUIIEHHBIE.

3anpocojarellb TakKXKe OTMEYaeT, YTO HECMOTPSI Ha IIPUMEHEHUE
B OAO “Atabank”, OAO “NBCBank” u OAO “AGBank” koppex-
TUPYIOIIUX Mep, OaHKM MPUHUMAIN BKJIAIbl B MEPUO]] 3allpeTa Ha
IPUHATHE CPOYHBIX BKJIQJOB OT (PU3MYECKHUX JIML, a TaKXe ycTa-
HOBJICHBI CJIy4ad yBeJTMUeHHMs oObeMa 3aIlMIIEHHBIX BKJIAJ0B, OT-
HECEeHHUsl CYIIECTBYIOIUMX BKJIQJOB (JEMO3UTOB) K CTAaTyCy 3alllM-
IIEHHBIX BKJIQJIOB ITyTeM OCYIIECTBICHHUS ONEepaluil 10 U3MEHEHUIO
YCIIOBUI WJIM 3aKJIIOUYEHUIO CHEJIOK. B TaHHBIX peecTpa, nmpenocTas-
neHHbIX POHIY C 1EeJIbI0 BBIIUIaThl KOMIIEHCAIMI, 3TH BKJIajbl, CTa-
TyC KOTOPBIX ObLI M3MEHEH IOcjie KOPPEKTUPYIOIIMX Mep, yKaza-
Hbl KaK 3allUILEHHbIE.

B cBa3u ¢ 3anpocom Ilnenym KoHCTUTYLIMOHHOrO cyna OTMe-
qaer cleaylliee.

B coorserctBum ¢ yacteio I crateu 12 Koncrurynuu AzepOaii-
KaHckoil Pecriyonuku (nanee — KoHerutynus) obecrieueHue mnpas
U cBOOOJ uesloBeKa M TIpaxjaHuHa, JOCTOMHOIO YPOBHS XH3HU
rpaxjaaHam AszepOaiikaHckoil PecryOnuku — BbICIIas 1eb rOCy-
JapcTBa.

Hcxong u3 ykazannou crateu Koncturyuuu, Ilnenym Koncru-
TYLIMOHHOTO CyAa JUId MOJHOIO M JIeTAIbHOIO PAaCCMOTPEHUs BOII-
poca, MOCTaBIEHHOIO B 3allpOce, CYUTAET LieJIecO00pa3HbIM BHECTU
SCHOCTb B HEKOTOpbIE IOJI0XeHus1 3akoHa A3zepOaiiixkaHckoii Pec-
nyonuku “O O6ankax” (mamee — 3akoH “O 6ankax”) u 3akona “O
CTPaxOBaHUM BKJIAJIOB™.

Llesnp co3manHusl cucTeMBbl CTpaxOBaHMs BKJIAIOB 3aKJIIOYAETCS B
IPEIOTBPAILEHUN PUCKA MOTEPH JEHEXKHbIX CPEJICTB, NPUHATBIX Y
(hu3MyecKuX JIMI] HAa XpaHEeHUe, B cllydae yTpaThl OaHKaMu U MECT-
HBIMH (pUJIHATTaMHd MHOCTPAHHBIX OAaHKOB IUIaTEXECIOCOOHOCTH U
obecrieueHNH CTAOWMIIBHOCTH M Pa3BUTHSI (PUHAHCOBOW M OaHKOBC-
KOU CUCTEMBI.
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B nensax oOecrieueHust Bo3Bpara OaHKOBCKHX BKJIQJIOB 3aKOHO-
narenb npuHsn 3akoH “O cTpaxoBaHMM BKJIafoB” oT 29 nexkaOps
2006 ropa, npexycMaTpUBAIOIIMI BbIIUIATY KOMIIEHCALMU IO BKJIa-
JaM MpU HACTYIUIEHUU CTPaxoBOro ciiyyas. [jis 3aimuThl 1paB u 3a-
KOHHBIX MHTEpPECOB OaHKOBCKUX BKJIQJUUKOB, CTUMYIUPOBAHUS
NpUBJIEYeHUs BKJIQJIOB HaceleHUs B OAHKOBCKYIO CHCTEMY, YKperll-
JICHUS TOBepus K Hell, oOecrieueHus] (PyHKIIMOHUPOBAHUS CUCTEMBI
00s3aTeIbHOr0 CTPAaXxOBaHUs BKJIAAOB (PU3MUECKUX JUI YKa3zoM
[Tpesunenta A3zepOaiimxanckoil Pecryomuku ot 9 cespang 2007
roga coznad @oH CTpaxOBaHUS BKJIAJIOB.

B Tlocranosnenuu ITnenyma KonctutynmonHnoro cyma ot 6 uio-
ng 2017 roma “O mposepke cooTBeTcTBUSI crartbu 27.3 3akoHa
Azepbaiimxanckoit Pecryonmuku “O crpaxoBaHWUU BKJIAIOB~ 4acTH
I crarpu 13, wactam I, II u III crareu 29, vactam I u III crateu
149 KoHncrutynun AsepOaiiikaHckoi PecnyObmuku” ykazaHo, 4TO
IpU HACTYIUIEHUU CTPaxoBOro ciydas BbiuiaTa MOHAOM KOMIIEH-
Caluy 10 BKJIaAy 3aCTPaXOBaAaHHOMY B KaXJIOM OaHKe-y4acTHHUKE He
JOKHO O3HA4aTh BO3Bpara OAaHKOBCKOTO BKJIaga WA MPUHITHSI
@ongoM Ha cebs obOs3arenbcTBa Oanka. KomrieHcanus BbIUIayu-
BaeTcss MOHIOM B KaueCTBE BO3MEIIEHHUSI BO3MOXHBIX OTPaHUYEHUI
C 1IeJIbI0 MPEAOTBPAIEHUS] PUCKA MOTEePU BKJIAMYMKOM JEHEXHbIX
cpenctB. Tak yro ocHoBHad wenb DoHAA 3aKIIIOYAETCS HE B BO3B-
paTe BIOXEHHBIX cOepexeHuil Kak cOOCTBEHHOCTU, a B OKa3aHUU
MOVIEPKKH Pa3BUTHIO (DMHAHCOBO-O0AHKOBCKOW CHUCTEMBI CTpPaHBI
nyTeM CTpaxOBaHMs BKJIQJOB BKJIAIYMKOB B OaHKax W KOMIIEH-
calMu TakuM 00pa3oM B CaMblii KOPOTKUH CPOK B YCTaHOBIEHHOM
3aKOHOJATEIBCTBOM MOPSIKE MATEPUAIBHOIO U MOPAIBHOIO YILEp-
6a, KOTOpPbIii MOXET ObITh MPUYUHEH.

3akoH “O cTpaxoBaHUU BKJIAIOB” ONpelesseT MpaBuia co3jia-
HUSl U JIGUCTBUSI CUCTEMbl KOJUIEKTUBHOIO 00s3aTe/IbHOTO CTPaxo-
BaHUs BKJIAIOB (PU3MYECKUX JIUILI, a TAKXKE BBIIJIATHI KOMIIEHCALIMIA
o BKJIaaM B OaHKaX, OCYLIECTBISIONIUX JIeATeTbHOCTh B Azep-
GaiimxaHckoi Pecryonuke.

Ha ocHoBanuu crateu 2.1.2.6 1aHHOTO 3aKOHa BKJIaJIbl, KOTOPBIE
ObUTH TIPUHATHI C TOMOBOM IMPOLEHTHON CTaBKOM, MPEBBIIIAIONICH
npenes, yCTaHOBIEHHbI B COOTBETCTBUM cO crarbeid 8.1.20 Hac-
TOSIIEero 3aKOoHa, KO JIHIO MPUBJICYEHHUS OTHOCITCI K He3allluIIeH-
HbIM BKJIagam. B cratee 8.1.20 3akona ykazano, uto Ilomneun-
TeNbCKUU coBeT DOHAA MO COMTACOBAHUIO C OPraHOM IO HAJ30py
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3a (puHaHCOBBIMU pbiHKaMu ¥ LleHTpasbHbiM OaHkoM A3zepOaiin-
kaHcKoi PecnyOnuku ycTaHaBiIWMBaeT BEPXHMM TMpejes TOJ0BOM
MPOLIEHTHOM CTaBKM IO 3allUILEHHBIM BKJIaJaM.

B cootBetrcTBUM co cTtaTtheil 47.1 3akoHa “O OGaHKax”, mpH yc-
TAQHOBJIEHUU JIONYIIeHus OaHKOM HapyIIeHHS MpPyIeHIIMATbHBIX
HOPMAaTUBOB U TPeOOBaHUIA, OCYILIECTBICHUS JIEITEIbHOCTU C HapY-
meHreM TpeboBaHUl JTaHHOTO 3aKoHa, 3akoHa A3zepOaiikKaHCKOM
Pecny6nuku “O npOTUBOAEHCTBUM JieTalu3allud JIEHEXHBIX
CPEICTB WX APYroro MUMYIIECTBA, MOJYYEHHOIO IMPECTYIHbIM IIy-
TeM, U (PMHAHCUPOBAHUIO TEPPOPU3MA’~ U aKTOB HOPMATHUBHOIO Xa-
pakTepa opraHa Mo Haa30py 3a UHAHCOBBIMM PBHIHKAMU, Hapylle-
HUSl OTPAaHUYEHUI, BKJIIOYEHHBIX B BbIIAHHBIE OPraHOM Ha/I30pa 3a
(prHaHCOBBIMU pBIHKAMU JIMLEH3UI0 U pa3pelieHue, JTuOo BhisiBiIe-
HUU OCHOBaHWIi, KOTOPbIE MOTYT MPUBECTH K MOAOOHBIM Hapyle-
HUSIM, OpraH Haja3opa 3a (PMHAHCOBBIMM PbIHKaMH B IIpaBe, B 3aBU-
CUMOCTH OT XapakTepa HapyllleHUs, MPUMEHUTh K OaHKy Mephbl
BO3IEMCTBUS.

CornacHo cratbe 47.4 JaHHOIO 3aKOHA, B 00s13aTEILHOM IS HC-
NOJIHEHUs OAHKOM PaCIOpSKEHUU OpraHa Mo Haa3opy 3a (puHaH-
COBBIMH pbIHKaMH, OAHKY JaeTcs MUChbMEHHOE yKa3aHue O CpoKax
NPUHSTUS KOPPEKTUPYIOLIUX MEp, YKa3aHHbIX B cTarbe 48 NaHHO-
ro 3aKoHa, U YCTpaHeHUs] HeqoCcTaTkoB. [Ipu npumeHeHun Koppek-
TUPYIOIIUX MEpP, HANpaB/IIEHHbIX Ha O3J0pOBJIeHUE (PUHAHCOBOIO
cocTtosiHusl OaHKa, OaHK B TeYeHHE JIByX Hejesb IMPEICTaBlseT B
OpraH Mo Haj30py 3a (PMHAHCOBBIMU PBIHKAMU IUIAH OCYILECTBIIE-
HUSl MEPOIPUATUS B COOTBETCTBUM C OTHAHHBIM PACHOPSKEHHUEM.

[TongaTrie KOPpEeKTUPOBAHUS BKIIIOYAeT B ceOsi BHECEHUE MPaBOK
u ucnpasieHne. Koppekrupywomas mepa, SBISETCS NAKETOM Me-
PONPUATHH, HAIPABJIEHHBIX HA PECTPYKTYPU3ALUI0 U BOCCTAHOBJIE-
Hue OaHKa, OCHOBHAas Le/lb MPUMEHEHUsS KOTOPbIX 3aKJII0YAeTCs B
O3IOPOBIICHUH W YIIy4IIeHMH (DUHAHCOBOTO TIOJIOXEHUs OaHKOB.
Tak, KOppeKTUpYyOILIKHEe MEpbl, IPUMEHIEMbIE OPTaHOM IO HAI30pY
3a (PUHAHCOBBIMH pBHIHKAMH K OaHKaM, HallpaBlIeHbl Ha OCY-
LIECTBIIEHUE TaKUX OCHOBHBIX II€JIeii, KaK COXPaHEHHE IEHEXKHOM
U (PUHAHCOBOW CTAOMIBHOCTH B OaHKax, oOecriedenne a(heKTHB-
HOCTU OAHKOBCKOU CHUCTEMBbI, 3alllUTa UHTEPECOB BKJIAIIMKOB.

Ha ocHoBanuu crateu 48.1 3akona “O 6aHKax” OpraH 1o Haj-
30py 3a (PUHAHCOBBIM PBHIHKOM JJI JOCTUXKEHUS 3TOrO MOXET Ipu-
MEHITh K 0aHKY HEKOTOpPble KOPPEKTUPYIOIIUE MEpHI:
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— OCYILECTBJIeHHEe OaHKOBCKUX OINEpalyii U 3aKJII0YeHHE CHENIOK
C JINIIaM¥, UMEIOIUMH OTHOIIIEHHEe K OaHKY;

— IpPUEM JENO3UTOB;

— IpepocTaBieHue (PUHAHCOBBIX JIBIOT U T. [I.

B TO Xe Bpems ciegyer OTMETUTb, YTO B cTaThdax 13.2, 14.3,
21.4.4, 21.6, 22.3.2, 27.13 u 30.2 3akona “O crpaxoBaHUU BKJa-
JOB” TaKXe HAIUIO OTPaXEHHE IMOJTHOMOYME OpraHa Io HaJI30py 3a
(puHaHCOBBIMU pPBIHKAMU, CBSI3aHHOE C IPUOCTAHOBJIEHHEM IIpaBa
O6aHKa-yJyaCTHUKa Ha MpHBJIeuYeHre BKIanoB. OCHOBHAS LIENb 3aKO-
HOJATesIsl 37eCh 3aKJII0YaeTcsi B TOM, 4ToObl OaHK HE CMOT CO3/aTh
sl cebs HOBbIe 00s3aTeIbCTBA WIIM HE YBEIMUYWIT 00beM yXe Cy-
HIECTBYIOIIUX 0053aTeNbCTB.

CormmacHo TpeOOBaHUIO 3aKOHOAATENBCTBA, OPraH MO HAI30py 3a
(pHAHCOBBIMU PHIHKAMU MTPUMEHHB K OAHKY KOPPEKTHPYIOIINE Me-
PBI, HE JIOJIKEH CUUTATh CBOK (DYHKILIMIO 3aBEPIICHHON, eMy TaKXe
Clie/lyeT OCYILIECTBJISTh KOHTPOJIb 3a COOMogeHreM OaHKOM 3THX
Mep.

[Tnenym Koncruryumonsnoro cyna B IlocraHoBinenuu ot 5 ceH-
T0ps 2018 roma “O rtonkoBanum crathu 2.1.2.6 3akoHa A3zep-
6aiimxanckoi Pecriyonmuku “O cTpaxoBaHMM BKJIQIOB~ TaKXe OT-
METHII, 4TO cortacHo crtarhe 43 3akona “O Oankax” OaHKH JTOJIXK-
HBI COCTABIIATh OTYETHI, OTPAXKAIoOIIe OAHKOBCKYIO AESTEIbHOCTh U
(puHaHCOBOE COCTOSIHME, B TOM YHUCIJE TOJ0Bble (PUHAHCOBBIE OTYE-
Thl, U npeacrtasiarh ux B Ilamary u Llentpansubii bank. B coor-
BETCTBUM CcO crarbedl 44 naHHoOro 3akoHa, (PUHAHCOBas AEATEIIb-
HOCTh O0aHKa eXerofHO MPOXOOUT MPOBEPKY BHEITHUM ayIUTOPOM.
BHewHuil ayiuTop Takxke MOATrOTABIMBAET OTYET M 3aKJIIOYEHHE O
TOM, CO3aeT JIu (PMHAHCOBBIM OTYeT OaHKa IMOJIHOE U OOBEKTUB-
HO€ TPEACTaBIEHHE O ero (PMHAHCOBOM COCTOSIHUU, UH(OPMUPYET
O HaHOCAIIUMX Bped OaHKy M U3BECTHBIX €My HE3aKOHHBIX
JEUCTBHUSX aIMHUHHCTPATOPa WIM KAaKOro-Tnbo COTpPyAHMKA, a TaK-
K€ HEJOCTAaTKax B YIPaBJIEHUH WIH TEKYIIEH IedaTeTbHOCTH.

Ha ocnoBanuu crateu 21.5 3akoHa” O cTpaxOBaHWM BKJIQJOB”
OopraH 1o HaJa30py 3a (PUHAHCOBBIMU PBIHKAMU, OCYLIECTBIISA (PyH-
KIIMI0 KOHTPOJIS 3a OaHKaMHU-y4aCTHUKAMHU, TIPOBEPSIET COCTOSHHE
HA4YMCIIEHUs BbIIUIAYMBAaEMbIX UMU POH]ly CTPaxOBbIX B3HOCOB, Be-
neHus: 00OOIIEHHOTO ydeTa BKJIQAYUKOB, U B CJIydae BbBIIBICHUI
HEBBITIOJIHEHUST OaHKaMU-YJYaCTHUKAMHM YCTAHOBJIEHHBIX HACTOSI-
mmM 3aKoHOM 00s13aTenbeTB nepen @oHIoM OTHaeT JaHHOMY OaH-
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Ky yKa3aHue o0 yCTpaHEHUH HapyIIEHU! U BBIILUIATE HEMPaBWIbHO
HAUUCIIEHHBIX CTPAXOBBIX B3HOCOB, U yBeromysieT 00 atom MDonx.

[Tnenym KOHCTUTYLMOHHOTO cyia OTMEYaeT, YTO MpUMEHsSIeMble
B OTHOIIEHUU OaHKOB KOPPEKTHPYIOILUE MEPBI, CJAEIyeT TOBOIUTD
JI0 BHUMAaHUSl OOLUECTBEHHOCTH, YTO BKJIAQIUUKHU [IOJIKHBI HMETh
BO3MOXHOCTb I10JTy4aTh UH(GOPMALMI0 00 3THX Mepax.

B coorserctBum co cratseit 30.2 3akoHa “O cTpaxoBaHMM BKJIA-
J0B” B Cllyyae IPUOCTAHOBJIEHUs ITpaBa OaHKA-y4acTHUKA HA IPUB-
JleyeHue BKJIQJI0B (PU3UYECKMX JIML OpraH IO HaJ30py 3a (puHaH-
COBBIMU pPBIHKaMM He I103/1Hee paboyero JHs, CIEAYIOIIEero 3a Aa-
TOH MPUHATHS COOTBETCTBYIOLLEIO pEIIeHUs, pa3MellaeT B
CpelCcTBax MaccoBoil MH(opMmalmu oObsIBICHHE U HE Mo3/Hee 3 pa-
00YMX JHEH MyOJUKyeT yBeJOMIICHHE 00 BTOM.

Ha ocnoBanum crateu 5.3 I'paxnmanckoro kopjekca A3sepOaiin-
XaHckoi PecryOonmuku (mamee — ['paXmaHCKMii KOIEKC) CYOBEKTBI
rpaXIaHCKHUX TMPaBOOTHOIIEHUH 00s3aHbI JOOPOCOBECTHO BBIMOJ-
HITHh CBOM TIpaBa U O0S3aHHOCTH.

['paxkmaHckoe 3aKOHOHATENbCTBO, MPENOCTABISAS yJacTHUKAM
rpaXaaHCKOro o60pora CBOOOIY JOrOBOpa, HCXOMUT U3 BEPOSTHOC-
TH UX T0OPOCOBECTHOCTH B COOTBETCTBUU C OOIIMM MPHHIIUAIIOM
npasa (ITocranoenenne Ilnenyma Koncrurynmonnoro cyma or 12
maprta 2012 roga “O TonkoBanuu crareil 14 HamorosBoro kongekca
AzepOaiinxkanckoii Pecriyonmuku u 390 ['paxkmanckoro komekca
AzepOaiimxanckoi Pecriyomuku”).

[Tnenym KOHCTUTYLIMOHHOIO cyna OTMEYaeT, YTo (PakT MPOAOII-
KeHusl npueMa OaHKamH U (puiuasamMu OaHKOB BKJIAQIOB OT (hU3M-
YeCKHX JIMI] B pe3y/bTare HapylleHus OaHKaMu TpeOOBaHMI cTaTeil
47 u 48 3akonHa “O 6aHKax” ¥ HeCOOMIOIEHUs] TaKUM 00pa3oM Kop-
PEKTHPYIOLIUX MEep B KOHEYHOM cyeTe He JOJIKeH OKa3blBaTh Hera-
TUBHOTO BIIMSIHUA Ha 3amuinaemble KoHcTUTynMel 1 3aKOHaMH UH-
Tepechl U MPaBOBbIE OXHUJAHHUS JOOPOCOBECTHBIX BKJIQIYUKOB.

YuuteiBag BeilIensnoxeHHoe, IlmenymMm KoHcTUTYyLHHOHHOTO
Cyla, UCXOfd U3 JIEUCTBYIOLIETO 3aKOHONATEIbCTBA, CUUTAET, UTO B
CIIOXUBLICHCS CHUTyallMM, IPUHSTBHIE BKJIAJbl, a TaKXe BKJIAbl
00bEM KOTOPBIX YBEJIMUYEH M M3MEHEHBl UX YCJIOBHUS IOCJIE IpUMe-
HEHMS KOPPEKTUPYIOIIUX Mep JOJIKHBI CUUTATbCS 3alMILEHHBIMU
BKJIaJaMU.
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Ewme ogun Borpoc, NOCTaBJIEHHBIN B 3apoce, CBSI3aH C TEM, YTO
BMECTO JIaT 3aKJIIOYeHHUs! JOTOBOPOB BKjIafga ObUTH yKa3aHbI JaThl
MUTPALIUH.

[Tnenym KOHCTUTYIIMOHHOTO Cy/la OTMEUYaeT B CBA3M C 3TUM BOII-
POCOM, YTO KaXbIi HE3aBUCUM B 3aKIIIOYSHHUH JOTOBOPA, CBOOOAA
JOTOBOpA SIBJISIETCSl OJIHUM U3 OCHOBHBIX MPUHIUIIOB IPaxXIaHCKO-
ro 3aKoHojaresbcTBa (crarbd 6 I'paxpanckoro kopekca). JaHHBIiM
IOPUHLIMIT TO3BOJISIET CyOBeKTaM TpaXJaHCKOTrO IpaBa CaMOCTOSI-
TEJIPHO, HE3aBUCUMO OT Ybei-TMO0 BOJIM, 3aKJII0UaTh JOTOBOPHI IO
COOCTBEHHOMY YCMOTPEHHIO U XKEJIaHUI0 C y4eTOM CBOUX UHTEpe-
COB.

CBobosia 10roBopa, Kak OJMH W3 OCHOBOMOJATAIOIIMX MPUHIIU-
OB IPAXJIAHCKOTO 3aKOHOIATENIbCTBA, U COCTABJISIOIIEE €ro OCHO-
By IIPAaBOBOE PABEHCTBO CTOPOH, HE UCKIIIOYAIOT MPEJOCTaBJICHUS
DKOHOMUYECKHU CJ1aboi CTOpoHe (BKJIAAUUKY) ONpEIeTeHHBbIX Ta-
PaHTHIl U CO3MAI0T YCJIOBUS JJIsi 0OecrieueHus: pealbHOro paBHOI-
paBUsl CTOPOH IO JOTOBODY.

OTtHoleHUs MeX1y 0aHKOM ¥ BKJIQIYUKAMU PEryJUpYIOTCsS HOP-
mamu maBbl 51 I'paxknanckoro komgekca U 3akoHoM “O OaHkax”.

Ha ocnoBanuu crateu 944.1 I'paxkmaHcKoro Kojekca Io Joro-
BOpy 0aHKOBCKOIO BKJIajia (Ierno3urta) ojHa cTopoHa (0aHK), MpH-
HSIBIIIASI TIOCTYNUBIIYIO OT JPYrod CTOPOHBI (BKJIaI4uKa) WM IOC-
TYNUBIIYIO U1 JPYroid CTOPOHBI (BKJIaMUMKa) JEHEXHYI0 CyMMY
(Bkymam), o00s3yeTcsi BO3BpPATUTh CYMMY BKJIaJa W BBIIUIATHTh
MPOLIEHThl Ha HEe Ha YCJIOBHUIX M B MOPSAAKE, IMPEIyCMOTPEHHbBIX
JOrOBOPOM.

JloroBop 0aHKOBCKOTO BKJIajia MOJIKEH OBITh 3aKJII0UEH B MUCH-
MeHHOU (opme. [TucemenHas opma goroopa 6aHKOBCKOTO BKJIa-
Ja cuuTaeTcs COOINOIGHHON, ec/ii BHECEHUE BKJIajla yIOCTOBEPEHO
0aHKOBCKOW KHUXKOHN, OAHKOBCKUM WJIU JICTIO3UTHBIM cepTUdUKa-
TOM JTMOO WHBIM BBIIAHHBIM OQHKOM BKJIQTYHUKY JTOKYMEHTOM, OT-
BEYAIOUIUM TpeOOBaHUSM, MPEITYCMOTPEHHBIM JIJISI TAaKUX AOKYMEH-
TOB 3aKOHOM, YCTaHOBIICHHBIMUA B COOTBETCTBUHU C HUM OaHKOBCKH-
MU TpaBWIaMU U TMPUMEHSIEMbIMU B OAHKOBCKOHM MpakTUKe OObI-
yasgMH JeToBoro obopota (ct. 946.1 I'paxnaHckoro Kojekca).

TouHOe omnpeneneHUe MOMEHTa 3aKJIIOYEHUs! JI0roBopa HMeEeT
60JbIII0e 3HAUEHUE IS MPABIJIBHOTO PETYIMPOBAHUS IPaXIaHCKO-
MPaBOBBIX OTHOIIEHUIH Y4aCTHUKOB jJoroBopa. MMeHHO ¢ MOMeHTa
3aKJTIOUEHUS JIOTOBOPAa BO3HUKAIOT KOHKPETHBIE TpaBa W 00s3aH-
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HOCTHU CTOPOH. JIOroBop BCTYNAeT B CHUIIy C MOMEHTA €ro 3aKjioye-
HUS ¥ CTAHOBHTCS 00s3aTEbHBIM JUTS CTOPOH.

JloroBop 0aHKOBCKOrO BKJIaga CUMTAETCS 3aKIIOYEHHBIM C MO-
MEHTa BHECEHUS BKJIJUYMKOM BKJana B OaHK, U y BKJIQJ4uKa BO3-
HUKAeT MPaBO Ha MOJIydyeHue MPOIeHTOB 1Mo BKiany. bank ycraHas-
JIMBAET MPOIEHTHbIE CTABKU IO AEMO3UTHOH Olepaluu, a pasMmep
NPOLIEHTOB, KaK IMPaBWIO, YKA3bIBAETCS B JOTOBOpe OAHKOBCKOTO
BKJIaa. Tak, Ha ocHoBaHuM ctatbu 948.1 I'paxnanckoro Kogekca
O0aHK BBITUTAYMBACT BKJIAMYHMKY MPOIECHTHI HA CyMMY BKJIaja B pas-
Mepe, OIpelensieMOM JIOTOBOPOM OaHKOBCKOTO BKJIAJa.

OnHOW W3 OCHOBHBIX O0g3aHHOCTEW OaHKa IO JOTOBOPY OaH-
KOBCKOTO BKJIaja siBjisgercs obecriedeHue BosBpara BkiaagoB. Cor-
nacHo cratbe 950.1 I'paxmanckoro Komekca, 6aHKU 00s3aHbI 00Oec-
MEYUTh BO3BpAT BKJIANOB (PU3UYECKMX JIUI[ MyTeM O00s3aTeIbHOTO
CTpPaxOBaHMs, a B IPEAYCMOTPEHHbIX 3aKOHOM CJIy4asX — HUHBIMU
crioco0amu.

Kax BUIHO U3 CMBICTIA YKa3aHHBIX HOPM, IS 3aKJII0YEHUS A0ro-
BOpa BKJana TpebyeTcsl MOANMCAHUE JaHHOTO JOToBopa (hu3ndec-
KUM JIMLIOM U YIIOJIHOMOYEHHBIM JIUIIOM OaHKa (eciid 3To — husiuan
0aHKa, TO pyKoBoguTesieM (puinaia Ha OCHOBAaHUM BBITAHHOM OaH-
KoM JoBepeHHOCTH). C MOMEHTa COCTaBJICHHS YIMOJTHOMOYEHHBIMU
aumaMu O0aHKa TMPUXOIHOTO KacCOBOTO Opepa O MPUHSATHH BKJIa-
na oT (PU3MUYECKOro JIMIA, 3aBEPEHHOr0 COOTBETCTBYIOILEH Ieyar-
pi0 OaHKa, y 6aHKa BO3HUKAET 0OSI3aHHOCTD 11O BO3BPATY BKJIajia HA
ocHOBaHUU cTatbu 947.2 I'paxpaHCKOro Kojekca.

B 1O Xe Bpemsd cliegyeT OTMETHUTb, YTO B JOTOBOPHBIX OTHOIIIE-
HUSIX CTOPOHBI, 00J1ajias paBHBIMU IIpaBaMu U OOS3aHHOCTSIMU, UC-
XOmIT W3 00mux cOanmaHcupoBaHHbIX uHTepecoB. C MOMeEHTa
BCTYIUIEHUSI B CHJTy JOTOBOpP MpuoOpeTaeT 00s3aTe/IbHbIN XapakTep
ISl CTOPOH, a €ro YCJIOBUSI, KaK MPaBUiio, He MEHSIOTCI. DTo obec-
NeYnBaeT CTaOWIbHOCTD, MPOYHOCTh U YCTOHYMBOCTH TPAXIAHCKO-
ro obopora. B To ke Bpems rpaxmaHckoe 3aKOHOAATEIbCTBO Ipe-
JAyCMaTpUBAEeT BO3MOXHOCTh M3MEHEHHS W PACTOPXKEHHS JIOTOBOpa
B TeUeHUe cpoka ero neuctBusd. OCHOBaHUS MU3MEHEHHS U PacTop-
KEHHUs JOroBOpa peryaupyrorcs Hopmamu crareid 421-424 T'pax-
naHckoro konekca. Ha ocHoBanuu crarbu 421.1 nanHoro Kopek-
ca, U3MEHEHUEe U PacTOPXKEHUE JOroBOpa BO3MOXHBI IO CoOIJIalle-
HUIO CTOPOH, €C/Id MHOE He MpeaycMoTpeHo HacTosmuM Koxekcom
WA JJOTOBOPOM.
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PasMmernienue BKJIa0OB, MepeqaHHbIX (PU3MUECKUMU JIUIAMH OaH-
KaMm win umany 0aHka, Ha cyeTe, OTKPHITOM Ha UM (PU3NIECKO-
IO JINIIA, BHECEHUE UX B aBTOMaTU3UPOBAHHYI0 OAHKOBCKYIO HH(DOP-
MalMOHHYIO cucTeMy OaHka W Ha OamaHc OaHKa SBIIIeTCS 00s3aH-
HOCTBIO He (pU3MYECKuX Jvil, a 6aHKa W BO3JIOXEHHEe OAHKOM OT-
BETCTBEHHOCTH 3a HEUCIIOJIHEHUE CBOMX O0s3aHHOCTEH Ha pusznyec-
KHUX JIUI] ¥ OTKa3 B BO3Bpare BKIIa SBISIETCS HEOOOCHOBAHHBIM.

B pesynbraTe HapyilleHUs NOTXKHOCTHBIMU JIULAMHU OaHKa WU
tunmana GaHka OAHKOBCKUX MPABWI U 3IIOYMOTPEOIEHUS] CBOUMMU
MOJTHOMOYMSMM TIpU TpUEMe BKJIala, BBISIBICHHE TaKuUX 0OCTOsI-
TEJIbCTB KaK MPUHATHE 32 OCHOBY JIaTy MHUTpaluu (repesoaa B OaHK
WIN Jpyroe oTaelieHue 0aHKa) BMECTO JIaThl IEPBOHAYAIBHOIO JI0-
roBopa BKJIaJa, He BHeceHHe BKJIaja Ha OamaHc OaHKa, He yKasa-
HUE B JIOTOBOpE BKJIajia OAHKOBCKOIO cueTa (PU3M4ecKoro Juila,
NPUHAJIEKHOCTh OAHKOBCKOIO CyeTa yKa3aHHOTO B IPHUXOIHOM
KacCOBOM OpJiepe IpYyromy JiMily, IOJATBEpPXKIAeT HEeHajjiexaliee
UCIIOJTHEHUE JOJIKHOCTHBIMU JMIIaMKM OaHKa wiu ¢unnana O6aHka
CBOMX 00S3aHHOCTEH JOJIKHBIM 00pa3oM U OaHK HECET OTBETCTBEH-
HOCTb 32 HEUCIIOJTHEHUE 3TUX O0S3aHHOCTEH B COOTBETCTBUM C Tpe-
ooBanusmu crateu 1.0.1 3akona “O GaHkax”.

Ha ocHoBanuu crarbu 945.2 I'paxiaHCcKOro Koiekca B Ciydae
NPUHATHS BKJIala OT (PU3NYECKOro JIMIIA JIUIIOM, He UMEIOIIUM Ha
3TO MpaBa, WIM C HapylIEHUEM IMOpsaKa, YCTAHOBJIEHHOTO 3aKO-
HOM, WJIW TIPUHATHIX B COOTBETCTBUU C 3aKOHOM OaHKOBCKHX ITpa-
BUJI, BKJIQIYUK MOXET MOTpeOOBaTh HEMEIJIEHHOTO BO3BpaTa CyM-
MBIl BKJIaJa, a TaKXe YIUIaThl Ha Hee IMPOIEHTOB M BO3MEILEHUS
CBEPX CYMMBI MPOIIEHTOB BCEX MPUYMHEHHbIX BKJIIYUKY YOBITKOB.

YuureiBas BbimeykazanHoe, [lnenym KoHctutynmoHHoro cyna
CUMTAET, YTO HA OCHOBAHWH BBIIIEOTMEUEHHBIX HOPM TPaXIaHCKO-
ro 3aKOHOJATE/IbCTBA, MOMEHT 3aKJIIOUeHMs JOroBOpa BKJaga He
ClIeflyeT CYUTaTh JATOW MUTPAlUU BKIIaja.

Hcxona u3 BeieykazanHoro, [Inenym KoHctutynmonHoro cyna
NPUXOTUT K CIICAYIOIIAM BBIBOJAM:

— PykoBonctBysach cratheit 12 KoHcTUTyuMM, Ha OCHOBaHUU
crarbu 2.1.2.6 3akoHa “O cTpaxoBaHUM BKJIQIOB”, ctaTheil 47 u 48
3akona “O Oankax”, MPUHSTHIE BKIIAJAbI, a TakXe BKJIAJbl 00beM
KOTOPBIX YBEIMUEH M W3MEHEHbl UX YCJIOBUS MOCe MPUMEHEHUS
KOPPEKTUPYIOIIUX Mep AOJXKHbBI CUYMTATHCS 3alUIEHHBIMU BKJIa/a-
MH.
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— B cooterctBuu co cratbeit 944.1 ['paxknanckoro Komgekca Jno-
roBop OaHKOBCKOTO BKJIaJa CYMTAETCSl 3aKJIIOUYEHHBIM C MOMEHTa
nepegayd BKJIQJIYMKOM BKjaga OaHKYy M JOJXKEH paccMaTpuBaThbCs
KaK MepBblii (OCHOBHOM) noroBop. Jlata Murpaiuu qoropopa BKJla-
Ja He IOJIKHA CUMTAThCS JAATON 3aKJIIOYEHUS JIOrOBOpa BKIIAjA.

Pykosonctysce 4dacteio IV crarem 130 Koncrurynnm Asep-
Oaiimpkanckoil Pecniybiuku u cratbsimu 60, 62, 63, 65-67 u 69 3a-
KoHa AsepbOaiinxanckoil Pecriyonuku “O KoHCTUTYyLIHOHHOM Cy-
ne”, [nenym Koncturyuuonnoro cyna Azepbaiimxanckoii Pecy0-
JIUKH

NOCTAHOBMUHII:

1. PykoBonctBysch cratbeit 12 Koncturtymmm A3zepbaiimkaHc-
Koil Pecry6niuku, Ha ocHoBaHuM ctathi 2.1.2.6 3akoHa AzepOaiin-
kanckoi Pecriyonmuku “O cTpaxoBaHuM BKIagoB”, ctateil 47 u 48
3akoHa AszepOaiimkanckoir Pecnybnuku “O GaHkax”, NpHUHATHIE
BKJIQJbl, a TaKXXe BKJIabl 00beM KOTOPBIX YBEIMYEH W M3MEHEHBI
UX YCIIOBHS I10CJIe IPUMEHEHUs] KOPPEKTUPYIOIUX MEP CUMTAIOTCS
3alIUIIEHHbBIMUA BKJIAIaMHU.

2. B coorBerctBuu co crarbeir 944.1 I'paxnaHcKoro kouekca
Azepbaiimxanckoit Pecnybmuku  goroBop OaHKOBCKOTO BKJIajia
CUMTAETCs 3aKJII0OYEHHbIM C MOMEHTa Mepelayd BKJIIYMKOM BKJIa-
na OaHKy W JIOJDKEH paccMaTpUBaThCd KakK IEepBbI (OCHOBHOW)
noroop. ara Murpalnmu JOroBopa BKJIajJa HE MOXET CUMTAThC
JaToON 3aKJII0YEHUS JI0roBOpa BKJIaja.

3. I[locraHoBneHHe BCTyNaeT B CUIY CO JHSI OMyOJIMKOBaHUSI.

4. TlocraHoBieHue OIMyOTUKOBaTh B TazeTax ‘‘AsepOaiimkan’,
“Pecniybnuka”, “Xanr razetu”, “bakunckuii pabounii” u “BectHu-
ke Koncruryumonnoro cyga AsepOaiimxanckoi PecryOmmku’™.

5. [locraHoBneHue SBISETCS OKOHYATEIbHBIM U HE MOXET OBbITh
OTMEHEHO, M3MEHEHO WM O(UUHUAIBHO HCTOJKOBAHO HU OJHUM
OpPraHOM WJIM JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macallasinin
407.2-ci maddoasinin sorh edilmasinoa dair

12 avqust 2020-ci il Baki sohori

Azarbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Heasenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Mu-
radov, Isa Necefov ve Kamran Sefiyevden (meruzagci-hakim) ibarat
torkibde, mehkemse katibi Feraid Oliyevin istiraki ilo, Azerbaycan
Respublikas1 Konstitusiyasinin 130-cu maddesinin VI hissasina,
“Konstitusiya Mehkemaesi haqqinda™ Azerbaycan Respublikasi Qa-
nununun 27.2 ve 33-cii maddelerine ve Azarbaycan Respublikasi
Konstitusiya Mahkamasinin Daxili Nizamnamesinin 39-cu madde-
sino miivafiq olaraq, xiisusi konstitusiya icraatinin yazili prosedur
qaydasinda keg¢irilon mahkemsa iclasinda Baki sehari Nosimi Rayon
Mohkoemasinin miiracioti @sasinda Azoerbaycan Respublikast Miilki
Macallosinin 407.2-ci maddesinin sorh edilmesine dair konstitusiya
isine baxdi.

[s {izro hakim K.Sefiyevin meruzesini, maragli subyektlorin nii-
mayondalori Baki sehori Nesimi Rayon Moahkemesinin hakimi
R.Xolilovun ve Azarbaycan Respublikas1 Milli Maclisi Aparatinin
Iqtisadi ve sosial qanunvericilik sébesinin miidiri M.Baziqovun,
mitoxassislor Azerbaycan Respublikast Ali Mehkemasinin Miilki
Kollegiyasinin sadri S.Haciyevin ve Baki Apellyasiya Mohkomasi-
nin hakimi R.Eyvazovun yazili miilahizalerini, is materiallarim
aragdirib miizakire edorok, Azorbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu
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MUOYYON ETDI:

Baki seheri Nesimi Rayon Mahkemasi Azarbaycan Respublika-
sinin Konstitusiya Moahkoemasine (bundan sonra — Konstitusiya
Mohkoemasi) miiraciot edorok Azerbaycan Respublikasi Miilki Me-
collesinin (bundan sonra — Miilki Macelle) 407.2-ci maddesinin
sorh edilmasini xahis etmisdir.

Miiracietden goriiniir ki, Ramiz Dasdiyevle “Kapital Bank” A¢iq
Sehmdar Cemiyyati (bundan sonra — “Kapital Bank™ ASC) arasin-
da 15 aprel 2020-ci il tarixli kredit miiqavilesi baglanmis ve homin
miiqavile R.Dagdiyev terefindon banka gedilmeaden elektron senad
miibadilesi yolu ile rosmilesdirilmisdir.

Sonradan R.Dasdiyev “Kapital Bank™ ASC-yo qars1 kredit miiqa-
vilasinin etibarsiz hesab edilmasi tolobine dair iddia eorizasi ilo
mohkemaye miiraciot etmisdir.

R.Dasgdiyev iddia erizesini onunla osaslandirmisdir ki, Miilki
Macollonin 407.2 ve 740.2-ci maddoelarinde miieyyen olunmus mii-
qavilenin yazili formada baglanmasi qaydasina bank torefinden ria-
yot edilmomisdir.

Baki sohori Neasimi Rayon Msahkemasi Miilki Macallonin
407.2-ci maddasinin “sade yazili miiqavile miivafiq gaydada imza-
landig1 ... andan baglanmis sayilir” miiddeasinin “miivafiq qaydada
imzalanma” telebinin moenasiin serh edilmosini xahis etmisdir.

Miiraciatedon Miilki Macellonin 407.2-ci maddasine dair tocrii-
bade miixtalif yanasmalarin oldugunu ve bele miibahisalarin halli
zaman1 geyri-miioyyonliyin yarandigin1 nazero alaraq vahid meh-
kema tacriibasinin formalasdirilmasi maqgsedi ile galdirilan masala
tizro miivafiq serhin verilmesinin zoruriliyi gonastine goelmisdir.

Konstitusiya Mehkomasinin Plenumu miiraciotde gostorilon me-
salayo aydinliq getirilmesi li¢lin miilki ganunvericiliyin miigavile-
nin mithiim sortlori, formas: ve baglanmasit anin1 nazerde tutan
miiddealarinin elagali sekilde tehlil edilmasini zeruri hesab edir.

Miilki miinasibatlorde hiiquq ve vezifalarin emele galmesi, bir
qayda olaraq, miiqavilalerla baglidir. Miiqavilenin baglanmis sayil-
masi {liclin teraf qarsiliqh olaraq miieyyen hiliquqi neticoni emele
gotirmok arzusunda olmali ve buna uygun miihiim sertlori 6ziinde
oks etdiren iradelorini bayan etmolidirlor. Yoni miigavilonin bag-
lanmasi tigilin teraflerin razilagdirilmis irade ifadesi olmalidir (Miil-
ki Macallonin 324-cii maddosi).
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Miilki Macollonin 389.1-ci maddesine miivafiq olaraq, miilki hii-
quq ve vazifalarin miisyyenlesdirilmesi, deyisdirilmesi ve ya Xita-
m1 iki ve ya bir ne¢o soxs arasinda razilagdirilmis miiqavile asasin-
da hayata kegirilir.

Miilki Macellode nezerde tutulan miigavile novlerinden biri do
borc miigavilesidir. Kredit miiqavilesi ganunvericilikde borc miiga-
vilasinin bir névii kimi miieyyon edilmisdir. Belo ki, Macoallonin
borc miiqavilesinin anlayisina aydinliq gotiren 739.1-ci maddoesine
osason, istirakcilardan biri (borc veran) pula ve ya diger avez edi-
lon agyalara miilkiyyet hiiququnu diger istirak¢iya (borc alana) ke-
cirmayi 6hdasine gotiriir, diger istirakci (borc alan) ise aldiglarim
miivafiq olaraq pul ve ya eyni keyfiyyatde ve miqdarda olan eyni
novlii egyalar seklinds borc verona gaytarmagi 6hdesine gotiiriir.

Hoamin Macallenin 739.2-ci maddesine gore ise borc miiqavile-
sinin predmeti har hans1 pul meblegi olduqda, o, kredit miigavilasi
adlandirilir.

Miilki Macellenin 740-c1 maddesine asasen, borc miiqavilesi te-
roflerin razilagmasi ile sifahi ve ya yazili formada baglanir. Borc
miiqavilesi predmetinin moablogi lic min manatdan ¢oxdursa vo ya
moblaginden asili olmayaraq miiqavilenin istirak¢isi hiiquqi soxs-
dirse, borc miiqavilesi yazili formada baglanmalidir.

Miilki Macellenin 390-c1 maddesinda miioyyen edilmis miigavi-
lo azadlig1 Azerbaycan Respublikasi Konstitusiyasinin (bundan son-
ra — Konstitusiya) 29-cu ve hemin Macallonin 152.1-ci maddalerin-
do nazearde tutulmus miilkiyyet, eloce deo Konstitusiyanin 59-cu
maddesinda tesbit edilmis azad sahibkarliq hiiquqglarinin reallasdi-
rilmas1 elementlorinden biri kimi ¢ixis edir. Soziigedon miiddaa ilo
fiziki ve hiiquqi sexslera azad suratde miiqavilalar baglamaq ve bu
miiqavilalarin mazmununu mieyyenlosdirmak tominati verilir.
Miiqavile azadliginin mezmununu formalasdiran elementlor sirasin-
da secdiyi kontragentloe miiqavile baglamaq (ve ya baglamamaq),
onun novii vo formasini, habelo baglanan miiqavilenin sertlorini, o
climledan miivafiq qiymatlori miiayyen etmoak azadligin1 qeyd et-
moak olar (Konstitusiya Mehkemasi Plenumunun “Azearbaycan Res-
publikas1 Miilki Macellesinin 399.3, 399.4, 445 vo 449-cu madde-
lerinin bazi miiddealarinin serh edilmasine dair” 2014-cii il 24 de-
kabr tarixli Qorart).

Miigavilenin baglanmasi aninin deqiq miieyyenlosdirilmesi mii-
qavile istirak¢ilarinin miilki hiiquq miinasibatloerinin tonzimlonme-
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sindo boylik ehomiyyete malikdir. Mehz miigavilonin baglandigi
andan teroflorin konkret hiiquq ve vezifelori yaranmis olur.

Miilki Macellenin 405.1-ci maddesine gora, toroflor miiqavile-
nin biitlin mithiim sertloeri baresinds teleb olunan formada raziliga
goldikde miiqavile baglanmis sayilir. Miigavilonin mithiim sertlori
sirasina miigavilonin predmetine dair sortlor, bu Macoallode hamin
nov miiqavilalar ti¢lin mithiim ve ya zoruri adlandirilmis sertlor, ha-
belo toraflorden birinin miiracieti ile barasinde razilasma slde edil-
moli olan biitiin sortlor daxildir.

Miigavilenin standart sortlori ovvelcaden ifade edilmis, dofoelor-
lo istifads {i¢lin nozords tutulan elo sortlordir ki, bunlar1 bir torof
(toklif eden) diger terafe toqdim edir vo avvelcodon miioyyonlos-
dirilmis normalardan farqlenen ve bu normalar1 tamamlayan qayda-
lar onlarin vasitesile miieyyenlasdirilir (Miilki Maceallonin 417.1-ci
maddaesi).

Konstitusiya Mahkemasi Plenumunun yuxarida geyd olunan Qe-
rarinda, hemg¢inin gosterilmisdir ki, 6hdealik hiiququnda miiqavile-
nin standart sortlorine dair normalarda seffafliq prinsipinin torkib
hissasi kimi miieyyenlik prinsipi (tolobi) mévcuddur. Homin prinsi-
po osason miiqavilenin standart sertlorinde dispozisiya sortleri vo
hiiquqi naticaler elo daqiqlikle tosvir olunmalidir ki, bu zaman bir
torofdon miigavilenin standart sortlerinin istifadacisi liclin asaslan-
dirllmamis heg bir qiymatlondirme azadligi imkanlar1 yaranmasin,
diger terefdon ise miiqavile terafinin kenar yardim olmadan miim-
kiin godar aydin ve sade sokilde 6z hiiquqlarin1 miieyyenloesdire bil-
masi (onun bu hiiquqlar1 hayata kecirmasinin garsisinin alinmamast
ticlin) miimkiin olsun. Miigavilenin standart sertlori tefsir edilorken
rast golinan biitiin geyri-miioyyonliklor, onlar1 6ziinde oks etdiron
sortlerin miiqaviloye daxil edilmasini toklif etmis torofin ziyanina
(eleyhine) tofsir edilir (Miilki Macallonin 419.1, 419.2 ve 420.1.2-ci
maddeleri).

Konstitusiya Mehkemasinin Plenumu “Azerbaycan Respublikasi
Miilki Macoellesinin 477.0.1-ci maddeasinin hemin Macsallanin
470.2-ci maddesi ve “Ipoteka haqqinda” Azerbaycan Respublikasi
Qanununun 1.0.8 ve 10.5-ci maddslari, eloco do Azarbaycan Res-
publikas1 Miilki Macellesinin 269.11 ve 307.4-cii maddelerinin
“Ipoteka haqqinda” Azerbaycan Respublikasi Qanununun 3.2 ve
10.5-ci maddsleri ilo olageli sokilde serh edilmesine dair” 2018-ci
il 31 may tarixli Qorarinda belo noaticoyo golmisdir ki, mablag,
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miiddet, faiz deroacasi, valyuta vo s. kimi sortlor kredit miigavilesi-
nin miihiim sartlari olmaqla yanasi, geyd olunan miiqavilelerde ye-
torli deracodo aydin gostorilmelidir.

Miiqavilenin baglanmis sayilmasi {i¢ilin teraflerin toekce miigavi-
lenin biitiin miihiim sertleri barasinde raziliga goelmeleri kifayet et-
mir. Bunun {i¢iin, hem da tereflerin raziliginin taleb edilon forma-
da ifade olunmasi gorokdir.

Miilki Macaollonin miigavilenin formasi ile baglh qaydalari miioy-
yon edan 406-c1 maddesine asasen, miiqavile aqdlerin baglanmasi
liclin nezarde tutulan har hansi formada baglana biler, bu sertle ki,
bu Macsllade hemin név miigavile li¢clin miiayyen forma tayin edil-
masin. Ogor toroflor miiqavileni miioyyen formada baglamaq bare-
do sertlasiblerse, homin miiqavile novii liclin bu Macalle ilo belo
forma toleb edilmase do, miiqavile sortlosdirilmis formaya salindig-
dan sonra baglanmis sayilir. Yazili formada miigavile teraflerin im-
zaladig1 bir senadin tortibi yolu ile, habelo poct, teleqraf, teletayp,
telefon, elektron rabitesi vo ya senadin miigavile iizro torofden gol-
diyini diiriist miieyyenlosdirmayoe imkan veron diger rabito vasite-
silo sonadlar miibadilasi yolu ile baglana bilar.

Miilki Macellenin 407.2-ci maddesine asasen, sade yazili miiqa-
vile miivafiq qaydada imzalandigi, notarial qaydada tesdiq edilmeli
miiqavile ise miivafiq qaydada tesdiq edildiyi andan baglanmis sa-
yilir.

Yazili formali miiqavileler iki iisulla baglanir. Birinci tisul bir se-
nad tortib etmoakdan ibaratdir. Senad tortibi yolu ile baglanan mii-
qavile onun sortlerini aks etdirir vo miigavileni baglayan terofler
onu imzalayirlar. Tereflorin vekil etdikleri soxslor do miigavileni
imzalaya bilerlor. Miilki Macellonin 331.1-ci maddesine osasen,
yazil1 8qd onun mezmununu ifade edon ve aqdi baglayan sexs ve ya
soxslor vo ya onlarin lazziminca veokil etdiklori soxslor torefindon
imzalanmis senadin tortibi yolu ile baglanmalidir.

Ikinci {isul ise senadler miibadilesinden ibarotdir. Senadler mii-
badilesi yolu ile miigavile baglanarken pogt, teleqraf, teletayp, tele-
fon, elektron ve diger rabite vasitelorinden istifade edilir. Yalniz ze-
ruridir ki, hemin rabite vasitalori senadin miiqavile istirak¢isindan
(torofindan) golmesini diirliist miieyyonlosdirmaye imkan versin.

Miilki Macellonin 331.3-cii maddasine gora, aqdlarin baglanma-
s1 zamani mexaniki vo ya basga suroet¢ixarma vasitalarinin kdmayi
ilo imzanin faksimilesindon, elektron imzadan vo ya soxsi imzanin
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basqa analoqundan istifade edilmesine toraflorin razilasmasinda ne-
zorda tutulan hallarda ve gaydada yol verilir. Elektron imzadan isti-
fade etmo gaydalar1 qanunvericiliklo miioyyon edilir.

“Elektron imza ve elektron senad haqqinda” Azerbaycan Respub-
likasinin Qanunu elektron imzanin ve elektron senadin istifadasinin,
onlarin elektron senad dovriyyesinde tetbiqinin tagskilati, hiiquqi
osaslarini ve alagadar subyektlorin hiiquqglarint miieyyen edir, arala-
rinda yaranan miinasibotlori tonzimloyir. Homin Qanunun 3.2-ci
maddasine asasen, Azarbaycan Respublikasinin qanunvericiliyinde
nazoards tutulmus hallar istisna olmagla, sertifikatlagdirilmis imza va-
sitalari ile yaradilmis ve qiivvaede olan tekmil sertifikath giiclondiril-
mis imza ol imzasi1 ile baraber hiiquqi qlivveye malikdir.

Qeyd etmok lazimdir ki, “Elektron ticarat hagqinda™ Azerbaycan
Respublikas1t Qanununda (bundan sonra — “Elektron ticarat haqqin-
da” Qanun) aqdlarin elektron formada baglanmasi da nezerde tutul-
musdur.

Belo ki, “Elektron ticarat haqqinda” Qanunun 7-ci maddesine
asasan, elektron ticaratde satici (tochizatci) ile alici (sifarisgi) ara-
sinda miiqavilalor elektron senad formasinda baglanir. Miigavile
baglamagq toklifi (oferta), o cimleden geyri-miieyyon soxslor daire-
sino linvanlanmig oferta (imumi oferta) oferentin 6zii vo ya bu tok-
lifla bagli onun adindan herakat etmoak soelahiyysati verilmis soxs to-
rofinden, yaxud onlarin proqramlasdirdigi ve avtomatik foaliyyet
gostoron informasiya sistemi vasitasile gonderile biler. Miigavile-
nin sortleri xiisusi biliye malik olmayan alic1 (sifarisci) torofinden
deqiq ve birmenali basa diisiilen sekilde tortib edilmsalidir, hamgi-
nin miigavile onunla tanis olmaga ve onu saxlamaga imkan veron
formada hazirlanmalidir. Miiqavilenin bezi sertloeri diger elektron
sonada istinadan verila biler ve bu sebabden miiqavile etibarsiz sa-
yila bilmoaz. Bu halda satic1 (tachizat¢i) miigavilenin qiivvede oldu-
gu miiddetds istinad olunan elektron senada ¢ixis imkani tomin et-
molidir. Miigavile saticinin (techizat¢inin) ona aksept aldigr andan
baglanmis hesab olunur. Ogor torafler arasindaki raziliga esasen di-
gor hallar nezerde tutulmamisdirsa, elektron senadin gebul edilmo-
sinin tasdiqi aksept hesab olunmur.

Qeyd olunan normalarin mezmunundan goriindiiyti kimi, yazil
aqdin baglanmasinda vacib sertlorden biri teraflorin onu imzalama-
sidir. Imza irade bayan eden soxsi mileyyenlasdirmeye imkan ve-
ron isarodir. Yazili sonad tortib edilorken orada oks olunan iradenin
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mohz miivafiq sexse aid olmasi1 ya qrafik, ya da elektron imza ilo
isaralonmis olur. Magsed bayan olunan iradenin miivafiq sexsden
goldiyini toyin etmokdir.

Beloliklo, yazili miigavileler asagidaki qaydada imzalanmagla
baglana biler:

— toroflor, onu soxsen imzalamagla;

—mexaniki vo ya basqa surat¢ixarma vasitelorinin komayi ile im-
zalanmagla (faksimiledan);

— elektron imzadan istifade etmoklo;

— soxsi imzanin bagqa analoqundan istifade etmokloa.

Miilki Macollenin 406.3-cli maddesinin “senadin miigavile iizro
torofdon goldiyini diirlist miieyyonlesdirmeye imkan veren” miid-
deas1 miigavile terefine (xlisusile de bankdan kredit alan ve ya is-
tehlake1 sayilan soxslore) razilasmanin biitiin miihiim sertlori bare-
de atrafli ve aydin sokilde malumat verilmasini, hamin soxsin bun-
larla serbest tanis olmasini, razidirsa, bu sertlori gebul etmasini bil-
dirmak imkanini ehtiva edir.

Tohlil edilon normalarin mezmunundan goriindiiyli kimi, qanun-
vericilikde aqdin toraflorin imzaladig1 bir senadin tortibi ilo, yoni
soxsan, bilavasite imzalanmasi ile yanasi onun pogt, elektron ve di-
gor rabite vasitalori ilo senadler miibadilesi yolu ile baglanmasi im-
kanlar1 tasbit edilmisdir. Miiqavilenin elektron vasitelorle senadler
miibadilesi yolu ile baglanmasi, bir senadin tortib edilmesi ilo bag-
lanan aqdle eyni hiiquqi qiivveye malikdir.

Eyni zamanda, qeyd edilmalidir ki, Miilki Macallonin 331.3-cii
maddesi ile miayyen edilmis "Oqdlarin baglanmasi zamani ... sox-
si imzanin bagsqa analoqundan istifade edilmesine toraflorin razilas-
masinda nazerde tutulan hallarda ve qaydada yol verilir'" miiddeas1
ham baglanmasi1 nezerde tutulan aqdlerin, hem do belo aqdlerin
baglanmasi ii¢lin nazerde tutulan diger senadlarin (eqdlerin) imza-
lanmasini ehtiva ede biler.

Bununla yanasi, Konstitusiya Mehkemaesinin Plenumu geyd edir
ki, bu Qerarda oks olunmus hiiquqi movgelor miigavilalerin baglan-
masi iiclin qanunvericilikloe tolob olunan alagali senadlerin imzalan-
masi ile bagli miinasiboatlere do samil edilir. Homin senadloarin im-
zalanmas1 zamani terefloerin iradesi deqiq, birmeanali, aydin ve sui-
istifadeni istisna edan sokilde ifade olunmalidir.

Gostarilonlers asasen Konstitusiya Mahkamasinin Plenumu asa-
gidaki naticoye golir:
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— Miilki Macollonin 407.2-ci maddesinin “sade yazili miigavile
miivafiq qaydada imzalandig ... andan baglanmis sayilir” miiddea-
siin “miivafiq qaydada imzalanma” telebi tereflorin onu soxsen,
mexaniki vo ya basqa suroat¢ixarma vasitalerinin komayi ile imza-
nin faksimilesinden, elektron imzadan vo ya soxsi imzanin basqa
analoqundan istifade etmoklo imzalamasini nazerde tutur.

Mexaniki ve ya basqa surat¢ixarma vasitelorinin komayi ile im-
zanin faksimilesinden, elektron imzadan ve ya soxsi imzanin basqa
analoqundan istifade etmoklo baglanan miiqavilelorin sortlori miim-
kiin gader aydin, diiriist ve basadiisiilon olmalidir.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesini ve “Konstitusiya Mehkemaesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemasi-
nin Plenumu

QO9RARA ALDI:

1. Azarbaycan Respublikasi Miilki Macallasinin 407.2-ci madde-
sinin “sade yazili miigavile miivafiq qaydada imzalandigi ... andan
baglanmis sayilir” miiddeasinin “miivafiq gaydada imzalanma” te-
lobi tereflarin onu soxsen, mexaniki vo ya basqa surat¢ixarma vasi-
tolorinin komayi ile imzanin faksimilesinden, elektron imzadan ve
ya soxsi imzanin bagqa analoqundan istifade etmokle imzalamasini
nazoarde tutur.

Mexaniki vo ya bagqa surat¢ixarma vasitelarinin komayi ile im-
zanin faksimilesinden, elektron imzadan ve ya soxsi imzanin basqa
analoqundan istifade etmokle baglanan miiqavilelarin sertlori miim-
kiin gader aydin, diiriist ve basadiisiilon olmalidir.

2. Qorar dorc edildiyi glinden qlivveye minir.

3. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabo¢i” gozetlorindo vo “Azerbaycan Respublikasi Konstitusiya
Maohkomasinin Malumati”nda darc edilsin.

4. Qorar gotidir, heg bir organ ve ya soxs torafinden logv edils,
doyisdirile ve ya roesmi tofsir edile bilmez.
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NUMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKHA

IMIOCTAHOBJEHHUE
IUDIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAVIIKAHCKOW PECITYBJIUKHU

O tonkoBanuu cratbu 407.2 I'paKIaHCKOr0 KOJeKca
Azepbaiinxkanckoi Pecnyoimku

12 aBrycra 2020 roaa ropoa baky

[Tnenym Koncrurymonnoro cyna AzepOaiimkanckoil Pecry6mm-
KU B cocrtaBe Papxana Ab6aymutaeBa (npeacenarens), Consl Canma-
HoBol, Cyna0wl ['acanoBoii, Posmiana Mcmaunnosa, dxeiixyHa [a-
pamxaesa, Padasna I'Bananze, Maxupa Mypanosa, Ucel Hagxado-
Ba 1 Kampana Illaduena (cynpa-10K/IaquuK), C y4aCTHEM CEKpeTa-
ps cyna @apauna AnueBa, B cOOTBeTCTBUM € yacThio VI crarbu 130
Koncturymmn Aszep6aiimxanckoii Pecryonuku, cratbsamu 27.2 u 33
3akoHa AzepOaiixanckoil Pecniyonuku “O KoHCTUTYLIMOHHOM cy-
ne” u crateeil 39 BHyrpeHHero ycraBa KOHCTUTYHMOHHOrO cyna
Azepbaiijkanckoit Pecniybimmku Ha ocHoBaHuW oOparmeHusi Hacu-
MHHCKOTO PallOHHOTO cyna ropoga baky paccmotpen B cyneObHoM
3ace/laHuM, MPOBEJEHHOM B NOPSJIKE MUCBMEHHOM MPOLENYphbl OCO-
060ro KOHCTUTYIITMOHHOTO IMPOU3BOICTBA, KOHCTUTYLIMOHHOE IO O
TojkoBaHuU ctatbu 407.2 I'pakmaHcKoro Kojgekca AsepOaiiKkaHc-
Ko PecryOnukw.

W3yunB u o6cynus nokian cynsu K.Illaduesa o geny, nucbMeH-
Hble CYXIEHHs TpeicTaBuTesiell 3auHTEPEeCOBAHHBIX CYOBEKTOB —
cynsu HacumuHckoro paitonsoro cyna ropoga baky P.Xanunosa u
3aBEAYIOIIEr0 OTAEIOM dKOHOMUYECKOTO U COLMAIIBHOTO 3aKOHOJA-
TenbcTBa Amnmapara Muwum Memkiuca A3zepOaiiikanckoit Pec-
nyonuku M.baspiroBa, cnenuanuctoB — mnpencenatens ['paxnaHc-
Kol Kosuiernn BepxoBHoro cyna A3zepOaifjikaHckoil PecryOmuku
C.I'axueBa u cyapu bakuHCKOro aneuisiuMoHHOro cyaa P.DiiBa-
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30Ba, Mmarepuansl aena, Ilnenym Koncrutyumonnoro cyma Asep-
OaiikaHcKol PecryOoiuku

YCTAHOBMAII:

HacuMuHckmii paiioHHbIl cyn ropoga baky, oOpaTuBlIMCh B
Kouncruryuuonsslii cyn AsepbaiimxkaHckoil PecyOnuku (nanee —
KOHCTUTYIIMOHHBIN Cyl), NPOCWI JaTh TOJIKOBaHUE cTaThbu 407.2
I'paxnanckoro kogekca AzepOaiixanckoil PecnyOnuku (nanee —
I'paxxnaHckuii KOIEKC).

Kax BuaHO w3 oOpamenusi, Mexay Pamuzom JlamjgueBbiM U
OTKpbITHIM akIMOHEpHbIM oOwectBoM “‘KapitalBank™ (nanee —
OAO “KapitalBank™) Ob1 moamucaH KpemIuTHBIH TOTOBOpP OT
15 ampens 2020 roma, ocopmiennsiii P.JanmaueBbiM myteMm oOme-
Ha 3JIEKTPOHHBIMU JOKyMEHTaMH 0e3 moceiieHus: 6aHka.

Briocnencteun P.[lammneB oOpatuics B Cyl ¢ HCKOBBIM 3asBiie-
HueM nporuB OAO “KapitalBank™ ¢ TpeboBaHMeM NpU3HATh Kpe-
JUTHBINA JIOTOBOP HENEUCTBUTEIBHBIM.

P JlaiareB MOTHBUPOBAT UCKOBOE 3asBIIEHHE TeM, 4TO OaHK He
NpUIEPKUBAICA TOpPsIKa 3aKJIIOYEHHS JOroBOpa B IHUCbMEHHOU
topme, ycranonenHoro B crarbiax 407.2 u 740.2 I'paxnaHckoro
KOJEKca.

Hacumunckuii pailoHHbli cyn ropoga baky npocun gath TOIKO-
BaHUE CyTH TpeOOBaHUS “NOJNMCAHUS B COOTBETCTBYIOIIEM IMOPS-
ke” mnonoxeHud “TIpocToil NHUCBMEHHBIA JOrOBOP CUMTAETCSH
3aKJIIOYEHHBIM C MOMEHTA €ro MOANMCAHUA B COOTBETCTBYIOIIEM
nopsiake” crarbu 407.2 I'pakiaHCKOro Kouekca.

OOparuBLIMiics, YYUTbIBas HaIUYME PA3IUYHBIX IIOIXOAOB B
paKkTHUKe OTHOcHUTeNbHO crathbu 407.2 I'paxmaHcKoro Kojpekca u
BO3HMKHOBEHHUE HEOINPEAEIEHHOCTU IPU Pa3pelleHUu TaKHX CIIO-
POB, MpPHILE] K BBIBOLY O HEOOXOOUMOCTH Jauyd COOTBETCTBYIOLIE-
IO TOJKOBAHHUS IO IOCTABIEHHOMY BONPOCY C LEIb0 (hOpMHUPOBa-
HUSl €IMHOU Cy/leOHOM MPaKTUKH.

Jlns BHECEHUS! SICHOCTU B yKa3aHHbIN B oOpateHun Borpoc [Lie-
HyM KOHCTUTYLIMOHHOIO Cyfa cuuTaeT HeOOXOOUMBIM IIPOAHATHU3H-
POBATh BO B3aUMOCBS3U IOJIOKEHUS 3aKOHOAATENIBCTBA, IIPeycMaT-
pUBAIOLLKE CYILIECTBEHHBIE YCJIOBUS, (POPMY U MOMEHT 3aKJIIOYEHMS
JI0roBOpA.
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Bo3HuKHOBEeHME MpaB ¥ 00S3aHHOCTEH B TPAXTAHCKUX OTHOIIIE-
HUSIX, KaK IIPaBWIIO, CBA3aHO C JOTOBOpaMH. [l MpU3HAHUS JIOTO-
BOpa 3aK/IIOYEHHBIM CTOPOHBI B3aUMHO JOJIKHBI OBITh HaMEpPEHBI
HOOUTHCS OIPeIe]IEHHOTO MPABOBOIO pe3y/ibTaTa U BhIPA3UTh BOJIIO,
OTPAXAIOIIYI0 B COOTBETCTBUM C 3TUM CYIIECTBEHHbIE yCI0BUs. To
€CTh JJISl 3aKJIIOYEHUS] JOTOBOpPa HEOOXOAUMO BbIPAKEHHUE COIJIACO-
BAaHHOM BOJIM JIBYX CTOpPOH (cTaThs 324 I'paxmgaHCKOro KOmekca).

B coorBercTBumM co crarbeir 389.1 I'paxknaHckoro xojpekca a0-
TOBOPOM TIPU3HAETCS COIVIAlIeHWe IBYX WM HECKOJbKHX JIUI] 00
YCTAHOBJIEHUU, U3MEHEHUU WM MPEKpalleHUH TPaXaaHCKUX IpaB
U 00s13aHHOCTEH.

OnHUM U3 BUIIOB JOTOBOPOB, MPEAYCMOTPEHHBIX B ['paxkpaHckom
KOIEKCe, fBJISIeTCd NOroBop 3aima. KpeauTHbll HOroBop ompene-
JIEH B 3aKOHOJIaTeIbCTBE KaK BUI JOrosopa 3aiiMa. Tak, Ha OCHO-
BaHuu cratbu 739.1 Komekca, BHOCSIIEH SICHOCTb B JIOTOBOP 3ai-
Ma, OIUH U3 YYaCTHUKOB (3aliMOjiaBell) 00s3yeTcsl MepeBecTH JIpy-
rOMYy Y4acTHUKY (3a€MILKKY) PaBO COOCTBEHHOCTH HA JIEHbIW WU
UHbIE 3aMEHUMbIE BEIlM, a JIPYroil Y4acTHUK (3aEMIIUK) COOT-
BETCTBEHHO 00$13yeTcsl BO3BPATUTH 3alIMOJIaBIly TOJyYeHHOE B BUJIE
JAEHEr WM OJHOPOJHBIX BEIIel Takoro ke KauecTBa U B TaKOM Xe
pasmepe.

A cornacHo crarbe 739.2 nmanHoro Kopgekca moroBop 3aiima,
IpPeIMETOM KOTOPOIO 4BJIIEeTCd Kakas-TO JAEHEXHas CyMMa, UMe-
HYETCSl KPEAUTHBIM JIOTOBOPOM.

Ha ocnoBanuu crareu 740 I'paxkaHckoro Kojgekca JIoroBop 3aid-
Ma 3aKJII0YaeTcd B YCTHOM WIM MUCBMEHHOU (hopMme 1O coryanie-
HUI0 cTOpoH. Ecnm cymma mpeamera JoroBopa 3aiiMa MpeBbIIIAET
TPU THICSYM MaHATOB, JIMOO CTOPOHA JIOTOBOpA, BHE 3aBUCUMOCTH
OT €r0 CyMMBbI, SIBJISIETCSl IOPUAMYECKUM JIUIIOM, TO JOTOBOp 3aiimMa
3aKJII0YaeTcd B MUCbMEHHOU (opMme.

Ycranosnennas B cratbe 390 I'pakmaHckoro Kogekca cBoboja
JAOTOBOpa BBICTYNAET KaK OAWH W3 BJIEMEHTOB peajld3aliu IpaBa
COOCTBEHHOCTH, TMpeaycMOTpeHHoro cratheil 29 KoHcTurynum
Azepbaiinxanckoil Pecriyonuku (nanee — Konerurtynus) u cratbeii
152.1 gannoro Kozgekca, a Takxe mpaBa Ha CBOOOMY IpPEANPUHH-
MaTenbCTBa, 3aKperuieHHoro B crarbe 59 KoHcturyuun. Ynomsny-
Tas CTaThsl FAPAHTUPYET (PU3NYECKUM U IOPUIUYECKHUM JIMLAM CBO-
00/IHOE 3aKJII0UeHHe JOTOBOPOB U OIpele/ieHne COAepKaHUsI dTUX
JI0roBOpOB. B uucie aneMeHToB, (QOpPMUPYIOIIMX COAEPKAHUE CBO-
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00/IbI TOrOBOpa MOXHO OTMETUTh CBOOOMY 3aKioueHus: (WM He-
3aKJTIOUEHUS) JIOTOBOpa ¢ W30paHHBIM KOHTPAreHTOM, YCTaHOBIIE-
HUSl ero Buja U (pOpMbl, a TaKXKe YCJIOBUN 3aKJII0UaeMOI0 JI0rOBO-
pa, B ToM uucie coorsercTBytonieil nensl(Iloctanosnenue [lneny-
Ma Koncruryunonnoro cyna “O TOJIKOBaHMM HEKOTOPBIX IOJIOXKE-
Huii crareit 399.3, 399.4, 445 u 449 I'paxnanckoro kouekca Azep-
Gaiimxanckoil Pecriyonmuku”or 24 nekabps 2014 roma).

TouHOe ornpeseneHne MOMEHTA 3aKJII0YeHUsl AOroBOpa Ipejic-
TaB/IIeT OOJIbIIIOE 3HAYEHUE B PEryJUPOBAHUU TPaXTaHCKHMX Ipa-
BOOTHOIIICHUN Y4aCTHUKOB jaorosopa. KoHkpeTHbie mnpaBa u 00s-
3aHHOCTU CTOPOH BO3HUKAIOT UMEHHO C MOMEHTa 3aKJIIOUeHHS J10-
roBopa.

CornmacHo cratee 405.1 I'paxpaHCKOro Kojekca JIOroBOp CYM-
TAeTCs 3aKJIIOYEHHBIM, €C/IU MEXIy CTOpOoHamMH B TpeOyemoii ¢op-
M€ JOCTUTHYTO COITIAIIEHUE 10 BCEM CYILECTBEHHBIM YCIIOBUSAM J10-
roopa. CyIIEeCTBEHHbIMU SBIISIOTCS YCJIOBUS O MpPEIMETEe JOrOBO-
pa, YCIOBHd, KOTOpble Ha3BaHbl B HacrosumeMm Komekce kak cy-
IIECTBEHHbIE WIM HEOOXOIUMbIE I JOTOBOPOB JAHHOTO BHUJA, a
TaKXke BCE TE€ YCJIOBHS, OTHOCUTEIbHO KOTOPBIX IO 3asBIIEHUIO OJI-
HOM M3 CTOPOH JIOJDKHO OBITh JOCTUTHYTO COTJIAIIIEHUE.

CraHgapTHBIMU YCJIOBHSMM JOTOBOpa SBJISIIOTCS TaKHe 3apaHee
BbIpAXXEHHBIE U MPEAYCMOTPEHHbIE 11 HEOIHOKPATHOTO MpUMEHE-
HUSl YCIIOBUSI, KOTOPbIE NPEIbIBIISIOTCS OQHOM CTOPOHOH (mpeia-
raollel) Ipyroi CTOPOHE U MOCPEICTBOM KOTOPBIX YCTAHABIUBAKOT-
cs IpaBWIa, OTJIMYAIOLIMECS OT 3apaHee YCTaHOBJIEHHBIX HOPM U
JOTOJTHAIOIINE 3TH HOpMBI (cTaThd 417.1 I'paxgaHCKOro Komekca).

B Beieormeuennom Ilocranosnenun Ilnenym Konctutynmon-
HOTO CyJa TakXe yKaszall, YTo B 0043aTeJIbCTBEHHOM IIpaBe B HOP-
Max OTHOCHUTEJIbHO CTaHAAapTHBIX YCJIOBUU JOTOBOpa CYLIECTBYET
npuHIMN (TpeboBaHUE) OINpeie]IeHHOCTH, KaK COCTaBHas 4acTb
NpUHIMUIIA Npo3pavyHOCTH. Ha OoCHOBaHMM 3TOro MpUHIUIIA YCJIO-
BUSl AMCIO3ULMU U MPABOBbIE MOCJEACTBUS B CTAHAAPTHBIX YCJIO-
BUSIX JIOTOBOPA JOJIKHBI OBITH ONMUCAHBI C TAKOW TOYHOCTHIO, UTO-
Obl C OIHON CTOPOHBI HE BO3HUKAJIO HUKAKUX HEOOOCHOBAHHBIX
BO3MOKHOCTEW CBOOOJIBI OIICHKH JUIS TIOJIh30BaTeIs CTaHIAPTHBIX
YCIIOBHIi JIOTOBOpPA, a C JPYyroil, — CTOpOHa JoroBopa Moria 0e3
IIOCTOPOHHEW noMouM (BO u30eXaHue MPenaTcTBUU Uid OCy-
LIECTBJIEHUS JAHHBIX IIPaB) [0 BO3MOXHOCTHU SICHO U IPOCTO OIIpe-
JEJIUTh CBOU INpaBa. Bce HeonpenesieHHOCTH, BCTPEeYaluuecs Mnpu
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TOJIKOBAHUM CTaHIAPTHBIX YCJIOBHUI JOTOBOpa, TOJKYIOTCS BO BPEI
(MpoTUB) N, TPEATIOKUBILEIO BKJIIOUEHHE B JOTOBOP OTpaxkaro-
ue ux ycioBus (crarbu 419.1, 419.2 u 420.1.2 I'paxnanckoro
KoJeKca).

B Ilocranosnenun “O TtonkoBanuu crarbu 477.0.1 I'paxnanc-
Koro kozjekca AzepOaiijxkaHckoil PecryOiku BO B3aMMOCBS3HM CO
crarbeid 470.2 nannoro Kopekca u crartpsamu 1.0.8 u 10.5 3akoHa
AzepOaiikanckoil Pecniyonmuku “O6 unoreke”, a Takxke TOJIKOBa-
Huu crareir 269.11 u 307.4 I'paxmanckoro xojgekca A3zepOaiin-
’kaHckoil PecniyOnuku Bo B3aumocBs3u co crarbsimu 3.2 u 10.5 3a-
KoHa AsepOaiimxanckoir Pecniyomuku “O6 wmmoteke”or 31 wmas
2018 ropma Ilnenym KOHCTUTYLMOHHOrO cyna HpHILET K TaKOMY
BBIBOJLY, YTO TAKUE YCIIOBHS, KaK CyMMa, CPOK, IPOLIEHTHas CTaB-
Ka, BaJIIOTa U IIp., SIBJISSCH CYIIECTBEHHBIMU YCIIOBUSIMU KPEIUTHO-
ro JI0roBOpa, JOCTAaTOYHO YETKO JOJIKHBI OBITH yKa3aHbl B OTMe-
YEeHHBIX JOrOBOpaXx.

JIng npusHaHMg AOroBOpa 3aK/IIOYEHHbIM HEJOCTATOYHO JIMILb
JNOCTUXKEHHUS CTOPOHAMM COIVIALIEHUS 10 BCEM CYLIECTBEHHBIM YC-
JIOBUSIM j1oroBopa. JIjst 3Toro HeoOXOoAUMO TakXke, 4ToObI coralie-
HUE CTOPOH OBUIO BhIpaXkeHO B Tpebyemoi ¢opme.

Ha ocnoBanuu crarbu 406 I'paknaHckoro Kopgekca, yCTaHaB/IH-
BaIOIIEH MpaBwWiia, CBsI3aHHbIE C POPMOIA JIOTOBOPA, JOTOBOP MOXKET
OBITH 3aKJIIOUEH B J1I000M (hopme, MPeyCMOTPEHHOM ISl COBEpIe-
HUS CHEJIOK, eciii HactosumM KonekcoM i 1OroBOpoB JaHHOTO
BUJIa HE YCTAaHOBJIEHA onpenesieHHas ¢opma. Eciau cTopoHs! jporo-
BOPWINCH 3aKJIIOYUTH JIOTOBOP B OINpPENENeHHON (opMe, OH CUH-
TAeTCs 3aKJIIOYEHHBIM I10CIIE€ TIPUAAHHUS MY YCIOBIEHHOW (QOPMBI,
x0T Obl HacTosuM KopekcoMm s J0roBOopoB JaHHOIO BHAA Ta-
Kagd ¢opma He TpeboBasach. [JoroBop B MUCHMEHHOI (opMe MO-
KeT OBbITh 3aKJIIOYEH IyTeM COCTaBJIEHHs OAHOIO JOKYMEHTa, MOJ-
MUCAHHOTO CTOPOHAMHM, a TaKXe MyTeM oOMeHa JOKYMEHTaMH IMOC-
PEICTBOM IIOYTOBOW, TeJlerpaHOM, TeJIeTallHOW, TeJIe(hOHHOM,
QJIEKTPOHHOM WJIM UHOU CB43U, MO3BOJIAIOIIEN JOCTOBEPHO YCTAHO-
BUTb, YTO JIOKYMEHT MCXOAMUT OT CTOPOHBI IO JOTOBOPY.

Ha ocnoBanum craten 407.2 I'paxmaHcKoro xopekca IpoCTOU
IUCBbMEHHBII JIOrOBOpP CUUTAETCd 3aKJIIOYEHHBIM C MOMEHTa €ro
HOAINNCAHUS B COOTBETCTBYIOILEM IOPSIKE, JOTOBOP XK€, MoIIexa-
M YIOCTOBEPEHUIO B HOTApUAIBHOM IOPSIKE, — C MOMEHTa €ro
YIIOCTOBEPEHUSI B COOTBETCTBYIOLEM IOPSIKE.
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JloroBop B INHUCBMEHHOW (popMe 3aKiIoyaeTcs IABYMs IyTSAMHU.
[lepBplii IyTh CBS3aH C COCTaBIEHUEM OJHOIO TOKyMeHTa. [loro-
BOP, 3aKJIIOUEHHBIN MyTeM COCTABJICHUS JOKYMEHTa, OTPaXaeT ero
YCJIOBUS U TOMIMCHIBAETCS CTOPOHAMH, 3aKJIOYAIOIIMMH JOTOBOP.
JIoroBop Takxe MOTyT MOANUCATh YIOJHOMOYEHHbIE CTOPOHAMU
muua. Ha ocHoBanum crateu 331.1 I'paxknmaHckoro xopekca caeli-
Ka B MUCHbMEHHOU (hopMe NoKHa OBITh COBEpIEHA MYyTEM COCTaB-
JIEHUS JIOKYMEHTA, BBIPAXaIIEro €€ COAEpXaHHe U MOMINHUCAHHO-
ro JIMIIOM WIM JIMIAMH, COBEPIIAIIUMHU CHEIKY, WIH JOJKHBIM
00pa3oM YHOJTHOMOYEHHbIMU MUMU JIULIAMHU.

A BTOpO# IMyTh CBI3aH C OOMEHOM JIOKyMeHTamu. [Ipu 3aKiro-
YeHUM JIOTOBOpa IyTeM oOOMeHa JOKyMEHTaMHU HCHOJIb3YIOTC
CpE/ICTBAllOUYTOBOM, TenerpagHoi, TeneTaunHon, TeneoHHOMH,
DIIEKTPOHHON WU MHOU CBI3u. HeoOXomauMo TONbKO, 4TOOBI JaH-
HbIE CPEJCTBA CB3U IO3BOJISVIM JOCTOBEPHO YCTAHOBUTH, UTO JI0-
KYMEHT UCXOJIUT OT y4yacTHUKA (CTOPOHBI) AOrOBOpA.

CormacHo crarbe 331.3 I'paxpaHCcKOro KojeKkca MCIoJb30BaHUe
IIPU COBEPIIEHUU CAESIOK (PaKCUMUILHOTO BOCIPOU3BEACHUS MOMI-
IIMCU C MOMOLIBK CPEICTB MEXAHUYECKOTO WM WHOIO KOIHUPOBa-
HUS, DIIGKTPOHHOHN MOAIMUCH JIMOO WHOTO aHajmora cOOCTBEHHOPYY-
HOH IMOANKCH AOIYCKAeTCs B CllydasiX U B NOPIIKE, PEAyCMOTPEH-
HBIX COINIallleHHueM CTOpoH. [IpaBwia monbp3oBaHUS BIIEKTPOHHOU
MOIIMCHI0 YCTAHABIIUBAIOTCA 3aKOHOJATEIIbCTBOM.

3akoH AzepOaiimxanckoil Pecryonmuku “O06 371eKTpOHHOM TOJI-
IUCU U DJIEKTPOHHOM JOKYMEHTE YCTaHaBJIMBA€T OPraHU3aLUOH-
HbIE U IOPUANYECKHE OCHOBBI UCIIOJIb30BAHMS BJIEKTPOHHOM MOIIU-
CH U JIEKTPOHHOTO JOKYMEHTa, MPUMEHEHUSI UX B 3JIEKTPOHHOM
JIOKYMEHTOOOOpOTEe ¥ TIpaBa COOTBETCTBYIOIIUX CYOBEKTOB, pEryiH-
pyeT BO3HUKAIOIIUE MEXIy HUMHU OTHOIIeHus. Ha ocHOBaHMU cTaThbu
3.2 maHHOro 3aKoHa JEHCTBYIOLIAsd M HMMEIIAsd yCOBEPLIEHCTBO-
BaHHBIN cepTuUKaT yCUIeHHas 3JIEKTPOHHAS! MOIIUCH, CO3IaHHAd
cepTuUIUPOBAHHBIMU CPEACTBAMU MOANUCU, OOIaTaeT TaKOW Xe
IOpUAMYECKON CWIOM, KaK M py4dHasd IOMIMCH, 3a HUCKIYEHUEM
CllyyaeB, IMPEeIyCMOTPEHHBIX 3aKOHOAATENbCTBOM A3epOaiiikaHc-
Kol Pecrrybmukm.

Cnenyer otMeTuTs, 4To B 3akoHe A3zepOaiiikaHckoil PecryOmu-
K1 “O0 21eKTpoHHOI Toprosie” (namee — 3akon”’O0 37eKTPOHHOM
TOProBjie””) MPEeJyCMOTPEHO TakKXe COBEpILIEHHUE CHETOK B DJIEKT-
poHHOI opMme.

117



Tax, Ha ocHoBaHuu ctaThu 7 3akoHa “O0 3MEKTPOHHOIN TOPIoB-
JIe”A0roBopa MeXJy MPOJaBLOM (IOCTABIIMKOM) W IOKYIaTeleM
(3aKa3uMKOM) B BJIEKTPOHHOW TOPIOBJIE 3aKJIOYalTcid B ¢opMme
3IIEKTPOHHOIO JoKyMeHTa. [Ipeayioxenue o 3aKiil04eHU JOroBopa
(opepta), B TOM uymciie ogepTa, agpecoBaHHAs HEONPEIETICHHOMY
Kpyry mawi (obmag odepra), MOXeT ObITh OTIPABIEHO HEINOC-
PEICTBEHHO O(EePEHTOM WJIU JIULIOM, HAJIeJIEHHBIM MOJTHOMOYHUSIMU
JEMCTBOBaTh OT €r0 MMEHU B CBI3M C DTUM MpeUIoKeHHeM, 0o
MOCPEICTBOM UX 3alpOrPAMMHUPOBAHHOM M aBTOMAaTHYECKH
AeicTByloneil MH(POPMAIMOHHONW CHUCTEMbl. YCJIOBUS JIOTOBOpa
JOJIKHBI OBITH COCTABJICHBI JUISI YETKOTO M OJHO3HAYHO MOHUMAHUS
MoKyrareneM (3aKa34yukoM), He oOJIaJalomuM CrieluanbHbIMUA 3Ha-
HUSIMH, a TaKXe HOrOBOP IOJKEH OBbITh MOATOTOBIEH B (popme,
JAOCTYITHOM JIJI1 03HAKOMJIEHHS C HUM U ero xpanenus. Hexoropsie
YCJIOBUSI JOTOBOPAa MOIYT MMETh OTCBUIKY Ha JIpyrue 3JIeKTPOHHBIE
JIOTOBOPBI, MO3TON MPUYUHE JOTOBOP HE MOXET ObITh NMPU3HAH He-
neiicTBUTeNbHBIM. B TakoM ciydae npopaser] (MIOCTaBIIMK) B Teue-
HUE JICUCTBUS JOTOBOPA JOIKEH OOECHeYHTh BBIXOI Ha DJIEKTPOH-
HBII JOKYMEHT, Ha KOTOPbII UMeeTcs OTChUIKa. JIoroBop cuuTaeT-
Csl 3aKJIIOUEHHBIM C MOMEHTA TOJIy4eHHUs] Ha Hero mpoaaBioM (Ioc-
TaBIIMKOM) akienTta. [logTBepxkiaeHue MOMydeHHs BJIEKTPOHHOTO
JOKYMEHTa HE NMPHU3HAETC aKLENTOM, €CIM M0 COINIAIIEHUI0 CTO-
POH HE MPEAYCMOTPEHO UHOE.

Kak BUAHO W3 coAepXaHMS BbIIIEOTMEYEHHBIX HOPM, OJIHO W3
CYLIECTBEHHBIX YCJIOBUI COBEpIIEHHUS CHEIKH B MUCbMEHHOU (op-
Me 3aKJlloyaeTcsd B MOANMCAaHUU ee cTopoHamu. [lomnuce sBigercs
3HAKOM, I03BOJISIOIIUM YCTAaHOBUTH JIMIIO, BbIpa3uBliee BOJIO. Bbl-
paxeHue BOJU, OTPAXKEHHOH B MUCHbMEHHOM JIOKYMEHTE IIPU €ro
COCTaB/IEHUM, WMEHHO COOTBETCTBYIOIIMM JIMIIOM OOO3HAYaeTcs
b0 rpacuueckoii, 1ub0 aneKTpoHHOU noanuckio. Llenps 3akiio-
YaeTcs B YCTAHOBJIEHUU TOCTOBEPHOCTU TOTO, YTO BbIpakK€HHAas BO-
JI1 UCXOAMUT OT COOTBETCTBYIOILIETO JIMIIA.

TakuM 00pa3oM, TUCHMEHHBIE JOTOBOPHI MOTYT 3aK/TI0YaThCs C
NOJNUCAHUEM B CJIEAYIOIIEM MOpsIKe:

— TIp¥ COOCTBEHHOPYYHOM IOAITUCAHUHU €r0 CTOPOHAMU;

— OpU NOANUCAHUM C TOMOIIBI0 CPEICTB MEXAaHUYECKOIro WIU
WHOTO KomupoBaHud (hakcummuie);

— C HUCHOJIb30BAHUEM 3JIEKTPOHHOM MOIIHUCH;

— C UCIMOJIb30BAHUEMHUHOI0 aHAJIora COOCTBEHHOPYYHOU MOJIUCH.
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[Tonoxenue “mIO3BOJAIOLIEN TOCTOBEPHO YCTAHOBUTD, YTO HOKY-
MEHT UCXOJHUT OT CTOPOHHI Mo jgoroBopy” crathu 406.3 I'paxmanc-
KOI0 KOJIEKCa BKJIIOYAET IIPENOCTABIEHUE CTOPOHE NOroBopa (B
YaCTHOCTH, JIMLAM, TOJy4YallluM KpeauT B OaHKe WM CUUTAlo-
IUMCS TIOTPeOUTESIMU) TOAPOOHON U SICHON MH(OpPMALIUU O BCEX
CYIIECTBEHHBIX YCJIOBUSX COINIallleHusl, CBOOOIHOE O3HAKOMIJIEHHE
JaHHOIO JIULA ¢ HUMU U B CJIy4ae COIllachd — BO3MOXHOCTb BbIpa-
KEHUS NPUHATUS 3TUX YCIIOBHM.

Kak BUAHO U3 colepxaHus MPOAHATU3UPOBAHHBIX HOPM, B 3a-
KOHOJATEJIbCTBE, HAPSAAy C COCTABJIEHUEM IOANKNCHIBAEMOIO CTOPO-
HAMHU OIHOTO JOKYMEHTa, TO €CThb COOCTBEHHOPYYHBIM, HEIOC-
PENCTBEHHBIM NOAIMCAHUEM, 3aKPEIUIEHbl BO3MOXHOCTH COBEpLIE-
HUS CHENKW IyTeM OOMeHa JIOKYMEHTaMH C WCIOJIb30BaHHEM
CpPEeICTB TIOYTOBOM, TelerpaHoOM, TeJleTallHOW, TejiehOHHOM,
DIIEKTPOHHOW WJIM MHOM CBSI3U. 3aKkJII0oueHHe JIOroBopa ImyreM 00-
MeHa JOKYMEHTaMH C HCIOJIb30BAHUEM BJIEKTPOHHBIX CPEICTB 00-
JIJ1aeT TOW X€ IPUIUYECKOU CWIOW, YTO U CHEJIKA, COBEpLIEHHAs
IIyTEM COCTABJIEHUS OJHOIO JOKYMEHTA.

Bwmecre ¢ Tem crienyer oTMETUTD, UTO nojioxkeHue “‘Mcnosnb3oBa-
HHE MPU COBEPILIEHUU CAEIOK... MHOTO aHAIora COOCTBEHHOPYYHOM
MOMIKMCU JOMYCKAETCS B CIIydasX W B MOpPSAKE, MPEeIyCMOTPEHHbIX
comameHueM ctopon” crateu 331.3 I'paxpgaHCKOro Kojpekca Mo-
KeT BKJI0YaTh IMOMINUCAHME KaK MOMJIeXAllUX COBEPUICHUIO Cle-
JIOK, TaK M JPYrHX JOKYMEHTOB (CHENIOK), MPEeIyCMOTPEHHBIX UId
COBEpLIEHUS TAKUX CHEJIOK.

OnnoBpemenHo Ilnenym KOHCTUTYHMOHHOrO cyga OTMEYaer,
4YTO IIPABOBbIE NO3UIMM, OTpPaXeHHble B HacrosuleMm [loctaHosie-
HUU, paclpOCTPAHIIOTCS TAaKXKE Ha OTHOILIEHUS, CBA3aHHBIE C NOM-
NUCAaHUEM COOTBETCTBYIOLIUX JOKYMEHTOB, TpeOyeMbIX 3aKOHOIa-
TEIBCTBOM [UId 3aKJIIOUE€HUs NOroBopoB. [lpu moamucaHuu gaHHBIX
JOKYMEHTOB BOJISI CTOPOH JIOJIKHA OBITh BBIpaXKeHa B YETKOH, OfI-
HO3HAYHOMH, SICHOM (hopMe, MCKIIIoUaloNIel 310ynoTpedieHue.

Ha ocnoBanmm BeimeykasanHoro Ilnenym KoHcturynmonnoro
Cy/la IPUXOAUT K CJICAYIOIIEMY BBIBOIY:

— TpeOoBaHHUE “NMOANMHUCAHUI B COOTBETCTBYIOIIEM MOPSIIKe” TO-
noxeHus “IIpocToil MUCbMEHHBI JOTOBOP CUUTAETCS 3aKJIIOYEH-
HbIM C MOMEHTa €ro IOANUCAHUSA B COOTBETCTBYIOLLEM MOpAAKE”
crateu 407.2 I'paxpaHcKoOro Kojaekca mpeaycMaTpUBaeT MOAIUCa-
HUE €ro CTOPOHAMU COOCTBEHHOPYYHO, C MCIOJIb30BaHUEM (haKCH-
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MUJIBHOTO BOCIIPOM3BEACHUS MOMINUCU C MOMOIIBI0 CPEICTB MeXa-
HUYECKOTO WM HMHOTO KOMUPOBAHMS, JIEKTPOHHOU MOAMUCU WU
MHOTO aHajora cOOCTBEHHOPYYHOU IOJIKUCH.

YcnoBus 1OroBOpOB, 3aK/IIOYEHHBIX C UCHOJIb30BaHUEM (haKCH-
MUJIBHOTO BOCIIPOM3BEACHUS MOMINUCU C MOMOIIBI0 CPEICTB MeXa-
HUYECKOTO WM HMHOTO KOMHUPOBAHMS, 3JIEKTPOHHOU MOAMUCU WU
WHOTO aHajlora COOCTBEHHOPYYHOH TMOMOIUCH, JOJKHBI OBITH
NpelesbHO SICHBIMU, YETKUMHU U MOHSITHBIMHU.

PykoBoactBydace wacteto VI crarem 130 Koncturynuu
Azepbaiimxanckoii Pecriyonmuku, cratesmu 60, 62, 63, 65-67 u
69 3akona Azepbaiikanckoit Pecniyonmku “O KonctutyrmonHoM
cyne”, Ilnenym KoHcturyunonHoro cyga A3sepOaiijixkxaHCKOM
Pecniybnmuku

IIOCTAHOBNJI:

1. TpeGoBaHue “nognmUcaHus B COOTBETCTBYIOIIEM MOpsAKe” TO-
noxeHus “IIpocToii NMUCBMEHHBIN JOTOBOP CUYMTAETCH 3aKJIFOUEH-
HbIM C MOMEHTa €ro MOJINUCAHUS B COOTBETCTBYIOLLEM MOpsaKe”
cratbu 407.2 I'paxnanckoro kojuekca A3sepOaiijkaHckou Pecry0-
JIUKH TIpelyCMaTpUBaeT MOANUCAHUE ero CTOPOHAMHM COOCTBEHHO-
PYYHO, C UCITIOJIb30BaHUEM (PAKCHUMUIILHOTO BOCIIPOU3BEACHUS MOM-
IUCU C MOMOILIBI CPEICTB MEXAaHUYECKOTO WM WHOIO KOIUPOBA-
HUSl, BJIEKTPOHHON MOANKMCH WIM WHOTO aHajiora coOCTBEHHOPYY-
HOW ITOAIIUCH.

YcmoBusi 1OroBopoB, 3aKJIIOUEHHBIX C MCIOJIb30BaHHEM (paKcH-
MUJIBHOTO BOCIPOM3BEACHUS MOMINUCU C MOMOIIBI0 CPEICTB MeXa-
HUYECKOIO WM WHOIO KONMPOBAHMS, JIEKTPOHHOU IOANMUCH WIIH
WHOTO aHajiora COOCTBEHHOPYYHOU MOAMKMCH, TOJIKHBI OBITH Tpe-
JEJIbHO SCHBIMHU, YETKUMU U TOHATHBIMHU.

2. TlocTaHoBeHUE BCTYyIMAET B CHJIY CO AHS ONMYOJTUKOBAHMS.

3. IlocraHoBlleHHMe OIyONMKOBaTh B raserax ‘‘AsepOaiimkan”,
“Pecriybnuka”, “Xanr razetn”, “bakunckuii pabounii” u “BectHu-
ke KoHcturynuonnoro cyga Azepbaiigxanckoil Pecriyomuku™.

4. TlocTaHOBIIEHUE SBJISIETCS OKOHYATEIbHBIM M HE MOXET OBbITh
OTMEHEHO, M3MEHEHO WM O(MUIMAIBHO HUCTOJIKOBAHO HU OIHUM
OpraHoM WJIH JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azorbaycan Respublikasi Inzibati Xatalar Macollasinin
34-cii maddasinin sorh edilmasina dair

2 sentyabr 2020-ci il Baki sohori

Azarbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Heasenova,
Révsen Ismayilov, Ceyhun Qaracayev (moruzegi-hakim), Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden iba-
rot torkibdo,

mohkoms katibi Foraid 9liyevin istiraki ila,

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Mehkemesi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 ve 33-cii maddalarine ve Azerbay-
can Respublikas1 Konstitusiya Mehkemasinin Daxili Nizamnamasi-
nin 39-cu maddasine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kecirilon mahkomo iclasinda Balaken
Rayon Mahkemasinin miiraciati asasinda Azerbaycan Respublikasi
Inzibati Xotalar Macaellesinin 34-cii maddesinin serh edilmosine
dair konstitusiya isine baxdi.

[s iizre hakim C.Qaracayevin maruzasini, maraqli subyektlor Ba-
laken Rayon Mehkemasinin hakimi Zamin Tahirov, Azearbaycan
Respublikas1 Milli Maclisi Aparatinin Dovlet quruculugu, inzibati
vo harbi qanunvericilik sébesinin inzibati ganunvericilik sektorunun
miidiri Kemale Pasayeva, miitoxassislor Azorbaycan Respublikasi
Ali Moahkamasinin Cinayat Kollegiyasinin sodri Hafiz Nosibov vo
Baki Apellyasiya Mohkomaosinin Cinayeat Kollegiyasinin sadri El-
mar Rehimov terefinden toqdim edilmis yazili miilahizaleri, is ma-
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teriallarini1 arasdirib miizakire ederek, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu

MUOYYON ETDI:

Balaken Rayon Meahkamaesi Azerbaycan Respublikasinin Konsti-
tusiya Moahkemasine (bundan sonra — Konstitusiya Moahkeamasi)
miiraciet ederok Azerbaycan Respublikasi inzibati Xatalar Macal-
losinin (bundan sonra — Inzibati Xotalar Mocellesi) 34.1, 34.2, 34.3
vo 34.4-cii maddelerinin miiddealarinin serh edilmasini xahis et-
misdir.

Miiraciatde geyd olunur ki, mehkemanin icraatinda olan inzibati
xotaya dair is lizro materiallara asason, A.Taralov miixtalif vaxtlar-
da inzibati xotalar toretmisdir. Belo ki, 11 mart 2020-ci il tarixli in-
zibati xota haqqinda protokola @sasen A.Taralov terefinden Inziba-
ti Xotalar Macallasinin 157-ci maddasinde nazerds tutulan inzibati
xotanin 1 fevral 2020-ci1 1l tarixindo, 11 mart 2020-ci il tarixli inzi-
bati xota haqqinda protokola asasen Inzibati Xotalar Macellosinin
510-cu ve hamin tarixli inzibati xata haqqinda digar protokola osa-
son homin Macellonin 157-ci maddesinde gostorilon inzibati xota-
larin ise eyni vaxtda, 23 fevral 2020-ci il tarixinde téradildiyi miioy-
yon edilmisdir.

Miiraciot onunla asaslandirilmisdir ki, Inzibati Xotalar Macalle-
sindoe bir soxsin eyni ve ya miixtalif vaxtlarda téretdiyi bir nego xo-
taya dair iglera baxilmasi eyni organin salahiyyetloerine aid oldugu
toqdirda, onlara eyni vaxtda baxilmasi ve bu xatalara gore tonbeh
totbiq edilmasi barode normalar daqiq ifade olunmadigindan moh-
kema tocriibasinda geyri-miioyyonliyin yaranmasina sebab olur.

Belo ki, Inzibati Xotalar Macallosinin 34.1-ci maddesinde her bir
xotaya goro ayriliqda inzibati tonbehin totbiq edilmesi qeyd olundu-
gu halda, hemin Macallenin 34.3-cli maddesinde soxsin eyni vaxt-
da toretdiyi bir ne¢oe inzibati xataya gore daha ciddi xota ile miioy-
yon edilmis sanksiya ¢oarcivesinde tonbeh totbiq edilmesi nezarde
tutulmusdur.

Bununla yanasi, Inzibati Xetalar Macallosinin 34.2-ci maddesin-
doe eyni organin selahiyyatlorine aid oldugu teqdirde soxsin eyni vo
ya mixtelif vaxtlarda toretdiyi bir neco inzibati xotaya dair isloeroe
eyni vaxtda baxilmasi miiddeasi nazerde tutulmus, lakin inzibati
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xoatalar qanunvericiliyinde inzibati xota haqqinda is iizre icraata bas-
lamis orqanlar ve vezifali sexslar, o climloden ise baxan mehkema-
lor torafinden bir neco inzibati xata haqqinda protokolun bir icraat-
da birlesdirilmasi proseduru ve gaydasi miieyyen edilmemisdir.

Eyni zamanda miiraciotedon qeyd edir ki, qanunla baxilmasi
miixtelif orqanlarin selahiyyatlerine aid edilmis bir ne¢o inzibati
xotaya dair is lizro materiallara eyni organ terofinden baxilmasinin
miimkiinliiyii ve ya kim terefinden baxilmasi, hans1 gaydada tenbeh
totbiq edilmasi ve toyin edilmis tonbehloarin toplanmasi baradas inzi-
bati xatalar ganunvericiliyinde miiddealar movcud deyildir.

Miiracietedon gostorilonlorle bagli Azarbaycan Respublikasi Ci-
nayat Macellesinda (bundan sonra — Cinayat Macellesi) cinayetle-
rin macmusu iizra coza toyin edilmasi qaydalar1 ve sortleri ilo bag-
l1 normalara istinad edarak, cinayat qanunvericiliyinin miivafiq nor-
malarinin inzibati xotalara dair is lizre icraat zamani analogiya iizro
totbiq edilmasinin miimkiinliiyli meselosini do qaldirmisdir.

Mohkemenin genastine gora, bu gobilden olan islere baxilmasi
ilo bagli miixtalif yanagmalarin mévcudlugu ve bazi masalalarin in-
zibati xotalar qanunvericiliyinde miivafiq normalar ile tenzimlon-
momosi Inzibati Xetalar Mecellesinin geyd olunan normalarmin
sorhini zeruri etmisdir.

Miiracietle bagli Konstitusiya Mahkemasinin Plenumu asagida-
kilarin geyd edilmesini zeruri hesab edir.

Dovlet orqanlar insan hiiquq ve azadliglarinin qanunsuz meh-
dudlasdirilmasindan ¢ekinmaekle yanasi cemiyyeatde qanungulugun
tomin edilmesini hoyata kecirirlor. Konstitusiyada tosbit edilmis in-
san vo vatondas hiiquqlarini ve azadliglarin1 gozlemak ve qorumaq
qanunvericilik, icra vo mohkemae hakimiyyeti orqanlarinin borcudur
(Azearbaycan Respublikasi Konstitusiyasinin 71-ci maddesinin I his-
sosi).

Qeyd edilon Konstitusiya normasi insan hiiquq ve azadliglarinin
miidafie vasitelari il yanasi, hemin hiiquqlarin tominati kimi cina-
yot, inzibati vo diger repressiv v preventiv hiiquq sahalerinin qoru-
yucu normalarinin mévcudlugunu da nazerde tutur. Bels ki, hor bir
dovlat organ1 6z selahiyyatlari ¢er¢ivasinde insan hiiquq ve azad-
liglarin1 gorumagq sorti ile ganungulugu tomin etmalidir.

Inzibati xetalar ganunvericiliyi Konstitusiya, hamiligla gebul
edilmis beynoalxalq hiiququn normalarma ve prinsiplerine asaslanir.
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Bu ganunvericiliyin vezifeleri insan ve vetendas hiiquglarini ve
azadliglarini, onlarin saglamligini, ehalinin sanitariya-epidemioloji
salamatligini, ictimai menoaviyyati, miilkiyyeti, sexslorin iqtisadi
maraqlarini, ictimai qaydani ve ictimai tehliikesizliyi, otraf miihiti,
idaragilik qaydalarmi qorumaqdan, qanunculugu mdohkemlondir-
mokden ve inzibati xatalarin qarsisin1 almaqdan ibaretdir (Inzibati
Xaotalar Macollosinin 2-ci maddesi).

Inzibati xetalar qanunvericiliyinin prinsiplorini nezerde tutan In-
zibati Xotalar Mocellasinin 4-cii maddesine asason, bu Moacollo in-
san vo vatendas hiiquglarina ve azadliglarina hoérmet edilmesi, qa-
nunculuqg, qanun garsisinda beraberlik, toegsirsizlik prezumpsiyast,
odalatlilik ve inzibati xetalarin qarsisinin alinmasi prinsiplerine
osaslanir.

Hoamin Macallenin 6.1-ci maddesine miivafiq olaraq, inzibati xe-
taya goOro inzibati tonbeh bu Macalloys uygun olaraq totbiq edilir.

Inzibati xata tdretmis sexs haqqinda tetbiq edilon tenbeh adalot-
li olmalidir, yoni inzibati xotalarin xarakterine, onun toredilmasi
hallarina ve inzibati xetan1 toratmoakde togsirli bilinenin sexsiyyati-
no uygun olmalidir. Bir inzibati xetaya gore he¢ kim iki defe inzi-
bati mesuliyyate calb oluna bilmez (inzibati Xatalar Macallasinin
9-cu maddesi).

Konstitusiya Mehkemaesi Plenumunun “Azearbaycan Respublika-
s1 Inzibati Xatalar Macallasinin 528.1-ci maddesinin hemin Macal-
lonin 9.2 ve 35-ci maddeleri baximindan sorh edilmesine dair”
2018-ci il 4 sentyabr tarixli Qorarinda Inzibati Xotalar Macallesinin
9-cu maddasi ile bagh formalasdirdig1 hiiquqi mdvgeyi ondan ibarot
olmusdur ki, adalatlilik prinsipi 6ziiniin forqlendirici meyari ilo in-
zibati xota sayilan emal ve basqa hiiquq pozuntular1 arasinda serhad
miieyyen edir. Bu prinsip inzibati xota sayilan emalo goro ganun
qarsisinda xota toratmis har bir sexsin masuliyyetini miioyyen et-
mokla, inzibati masuliyystin hecminin miitenasibliyini miiayyon-
losdirir. Inzibati xetanin ndvlerine gdre tenbeh nazerde tutan mad-
dalar ise adalatlilik prinsipini rehber tutaraq fordiloesdirici dlgiileri
mieyyon edir.

Inzibati Xotalar Macallesinin 12-ci maddesine gore, bu Macallo
ilo qorunan ictimai miinasibatlore qosd eden, hiiquqazidd olan, teg-
sirli sayilan (gosden ve ya ehtiyatsizligdan toredilen) ve inzibati
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mosuliyyeto sobab olan amal (haroket vo ya harakatsizlik) inzibati
xota hesab olunur.

Macollonin 3-cii maddesine miivafiq olaraq, yalniz bu Macelle
ilo nezarde tutulmus inzibati xetanin téradilmasinde togsirli hesab
edilon vo inzibati xota torkibinin biitiin diger alamatloerini dasiyan
omoali (haroket ve ya harokatsizliyi) toratmis soxs inzibati masuliy-
yoto colb olunur ve tenbeh edilir. Inzibati tonbeh, Inzibati Xotalar
Macollasinin miivafiq inzibati xetaya gore masuliyyat nazerde tu-
tan maddeasinde miieyyon edilmis haddler ¢ercivesinde toyin edilir.
Inzibati xotalarin miixtelif ndvlerine goére mesuliyyet miieyyen
edon maddelarin sanksiyasinda tenbehin ndvii ve onun miimkiin
hacmi nezerde tutulur.

Inzibati Xotalar Macallosinin 31.1-ci maddesine uygun olaraq,
inzibati xataya gore tonbeh bu Macalloys uygun olaraq totbiq edi-
lir. Fiziki ve ya vezifoli soxslor barasinds inzibati tonbeh totbiq edi-
lorkan, xotanin xarakteri, inzibati xota toreden sexsin soxsiyyatini
xarakterizo eden hallar, onun tegsirinin deracesi, emlak veziyyeti,
habele masuliyyati ylingiillosdiron ve agirlagdiran hallar nazere ali-
nir. Hiiquqi sexslar barasinda inzibati tonbeh tatbiq edilerken, inzi-
bati xotanin xarakteri, inzibati xota naticasinde hiiquqi sexsin alde
etdiyi xeyrin hacmi ve ya onun maraqlarinin temin edilmasinin xa-
rakteri vo deracasi, hiiquqi soxsi xarakterizo edon hallar, o climle-
den onun maliyys ve emlak veaziyyaeti, xeyriyyag¢ilik vo ya diger ic-
timai faydal fealiyyetlo masgul olmasi, habelo masuliyyati yiingiil-
losdiren ve agirlasdiran hallar nezere alinir (Inzibati Xetalar Macal-
lasinin 31.2 vo 31.3-cii maddalori).

Tonbeh totbiq edilmasi ilo bagli inzibati xatalar ganunvericiliyin-
do xilisusi ehemiyyet kosb edon maselalorden biri do sexsin bir ne-
¢o inzibati xota toratdiyi halda ona inzibati tonbehin hansi qaydada
totbiq edilmosi ile baghdir. Bu qaydalar inzibati Xotalar Moacallosi-
nin 34-cii maddaesi ile tonzimlenir.

Belo ki, Macollonin 34-cii maddesine asasen bir soxs iki vo ya
daha c¢ox inzibati xota torotdikde, onun baresindo hor bir inzibati
xotaya gore ayriliqda inzibati tonbeh totbiq edilir (madds 34.1).

Sexsin eyni vo ya miixtalif vaxtlarda toretdiyi bir ne¢o inzibati
xotaya dair islora baxilmasi eyni orqanin selahiyyetine aiddirse, he-
min islore eyni vaxtda baxilmalidir (maddes 34.2).
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Sexsin eyni vaxtda 6z haraketlori (haroketsizliyi) ile toratdiyi bir
neco inzibati xataya dair islore baxilmasi eyni orqanin selahiyyati-
no aiddirse, hemin soxs daha ciddi xataya goro miioyyen edilmis
sanksiya ¢arcivesinde tenbeh edilir. Bu halda toradilmis xatalardan
har hansi birine gore nozeardoe tutulmus alave tenbehlorden biri asas
tonbeho olave edilo biler (madde 34.3).

Sexsin miixtalif vaxtlarda 6z horoketlori (hareketsizliyi) ile torot-
diyi bir ne¢a inzibati xotaya dair islore baxilmasi eyni organin sola-
hiyyetine aiddirse, baresinde inzibati icraat aparilan sexse totbiq olu-
nan tonbeh bu Mocollonin 25.4, 27.1, 28.3, 29.3 vo 30.1-ci maddole-
rinde miieyyen edilmis haddlerden artiq ola bilmez (madde 34.4).

Konstitusiya Mehkemesinin Plenumu hesab edir ki, miiraciotde
qaldirilan masalsalere aydinliq getirilmaesi ligiin yuxarida qeyd olu-
nan normalar ayri-ayriligda nezerden kegirilmeli vo onlara Inzibati
Xoatalar Macaollasinin prinsiplorine uygun sorh verilmalidir.

[k névbade hiiquq nazeriyyesinde ve tacriibada rast galinen hii-
qugpozmalarin ¢oxlugunun ve onun ndvlerinin bir-birinden ferq-
londirilmasi vacibdir. Belo ki, bir sira hallarda sexsin eyni vo ya
miixtolif vaxtlarda iki ve daha artiq inzibati xota torotmosino rast
golinir. Bu, hiiqugpozmalarin ¢goxlugunun bir ndvii olan inzibati xe-
talarin mecmusunu yaradir.

Hiiquq nezeriyyesinde inzibati xatalarin maecmusunu toskil eden
asagidaki alametlor qeyd olunmusdur:

e iki vo ya daha artiq miistoqil torkibli inzibati xetanin téredilmaesi;

e inzibati xatalarin eyni soxs torafindeon eyni vo ya miixtalif vaxt-
larda torodilmesi;

¢ iki vo ya daha artiq inzibati xota torotmis soxsin hemin xatala-
rin heg birine goro inzibati tonbeho moruz qalmamas;

o toradilon inzibati xatalarin har birine gdre inzibati masuliyyato
colb etmo miiddetinin kegmoamasi;

¢ $OXsin eyni vo ya miixtolif vaxtlarda téretdiyi bir neco inzibati
xotaya dair islore baxilmasi eyni orqganin salahiyyetine aid olmasi.

Inzibati Xetalar Macoellosinin 34.1-ci maddesine miivafiq olaraq
bir soxs iki vo ya daha ¢ox inzibati xota térotdikde, onun barasinde
hor bir inzibati xataya goro ayriliqda inzibati tenbeh totbiq edilir.
Maddenin mazmunundan goriindiiyli kimi, ganunverici bir soxsin
bir neco inzibati xata toratdiyi halda ve bu xatalar ayri-ayr1 orqan-
larin selahiyyatine aid oldugu halda ona har bir xotaya gore istisna-
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s1z olaraq ayriligda inzibati tenbeh totbiq edilmesini nezerde tut-
musdur. Goriindiiyli kimi, ganunverici bu maddade inzibati xatala-
rn macmusunun yaranmasini istisna etmis vo bunu téraedilmis her
bir inzibati xataya gore miixtalif orqanlar terafinden ayriliqda inzi-
bati tonbeh totbiq edilmaosi ilo alagelondirmisdir.

Belo mdvqe ondan ireli golir ki, Inzibati Xotalar Macollosinin
40-c1 maddasi inzibati xatalar haqqinda islere baxmaga selahiyyeti
olan orqanlarin (vezifeli sexslorin) dairesini deqiq miieyyen etmis-
dir. Soziigedon maddaye osasen, inzibati xatalar haqqinda islore ra-
yon (sehar) mehkemsaleri, yetkinlik yasina ¢catmayanlarin iglori vo
hiiquglarinin miidafiasi lizro komissiyalar (kollegial orqan), miiva-
fiq icra hakimiyyati orqanlari, Markezi Bank, miivafiq icra hakimiy-
yoti orqaninin yaratdigi qurum (vozifeli sexsler) baxirlar.

Xiisusile geyd edilmalidir ki, inzibati xetalar qanunvericiliyinde
gostorilon diger orqan ve vezifeli sexslorden forqli olaraq, rayon
(sehar) mahkemeleri terofinden nisbaton boyiik ictimai tehliikeli
olan vo daha agir sanksiya ile neaticelena bilaecoek inzibati xotalara
dair islere baxilir ve bu islerin dairesi Inzibati Xotalar Macellesinin
43-cli maddesi ile miieyyen edilir.

Qanunverici homin Macollonin 43.3-cli maddesinde miiayyen
etmisdir ki, Macallanin 43.1-ci maddesinde gosterilen inzibati xo-
talar haqqinda islere baxmaq hiiququ miivafiq icra hakimiyyati or-
qan1 tarefinden, hemginin selahiyyetli orqanlara (vezifeli sexslera)
aid edildikde, icraatinda inzibati xatalar haqqinda is olan selahiyyot-
li organ (vezifali soxs) inzibati xetanin xarakterini, inzibati xata to-
rodanin goxsiyyatini, onun togsirinin deracesini, masuliyyeti agir-
lagdiran hallarin ve miisadire olunmali mallarin mévcudlugunu ne-
zora alaraq, soxs barasinda miivafiqg maddenin sanksiyasinda nezer-
de tutulan xeberdarliq ve ya cerime inzibati tonbeh todbirlerinden
daha agir tenbeh todbirinin tetbiqi ii¢iin asaslarin olmasi genasatine
goldikda, inzibati xota haqqinda protokolu baxilmagq li¢iin mahke-
moayo gonderir. Konstitusiya Mahkemaesinin Plenumu hesab edir ki,
solahiyyatli orqan (vezifeli soxs) terafinden bu barede asaslandiril-
mis gorar gobul edilmelidir.

Inzibati Xotalar Macallosinin 34.1-ci maddesinden forqli olaraq
34.2-ci maddesi qanunverici torafinden basqa dispozisiyada veril-
mokloe inzibati xatalara dair islerin macmusunu tegskil edir vo bu is-
loro hansi qaydada baxilaraq tenbeh totbiq edilmesini miioyyen
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edon sonraki normalara miinasibatds (34.3 vo 34.4-cii maddsler)
timumi norma kimi ¢ixis edir. Belo ki, Macollonin 34.2-ci maddasi-
no vsasen, $xsin eyni vo ya miixtolif vaxtlarda toratdiyi bir nega in-
zibati xotaya dair iglera baxilmasi eyni orqanin salahiyyetine aiddir-
s9, homin islore eyni vaxtda baxilmalidir. Burada qanunverici eyni
vo ya miixtolif vaxtlarda toradilen bir ne¢o inzibati xotaya dair islo-
rin macmusunun yaranmasinin iimumi sortini miieyyon edoarak on-
larin hans1 zamanda (eyni ve ya miixtelif vaxtlarda) toredilmesin-
den asili olmayaraq eyni vaxtda baxilmasini nezarde tutmusdur. Ey-
ni vo ya miixtalif vaxtlarda toradilen bir neg¢o inzibati xotaya dair is-
lare eyni vaxtda baxilmasini ise qanunverici eyni orqanin salahiyye-
tine aid olmasi ile sortlondirmisdir.

Konstitusiya Mahkemaesinin Plenumu onu da geyd etmayi lazim
bilir ki, soxsin eyni vo ya miixtolif vaxtlarda torotdiyi bir neco inzi-
bati xata haqqinda protokolun tertib edilmasi eyni orqanin salahiy-
yotine aiddirse, hemin islore baxilmasinin mehkemaenin selahiyye-
tine aid oldugu miieyyen edildikde, inzibati xota haqqinda is lizre
icraat1 baglamis ve protokol tertib etmis miivafiq selahiyyetli orqan
(vozifali soxs) prosessual gonaat prinsipinin qorunmasi vo islora qa-
nunvericilikle nezerde tutulmus miiddetler ¢or¢ivesinde baxilmasi-
nin tomin edilmoasi magsadi ile bir ne¢o inzibati xoata haqqinda isi
(protokolu) bir icraatda birlesdirerok meahkemeye géndermekds
haqlidir. Mehz buna géroe Inzibati Xotalar Macoellosinin 34.2-ci
maddesi bir nec¢o inzibati xataya dair islerin macmusunun hansi za-
manda (eyni vo ya miixtolif vaxtlarda) téredilmeasinden asili olma-
yaraq eyni vaxtda baxilmasini nazerds tutur.

Inzibati Xetalar Moacallesinin 34.2-ci maddesinin davami olaraq
Macallonin 34.3-cii maddesinde soxsin mahz eyni vaxtda torotdiyi
bir ne¢o inzibati xataya gore tonbeh totbiq edilmasi qaydasi miioy-
yon olunmusdur. Homin maddoeye asasen, soxsin eyni vaxtda 6z he-
rokatlori (hearoketsizliyi) ilo toretdiyi bir ne¢o inzibati xotaya dair
islore baxilmasi eyni orqanin selahiyyetine aiddirse, hamin soxs da-
ha ciddi xetaya gore miioyyon edilmis sanksiya ¢or¢ivosinde tonbeh
edilir. Bu halda toredilmis xatalardan her hansi birine gére nazerde
tutulmus olave tonbehlordon biri asas tonbeho alave edilo biler. Bu
hal inzibati xotalarin ideal mocmusunu ehtiva edir. Belo ki, madde-
nin mazmunundan goriindiiyi kimi, bir soxs eyni vaxtda bir ne¢a in-
zibati xota torotdikde, hemin xatalara dair islore baxilmasi eyni or-
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qanin selahiyyetine aid olduqda, gosterilon islore baxan miivafiq
organ bu inzibati xatalarin sirasindan on ciddi xetaya gore miiayyen
edilmis sanksiya c¢or¢ivesinda tonbeh tatbiq etmolidir.

Lakin bu o anlama gelmir ki, eyni vaxtda toredilen inzibati xota-
lara baxan selahiyyatli orqan yalniz daha ciddi inzibati tonbeh ne-
zordo tutulmus inzibati xetani qiymetlondirir. Inzibati xetaya dair
isloera baxan selahiyyatli orqan, sexs torefinden eyni vaxtda toradi-
lon har bir inzibati xataya ayri-ayriligda qiymat vermoli, bu xotala-
rin har birinin téradilmasinde soxsin toqsirini siibuta yetirmali, sa-
dacoe olaraq on ciddi xataya goro miioyyon edilmis sanksiya hodd-
lerinde tenbeh totbiq etmalidir.

Bununla yanas1 Konstitusiya Mehkemasinin Plenumu miiraciet-
de gostorilen, sexsin eyni vaxtda toratdiyi (bir herekeatle ideal mac-
mu yaradan) bir ne¢e inzibati xotaya dair islera baxilmasi miixtelif
orqanlarin selahiyyetlorine aid olduqda, bu islerin eyni vaxtda, eyni
organ torafinden baxilmasinin miimkiinliiyi meassalesine aydinliq
gotirilmasini zoruri hesab edir. Yuxarida geyd olundugu kimi, ga-
nunverici eyni vaxtda toradilen bir nec¢e inzibati xetaya dair proto-
kollarin eyni orqan torafinden tortib edilmasi ve eyni orqanin sola-
hiyyatine aid olmasi ile sertlondirmisdir. Yeni eyni vaxtda toradilon
bir neco inzibati xotaya dair islera bir orqan torefinden baxilmasi,
yalniz hamin xetalarin her biri bu orqanin selahiyystine aid olduq-
da miimkiindiir. Sexsin bir harokati ile bir ne¢o inzibati xata torot-
mosi, bu xotalardan biri mehkemaenin, digeri ise miivafiq orqanin
solahiyyatine aid olduqda bu xotalara miinasibatde ayri-ayr1 orqan-
lar 6z salahiyyaetlori ¢orcivesinde tonbeh totbiq etmalidirlor.

Beloliklo, Inzibati Xotalar Mocellosinin 34.3-cii maddesi soxs
eyni vaxtda 6z herakatlori (harokatsizliyi) ilo eyni orqanin selahiy-
yotino aid olan bir neco inzibati xata torotdiyi halda, ona daha ciddi
xotaya gore miioyyen edilmis sanksiya cor¢ivesinde tenbeh totbiq
edilmalidir.

Inzibati Xotalar Macellesinin 34.4-cii maddesi sexsin moehz
miixtalif vaxtlarda toratdiyi bir nego inzibati xataya gore tonbeh tot-
biq edilmesi qaydasini tonzimlayir. Bels ki, homin maddaye asasen
soxsin miixtolif vaxtlarda 6z herakatlori (herakatsizliyi) ile toretdi-
yi bir ne¢a inzibati xotaya dair islore baxilmasi eyni orqanin soala-
hiyyatine aiddirse, baresinda inzibati icraat aparilan soxse totbiq
olunan tonbeh bu Mocollonin 25.4, 27.1, 28.3, 29.3 vo 30.1-ci mad-
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dolorinde miieyyen edilmis haddlerden artiq ola bilmez. Inzibati
Xaotalar Macollosinin 34.4-cli maddesindan goriindiiyti kimi, qanun-
verici miixtolif vaxtlarda toradilen inzibati xeatalara dair islere he-
min Macsllanin 34.2-ci maddeasine miivafiq olaraq eyni vaxtda ba-
x1lmasinin eyni orqan torafindan tortib edilmis protokollar ve homin
xotalara baxilmasinin eyni orqanin selahiyyetine aid olmast ilo sort-
londirmisdir. Yoni soxs torofinden miixtelif vaxtlarda téradilon in-
zibati xatalara dair islere baxilmasi eyni organin selahiyyatindedir-
s9, bu xoetalarin heg¢ birine gére ona inzibati tonbeh totbiq edilmo-
misdirse ve téradilen inzibati xatalarin heg birina gore inzibati me-
suliyyate calb etmo miiddeati kecmomisdirse mehkemae ve ya miiva-
fiq selahiyyatli orqan (vezifeli soxs) bu inzibati xotalara dair islore
eyni vaxtda baxmalidir. Bu teleb birbasa Inzibati Xotalar Macalle-
sinin 34.2 vo 34.4-cli maddelarinin miiddealarindan irali galir.

Eyni zamanda Macasllonin 34.4-cii maddesinin “baresinde inzi-
bati icraat aparilan sexse totbiq olunan tenbeh bu Macellenin 25.4,
27.1,28.3, 29.3 vo 30.1-ci maddalerinde miioyyen edilmis haddler-
den artiq ola bilmez” miiddeasi da bu gebilden olan islerin eyni
vaxtda baxilmasina bir daha delalet edir.

Homginin nazers alinmalidir ki, qanunverici burada “barsasinde
inzibati icraat aparilan sexs” ifadesinden istifade ederak bir nego in-
zibati xataya dair islore eyni vaxtda baxilmasini vurgulayir. Homin
miiddeaya uygun olaraq bir neco inzibati xota torotmis soxse qarsi
totbiq edilon tonbehin, inzibati tonbehin ayri-ayr1 novlerinin mim-
kiin haddindan artiq ola bilmemaesi miiayyan olunmusdur. Bu qay-
da inzibati xatalar qanunvericiliyinin prinsiplerine uygundur. Oks
yanagsma $oxso inzibati xetaya goére ganunvericilikde miioyyen
olunmus tenbehin haddlerinden daha artiq tenbehin totbiq olunma-
st ilo naticelona biler.

Beloliklo, Inzibati Xotalar Macollasinin 34.4-cii maddesi sexsin
miixtelif vaxtlarda 6z hoareksatlori (hereketsizliyi) ile toretdiyi bir
neco inzibati xataya dair islore baxilmasi eyni orqanin selahiyyeti-
no aid olduqda, hemin Macallonin 34.2-ci maddasinin tolobine uy-
gun olaraq belo islora eyni vaxtda baxilmasini ve tonbeh totbiq edil-
mosini ehtiva edir.

Miiraciotde qaldirilan diger mesele ondan ibaretdir ki, Inzibati
Xaotalar Macallasinin 34.3-cli maddeasine miivafiq olaraq sexsin ey-
ni vaxtda torotdiyi bir ne¢o inzibati xotaya dair daha ciddi xotaya
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gbro miloyyon edilmis sanksiya ¢orcivesinde tenbeh todbiri totbiq
edildikden sonra, macmuya daxil olan inzibati xatalardan hor hansi
birinin bir il erzinds tokrar toradildiyi halda, eavveller toradilmis ey-
ni inzibati xatanin moesuliyyeti agirlasdiran hal kimi nazere alinib-
alinmamasinda geyri-miioyyonlik mévcuddur.

Qeyd olundugu kimi, inzibati xetalara dair iglore baxan salahiy-
yotli orqan soxsin eyni vaxtda torotdiyi bir ne¢o inzibati xota lizro
daha ciddi xataya gore miioyyen edilmis sanksiya ¢or¢ivesinda ton-
beh totbiq etmosine baxmayaraq, eyni vaxtda térodilmis her bir in-
zibati xataya ayri-ayriligda qiymat verir. Bu baximdan Konstitusiya
Maohkomasinin Plenumu hesab edir ki, eyni vaxtda téradilen bir ne-
¢o inzibati xotaya gore hansi xetaya miinasibatde tenbeh todbirinin
totbiq edilmasindan asili olmayaraq, bir il erzinde hemin xetalardan
birinin tekrar toradilmasi inzibati masuliyyeti agirlagdiran hal hesab
edilir.

Lakin o da nezere alimmalidir ki, Inzibati Xotalar Moacellesinin
33.3-cili maddeasine miivafiq olaraq, bu Macellonin Xiisusi hissesi-
nin miivafig maddeasinds inzibati xota torkibinin alameti kimi ne-
zorde tutulmus mesuliyyeti agirlasdiran hal, inzibati tonbeh totbiq
edilorken tokrar nazere alina bilmaz.

Qeyd edilenlere asasen Konstitusiya Meahkemasinin Plenumu
asagidaki neticelora golir:

— Sexsin eyni vo ya miixtolif vaxtlarda toratdiyi bir ne¢oe inzibati
xotaya dair islore baxilmasi ayri-ayri orqanlarin selahiyyetine aid
olduqda, Inzibati Xetalar Macellesinin 34.1-ci maddesine esasen
miivafiq selahiyyaetli orqanlar terefinden har bir inzibati xataya go-
ro ayriligda inzibati tonbeh tatbiq edilmaelidir;

— Inzibati Xotalar Macallesinin 34.2-ci maddesi eyni ve ya miix-
tolif vaxtlarda toradilon ve baxilmasi eyni orqanin selahiyyaetine aid
edilmis inzibati xetalarin macmusunun yaranmasinin iimumi qayda-
sin1 miioyyoan edir vo onlarin hansit zamanda (eyni ve ya miixtolif
vaxtlarda) toredilmasinden asili olmayaraq eyni orqan terafinden
tortib olunmus inzibati xataya dair protokollar esasinda eyni vaxtda
baxilmasini nezorde tutur;

— Inzibati Xetalar Mocellesinin 34.3-cii maddesi soxsin eyni
vaxtda 6z hoarokatlori (horoketsizliyi) ile térotdiyi bir neco inzibati
xotaya dair islore baxilmasi eyni orqanin selahiyysetine aid olduqda,
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ona daha ciddi xetaya gore miioyyoen edilmis sanksiya ¢or¢ivesindo
tonbeh totbiq edilmasini nazerds tutur;

— Inzibati Xotalar Moecollosinin 34.4-cii maddesine gdre, soxsin
mixtalif vaxtlarda 6z heroketlori (herokatsizliyi) ile toroetdiyi bir
neco inzibati xataya dair islore baxilmasi eyni orqanin selahiyyati-
no aiddirse, hoamin orqan Macellonin 34.2-ci maddesine miivafiq
olaraq bu xotalara dair islore eyni vaxtda baxmalidir.

Belo islora baxilarken her bir inzibati xotaya gére miioyyen edil-
mis tonbeh nazere alinmali ve tetbiq olunan tenbeh Inzibati Xotalar
Macollasinin 25.4, 27.1, 28.3, 29.3 ve 30.1-ci maddsalerinde miioy-
yon edilmis haddlerden artiq olmamalidir.

Azarbaycan Respublikas1 Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Mohkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 ve 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemasi-
nin Plenumu

QORARA ALDI:

1. Sexsin eyni vo ya miixtolif vaxtlarda torotdiyi bir neco inziba-
t1 xotaya dair islere baxilmasi ayri-ayr1 orqanlarin selahiyystine aid
olduqda, Azerbaycan Respublikasi Inzibati Xotalar Macallosinin
34.1-ci maddeasine asasen miivafiq selahiyyetli orqanlar terafinden
her bir inzibati xataya gore ayriliqda inzibati tonbeh totbiq edilir.

2. Azorbaycan Respublikasi Inzibati Xotalar Moacallesinin 34.2-ci
maddasi eyni vo ya miixtelif vaxtlarda toradilon ve baxilmasi eyni or-
ganin salahiyyetine aid edilmis inzibati xetalarin mecmusunun yaran-
masiin imumi qaydasint miieyyen edir vo onlarin hansi zamanda
(eyni vo ya miixtalif vaxtlarda) téroedilmasinden asili olmayaraq eyni
organ terafinden tortib olunmus inzibati xetaya dair protokollar asa-
sinda eyni vaxtda baxilmasini nezerds tutur.

3. Azorbaycan Respublikasi Inzibati Xoetalar Mocelloesinin 34.3-cii
maddasi sexsin eyni vaxtda 6z haroketlori (haraketsizliyi) ilo tératdi-
yi bir neg¢o inzibati xotaya dair islere baxilmasi eyni orqanin selahiy-
yotino aid olduqda, ona daha ciddi xataya gore miioyyen edilmis
sanksiya ¢oar¢ivesinde tonbeh totbiq edilmasini nezeards tutur.

4. Azerbaycan Respublikasi Inzibati Xotalar Macallesinin 34.4-cii
maddesine gore, soxsin miixtalif vaxtlarda 6z horoketlori (horakat-
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sizliyi) ile toratdiyi bir neco inzibati xotaya dair islore baxilmasi ey-
ni organin selahiyyetine aiddirse, hemin orqan Macallonin 34.2-ci
maddesine miivafiq olaraq bu xotalara dair islore eyni vaxtda bax-
malidir.

Belo islora baxilarken her bir inzibati xotaya gére miioyyen edil-
mis tonbeh nazare alinmali ve tatbiq olunan tenbeh Inzibati Xotalar
Macollasinin 25.4, 27.1, 28.3, 29.3 ve 30.1-ci maddalerinde miioy-
yon edilmis haddlarden artiq olmamalidir.

5. Qorar darc edildiyi giinden qilivveye minir.

6. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” gozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkeamesinin Malumati”nda doarc edilsin.

7. Qorar gotidir, he¢ bir orqan ve ya soxs torafinden logv edilo,
doyisdirile ve ya rosmi tofsir edile bilmez.
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NUMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKHA

IMIOCTAHOBJEHHUE
IUDIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAVIIKAHCKOW PECITYBJIUKHU

O TonkoBanuu crarbu 34 Kogekca O6 AAMHUHHCTPATHUBHBIX
IIpaBoHapymeHuax A3zepoaiigxkaHnckoi Pecrnyommku

2 centa0pa 2020 roxa ropoa baky

[Mnenym  Kouctutyumonnoro Cyma  AzepOaiiixaHcKon
Pecniyonmuku B cocraBe ®apxama AOmymiaeBa (mpencenares),
Conbl CanmanoBoii, Cynabel ['acanoBoii, Popmana Hcmawsosa,
IIxeiixyna [IapamxaeBa(cynpsi-gokianuuk), Padasna I'Bamanze,
Maxupa Mypanosa, Ucel Hamxadosa nu Ksampana Lladuesa,

¢ yuactueMm cekperaps cyna ®apauga Anuesa,

B coorBerctBUuU ¢ yacteio VI cratem 130 Koucruryuun
AzepOaiinxkanckoir PecnyOnuku, cratesimu 27.2 u 33 3akoHa
Azepbaiinxanckoit Pecnyomuku “O Koncrtutynuonnom Cyne” u
cratbeii 39 Bnyrpennero YcraBa Koucruryuuonnoro Cyna
Azepbaiixanckoit  Pecniybnuku  Ha cymeOHOM — 3acedaHuH,
MPOBOAUMOM B TMOpPSAKE CHEUAIbHONW INHCHhbMEHHOM MpPOLEeAypbI
KOHCTUTYLIMOHHOTO CYHAOIPOU3BOACTBA, HA OCHOBAHUU OOpaIieHus
Banakenckoro Paiionnoro Cynma paccMOTpesn KOHCTUTYUHMOHHOE
neno o tonkoBanuu ctatbu 34 Komekca OO0 AIMHUHHCTpPaTUBHBIX
[TpaBonapymenusx A3zepOaiimxanckoi PecryOnuku.

3acnymas goknan cyapu . Fapamxaesa, u 0OCyauB, MUChbMEHHBIS
BBICTYIUICHUSI 3aWHTEPECOBAHHBIX CYOBEKTOB Cylbpio bamakeHckoro
PaitonHoro Cyga 3amuHa TaxupoBa, 3aBeaywlolias CeKTOPOM
AIMUHUCTPATUBHOIO 3aKOHOAATEILCTBA OTHEJIA TOCYIAPCTBEHHOI'O
CTPOUTEJILCTBA, AJIMUHUCTPATUBHOTO U BOEHHOTO 3aKOHOJATENIbCTBA
Mumin  Memxnuca AzepOaiimxanckoir Pecnyonuku Kamanu
[TamaeBoil, cHeLMaTUCTbl U3YYWIM U OOCYIWIM THUCbMEHHBIE
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JAOBOJABI, MaTEpUAIbl [€Jla, MPEACTABIEHHbIE IIpelcenareiemM
Yronosuoii Kommernn Bepxosnoro Cyga A3zepOaiijizKaHCKOM
PecniyOnuku Xacuzom HacuboBbiM U mpencenareneM YToJ0BHOU
Komnernn bakunckoro AnemnauuonHoro Cyna 3DiapMapoMm
Parumossim, [Tnenym Koncturynmonnoro Cyna AzepOaiiikaHcKoi
Pecrnyomuku

YCTAHOBMUI:

Banakenckuii Paitonnsiii Cyn obparuiics B KOHCTHTYIMOHHBIN
Cyn Aszepbaiimkanckoil Pecniyonuku (anee — KoHCTUTYLIMOHHBIN
Cyn) ¢ mpocsboii 0 TOJMKOBaHMM TOJIOXKeHus cratedl 34.1, 34.2,
34.3 u 34.4 Kogekca O6 AnmuHuCTpaTUBHBIX [IpaBOHApYIIEHUIX
AzepOaiinxanckoir  Pecnyonuku  (namee - Komeke OO0
AnvunnctparuBHbiX [IpaBoHapyleHuIXx).

B oOpamenuu ormevaercs, YTo 10 Marepuaiam Jeina o0 aaMu-
HUCTPATUBHOM IIPABOHAPYILLIEHUHU, HAXOAIIIEMCS B IPOM3BOICTBE
cyna, A.Tapanos B pa3Hoe BpeMs COBepLIAl aJIMUHUCTPATUBHBIE
npaBoHapymieHusi. Tak, cOITacHO MpPOTOKONy 00 aJIMHUHHCTpa-
TUBHOM mnpaBoHapymienun ot 11 mapra 2020 roma, A.TapanoBeiM
c 1 despang 2020 roga ObLIO COBEpIIEHO AIMHHUCTPATUBHOE
IIpaBoOHapylleHue, mnpegycMorpeHHoe cratbeil 157 Kopekca 00
aIMUHHUCTPAaTUBHBIX ITpaBoHapylieHnax Ha ocHoBaHuMu mpoTokoiia
00 aJMUHUCTpPATHUBHOM IpaBoHapymieanu ot 11 mapra 2020 roma
Ne 510 Kopmekca 00 aJIMUHHCTpPATUBHBIX IPaBOHAPYLIEHUIX MU
APYroro MpOTOKOTa 00 aIMHUHUCTPATUBHOM IMPABOHAPYLIEHUH OT
TOM e JaThl YCTAHOBIIEHO, YTO yKa3aHHbIE B crarbe 157 Komekca
aIMUHUCTPATUBHBIE  IPABOHAPYIIEHUS  OBUIM  COBEpIICHBI
OIIHOBpeMeHHO, 23 despania 2020 rona.

Tak, B COOTBETCTBMM C HPOTOKOJOM 00 aJIMUHHCTPATUBHOM
npasoHapywennu ot 11 mapra 2020 rona A.TapaoBeiM B CpOK 110
1 cespans 2020 roga 6bUT0 COBEPIICHO AJIMUHUCTPATUBHOE IPABO-
HapyieHue, npeaycMorpeHHoe cratheit 157 Komekca O6 Anmu-
HUCTpaTUBHBIX IIpaBoHapylIeHNsIX, B COOTBETCTBUU C IIPOTOKOJIOM
00 aJMUHUCTPATUBHOM IpaBoHapymeranu ot 11 mapra 2020 roma
— aIMUHHCTPAaTUBHOE IIpaBOHApYyLIEHUE, IPEAYCMOTPEHHOE
crarbeil 510 Kogekca O6 AnmunuctparuBHbix [IpaBoHapymeHusIX
U B COOTBETCTBUU C IPYIUM IPOTOKOJIOM 00 aIMUHHMCTPATHBHOM
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NpAaBOHAPYIIEHUM  YCTAHOBJIEHO, 4YTO  aIMHUHUCTPATUBHBIE
NpaBOHApYIIEHUs] ObLIM COBEPIICHbI OTHOBPEMEHHO, 23 (eBpas
2020 rona.

OO6partienre 06ocHOBBIBaeTcs TeM, uto B Konekce O6 AjMUHUCTpa-
TUBHBIX [IpaBoHapylIeHUs X HE 4YeTKO CcOPMYJIUPOBAHBI HOPMBI O
pacCMOTpPEHUM JieJ 10 HECKOJIbKMM IPaBOHAPYIIEHUSM,
COBEPILIEHHBIM OJHUM U TEM XK€ JIMLOM B OJIHO U TO XK€ BpeMs WU
B pa3HO€ BpeMs, B TOM CJlyyae, €Cld K KOMIIETEHUUH OJHOr0 U
TOTO XK€ OpraHa OTHOCUTCS MX OJHOBPEMEHHOE PacCMOTPEHHE U
HAJIOXEHHE B3bICKAHUS 32 3TU MPABOHAPYILIEHUS, YTO MPUBOAUT K
BO3HUKHOBEHUIO HEOMPEAEIEHHOCTU B CyJeOHOI MpaKTUKe.

Tak, ecnmu B crarbe 34.1 Komekca OO0 AJIMUHUCTPATUBHBIX
[IpaBoHapyilleHUIX OTMEYaeTCsl IPUMEHEHUE aIMUHHCTPATUBHOIO
B3bICKaHMSl 32 KaXJ0€ IpaBOHAapylIEHHE B OTHEJIBHOCTH, TO B
cratbe 34.3 panHoro Kojekca npeaycMOTpPEHO IpUMEHEHHE
B3bICKAHUSl B paMKaX CaHKIIMH, YCTAHOBJIEHHOU 0oJiee Cepbe3HbIM
MpaBOHApPYIIIEHUEM, 32 HECKOJIbKO aJIMUHUCTPATUBHBIX IPaBOHAPY-
LIEHUI, COBEPLIEHHBIX JIULIOM OJHOBPEMEHHO.

Hapasue ¢ atum, crares 34.2 Konekca O0 AJIMUHUCTPATUBHBIX
[IpaBoHapylieHUsIX TMpeaycMaTpuUBaeT IMOJOXEHUd O OJHO-
BPEMEHHOM PAacCMOTPEHMHU [eJ 10 HEeCKOJbKUM aJIMHUHHUC-
TPATUBHBIM MPABOHAPYIIEHUSIM, COBEPIIEHHBIM JIUIIOM B OIHO M TO
Xe BpeMsl WM B pa3HOE BpeMs, €CJIM 3TO OTHOCHUTCA K
KOMIIETEHIMU OJHOIO M TOrO XK€ OpraHa, HO B 3aKOHOJAATEJIbCTBE
00 aIMUHHUCTPATUBHBIX I[PABOHAPYIIEHUSIX OpraHaMu W
JAOJKHOCTHBIMM  JIMLIAMM, HauyaBlllie TMPOU3BOACTBO, a TaKxke
CydaMM, pacCMaTpPUBAIOIIUMH JIeJIO, TOPSAOK U TPaBUIO
00BbeIMHEHUS! B OJJHOM ITPOMU3BOJCTBE HECKOIBKHMX MPOTOKOJIOB 00
aIMUHUCTPATUBHBIX MPABOHAPYIIEHUIX HE YCTAHOBIJICHBI.

[Ipu »TOM 3adBUTENH OTMEYAET, YTO B 3aKOHOAATEIhCTBE 00
AIMUHUCTPATUBHBIX MPABOHAPYIIEHUSIX OTCYTCTBYIOT MOJIOXKEHUS O
BO3MOXHOCTH PAaCCMOTPEHHUS MAaTepUaIoB MO Jely O HECKOJbKUX
AQIIMUHUCTPATHUBHBIX TPABOHAPYIIEHUSIX, OTHECEHHBIX K KOMIIe-
TEHLUUU Pa3HBIX OPraHOB WJIM K€M, B KaKOM MOPSJIKE OHU JOJIKHBI
OBITh PACCMOTPEHBI, a TAKXKe MOPSAOK PACCMOTPEHUS, TPUMEHEeHUS
U coOpaHUsl aJIMUHUCTPATUBHBIX B3bICKAHMIA.

Ccrhinadach Ha MOJIOXKEHUS YronosHoro Kogekca
AzepOaiimxanckoir Pecriyonuku (nanee — Yromosubeiii Kojgekc) o
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IpaBUIax U YCIIOBUSIX HAa3HAUEHUS HaKa3aHMd 3a MPECTYIUIEHUS 110
COBOKYITHOCTH T[IPECTYIUIEHUH, OH TakXe IOAHI BOIPOC O
BO3MOXHOCTH IIPUMEHEHHUS] COOTBETCTBYIOLIUX MOJIOXEHUI YrOJIOB-
HOT'O 3aKOHa 10 aHAJIOTUM B aJIMUHHCTPATUBHOE IIPOU3BOICTBO.

[lo MHEeHHUIO cyla, HATMYKME Pa3HbIX MOAXON0B K PaCCMOTPEHUIO
TaKux el U TOT (paKT, YTO HEKOTOpPbIE BOIIPOCHl HE Yyperysu-
POBaHBl COOTBETCTBYIOIIMMH HOpPMaMH B 3aKOHOAATENILCTBE 00
AIMUHUCTPATUBHBIX TMPAaBOHAPYIICHUIX, OOYCIOBUIN HEOoOXO-
AUMOCTb TOJIKOBaHUS BbIlIEyNnoMsiHyThIX HOpM Konmekca 06
AnmvunuctpatuBHbix [IpaBoHapyileHHsIX.

B cBa3u ¢ obpamenuem [Inenym Koncrurynmonnoro Cyna
CUYHMTAET HEOOXOTUMBIM OTMETHUTH.

[locynapcTtBeHHble OpraHbl He TOJBKO H30€raloT HEe3aKOHHbIX
OrpaHWYEHUil mpaB W cBOOON uYelnoBeKa, HO U 00OeCreunuBaroT
BEPXOBEHCTBO 3aKOHA B 0O0IecTBe. 3aKOHOAaTeIbHAas, WCIOIHU-
TelbHAs M cyneOHas BiacTh oOs3aHbl COONMIONATh M 3aLIUILATH
npaBa M CBOOOIBI 4YeIOBEeKa M TpaXxJaHWHA, 3aKpelyICHHbIE B
Koncruryuun (gactp I CTaTbhu 71 Koncruryuun
Azepbaiingxanckoil Pecniyonukm).

[ToMmuMo cpeacTB 3amuUThl MpaB U CBOOOA  4YeIOBEKa,
BBIIICYIIOMSIHYTas KOHCTUTYLIMOHHAs HOpMa IMpeaycMaTpUBaeT
HIMYME 3alIUTHBIX HOPM B YIOJIOBHOM, aIMUHUCTPATUBHOM U
APYIrUX pENpPecCUBHbIX W TMPEBEHTUBHbIX OOJACTSX IpaBa B
KayecTBe TapaHTUM B®TUX IMpaB. Takum oO0pa3oMm, KaxIblii
rOCYIapCTBEHHBI OpraH JOJXeH o0ecrnedynBaTh BEPXOBEHCTBO
3aKOHQ, 3alluInas TMpUd 3TOM I1IpaBa M CBOOOABI 4YeIOBEKa B
Ipeaenax CBOMX IMOJIHOMOYUIA.

3aKoHOJATENbCTBO 00 aIMUHUCTPATUBHBIX IPABOHAPYIICHHUIX
ocHOBbIBaeTcsd Ha KOHCTUTYIMHU, OOHIENPUHSATHIX HOPMax W
NPUHIUNAX  MEXIYHapOIHOTO 1pasa. 3agaum  3TOrO
3aKOHOJATeIbCTBA — 3allUTa MpaB U CBOOOX uejIoBeKa U
rpaxJaHiHa, WX 3J0pOBbS, CAHUTAPHO-3MUIEMHUOIOTHYECKOTO
Omaroronyynss HaceJeHHs, OOINEeCTBEHHOH Mopaid, COOCTBEeH-
HOCTH, ®KOHOMHUYECKHUX MHTEpPEeCcOB TIpaxjaaH, OOIIECTBEHHOTO
nopsiaka U 6€30MacHOCTH, OKPYXAIOIIel Cpeibl, TOCYIapCTBEHHOTO
yIpaBlI€HUS, YKpEIUIEHHS 3aKOHHOCTU M MPeJOoTBpaLIEHUs
aIMUHUCTPATUBHBIX TpaBoHapymeHuii (cratbs 2 Komekca OO0
AnmvunuctpatuBHbix [IpaBoHapyleHHIX).
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Cornacio cratee 4 Komekca O06 AZMHHUCTPATUBHBIX
[TpaBoHapyleHUdX, KOTOpas IMpelycMaTpUBAET IPUHLMUIIBI 3aKOHA
00 aJMUHUCTPATUBHBIX MpPaBOHAPYIIEHUIX, 3TOT Komekc ocHOBaH
Ha MPUHIMIIAX YBaXEHHs IpaB U cBOOO] yelloBeKa U IpaXIaHUHA,
BEPXOBEHCTBA 3aKOHA, PAaBEHCTBA INEPE] 3aKOHOM, IIPE3yMIILUs
HEBUHOBHOCTH, CIIPABEIJIMBOCTb U IpPENyNpPEXACHUE aAMUHUCTpa-
TUBHBIX [PaBOHAPYILIECHUM.

B cootercTBuu co crarbeit 6.1 nannoro Komekca agMuHuctpa-
TUBHOE B3bICKAHME 3a aJMMHUCTPATHUBHOE IIpaBOHApYLIEHUE
IpUMEHsIEeTCd B COOTBETCTBUM ¢ HacrodmwuM Koxekcowm.
B3bickaHue, HajaraeMoe Ha JIMLIO, COBEPIUMBLIEE aAMHUHUCTpA-
TUBHOE TPAaBOHAPYIIEHUE, JOJKHO OBITh CIPABEIJIUBBIM, T.€. OHO
JNOJIKHO  COOTBETCTBOBATb  XapakTepy aIMUHHCTPATUBHOIO
[IPaBOHAPYIIEHUs, 0OCTOATENbCTBAM €r0 COBEPIUEHUS U JIMYHOCTU
Jula,  NPU3HAHHOTO  BHHOBHBIM B QJMMHUCTPATHBHOM
npaBoHapymeHud. HuKTo He MoxeT ObITh TMpUBIEYEH K
aIMUHUCTPATUBHOM OTBETCTBEHHOCTH [BaXIbl 32 OJHO U TO Xe€
aJMUHUCTpaTUBHOe npaBoHapyieHue (cratbsi 9 Kopekca OO0
AnmunuctparusHeix [IpaBoHapymieHusx).

[TpaBoBasg mnosuuus Ilnenyma Koncturynnonnoro Cypa 1o
cratbe 9 Komekca O6 AnmunuctpatuBsbix [IpaBoHapylieHHSIX B
[TocranoBnennn ot 4 centsgops 2018 roga “O TOIKOBaHUU CTAThH
528.1 Konekca AzepOaiimxanckoii Pecniyoimuku O06 AjaMHUHHCTpa-
TUBHBIX IIPABOHAPYLIEHUAX C TOYKM 3peHud crared 9.2. u 35
Hacrosdwero Kopekca ‘“3akioyanach B TOM, 4YTO IPUHLMII
CIPaBEIJIMBOCTH ONPEAESET IPAHULY MEXIy €ro OTJIMYUTEIbHBIM
KpPUTEpUEM U JAESIHHEM, KOTOPOE CUMTAETCS aAMUHUCTPATHUBHBIM
IIPaBOHAPYILIEHUEM U JPYTMMHU IIPaBOHAPYLUEHUSAMM.

DTOT NPUHLMIT YCTAaHABIMBAET OTBETCTBEHHOCTh KaXIOIo JIMLA,
COBEPLIMBILETO IPOCTYIOK, 3a AEIHUE, CYMTAIOLIEEC] AAMUHUCTpa-
TUBHBIM IIPaBOHApPYILIEHHEM, OIpeneseT o0beM aIMHUHHCTpa-
TUBHOM OTBETCTBEHHOCTH I10 MPOINOPLMOHATBHOCTH.

Hcxond W3 npuHLMIA CHPaBEMJIMBOCTH, CTaTbU, IIpeLyc-
MaTpUBalOIIME HaKa3aHWE 3a BUABl  AAMUHUCTPATUBHBIX
NPAaBOHAPYIIEHU, HAIPOTHUB, OIPEIENS0T HWHANBUAYAIbHBIE
pasmepsl,

Cormacno cratbe 12 Komekca 006 agMUHHCTPAaTHBHBIX TPaBO-
HApyLIECHUSAX aAIMUHUCTPATUBHBIM IIPAaBOHAPYILIEHUEM CUYMTAETCA
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nesHue (nencTBre win Oe3eicTBHe), MocsTalllee Ha OXpaHsieMble
HactosmuM KopekcoMm o0OIIecTBEeHHbIE OTHOILICHMS, SIBJISIOIIEECS
NpaBOHApYIIEHUEM, [PU3HAHHBIM BHHOBHBIM (COBEpIIEHHOE
YMBILLJIEHHO WJIH [0 HEOCTOPOXHOCTH) W BJIEKYIIee aIMUHUCTpa-
THUBHYIO OTBETCTBEHHOCTb.

B cootBerctBumn co crarbeii 3 Kopekca K aIMHUHUCTPATUBHOM
OTBETCTBEHHOCTH M B3BICKAHUIO MMOMJIECXKHUT TOJBKO JIMIIO,
coBepuIMBIlIee JesiHue (jelicTBue Win Oe3elicTBUe), MPU3HAHHOE
BUHOBHBIM B COBEPILIEHUM AJIMUHUCTPATUBHOIO IPABOHAPYIIECHUS,
perycMOTpeHHOro HacrosmmM Kojgekcom, u nMeroliee Bce Apyrue
MPU3HAKU COCTaBa aIMUHHMCTPATUBHOIO MPABOHAPYILICHMUS.

AIMUHUCTpaTUBHOE B3bICKAHUE HajlaraeTcs B Mpenenax,
yCTAHOBJIEHHBIX cTaTheil Kojekca 00 aJMUHUCTPATHBHBIX IPaBO-
HAapyLUIEHUSIX,  I[peaycMaTpUBAOIIEd  OTBETCTBEHHOCTh  3a
COOTBETCTBYIOIIIEE AAIMUHUCTPATUBHOE IpaBoHapylueHue. CaHKus
CTaTel, yCTaHAB/IMUBAIOIIUX OTBETCTBEHHOCTb 3a Pa3IMYHBbIE BUJIbI
QIMMHUCTPATUBHBIX MPaBOHAPYIIEHUM, IpeIycMaTPpUBAET BUJ
B3bICKAHHMS U €ro BO3MOXKHBI 00bEM B COOTBETCTBHHM CO CTaThei
31.1 Kopmekca 00 aJIMUHHCTPATHBHBIX MPABOHAPYIIEHUSIX
HaKa3aHWe 3a aJMUHUCTPATUBHOE IPABOHAPYIIEHUE Hajaraercs B
coorBercTBUU ¢ HactodmuMm Kogekcom. Ilpu HatoxeHuun
QIMUHUCTPATUBHBIX  B3bICKAHMH  Ha  (PU3UYECKUX  WJIU
JAOJIKHOCTHBIX JIMIl YYMTHIBAIOTCSl XapakKTep IPaBOHAPYLIEHUS,
00CTOSTEIbCTBA,  XapaKTepusyloliue JIUIO, COBEpIIUBIIEe
aJIMUHUCTPATUBHOE [pPaBOHApYILlEHUE, CTEeleHb €ero BUHBI,
UMYIIECTBEHHOE MOJI0XEHHUE, a TAKXKe CMSTYAIOUIUEe U OTArYarolme
oOcrogrenbcTBa. [Ipy HaTOXEHUU aTMUHUCTPATUBHBIX B3bICKAHMIA
Ha IOPUIUYECKMX JIML XapakTep aJMUHUCTPATUBHOIO IPaBO-
HapylLIeHUs, pa3Mep JIbIOT, MOJYYEHHbIX HOPUAUYECKUM JIULIOM B
pe3yspTaTe aJAMUHUCTPATUBHOIO MPABOHAPYILUEHUS, WIH XapaKTep
U CTeleHb 3alllUIIeHHOCTH, OOCTOSATENbCTBA, XapaKTepHU3YIOIIHe
IOpUAMYECcKOe JIMIO, B TOM 4Hcie ero (UHAHCOBbIE U
MaTepuaIbHble IEHHOCTH. UMYILIECTBEHHOE MOJI0XeHue, 01aroTBo-
pUTesIbHAS WU UHAsd OOLIEeCTBeHHAs JeATeIbHOCTh, 3aHUMAIOIIAsICS
MOJIE3HOM JEATENbHOCTBbIO, A TaKXe YYTEHbl CMsSr4yaroume U
otsargaromue oobcrosgrenbcTBa (cratb 31.2 m 31.3 Kopmekca 00
AQIIMUHUCTPATUBHBIX MPABOHAPYIIECHUSX ).
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OmauM U3 0000 BaXHBIX BOMPOCOB 3aKOHOAATEIhCTBA 00
AIMUHUCTPATUBHBIX MMPABOHAPYIIEHUSIX, CBI3aHHBIX C HATOXEHUEM
B3bICKAHUS, SBISETCS TMOPSIIOK HATOXEHUS aIMUHUCTPATUBHOTO
B3bICKAHUS Ha JIMLIO, COBEpIIUBIIEE HECKOJIbKO aAMUHUCTpa-
TUBHBIX [IPABOHAPYIICHUI. DTU MpaBuiia PeryJupyrorcs crarbeil 34
Koznekca 06 aIMUHUCTPATUBHBIX MPABOHAPYIICHUSIX.

Tak, comtacHo crarbe 34 Kopnekca, eciau JIMIIO COBEPIUMT ABa U
6osiee aIMUHUCTPATUBHBIX MIPABOHAPYILIEHHUS, OHO TIOIUIEXKUT OTIEIhb-
HOMY aJIMMHUCTPATMBHOMY HaKa3aHUIO 3a Kaxaoe aJIMHHUCTpa-
TUBHOE IpaBoHapylieHue (crares 34.1).

Ecnu paccmorpeHue pAen1 O HECKONbKUX —aIMHHUCTPATUBHBIX
MIPABOHAPYILIEHUIX, COBEPIICHHBIX JIUIIOM B OJHO U TO XK€ BpeMs WU
B pa3HOE BpeMsi, OTHOCUTCI K KOMIIETEHILIUM OJIHOIO U TOTO Xe opra-
Ha, TO 3T JeJ1a JOJIKHBI pacCMaTpuBaThCs OIXHOBPEMEHHO (CT. 34.2).

Ecnu B KOMIETEHIMIO OAHOTO U TOTO Xe OpraHa BXOIUT
paccMOTpeHHe Jejl O HECKOJIbKMX aJIMUHHCTPATUBHbBIX IPABO-
HApYIIEHUSIX, COBEPIIECHHBIX JIMIIOM OJHOBPEMEHHO CBOUMH
nevicTBusIMU (6e3eiicTBUEM), 3TO JIMLO TOMJIEXKUT HaKa3aHUIO B
npejenax CaHKLMHM, YCTaHOBJIEHHOW 3a Oojee  TIAXKOE
NpaBoHapylilieHre. B 3ToM ciyyae K OCHOBHOMY HaKa3aHHIO MOXET
ObITh JOOABIIEHO OJHO W3 JIONOJHUTEIbHBIX HaKa3aHUi,
NIPeAyCMOTPEHHBIX 3a JII000e W3 MpaBoHApyIeHui (ctaths 34.3).

Ecnu paccMoTpeHue Jiel O HECKOJIbKUX aIMUHUCTPATHBHBIX
MPaBOHAPYIIEHUSX, COBEPUIEHHBIX JIMIIOM B Pa3HOE BpeMsi CBOMMMU
neiicTBusMu (O6e3neiCTBUEM), BXOIUT B KOMIIETEHIIMIO OJHOTO U
TOTO X€ OpraHa, HakazaHue, HAJIOXEHHOEe Ha JIMIO0, B OTHOIIEHUU
KOTOPOTO BEIETCS aIMUHUCTPATUBHOE IMPOU3BOACTBO, HE MOXET
IIPEBBILLIATh YKa3aHHbIE MpeAesibl. B crartbax 25.4, 27.1, 28.3, 29.3
u 30.1 nacrosmero Konekca (crated 34.4).

[Inenym Koncturyunmonnoro Cyga cudraer, 4ro [Jis
NPOSICHEHUS BOIPOCOB, TIOAHATHIX B OOpallleHWW, YyKa3aHHbIE
HOPMBI CJIeyeT paccMaTpuBaTh OTAEJBHO U TOJIKOBAaTh B
cootBeTcTBUM ¢ mnpuHuunamu Kopmekca O6 AAMHHHUCTPATUBHbBIX
[TpaBoHapyIIeHUSX.

[Ipexne Bcero, BaXHO pa3inyarh KOJUYECTBO IPABOHAPYILLIECHUIA
U UX BUJbI, BCTPEYAIOIIMECS B TEOPUU U IMpaKTUKe Ipapa. Takum
o0pa3oM, B HEKOTOPHIX CIydadx JIMIIO COBepIIaeT JBa W Oonee
aIMUHHUCTPATUBHBIX MPABOHAPYIIEHUS OAHOBPEMEHHO WIH B
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pasHoe BpeMms. DTO co30aeT Habop aJMUHUCTPATUBHBIX MPaBO-
HApYLIEHUH, KOTOPBIM ABIAETCd PA3HOBUAHOCTBIO IIPABO-
HapyIIeHNs, COBEPIICHHOTO MO OOIBIINHCTBY MPECTYIUICHUH.

B rTeopunm nmnpaBa yIOMMHAIOTCS CJEIylOIIME OCOOEHHOCTH,
COCTABJISIIOLIME COBOKYIHOCTh aIMMHMCTPAaTUBHBIX IPaBOHapY-
LICHUN:

O COBEpLIEHUE AJIMUHUCTPATUBHOIO IPAaBOHAPYIIEHUS JBYX U
Oosiee caMOCTOSATENBHBIX COCTABOB;

O COBEpLIEHUE aJMHUHHMCTPATUBHOIO IIPABOHAPYLUIEHUS OJHUM U
TEM XK€ JINLIOM B OJHO M TO X€ WM Pa3HOE BPeMS;

0 JIMIIO, COBEpILUBIIIEE JBa U Oojee aIMUHUCTPATUBHBIX MPABO-
HapyIIeHUs, He MOXET ObITh IOIBEPrHYTO AJAMUHHCTPATUBHOMY
B3bICKAHUIO HU 3a OJHO U3 3THUX IPABOHAPYILICHMIA;

0 HecoONoeHHe CPOKOB MpPUBICYEHUS K aAMUHHCTPATHUBHOI
OTBETCTBEHHOCTHU 32 KaXJI0€ U3 COBEPLUEHHBIX aAMUHUCTPATUBHBIX
IIPaBOHAPYILIEHUN;

O pPaccMOTpPEHHUE JIeJT O HECKOJIbKUX aJIMUHUCTPATUBHBIX IMPABO-
HApYLIEHUSX, COBEPIUEHHBIX JIMLIOM B OJHO M TO XK€ BpPeMs WIN B
pa3Hoe BpeM$, OTHOCUTCSI K KOMIIETEHLIMM OJHOTO M TOIO XK€
OpraHa.

B  coorserctBum co crateeir 34.1 Kopmekca 06
AnvunnctparuBHbiX [IpaBoHapynieHusx, €ciau JIMO COBEPILIUT JBA
Wi Gosiee aAMUHHMCTPATHBHBIX MPABOHAPYIIEHHS, OHO TOIECXKHT
OTHEJBHOMY aJIMHUHUCTPAaTHMBHOMY HaKa3aHUIO 3a KaxJoe
aIMUHHUCTPAaTUBHOE IpaBoHapylueHue. Kak BUIHO M3 conepxaHus
CTaTbU, €CJIM JIMIO COBEPLIAET HECKOJIBKO aAMHHHUCTPATHUBHBIX
[PaBOHAPYILIEHU M 3TH IPaBOHAPYIIEHHS OTHOCATCS K KOMIIe-
TEHLMU OTAEIbHBIX OpraHoB, 0€3 MCK/IIOYEHUS OHO IOIEKUT
OTHEJBbHOMY aJIMHMHUCTPAaTHBHOMY HaKa3aHUIO 3a KaxJaoe
npaBoHapylleHue. Buoumo, 3aKkoHOAATeNb MCKJIOYUI COBOKYII-
HOCTb QJIMUHUCTPATUBHBIX IIPaBOHAPYILIEHU B BTOW CTaThe MU
CBSI3Q/1 €€ C HAJIOXKEHHUEM OTJIEIbHbIX aIMUHUCTPATUBHBIX IITPacdoB
Pa3sHBIMM OpraHamMu 3a KaxXHoe aJMUHHCTPAaTUBHOE IIPaBO-
HapylLIEHUE.

Takag mo3unusg obyciosieHa Tem, 4to ctatbd 40 Komekca O6
AnmunucTtpatuBHbeix [IpaBoHapylIEHUSX YETKO OIpeiesseT Kpyr
OpPraHoOB (HOJXKHOCTHBIX JIMI[), YINOJHOMOYEHHBIX paccMaTpuBaTh
nena o0 aIMUHUCTPATHBHBIX NpaBoHapylleHusx. CormacHo 3Toi
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cTatbe Jena 00  aIMUHUCTPATUBHBIX  IPABOHAPYIICHUSX
paccMaTpuBaKOTCAd PAUOHHBIMU (FOPOJCKMMH) CYIaMH, KOMHC-
CHUSIMU MO 3alluTe IMpaB U MHTEPECOB HECOBEPILIEHHOIETHUX
(KoJuIeruaipHbplii  OpraH),  COOTBETCTBYIOIIUMU  OpraHaMu
UCIIOJTHUTENIbHON BiacTu, LleHTpanbHbIM OaHKOM, OpPraHoM,
CO3/IaHHBIM COOTBETCTBYIOLIUM OPraHOM HCIIOJHUTEIbHOW BJIACTH.
(IOJIXKHOCTHBIE JIMILIA).

Cnemyer 0cob60 OTMETHUTH, YTO B OTJIMYHE OT JIPYrUX OPraHoOB U
JOJKHOCTHBIX JIML, YKa3aHHBIX B 3aKOHOJATENIbCTBE 00 aIMUHUCTPA-
TUBHBIX [PaBOHAPYIICHUSIX, Jeja 00 aIMUHUCTPATUBHBIX IPaBO-
HAPYIICHUSX, SBJISIOMUECS OTHOCUTENILHO KPYITHBIMU OOIIECTBEHHO
OITACHBIMU U CIIOCOOHBIE MOBJIEYD 3a 0001 00jIee TSIKKUE CAHKIUU,
paccMaTpUBAIOTCSl PaiiOHHBIMU (TOPOICKMMH) CyJaMu, MpUYEM Kpyr
3THUX Aen onpenensercs crarbeil 43 Kojekca 00 aIMUHUCTPATUBHBIX
MIPABOHAPYIIICHUSIX.

3akoHozarenb yctaHoOBWI B crarbe 43.3 Hacrosmero Kopekca,
YTO TPaBO paccMaTpuBaTh jeja 00 aIMUHUCTPATUBHBIX IPaBO-
HapylleHusiX, yKa3aHHbIX B crathe 43.1 Kopekca, npuHamIexuT
COOTBETCTBYIOLLIEMY OpPraHy HCIOJHUTEIbHON BJIacTH, a B cliydae
AIMUHUCTPATUBHBIX TPABOHAPYIIEHUN — KOMIIETEHTHOMY OpraHy
(IOJIKHOCTHOMY JIMILY). ) C YYETOM XapakTepa aIMUHUCTPATUBHOIO
MpaBOHAPYIIEHUS, JIMUHOCTU TMPABOHAPYIIUTENS, CTEINEeHUu €ero
BUHBI, OTSTYAIONIMX OOCTOSTENHCTB U HATWYMS KOH(UCKOBAHHBIX
TOBapOB HAMpaBiIsgeT MPOTOKOA 00 aJIMUHUCTPATUBHOM IPaBO-
HapylieHuu B cyd ajigd paccmorpenud. [nenym KoHCTUTynmoHHOro
Cyna cudrTaer, 4YTO MOTHBHUPOBAHHOE pEIIeHHe TOJIKHO OBITh
MPUHSITO KOMIIETEHTHBIM OPraHOM (JIOJDKHOCTHBIM JIMIIOM).

B otnmume ot crateu 34.1 Komekca O6 AIMUHHUCTPAaTHBHBIX
[TpaBoHapymienusx, cratesi 34.2 mpeacrapiseTr coboit Habop nen
00 aJIMUHUCTPATUBHBIX MPABOHAPYIICHUSX, MEPEJaHHBIX 3aKOHO-
jarejieM B WHOM TIOpSIKE M B KadecTBe OOImEeld HOPMBI 110
OTHOWIIEHHI0 K TnocienywommM HopMmam (cratbu 34.3 u 34.4),
OIpEIETSAIOIINM, KaK 3TH Jiella pacCMaTPUBAIOTCS U HaKa3bIBAIOTCH.
Takum oOpazom, cornacHo cratbe 34.2 Kopekca, ecinu paccMoT-
peHue JieJl O HEeCKOJIbKMX aJIMUHMCTPATUBHBIX IPABOHAPYIIEHUSIX,
COBEPILEHHBIX JIMIOM B OJHO W TO XK€ WIM pPa3HOe BpeMms,
OTHOCHUTCS K KOMIIETEHIIMU OJHOTO W TOTO XK€ OpraHa, 3TH Jieja
JOJXHBI pAacCMaTPUBAThCS OJHOBPEMEHHO. 31eCh 3aKOHOIATesb
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ornpenenun obiiee yciaoBue sl BO30yXIEHHsS MPOM3BOACTBA IO
HECKOJIBKMM aIMUHUCTPATUBHBIM ITPABOHAPYLIEHUAM, COBEpLIECH-
HbIM B OIHO WIM pPa3HOE BpeMs, U IMPEAyCMOTPEI HX OIHO-
BPEMEHHOE pacCMOTPEHHUE, HE3aBUCUMO OT TOro, Korga (B OfHO U
TO Xe WIM B pa3HOe BpeMsi) OHU ObLIM COBEpLIEHbl. 3aKOHO-
JAaTeJIbCTBO YCTAHOBUIJIO, YTO Ji€Jla O HECKOJIBKUX aJIMHUHMCTPA-
TUBHBIX IIPAaBOHAPYLLICHMAX, COBEPLICHHBIX B OJHO U TO X€ WIH B
pasHOE BpeMs, PACCMaTPHUBAIOTCS 3aKOHONATEJIbHBIMU OpraHaMu
OJHOBPEMEHHO.

[Tnenym KOHCTUTYLMOHHOrO cyga TakKXke JOJLKEH OTMETHTb,
YTO, €CJAM B KOMIIETEHLIMIO OAHOIO M TOIO XK€ OpraHa BXOIUT
COCTaBJIEHHE IHPOTOKOJA O HECKOJIbBKHUX aIMUHHUCTPATUBHBIX
IIPaBOHAPYILIECHUAX, COBEPLUEHHBIX JIMLIOM B OJHO M TO XK€ WIH
pazHOe BpeMsd, KOIrJa YCTaHOBJIEHO, YTO ITPOU3BOJACTBO IO JIELY
NOANAJAET MOJA IOPUCIUMKLUIO CyHda, B LEISX 3alIUThl IIPUHLIMIA
MPOLIECCYATHHOTO TpecedeHns U o0ecreueHus] pacCMOTPEHUs Jel
B CpPOKM, YCTAHOBJICHHBIE 3aKOHOM, COOTBETCTBYIOIIMH YIIOJIHO-
MOYEHHBI OpraH (JOJKHOCTHOE JIMIO) BIpaBe OOBEAVNHMTD
HECKOJIbKO Jiell  (IIPOTOKOJIOB) 00 aJMUHHCTPATUBHBIX IIPaBO-
HapyLIEHUsX U HarpaBuTh UX B cyl. [Tosromy crarea 34.2 Kogekca
O6 AnmunucTpaTuBHBIX [IpaBoHapylmeHUSIX MpeaycMaTpUBaeT
OJHOBPEMEHHOE PACCMOTPEHHME AEJI O HECKOJIBKHUX aIMUHUCTpa-
TUBHBIX IIPABOHAPYLIECHUSAX, HE3ABUCUMO OT TOrO, KOraa (B OOHO U
TO X€ WJIM B pPa3HOE BPeMs) OHU ObUIU COBEPILEHHBI.

Kak nponomxenue crarbu 34.2 Kogekca 006 aqMUHUCTPAaTUBHbBIX
npaBoHapylleHusax, crated 34.3 Kopekca ompenesnsier MOpsaoK
HAJIOXEHHS B3bICKAHMS 32 HECKOJBKO aIMUHUCTPATUBHBIX IIPABO-
HapYyLIEHUI, COBEPIIEHHBIX JIMLIOM OAHOBpeMEeHHO. COInacHO 9Tou
CTaTbe, €CJIM B KOMIIETEHLIUIO OJHOTO M TOIO X€ OpraHa BXOIUT
paccMOTpeHHe el O HECKOJIbKMX aJIMUHMCTPATUBHBIX IIPABO-
HAPYLIEHUAX, COBEPILIEHHBIX JIMLIOM OJHOBPEMEHHO CBOUMH
aerictBugaMu (Oe3meiicTBUeM), 3TO JIUIO IOAJICKHUT HaKa3aHHIO 3a
Oosee TIKKOE IPAaBOHAPYLIEHUE B Ipeleslax YCTAaHOBIEHHOIO
CpOKa CaHKLIMU. B aTOM ciydae K OCHOBHOMY HaKa3aHUI0 MOXKET
ObITh J100ABIEHO OJHO U3 JIOMOJHHUTEIbHBIX HaKa3aHUH,
NPEeIyCMOTPEHHBIX 3a JII000E W3 IMPaBOHAPYIICHHWH. DTOT CIyvaid
COIEPXKUT HACATBHYI0 COBOKYITHOCTH AAMHHUCTPATHBHBIX IIPABO-
HapyuieHuid. Takum oOpa3oM, Kak BHIHO M3 COJIEPXaHUS CTaThbH,
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€CIM JIMLO OJHOBPEMEHHO COBEPILIAECT HECKOJIbKO aIMUHUCTpa-
TUBHBIX  IIPABOHAPYLIEHHWH, M  IPOU3BOACTBO II0  3TUM
IIPAaBOHAPYLICHUIM OTHOCUTCS K KOMIIETEHLIMU OOHOIO U TOTO XKe
opraHa, COOTBETCTBYIOLIMI OpraH Hamaraer mrpad B Ipeaenax
CaHKIMM. 3a Hauboynee TIKKUE U3 BTUX aIMUHUCTPATUBHBIX
[IpaBOHAPYLLIEHUN.

OnHaKo 3TO HE O3HAYaeT, YTO KOMIIETEHTHBI OpraH, paccMar-
PUBAOIIMN AJIMUHUCTPATUBHBIC IPABOHAPYILUEHUS, COBEPIIECHHbBIE
OIHOBPEMEHHO, OLIEHUBAET TOJIBKO aIMUHHMCTPATUBHOE IPAaBOHA-
pylieHue, 3a KOTOpoe TpeaycMoTpeHo Ooiiee  cTporoe
AIMUHUCTPATUBHOE HAKa3aHUE.

IIpu orom Ilnenym Koncrurtyumonnoro Cynma cumTaer
HEOOXOJUMBIM YTOYHUTh BO3MOXHOCTh PACCMOTPEHUSI ITUX [el
OIHHMM U TE€M X€ OPraHOM OJIHOBPEMEHHO, €CIIM PACCMOTPEHUE JIEI
O HECKOJIBKUX aJIMUHUCTPATUBHBIX IPABOHAPYLIEHUIX, COBEPLIEH-
HBIX JIMLIOM OJHOBPEMEHHO (CO3MAIIIMX MAEATBHOE COBOKYIIHOCTH
C OIHHMM JEUCTBUEM) BXOOUT B KOMIIETEHLHIO PA3HBIX OPraHOB.
Kak orMeuyanocy BbIllEe, 3aKOHOHATENBHBIM OpraH IpeaycMar-
PUBAET, 4YTO MPOTOKOJIBl IO HECKOIBKUM aIMUHUCTPATHUBHBIM
IIPAaBOHAPYILIEHUIM, COBEPLUCHHBIM OJHOBPEMEHHO, [IOJIKHBI
COCTABIIATBCS OIHUM M TEM X€ OPraHOM M HAXOMUTHCSA B BEACHUU
OIHOIO M TOro Xe opra”a. To ecTb pacCCMOTpEHHE OJHHUM OPraHOM
J€l 1O HECKOJBbKHUM aJIMUHUCTPATUBHBIM IIPAaBOHAPYILIEHUSIM,
COBEpLUEHHBIM OJHOBPEMEHHO, BO3MOXHO TOJILKO B TOM Cily4yae,
€Cc/IM  KaxXIoe M3 OTUX [PaBOHAPYLIEHUNW OTHOCUTCH K
KOMIIETEHUIMU [TaHHOro opra”a. Eciaum jmmo cosepuiaer oOgHUM
AEeIHUEM HECKOJIbKO aJMUHHMCTPATUBHBIX IPABOHAPYLIEHUH, OIHO
U3 KOTOPBIX OTHOCUTCd K KOMIIETEHLUMM Cyxa, a Apyroe — K
KOMIIETEHIIMA COOTBETCTBYIOLEIO OpraHa, OTHEIbHbIE OpraHbl
HaJlaraloT CaHKUUU B IIpelenax CBOed KOMIETEHLUUH B OTHOLLIEHUU
9TUX [IPaBOHAPYLIEHUIA.

Tak, cratbs 34.3 Komekca 00 aIMHHHCTPATUBHBIX IPaBO-
HApYLIEHUIX IJ1aCUT, YTO B Cjydyae COBEpLUCHUI JIMLOM
HECKOJIbKUX aIMUHUCTPATUBHBIX ITPABOHAPYILIEHUN OJHOBPEMEHHO
CO CBOMMHM JeWcTBUIMH (0Oe3aeiicTBHEM), OTHOCSIIUMHUCS K
KOMIIETEHLIMM OJHOTO M TOIO X€ OpraHa, OHO IOMJIEXUT
HAKa3aHMIO B IIpe/ieiaX CaHKIMHM, YCTAaHOBJIEHHOW 32 COBEPILCHHE
npecTyrieHusd. 0ojiee cepbe3Hoe MPECTyIICHUE.

144



Cratps 34.4 Kogekca 00 aIMUHUCTPATUBHBIX MPaBO-
HapyIIEHUSIX PEryjIupyeT NpPUMEHEHUE CaHKIMH 3a HECKOJIbKO
aQIMUHUCTPATUBHBIX MPAaBOHAPYIIEHUN, COBEPIIEHHBIX JIUIIOM B
pasHoe Bpems.Tak, ecli COIJIaCHO 3TOM CTaThe K KOMIETEHIIUU
OHOTO M TOrO0 Xe oOpraHa OTHOCUTCSI PAacCMOTpPEHUe el O
HECKOJIbKUX aIMUHUCTPATUBHBIX [PABOHAPYIIEHUSX, COBEPIIECH-
HBIX JIMIIOM CBOUMH JeicTBUAMH (Oe3neiicTBeM) B pa3HOe Bpemd,
TO B3bICKAHHME, MPUMEHSIEMOe K JIMIly, B OTHOILIEHUU KOTOPOro
BElETCS aJMMUHHUCTPATUBHOE IPOU3BOJICTBO, HE MOXET IPEBBIIATH
MpelesioB, YCTAaHOBJIEHHbIX cTaThaMu 25.4, 27.1, 28.3, 29.3 u 30.1
Hacrosmero Kopekca. Kak BumHo u3 crareu 34.4 Kopekca O6
AnvunuctpatuBHbix [IpaBoHapyleHHnaX, 3aKOHOAATENb YCTAHOBUII
OIHOBPEMEHHOE pacCMOTpeHHe el 00 aJIMHUHUCTPATHBHBIX
IIPaBOHAPYIIEHUSX, COBEPLIEHHBIX B pa3HOE BpeMsi, IPOTOKOJIAMH,
COCTaBJICHHBIMM OJHUM U TEM Xe€ OpPraHoM B COOTBETCTBUU CO
crarbeil 34.2 Kogekca, U OTHECEHHEM PACCMOTPEHUsSI BTHX JIeN K
KOMIIETeHIIMU OJIHOT0O U TOro xe opraHa. To ecTh, eciau
paccMoTpenre Jen o0 aJIMUHUCTPATHUBHBIX IPABOHAPYIICHUSIX,
COBEpUIEHHbBIX JIMIIOM B pa3HOE BpeMs, HAXOIUTCS B KOMIETEHIIMU
OJHOTO W TOr0 X€ OpraHa, €cii HU 10 OJHOMY W3 3THUX
NpaBOHAPYIIEHU K HeMy He ObLJIO MPUMEHEHO aIMUHUCTPATUBHOE
B3bICKAHME, a CPOK TMpUBJIEUEeHUS K aIMUHUCTPATUBHOU
OTBETCTBEHHOCTH 3a JII000€ M3 COBEPIIEHHBIX AJIMUHUCTPATUBHbBIX
NpAaBOHAPYIIEHU HE HUCTEeK, CyA WM COOTBETCTBYIOLIUIA
YIIOJIHOMOYEHHBI  OpraH  (HOJIXXHOCTHOE  JIMIO)  JIOJIKHBI
OTHOBPEMEHHO paccMaTpuBaTrh jAejia 00 3THX aIMUHUCTPATHUBHBIX
NpaBOHApPYIICHUSAX. DTO TpeboBaHWE MPIMO BBITEKAET U3
nonoxenuii crareit 34.2 u 34.4 Kogekca O6 AAMHUHUCTPATUBHBIX
[TpaBoHapyIIeHUSX.

B 1o ke Bpems mnosioxeHue crarbu 34.4 Komekca o Tom, 4TO
“HaKka3aHue, HAJIOXEHHOE Ha JIMUO, B OTHOLIEHUU KOTOPOIO
Be/IeTCS aIMUHUCTPATUBHOE MPOU3BOJICTBO, HE MOXKET IPEBBIIIATH
MIpE/IeSIOB, YCTAHOBJIEHHbIX cTatbamu 25.4, 27.1, 28.3, 29.3 u 30.1
Hactosgmero Kopekca”, eme pa3  CBUAETEIbCTBYET O
OJHOBPEMEHHOM PAacCMOTPEHHUHU e/ TaHHOTO poja.

Crnefyer Takxxe UMETh B BHUIY, YTO 3aKOHOJATEb MOTYEPKUBAET
31€Ch OJHOBPEMEHHOE pPAacCMOTPEHHME Jed IO HECKOJbKUM
QIMUHUCTPATUBHBIM  MPABOHAPYIIEHUSM C HCIIOJb30BaHUEM
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BbIpAXEHHUs ‘TIMLIO, B OTHOIIEHUM KOTOPOTO BENETCS aJMUHUC-
TPAaTUBHOE IPOU3BOACTBO” . B COOTBETCTBUM C 3TUM IOJIOXKEHUEM
YCTAHOBJIEHO, YTO B3bICKaHHE, MPUMEHSIEMOe B OTHOIIEHUU JIUIIA,
COBEPIUMBIIETO HECKOJIBKO aJIMHUHUCTPATUBHBIX MPABOHAPYIICHUH,
HE MOXET ObITh MPEBBIIIEHUEM TOMYCTUMBIX IMPEIETIOB OTAEIbHbBIX
BUJIOB QIMUHUCTPATUBHOIO B3bICKAHUS. DTO IPABUIO COOTBET-
CTBYET MPHUHIMIIAM 3aKOHOJATEJIbCTBA 00 aJIMUHUCTPATHBHBIX
npaBoHapymenusdx. OOpaTHBI MOAXOA MOXET TPHUBECTH K
HAJIOXEHHIO Ha JIMLO HAaKa3aHWs, MPEBBIIIAIIIETO YCTaHOBJIEHHbIE
3aKOHOJATEIbCTBOM IIpe/ie/ibl HaKa3aHUsl 3a aIMUHUCTPATUBHOE
[paBOHApYILIEHUE.

Takum  oOpazom, ecmum crarbd 34.4 Komekca OO6
AnvunuctpatuBHbiX [IpaBoHapylieHHAX BXOOUT B KOMIIETEHIIUIO
OJHOIO M TOTO X€ OpraHa IO PacCMOTPEHHUI0 JElI O HECKOJIbKUX
aIMUHUCTPATUBHBIX MPABOHAPYILIEHUSIX, COBEPIIEHHBIX JIULIOM €ro
neuictBusamu (Oe3neiicTBUEM) B pa3HOE BpeMs, Takue Jena
paccMaTpUBAIOTCS M HAKa3bIBAIOTCSl OJJHOBPEMEHHO B COOTBETCTBUU
¢ co crareei 34.2 nacroguero Kojekca.

Tax, cratea 34.4 Kopekca O6 AnmunuctpatuBHbix [IpaBona-
PYLIEHUSIX MPeaycMaTpUBaeT OIHOBPEMEHHOE PACCMOTPEHUE TaKUX
Jel W Ha3HAaYeHHe HakKa3aHWd B COOTBETCTBUM C TpeOOBaHUEM
craten 34.2 Toro ke Komekca, ecim K KOMIETEHIUH OFTHOIO U
TOTO K€ OpraHa OTHOCHUTCS PacCMOTPEHHE HEJI O HECKOJIbKHX
aIMUHUCTPATUBHBIX IIPAaBOHAPYLIEHUAX, COBEPLUEHHBIX JIULIOM
CBOMMHU JecTBUIMU (Oe3/1eliCTBUEM) B Pa3HOE BpeMsl.

Jpyroii Bompoc, MOAHATHI B OOpaIlieHUH, 3aKJTI0YaeTCcsl B TOM,
YTO TOCJe TMPUMEHEHHS Mephbl B3bICKAHUS B paMKaxX CaHKIIUH,
yCTaHOBJIEHHOW 3a Oojiee cepbe3HOoe IIpaBOHapylleHue, B
OTHOILIEHUH HECKOJbKUX aIMUHUCTPATUBHBIX [PAaBOHAPYIIEHUH,
COBEPILEHHbBIX JIMIIOM OJHOBPEMEHHO B COOTBETCTBUM CO CTaThel
34.3 Kogekca 00 aIMUHUCTPATHBHBIX IPABOHAPYIIEHUSIX, MpU
MOBTOPHOM  COBEPIICHWH B Te4YeHWe Troja Jioboro u3
aIMUHUCTPATUBHBIX IPAaBOHAPYLUEHHI, BKJIIOUEHHBIX B COBO-
KYITHOCTb, CYIIECTBYET HEOIPEAEICHHOCTh B OTHOLUEHUU TOrO,
YUUTBHIBAETCS JIM paHee COBEpPUIEHHOE OJHO U TO Xe
aIMUHUCTPATUBHOE TPABOHAPYIIICHUE.

Kak ormeyanoch, KOMIIETEHTHBIM OpPraH M0 aJMUHUCTPATUBHBIM
NPABOHAPYIIEHUIM  OLIEHUBAeT KaxXJ0oe€ aIMUHUCTPATUBHOE
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IpaBOHApYyIIEHUEe OTAEIbHO, XOTS OH HajlaraeT CaHKIMIo 3a Oonee
TSKKHE IPAaBOHAPYLIEHUS], COBEPILIEHHbIE JTULIOM OJHOBPEMEHHO, B
npenenax CaHKIMHA, HATOXEHHOH 3a Oomee TIXKKHE MPaBO-
Hapywienusi. B cBa3u ¢ atum Ilnenym Konctutyumonnoro Cyna
CUUTAET OTIrYAUIUM OOCTOSTETLCTBOM IMOBTOPHOE COBEpIIECHHE
OJHOTO W3 QJMUHUCTPATUBHBIX [IPABOHAPYIIEHUH B TEYEHHE
OJHOTO I0Ja, HE3aBUCUMO OT CAaHKIIMH, HAJTOXEHHOM 3a HECKOJIbKO
aIMUHUCTPATUBHBIX IPABOHAPYLIECHU.

OnHako crienyer UMETh B BHIY, YTO B COOTBETCTBUU CO CTaThEH
33.3 Kogekca OO0 AnmunuctpatuBHbix [IpaBoHapymieHusax
0OCTOSITENILCTBO, OTATYAIOIIEEe OTBETCTBEHHOCTD, MPEIyCMOTPEHHOE
CcoOTBeTCTBYIOIIEH cTarbeil OCOOEHHOW 4YacTH HACTOSIIEro
Komekca B KauecTBe IIpM3HaKa COCTaBa AJIMHHUCTPATHUBHOIO
[IPAaBOHAPYILEHMS, HE MOXET Y4YUTBIBATHCS IOBTOPHO IpU IIpH-
MEHEHHUM AJIMUHUCTPATUBHOIO B3BICKAHUS.

Ha ocnoBanuu uznoxennoro Ilnenym Koncruryimonnoro Cyna
IPUXOIUT K CIIEAYIOLIMM BbIBOJIAM:

— Ecnu paccmoTtpeHue Jenn no HeCKOJIbKUM aJIMUHUCTPATUBHBIM
[IPAaBOHAPYILLIEHHIM, COBEPILIEHHBIM JIMIIOM B OJHO U TO XK€ BpeMsd
WIM B pa3HOE BpeMs, OTHOCUTCA K KOMIIETEHIUH OTAEIbHBIX
opraHoB, To B coorBercTBuu co cratheir 34.1 Kopekca OO0
AJIMUHHUCTPATUBHBIX IIpaBoHapymeHnsax 3a KaxJoe
aJIMUHUCTPATUBHOE IpaBOHAPYIIEHHE COOTBETCTBYIOLIIHE
KOMIIETEHTHbIE OpraHbl JOJKHBI NPUMEHITh AIMUHUCTPATUBHOE
B3bICKAHUE B OTHEJIbHOCTH;

— Cratpa 34.2 Komekca O6 AnmunuctparuBHbeix [IpaBoHapy-
IICHUSIX YCTaHaBIMBaeT OOIIMIA TOPSOOK 0Opa3oBaHUsS COBO-
KYITHOCTH aJIMUHUCTPATUBHBIX ITPABOHAPYILIEHUI, COBEPLUEHHBIX B
OOHO U TO XK€ BpeMs WIM B pa3HOE BpeMsi M pPacCMOTPEHHUE
KOTOPBIX OTHECEHO K KOMIIETEHLIMH OJHOrO M TOTO XK€ OpraHa, u
npeaycMaTpuBaeT MX OJHOBPEMEHHOE pacCMOTPEHME Ha
OCHOBAHHMHU MPOTOKOJIOB 00 aAMUHUCTPATHBHOM MPABOHAPYIICHHUH,
COCTABJICHHBIX OJIHMM U T€M X€ OpPraHOM, HE3aBUCHUMO OT TOIO, B
KaKo€ BpeMs;

— Crarpa 34.3 Kopmekca OO0 AnmunuctparuBubix [IpaBoHa-
PYLIEHUSIX MPEeIyCMaTpUBAET, YTO B CllydasX, KOIla pacCMOTPEHHE
A€l O HECKOJbKMX aIMHHUCTPATUBHBIX IPaBOHAPYLIEHUSX,
COBEpILIECHHBIX JIMLIIOM CBOUMHU JelcTBUsIMU (Oe3jieiicTBUeM)
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OJHOBPEMEHHO, OTHOCUTCSI K KOMIIETEHLIMM OJHOTO M TOTrO XKe
OpraHa, K HeMy MOXeT OBbITh TpPUMEHEHO B3bICKaHHE B paMKax
CaHKIIMM, YCTAHOBJIEHHOU 3a Oosiee cepbe3Hoe MpaBOHAPYIICHHUE;

— Ecmu B coorBerctBuu co crarbeir 34.4 Komekca O6
AnmunuctpatuBHbix [IpaBoHapyilleHUsSX paccMOTpeHue Jeil o
HECKOJIbKUX aIMUHUCTPATUBHBIX MPABOHAPYIIEHUSIX, COBEpIICH-
HBIX JIMIIOM CBOMMHM JeHcTBUsAMH (Oe3neiicTBreM) B pa3HOe BpeMms,
OTHOCHUTCS K KOMIIETEHIIMM OJHOTO W TOro0 X€ oOpraHa, TO B
coorBercTtBUM co crarberd 34.2 Kopekca pgena 00 »THX
MIPAaBOHAPYILLIEHUIX TOJIKHBI PACCMATPUBATHCS OIHOBPEMEHHO.

[Ipu paccMoTpeHUM TakWX Jed JOJXHO YYUTHIBATHCS
B3bICKAHHME, YCTAHOBJIEHHOE 3a KaXJ0e aJMUHUCTPATUBHOE
NpaBoHapyllleHUe, a M[pPUMEHsieMOe B3bICKAHME HE JOJIKHO
IIPEBBILLIATH IPEAESIOB, YCTAHOBIEHHBIX cTarbamu 25.4, 27.1, 28.3,
29.3 u 30.1 Konekca 06 aiMUHUCTPATUBHBIX MPABOHAPYIICHUSIX.

PykoBonctBysich yactbto VI crateu 130 Konctutynum
Azepbaiimxanckoit Pecniyonuku, craresimu 60, 62, 63, 65-67 u 69
3akona Asepbaiimxanckoi Pecryomuku “O  KoHCTUTYIMOHHOM
cyne”, Ilnenym Koncruryumonnoro Cyna A3sepOaifjzkaHCKON
Pecryomuku

HNOCTAHOBMUHIL:

1. B ciydasx, Korua pacCMOTpEHHE JIEN 10 HECKOJIBKUM aJMUHHC-
TPaTUBHBIM MPABOHAPYIIECHUSIM, COBEPLIEHHBIM JIULIOM B OIHO U TO
K€ BpeMsl WIM B pa3HOE BpeMs, OTHOCUTCS K KOMIIETeHLUH
OTHeNIbHBIX ~opraHoB, coracHo crarbe 34.1 Konmekca 00
aIIMUHUCTPATUBHBIX [IpaBOHAPYLIEHUAX AzepbaiizxaHcKon
Pecnybnuku, 3a Kaxnoe aIMHUHHCTPATUBHOE IpaBOHApYIIEHHE
COOTBETCTBYIOLIMMHU YIIOJTHOMOUYEHHBIMU OpraHaMu Hajaraercd
QIMUHUCTPATUBHOE B3bICKAHUE B OTHEIHHOCTH.

2. Cratpa 34.2 Kogmekca O6 AnmunuctparuBHbeix [IpaBona-
pyurenusx A3zepOaiijzkaHCKoW PecnyOmuKu ycTaHaBIMBAeT OOIIHIA
nopsiiok  o0pa3oBaHUS  COBOKYIHOCTH  aJMUHUCTPATUBHBIX
MpaBOHAPYILIEHUI, COBEPIIEHHBIX B OJHO M TO XK€ BpeMs WU B
pa3HOe BpeMs U pacCMOTPEHUE KOTOPBIX OTHECEHO K KOMIIETEHLUHU
OJHOTO M TOTO XK€ OpraHa, ¥ MpeaycMaTpUBaeT UX OIHOBPEMEHHOE
paccMOTpeHre Ha OCHOBAaHHMU MPOTOKOJIOB 00 aIMHHHUCTPATHBHBIX
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[IPaBOHAPYILIEHUAX, COCTABICHHBIX OOHMM M TEM X€ OpIaHOM,
HE3aBHCUMO OT TOTO, B KaKOoe BpeMs OHHU ObLTM COBEpIICHbI (B
OIHO U TO X€ WIM B Pa3HOE).

3. Crarbs 34.3 Komekca O06 AnpmuHucTpaTuBHBIX IIpaBoHa-
pyweHusax AszepOaiixanckoir Pecriybmuku nmpemgycMaTpuBaeT, yTo
€CIM  pacCMOTpEHHE Jell O HEeCKOJbKHX aIMUHUCTPATUBHBIX
[IPAaBOHAPYILLIEHUIX, COBEPIICHHBIX JIMLIOM CBOUMHU JEUCTBUSIMU
(Ge3neiicTBUEM) OJHOBPEMEHHO, OTHOCHUTCSI K KOMIIETEHIMHU
OJHOTO M TOTO X€ OpraHa, TO K HeMy JIOJKHO ObITb MPUMEHEHO
B3bICKaHUE B paMKaX YCTaHOBJIEHHOW CaHKILIMU 3a Oojiee cephe3Hoe
IpaBOHapYLLIEHUE.

4. CornacHo crarbe 34.4 Kogekca 00 aIMUHHUCTPATHBHBIX
npaBoHapyleHusix  AsepOaiimxkaHckoil — Pecnybnuku, ecnu
paccMOTpeHue el O  HEeCKOJIbKUX  aJMUHUCTPATUBHBIX
MPAaBOHAPYILLIEHUIX, COBEPIICHHBIX JIMLIOM CBOUMHU JIEUCTBUSIMU
(Oe3neiicTBueM) B pa3HOE BpeMS, OTHOCUTCS K KOMIIETEHLUU
OJHOTO M TOrO X€ OpraHa, TO B COOTBETCTBUM CO cTaTheil 34.2
Kozgekca aToT opraH I0JKEH OJHOBPEMEHHO paccMaTpuBaTh Jelia
00 3THX MpaBOHAPYLICHUSIX.

[Ipu paccMOTpeHUM TaKUX [Je€7d JOJIKHO YYUThIBAThCH
B3bICKAHME, YCTAHOBJIEHHOE 32 KaxXJ0€ aJMUHUCTPATUBHOE
[paBoOHapyllleHue, a MPUMEHIeMOe B3bICKAHME HE JOJIXKHO
NPEBBILLIATh MPEIESIOB, YCTAHOBIEHHBIX cTarbamu 25.4, 27.1, 28.3,
29.3 u 30.1 Konekca O6 AnmuHHMCTpaTuBHBIX [IpaBOHapyIIEHUSX.

5. IlocraHoBNeHUEe BCTYMAET B CUIIY CO JHS OMyOJIMKOBaHUSI.

6. IlocranoBnenue omyOnmMKoBaTh B razerax ‘“AsepOaiimxan”,

“Pecnybnuka”, “Xanr razetu”, “bakuHckuil paboumii” U B
“Bectnuke  Konctutymmonnoro Cyma  A3sepOaiiaXaHCKON
PecnyOnuku™.

7. TlocraHoBjI€HHE OKOHYATEJIPHO, HE MOXET OBITH OTMEHEHO,
U3MEHEHO WU O(PUIMAIBHO UCTOIKOBAHO HU OJHUM OPraHOM WU
JIAIIOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Article 2.1.2.6 of the Law of the
Republic of Azerbaijan “On Insurance of Deposits” in terms
of Articles 47 and 48 of the Law of the Republic of
Azerbaijan “On Banks”

10 August, 2020 Baku city

The Plenum of the Constitutional Court of the Republic of
Azerbaijan composed of Farhad Abdullayev (Chairman), Sona
Salmanova, Sudaba Hasanova, Rovshan Ismaylov, Jeyhun
Garajayev, Rafael Gvaladze, Mahir Muradov, Isa Najafov and
Kamran Shafiyev (Reporter-Judge);

attended by the Court Clerk Faraid Aliyev,

in accordance with part IV of Article 130 of the Constitution
of the Republic of Azerbaijan, Articles 27.2 and 32 of the Law of
the Republic of Azerbaijan “On Constitutional Court” and Article
39 of the Internal Charter of the Constitutional Court of the
Republic of Azerbaijan at the request of the Cabinet of Ministers
of the Republic of Azerbaijan, examined in via the written proce-
dure of special constitutional proceedings the case on interpreta-
tion of Article 2.1.2.6 of the Law of the Republic of Azerbaijan
“On insurance of deposits” in terms of Articles 47 and 48 of the
Law of the Republic of Azerbaijan “On Banks”.

having heard the report of Judge K.Shafiyev, studied and dis-
cussed written judgments of representatives of interested parties —
Chairman of the Central Bank of the Republic of Azerbaijan
E. Rustamov, Executive Director of the Deposit Insurance Fund
T. Piriyev, Head of the Department of Economic and Social
Legislation of the Milli Majlis of the Republic of Azerbaijan
M. Bazygov and specialist — President of the Association of Banks
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of Azerbaijan Z. Nuriev, the Plenum of the Constitutional Court
of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Cabinet of Ministers of the Republic of Azerbaijan has applied
to the Constitutional Court of the Republic of Azerbaijan (hereinafter
referred to as Constitutional Court”) with request for interpretation of
Article 2.1.2.6 of the Law of the Republic of Azerbaijan “On insur-
ance of deposits” (hereinafter referred to as the Law “On insurance of
deposits”) in connection with consideration as protected deposits of the
deposits belonging to the status of non-protected deposits by means of
changing the date of involvement of the protected deposits and, the
deposits accepted in the period of prohibition of acceptance of deposits
from individuals after application of the corrective actions by the
Central Bank of the Republic of Azerbaijan (hereinafter referred to as
CBA) and the Financial Markets' Supervision Authority of the
Republic of Azerbaijan (hereinafter referred to as FMSA) as well as
the deposits belonging to the status of non-protected deposits by
means of increasing the amount of the protected deposits and imple-
mentation of operations connected to change of the terms of the exist-
ing deposits and conclusion of acts.

It is shown in the request that according to the CBA's letter of April
29, 2020, an insured occurrence happened in the “Atabank” Opened
Joint-Stock Company (hereinafter referred to as “Atabank” OJSC),
“NBCBank” Opened Joint-Stock Company (hereinafter referred to as
“NBCBank” OJSC) and “AGBank” Opened Joint-Stock Company
(hereinafter referred to as “AGBank” OJSC) and, basing upon the
Decision of the Administrative Colleague of the Baku Court of Appeal
of April 30 the “Atabank™ OJSC, “NBC Bank” OJSC and “AGBank”
OJSC were declared as bankrupt and the Deposits Insurance Fund
(hereinafter referred to as “the Fund”) was assigned as liquidator of
these banks.

During the acceptance of the register of the bank's liabilities before
the depositors implemented for the purpose of payment of compensa-
tion to the depositors in connection with the insured occurrence in
“Atabank” OJSC it was discovered that although the deposit dossiers
upon 283 clients were protected deposits they were wrongly expressed
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as non-protected ones. Thus, during migration of the “Atabank”
OJSC's branches the migration dates were wrongly expressed instead
of the dates shown in the deposit agreements. Subsequently, these
deposits were expressed as non-protected deposits in the “register of
accounting the obligations of “Atabank” OJSC being in the liquidation
process before the depositors”.

The requester also notes that despite of application of the aforesaid
corrective actions in “Atabank” OJSC, “NBCBank” OJSC and
“AGBank” OJSC, these banks accepted deposits from clients in the
period of prohibition of acceptance of term deposits from individuals
and, there were discovered the cases of deposits' belonging to the sta-
tus of non-protected deposits by means of increasing the amount of
the protected deposits and implementation of operations connected to
change of the terms of the existing deposits and conclusion of acts.

In the register data submitted to the Fund for the purpose of pay-
ment of compensations these deposits with status changed after appli-
cation of corrective actions were shown as protected deposits.

Regarding the request, the Plenum of Constitutional Court notes the
following:

According to Article 12.1 of the Constitution of the Republic of
Azerbaijan (hereinafter referred to as Constitution), the State's supreme
target is provision of human and civil rights and freedoms and high
level of life for the citizens of the Republic of Azerbaijan.

Basing upon the aforesaid Article of the Constitution, the Plenum
of Constitutional Court deems as purposeful clarification of some
paras of the Law of the Republic of Azerbaijan “On Banks” (here-
inafter referred to as the Law “On Banks”) and the Law “On insur-
ance of deposits” for complete and thorough analysis of the issue risen
in the request.

The target of establishment of the system of deposits insurance is
prevention of the risk of loss of the funds accepted as deposits from
individuals in case of the deprivation of solvency by the banks and the
local branches of foreign banks as well as ensuring stability and devel-
opment of the financial and banking system.

In order to provide repayment of the legislative banking deposits,
there was accepted the Law “On insurance of deposits” of December
29, 2006 envisaging payment of compensation for deposits in case of
insured occurrence. The Deposits Insurance Fund was established
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upon the Decree by the President of the Republic of Azerbaijan of
February 9, 2007 in order to protect the rights and legal interests of
the Bank's depositors, stimulate involvement of the inhabitants'
deposits to the banking system and strengthen the reliance on it and
provide activity of the system of mandatory insurance of individuals'
deposits.

According to the decision of the Plenum of Constitutional Court of
July 6, 2017 “On verification of conformity of Article 27.3 of the Law
of the Republic of Azerbaijan “On insurance of deposits” with the para
1 of Article 13, the paras 1, 2 and 3 of Article 29 and the paras 1 and
3 of Article 149 of the Constitution of the Republic of Azerbaijan”,
in case of insured occurrence, payment of compensation upon any
insured deposit in the bank shall be considered as neither repayment
of the bank deposit nor the Fund's undertaking the Bank's obligation.
The Fund pays compensation as reimbursement of the possible restric-
tions directed to prevention of the risk of funds loss. Thus, the Fund's
principal target is not repayment of the deposits as a property but sup-
porting the development of the country's financial and banking system
by means of insuring the depositors' deposits in the banks and conse-
quently compensating the alleged material and moral damage in a brief
time in conformity with the legislation.

The Law “On insurance of deposits” determines the orders of estab-
lishment and activity of the system of collective mandatory insurance
of individuals' deposits in the banks functioning in the Republic of
Azerbaijan including payment of compensations for deposits.

According to Article 2.1.2.6 of the aforesaid Law, the deposits
accepted with an annual interest rate beyond the boundary determined
in conformity with Article 8.1.20 of the Law on the day of involve-
ment belong to non-protected deposits. The Article 8.1.20 of the Law
shows that the Council of Trustees of the Fund fixes the upper bound-
ary of the annual interest rate upon the protected deposits coordinat-
ing it with FMSA and CBA.

According to Article 47.1 of the Law “On Banks”, in case of dis-
covery of violation of the prudential normatives and requirements by
the Bank, implementation of the Bank's activity with violation of this
Law as well as the Law of the Republic of Azerbaijan “On fighting
against legalization of the criminally acquired funds or other property
and financing of terrorism” and the normative acts of FMSA and, vio-
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lation of the restrictions stipulated in the licenses and permissions
issued by FMSA or, any grounds causing such violations, FMSA is
entitled to apply influential actions against the Bank.

According to Article 47.4 of the aforesaid Law, the FMSA's dis-
posal envisaging mandatory fulfillment by bank contains written rec-
ommendations regarding the terms of implementation of the corrective
actions shown in the Article 48 of the present Law and removal of the
deficiencies. In case of application of the corrective actions directed to
improvement of bank's financial state, the bank shall submit to FMSA
within two weeks the action plan in conformity with the disposal.

“Corrective actions” envisage removal of errors. Corrective actions
are a package of measurements directed to the bank's restructuring and
rehabilitation and, their main target is improvement of the banks'
financial state. Thus, the corrective actions implemented by FMSA in
relation with banks are directed to principal targets like maintenance
of monetary and financial stability in the banks, provision of rational-
ity of the banking system and protection of depositors' interests.

According to Article 48.1 of the Law “On Banks”, in order to
achieve the aforesaid targets, FMSA may apply some corrective
actions with regard to bank:

— implementation of banking operations with persons connected to
bank and conclusion of acts;

— acceptance of deposits;

— provision of financial privileges, etc.

Besides, it 1s noticeable that Articles 13.2, 14.3, 21.4.4, 21.6, 22.3.2,
27.13 and 30.2 of the Law “On insurance of deposits” also envisage
the FMSA's authority of stopping the participant bank's right of
involving deposits. Hereby, the main target of the legislation is the
bank's avoiding aquisition of new obligations or increase of the
amount of the existing obligations.

According to the legislative requirement, the FMSA's function is
not completed with the corrective action applied to bank and, it should
control maintenance of this action by the bank.

The Plenum of Constitutional Court noted in the decision of
September 5, 2018 “On interpretation of Article 2.1.2.6 of the Law of
the Republic of Azerbaijan “On insurance of deposits” that according
to Article 43 of the Law “On Banks”, banks have to develop reports
expressing their banking activities and the financial state including the
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annual financial reports and submit them to FMSA and CBA.
According to Article 44 of this Law, the bank's financial activity is
subject to annual inspection by external auditor. The external auditor
develops a report and conclusion regarding the issue whether the
bank's financial report creates complete and objective imagination
regarding its financial state and notifies the administrator's or any bank
employee's known illegal actions causing significant damage to Bank
as well as the deficiencies in management or current activity.

According to the Article 21.5 of the Law “On insurance of
deposits”, while controlling the participant banks, FMSA checks cal-
culation of the insurance fees paid by them to the Fund and state of
implementation of the depositors' generalized accounting and, in case
of discovery of failure of the participant banks' obligations before the
Fund within this Law, recommends the Bank to remove the violations
and pay the precisely calculated insurance fees and, appropriately noti-
fies the Fund.

The Plenum of Constitutional Court notes that the corrective actions
applied to banks are subject to disclosure to community and, the
depositors have to be able to acquire information on these actions.

According to Article 30.2 of the Law “On insurance of deposits”,
if FMSA stops the participant bank's right of involving deposits from
individuals, it shall publish an announcement in mass-media on it not
later than the business day following the day of taking appropriate
decision and, publish a notification within 3 business days.

According to Article 5.3 of the Civil Code of the Republic of
Azerbaijan (hereinafter referred to as the Civil Code), the subject of
the civil law relations are liable to fairly implement own rights and
obligations.

Providing freedom of agreement to the participants of civil
turnover, the civil legislation is basing upon assumption of their fair-
ness in conformity with the general legal principles (decision of the
Plenum of Constitutional Court of March 12, 2012 “On interpretation
of Article 14 of the Tax Code of the Republic of Azerbaijan and
Article 390 of the Civil Code of the Republic of Azerbaijan™).

The Plenum of Constitutional Court notes that if the banks contin-
ue accepting individuals' deposits put in banks or bank's branches sub-
sequently to failure of maintenance of the corrective actions violating
the requirements of Articles 47 and 48 of the Law “On Banks”, it
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should not negatively impact on the quite fair depositors' interests and
legal expectations protected with the Constitution and legislation.

Considering the above-mentioned, the Plenum of Constitutional
Court basing upon the existing legislation considers that in the pres-
ent situation, the deposits accepted after application of the corrective
action, those with increased amount and changed terms shall be
deemed as protected deposits.

Another issue included to request is connected with expression of
the migration dates instead of the dates of conclusion of deposit agree-
ments.

In this regard, the Plenum of Constitutional Court notes that every-
one is free in concluding an agreement and the freedom of agreement
is one of the main principles of the civil legislation (Article 6 of the
Civil Code). This principle allows the subjects of civil law freely con-
clude agreement considering their interests upon own assumptions and
desires regardless of anybody's will.

The freedom of agreement deemed as one of the fundamental prin-
ciples of the civil legislation and the legal equality of the parties of
agreement does not exclude provision of certain guarantees to the eco-
nomically weak party (depositor) and allows provide real legal equal-
ity of the parties of agreement.

The relations between bank and depositors are regulated upon the
norms of Article 51 of the Civil Code and the Law “On Banks”.

According to Article 944.1 of the Civil Code, within the frames of
a bank deposit agreement one of the parties (bank) undertakes accept-
ance of the funds (deposit) from other party (depositor) or sent for
other party (depositor) and repayment of the deposit to the depositor
in the order and terms envisaged in the agreement with accrued inter-
ests.

A bank deposit agreement shall be concluded in written form. The
written form of the bank deposit agreement shall be deemed as main-
tained if the deposit settlement is certified basing upon the banking
book, the banking or deposit certificate or another document issued by
the bank to depositor. Hereby, these documents should comply with
the legislative requirements and banking rules as well as the business
turnover traditions applied in the banking practice (Article 946.1 of the
Civil Code).
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Precise clarification of the moment of conclusion of agreement has
great significance for accurate regulation of the civil right relations of
the parties of the agreement. The parties' concrete rights and obliga-
tions occur namely since the moment of conclusion of agreement. The
agreement comes to force since the moment of conclusion and gets
deemed as mandatory for the parties.

The bank deposit agreement shall be deemed as concluded since the
depositor's giving the deposit to the bank and, the depositor gets enti-
tled to acquire interests for the deposit. The bank determines the inter-
est rates upon the deposit operation and the amount of interest, as a
rule, is shown in the bank deposit agreement. Thus, according to
Article 948.1 of the Civil Code, the bank pays to the depositor the
interests in amount stipulated in the bank deposit agreement.

One of the bank's obligations within the bank deposit agreement is
repayment of deposits. According to Article 950.1 of the Civil Code,
banks shall provide repayment of individuals' deposits by means of
mandatory insurance and, in conformity with the legislation, another
way.

As we see from the meaning of the aforesaid norms, conclusion of
deposit agreement requires signing of this agreement by individual and
the bank's authorized representative (in case of the bank's branch, the
branch manager signs basing upon power of attorney issued by the
bank). The bank's obligation of repaying the deposit in conformity
with Article 947.2 of the Civil Code occurs since the moment of
preparation of the income cheque regarding acceptance of deposit
from the individual and its certification with the bank's seal.

It is noticeable that the parties in the contractual relations have
equal rights and obligations and act basing upon balanced mutual
interest. Since the moment of the agreement's coming to force, it
becomes mandatory for the parties and its terms. Simultaneously, the
civil legislation envisages possibility of change and liquidation of the
agreement within the validity term. The basements for change or lig-
uidation of agreement are regulated in conformity with Articles 421-
424 of the Civil Code. According to Article 421.1 of the aforesaid
Code, an agreement may be changed or liquidated upon the parties'
consent, unless otherwise is stipulated in the Code or agreement.

Settlement of the deposits provided by individuals to banks or
bank's branch to the account opened for the individual and insertion
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into the bank's automatized banking information system and the bank's
balance is not the obligation of individuals but of the banks and, the
bank is not entitled to transfer the responsibility for violation of own
obligation to individuals and reject repayment of the deposits.

Reference to the date of migration (transfer to another bank or
branch) instead of the date of the first deposit agreement subsequent-
ly to violation of the banking rules during acceptance of deposit by
the bank's or branch's officer and misuse of own authorities, failure of
inserting the deposit to the bank's balance and noting the individual's
banking account in the deposit agreement and belonging of the bank-
ing account shown in the income cheque to another person certifies
that the officers of the bank or the bank's branch failed due fulfillment
of own obligations and, the bank is responsible for violation of own
obligations in conformity with Article 1.0.1. of the Law “On Banks”.

According to the Article 945.2 of the Civil Code, in case of accept-
ance of deposit from individual by any unauthorized person or, by
means of violation of the legislative or due banking rules, the depos-
itor is entitled to require repayment of the deposit and payment of the
accrued interests as well as reimbursement of the damages caused to
the depositor.

Taking into consideration the above-mentioned, the Plenum of
Constitutional Court considers that according to the above-mentioned
norms of the civil legislation, the moment of conclusion of a deposit
agreement shall not be deemed as the date of migration of the deposit.

Basing upon the above-mentioned, the Plenum of Constitutional
Court makes the following conclusions:

— According to Article 12 of the Constitution, the deposits accept-
ed, increased in amount and changed in terms after application of cor-
rective acts basing upon the para 2.1.2.6 of the Law “On insurance of
deposits” as well as the Articles 47 and 48 of the Law “On Banks”
shall be considered as protected deposits;

— According to Article 944.1 of the Civil Code, a bank deposit
agreement is considered concluded since the moment of the deposit's
being given to the bank by the depositor and shall be deemed as ini-
tial (principal) agreement. The date of migration of the deposit agree-
ment shall not be considered the date of conclusion of the bank deposit
agreement.
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Being guided by para IV of Article 130 of the Constitution of the
Republic of Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the
Law of the Republic of Azerbaijan “On Constitutional Court”, Plenum
of the Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. According to Article 12 of the Constitution of the Republic
of Azerbaijan, the deposits accepted, increased in amount and
changed in terms after application of corrective acts basing upon
the para 2.1.2.6 of the Law of the Republic of Azerbaijan “On
insurance of deposits” as well as the Articles 47 and 48 of the
Law of the Republic of Azerbaijan “On Banks” shall be consid-
ered as protected deposits.

2. According to Article 944.1 of the Civil Code of the Republic
of Azerbaijan, a bank deposit agreement is considered concluded
since the moment of the deposit's being given to the bank by the
depositor and shall be deemed as initial (principal) agreement. The
date of migration of the deposit agreement shall not be considered
the date of conclusion of the bank deposit agreement.

3. The decision shall come into force from the date of its pub-
lication.

4. The decision shall be published in “Azerbaijan”, “Res-
publika”, “Xalq Qazeti” and “Bakinskiy Rabochiy” newspapers,
and “Bulletin of the Constitutional Court of the Republic of
Azerbaijan”.

5. The decision is final, and may not be cancelled, changed or
officially interpreted by any institution or official.
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HCMAHJIOB P.P.
cynbst Koncruryumronsnoro Cyna
Azepbaiiikanckoii Pecrryomuku,

KaHAUIAT I0PUANYECKUX HayK

POJIb UCTOPUU B KOHCTUTYHNOHHOM
TOJKOBAHUU

OngarM u3 HamboJiee CIIOPHBIX BOMPOCOB B TONKOBaHuu KoHc-
TUTYLIMM SIBJISIETCS CTENEHb BO3AEUCTBUS HA 3TOT IIPOLIECC UCTOPUU
Y apryMEHTOB, OCHOBAHHBIX Ha HEU. B mocnennue rouel 3TOMy BOII-
pocy yleneHo omnpejelieHHOe BHUMaHue!. B yacTHOCTH, Ha OCHOBE
CPaBHUTEJIBHO-IIPABOBOIO METOAA BBISIBIEHO, YTO HCTOpUYECKasd
aprymMeHTauus npucyma He Toiibko Bepxosnomy cyny CIA, HO u
IPUCYTCTBYET, B [JOCTATOYHO 3HAYMMOM CTENEHH, B IPAKTHKE
KOHCTUTYLIMOHHBIX CYy/IOB IPYIHX CTpaH, UCTOpHYECKOoe 0OOCHOBa-
HHUE He BCerga HalpapjieHO Ha OrpaHHYeHHe CylIeOHOro akKTHUBH3Ma
M MOXET CIOCOOCTBOBATH MPUHATHIO JIMOEPATBLHOTO PEIICHUSI2.

OnHako He MeHee BaXHBIM, KaK IPEICTaBIIETCSH, SBISIETCH
PacCMOTpPEHME POJIM UCTOPUM B TOJKOBaHUU KOHCTUTYLIMM CKBO3b
IPU3MY Pa3IMYHBIX MOJEJIEH TOJIKOBaHUS, TaK KaK CTEIEeHb BO3-
JACUCTBUS HA TOJKOBATEJIBHBIM IPOLIECC UCTOPUYECKUX AaApIyMEH-
TOB, MOXET IPOSBIISATBCS NO-PAa3HOMY, B 3aBUCUMOCTH OT IIpUMe-
HEHHOU MOJEJH.

Ho npexne OyneT mosie3HbIM ONPEAENINTh, YTO MOANANAET IOJ
NOHATUE “UCTOPUYECKHI apryMEHT .

B paznuuHbIX MOAENSX TOJIKOBaHMS OCYHIECTBISIETCSl oOparie-
HUE K pa3HbIM TUIIaM MUCTOPMYECKMX apryMEHTOB. Bo-IepBbIX, Kak
IpaBUIO, peyb UAET 00 HCTOPUM TNPHHATHS COOCTBEHHO KOHCTH-
Tyuu. B cBol ouepenp, aTa UCTOpPUS MOXET OBITH Yy3KOHAIpaB-
JIEHHOW, HalpUMep, KOrja aHaIU3UupyeTcsd TOJIBKO IIPOLECC CO3Ja-
HUS JIOKyMEHTa; WIM MMEeTh Oosiee IMUPOKYI0 HampaBlIeHHOCTh U
YUUTBIBATh UCTOPUYECKUN KOHTEKCT COOTBETCTBYIOLIEro OOIIecTBa,
CJIOXKMBILErOCs Ha HENOCPEICTBEHHBIM NEPUOJ NPUHATUSA KOHCTH-
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TYUMOHHOI'O TEKCTA, BKJII0OUas 9KOHOMHYECKHE (PaKTOPBI, COLUATIb-
HbI€ OTHOLUEHUS, KYJbTYpPHBIC NPEANIOYTEHU U T. .

Bo-BTOpBIX, HA TOJIKOBAaHUME KOHCTUTYLIMM MOXET OKa3aTh BIIM-
HUe Ooree UIUTENbHAS MO BPEMEHH HCTOPHS COOTBETCTBYIOLIETO
obmrectBa. OCOOEHHO aKTyalbHBIMU B JaHHOM KOHTEKCTE TMpel-
CTABIIIOTCS BOIIPOCHI, CBA3aHHBIE C HEraTHBHBIM HMCTOPUYECKUM
MPOLLIbIM, 3 UIMEHHO COUUATIbHBIMU KOH(QUIMKTAMHU U Pa3IMYHbIMU
NPOSIBICHUSIMA HEPABEHCTBA, CYIIECTBOBABIIMMH B OOINECTBE Ha
INPOTSXKEHUU 3HAUUTETIbHOTO MEPUOa BPEMEHH JI0 IIPUHATHS KOHC-
TUTYLIUU.

3ayacTyl0 Takoe UCIIOJIb30BAaHUE MCTOPUYECKUX apPryMEHTOB
OCYILLECTBJIIETCS B paMKax TEJIEOJOTMYECKOrO OCMBICIIEHHS COIep-
KaHWS KOHCTUTYLUMU M MOXET ObITh XapaKTepHa Aaxe Ui CYIOB,
PENKO HCIIOIB3YIOLUX UcTOpudeckue aprymentel. Hanpumep, @Pe-
nepaibHbld  KOHCTUTYUHOHHBIM Cyn ['epmMaHuu IOBOJIBHO 4YacTo
aneJUIMpoBall K HALUMCTCKOMY IIPOILIOMY CTpPaHbl, OTMEeYas, 4To
BaXHeUIen 1eiblo OCHOBHOIO 3aKOHA CTAJIO HENOMNYIIEHHUE ITOB-
TOPEHUS TaKOro pexuma B ['epmanums.

HecMoTpd Ha pa3nuyuHblid yHAENBbHBIM BEC HMCTOPUYECKUX apry-
MEHTOB B Pa3JIMYHBIX MOJEINIIX TOJIKOBAHUS KOHCTUTYLUH, B LIEJIOM
JOCTaTOYHO TPYAHO MPEACTaBUTH OOJIee WM MEeHee 3HAYUMYIO TeO-
pHUIO TOJIKOBAaHHUS, KOTOpas MOJHOCThIO UTHOpPHpOBaa Obl 3Haye-
Hue ucropuu. [losromy, BUAMMO, MOXHO TOBOPUTb O MEHBIIEM
win OoJblIeM, a MHOTJA U ONpeAessIolleM 3HauYeHUU HCTOPUU B
TOJIKOBATEIIbBHOM IIPOLIECCE.

[Io yka3aHHOMY KpUTEPHIO, KaK IPEACTABIISIETCA, BCE MOMAEU
TOJIKOBaHUA KOHCTUTYLIMHM MOXHO NE/IUTh Ha OSKJIEKTUYECKUE U
pacropsauTeIbHbIe Pa3HOBUIHOCTH.

DKJIEKTU3M MOJEIM TOJKOBaHUS NPOMCTEKAET U3 HENPU3HAHUS 32
KOHKPETHBIM METOIOM TOJIKOBaHMs PELIALIEro 3HadyeHus. Bce no-
MYCTUMBbIE TOW MOJIENbIO TOJIKOBATEIbHbIE CPEICTBA MOTYT OBITh 3a-
AEWCTBOBAHBI U MEXIYy HUMM HET 3apaHee YCTAHOBJIEHHOW UEPAPXHUU.

Bmecrte ¢ TeM JOMUHMPYIOLLUN B JOKTPUHE TOM WM UHOM CTpa-
HBI JIUCKYPC OTHOCHUTEJILHO HEIIPUEMJIEMOCTH OIPEAESIEHHONW MOJe-
JIM TOJIKOBAHUSI MOXET CTaTh CBOGOOPA3HbIM CHAEPKUBAIOIIUM IICHU-
XOJIOTHYECKUM (paKTOPOM, MPENSTCTBYIOIIUM HMCIOJIb30BAHUE OIl-
penenenHoro meropa. B uactHoctu, B CIIIA HekOoTOpble XHBbIE
KOHCTUTYLMOHAIMCTBI BIIOJIHE MOTYT M BO3IEPXKaTbCcd OT IIPUBJIE-
YeHUsl K TOJIKOBATEJIbHOMY IpouLeccy (PakTOB, CB3aHHBIX C HUCTO-
pHeil IPUHSATHS KOHCTUTYLIMU, C TeM 4TOOBI JaXe KOCBEHHO He ac-
COLIMMPOBATHCI C OPUTHHATIU3MOM.
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B pacnopsauTenbHbIX Xe MOAETISAX TOJKOBAHUS TOT WIM WHOU
METO]I TOJIKOBAHUSI UMEET olpefersitoiiee 3HaueHre. Haubonee sip-
KO 3TO MOXHO YBHIETb IPH aHAIM3€ PA3TMYHBIX OPUTUHATUCTCKUX
TEOpHUIl TOJIKOBaHUS KOHCTUTYLIMU.

HecMmoTpss Ha TO, 4TO JOKTPUHAIBHO OPUTMHAIM3M IPEICTaB-
JsieT co0oi COBOKYITHOCTb Pa3iIMYHbIX, 3a4aCTYI0 CYIIECTBEHHO OT-
JIMYAIOIIUXCs JPYr OT Apyra T€OpHid, 1JIsl BCeX TEOPUil OpUTHHAIM3-
Ma XapaKTepHbI CJIEIYIOLIMEe OCHOBOIIOJATA0IUE OCTYIATHI:

1. 3nauenue KoHcTuTyuuu (MMEeHyeMoe NEpPBOHAYAIbHBIM), OC-
TaeTcs (PUKCUPOBAHHBIM, a 3HAUUT, HEU3MEHHBIM C MOMEHTa €&
IPUHSTHS.

2. DTUM HE HMCKJII0YAETCS BO3MOXHOCTh BHECEHUS] U3MEHEHUN B
KoHCTUTYLIMIO B COOTBETCTBMM C IPOLEAYPOM, MPEAyCMOTPEHHON
OCHOBHBIM 3aKOHOM.

3. IlepoHavaibHOE 3HaYeHHE KOHCTUTYMM UTPAET pELAoILyI0
pOJIb IIPU €€ TOJIKOBaHUU?,

Hanbomnee pacnpocTpaHEHHBIMA Pa3HOBUIHOCTSIMH OPUTHHAIIH3-
Ma SBJISIOTCS OPUTUHAIN3M TIEpPBOHAYATBHBIX HAMEPEHHI U TIEPBO-
HAYaIbHOTO OOIIECTBEHHOTO 3HAYECHUSI.

OpurnHaIN3M MEePBOHAYATBHBIX HAMEPEHHUI UCXOIUT U3 00s13aH-
HOCTHU Cyled Mpu TOIKOBaHWU KOHCTHTYIUM cleaoBaTh NEpBOHA-
YaJIbHHIM HAMEPEHUSIM €€ aBTOPOBY,

B aT0#i MOzienH TOMKOBaHUS periaioliee 3Ha4YeHue nmpuooperaer
B3aUMOJICHICTBUE HaMEpEeHHUs aBTOPOB TEKCTa C COOCTBEHHO TEKC-
TOM TOJIKyeMOil HOpMbI. IIpu 3TOM HaMepeHus: aBTOPOB HE TOJIbKO
OrpaHUYMBAIOT, HO U MPEAONPEAEIIIOT 3HaueHue HopMbl. [Toaromy
HEOIpPeJeJIEHHOCTh TEKCTa YCTPaHSETCS BBbISIBICHHBIM II€PBOHA-
YaJbHbBIM HaMepeHHeM. B »ToM moHumaHuu CyObeKTHUBHbBIE Hame-
pEeHUsl aBTOPOB KOHCTUTYLIMH SBJISIOTCS Haubosiee 3HaYMMbIMU HUC-
TOYHUKAMH YCTAQHOBJIEHHMS CMbIC/Ia KOHCTHUTYLMOHHOH HOpMBL. B
TAaKOH MOJETU POJib MUCTOPUU TNPHUHATHS KOHCTUTYLMH HCKIIIOYU-
TeJIbHA.

[Tpu aTOM, HaMEpeHUs: aBTOPOB MOTYT ObITh BBISIBIIEHBI B CaMbIX
Pa3IMYHbIX HMCTOPUYECKMX HCTOYHMKAX, HaYMHAs OT IPOTOKOJIOB
3acelaHMii opraHa, ynoJHOMOYEHHOI'O MOArOTOBUTH IMPOEKT KOHC-
TUTYLIUHU, BIUIOTh 1O HMOJIUTUYECKUX IyOIMKaUUi U Jaxe 4acTHOM
NEepPEenuCKHU JIUL, IPUHUMABLIMX HEIOCPEICTBEHHOE y4acTHue B COC-
TaBJIEHUH JIAaHHOTO MPOEKTAa, IPU YCIOBUM €CJIM OHU BBIIBJISIOT Ha-
MEpEeHUus JIML, HOATOTOBUBLIMX KOHCTUTYLHIO. OObeauHsmonen
0COOEHHOCTBIO 3TUX HMCTOYHUKOB SIBISIETCS TO, YTO OHHU JIOJIXKHBI
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OBITh CBS3aHbI KaK C aBTOPAMM KOHCTHTYLUH, TaK U MPOLIECCOM IO
ee IPUHATHIO.

PazpaGoranHas B KoHCTUTYLHOHHOU jaokTpuHe CLLIA nannas
MOZIeJIb HE IMOJIy4WJia LIMPOKOIo IPAKTUYECKOTO IPUMEHEHUsl U
Obl1a MOJBEpPIrHyTa BIOJIHE 0OOCHOBAaHHOW KpuTHKe. Tak, oTMeya-
JIUCh TPYAHOCTH, CBS3aHHbIE C WACHTU(UKALMEH NepBOHAYATbHBIX
HaMEepeHu BBUJly TOTO, YTO HAMEpPEHHUs ‘‘OTLHOB-OCHOBATEIEH IO
[EeJIOMY Psy KOHCTUTYIMOHHBIX TOJIOXEHUN OBUIM IBYCMBICIICH-
HBIMU U HEOIpeIe/IeHHbIMKO.

Kpome toro, cienyer uMeTh B BUIY, YTO JOKYMEHThl Punaiesns-
(huiickoro KOHBeHTa ObLIM OIMYOJIMKOBAHbI, CTaB JOCTOSIHHEM O00-
IIECTBEHHOCTH, CITyCTS HECKOJIBKO JECATWIIETUN I10C/e TPUHATUS
Koncruryuu’. Bmecte ¢ TeM, BbISIBIIEHHE [TEPBOHAYATBLHOIO HAMe-
PEHMS B KOHCTUTYLIHMAX, SBIIMIOIIUXCS PE3yIbTaTOM JEMOKpaTh4ec-
KOW MOOWIM3aLMU HaceleHUs, MPOSBISIEMON B TOM YHCJIe U B aK-
TUBHOM U OTKPBITOM YYaCTHH BCE€X CYOBEKTOB KOHCTHTYLMOHHOIO
nporecca B pa3paboTKe TeKCTa MPOeKTa, BBIINISAUT MeHee mpoliie-
MaTUYHBIM.

DTUM, OJHAKO HE YCTPAHSIOTCSd MHOTUE CJIOXKHOCTH METOJ0JIO-
TMYECKOro M IMpPaKTUYECKOro XapakTepa, B 4acTHOCTU Mpobiema
CYMMHPOBaHHU, T.€. YCTAHOBJIEHHE CONEPXKAaHUI MHCTUTYLMOHAIIb-
HOIO HaMEpEHUsS OpraHa, COCTOSIIEr0 W3 MHOIUX JIML, NPUAEPXKU-
BAIOILMXCS PA3IMYHBIX, 3a4aCTYyI0 MTPOTHUBOIOJIOXHBIX B3IVIAIO0B IO
MHOTUM BOIIpOCaM KOHCTUTYLIMOHHOTO PEryJupOBaHUS.

B konrtekcre CLLIA xoHuenTyalbHbie U 3MIIUPUIECKUe poodiie-
MBI [IEPBOHAYAIBHOTO HAMEPEHM NPUBEIM K JAJIbHEHUIIEMY Pa3BU-
TUIO TEOPUU OPUTHMHAIN3Ma, KOTOPOE BBIPA3UJIOCH B IOSIBIICHUH Ta-
KOW MOJIE/IM TOJIKOBAHMS KaK MEpBOHAYATbHOE OOIECTBEHHOE 3HA-
yeHue. Ee cyTb cBogMTCd K TOMY, YTO pellarpuias pojib B TOJIKO-
BaHuu KoHCTUTYLIMHM OTBOAMTCA HUCTOPUYECKOMY ITOHMMAHMIO
KOHCTUTYLIMOHHOTO TeKcTa. Takoil Moaxon, MHOIA UMEHYEMBIid
OPUTMHATTUCTCKUM TEKCTYalIU3MOM, OIIpe/esIeTcsd KaKk MEeTOol ysc-
HEHHMsS HEU3MEHHOIro OOIIECNPUHATOTO OOIECTBEHHOIO 3HAYeHUs
KOHCTUTYLIMOHHOTO TOJOXEHUS, CYLIECTBYIOILEI0 Ha MOMEHT €ro
IPUHATHSA ¥ IOHUMAEMOI'0 Pa3yMHBIM COBPEMEHHUKOM TEKCTa HOP-
MBIl C YYETOM €€ JIMHIBUCTUYECKOI0, CTPYKTYpHOIO U HUCTOpUYEC-
KOro KOHTeKcTas.

[TockonbKy TEKCT KOHCTUTYLIMH, & HE HAMEPEHUS €€ aBTOPOB SB-
JII€TCS. OCHOBHBIM (PaKTOPOM IIPH TOJKOBAHUHU, B paMKax 3TOH MO-
JeIM JIOMYCTUMO oOpalieHne B JI00bIM HUCTOPHUYECKUM HCTOYHU-
KaM, a HE TOJIBKO CBSI3aHHBIM C JEATEIBHOCTBIO aBTOPOB KOHCTH-
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TYUUU TIO MOBOLY €€ MPHUHATUS, NOCTOJIBKY IMOCKOJIbKY OHM MOTYT
OBITH TOJIE3HBI B MPOIIECCE YCTAHOBJIEHUS! KOMMYHUKATUBHOIO 3Ha-
yeHusd TekcTta. M3gaHHas ucropuyeckas 4acTHas MEpenucka, ciio-
Bapu, OPOUIIOPHI U JIPYTUe MaTepualibl, ONyOJUKOBAHHbIE B MIEPHOJ
OPUHATUS KOHCTUTYLIMU KaK OTHOCSIIHUECS, TaK W HE UMEIOIINe
CBSI3U C €€ MPUHSATHEM MOTYT ObITh MCIIOJIb30BaHbI I BBISIBICHUS
TEKCTYaJIbHOTO COJIEpX)KaHUS HOPMBI.

Hcropuyeckue apryMeHThl MOTYT MPUMEHSTbCS TaKXe U B Te-
JICOJIOTMYECKUX MOJENSAX TOJIKOBAHUSI KOHCTUTYLIUU.

OnHako B paMKax OOBEKTHBHOH TEIEOIOTHYECKON MOJENTH 3TO
NPaKTUYECKU HE 3aMETHO, TaK Kak I1eJib HOPMbI BBISBIISIETCS U3 €€
TeKCcTa. B 9TOM cMbiciie Takoe TOJIKOBAaHUE SBJISIETCS rpaMMaTuyec-
KU-1IeJIeBbIM, & HaMepEeHUs, MpecieayeMble aBTOpaMU TEKCTa HOp-
MBI, HE UMEIOT ompejelsdoouero 3Hauenud. [1oaToMy 1enb KOHCTH-
TYUMOHHOTO TOJIOXEHHUS, BbISBJIEHHAs! U3 €€ TEeKCTa, MOXET U He
COBIIAJIaTh C HAMEPEHMUSMH JIUI], KOTOPbIe ero paspadoTanu WiIn
MPUHSUTH.

B ornuume oT 0OBEKTHBHOM, CyOBEKTHBHAS TEIEOJOTHYECKas
MOJIE/Ib BBISBJISIET 11€JIb HOPMBI Ha OCHOBE MPEC/IeAyeMbIX €€ aBTO-
pamu Hamepenuii. [ToaToMy poJib UCTOPUM TIPUHATUS KOHCTUTYIIUU
B OCOOCHHOCTH cyiecTBeHHa. Kak W B cilydae ¢ OpUTHMHATU3MOM
NepPBOHAYATILHBIX HAMEPEHUH, CYOBeKTUBHAS TEIIeOJIOTnIecKas Mo-
JeJb, BBISIBIIAS COACpKAaHUE TOJKYeMOW HOpPMBI, oOpaimaercsd K
BBICKA3bIBAHUSM KOHCTUTYLIMOHHBIX 3akoHonaresneil. [loatomy Ta-
Kad JeATEIbHOCTh B CBOEH OCHOBE MMEET UCTOPUYECKUM XapaKTep.
[Ipu aTOM OmOpa Ha LEIU aBTOPOB KOHCTUTYLUMU OCHOBaHA HE Ha
MPEINOI0XEeHUN O OOJbIIEeH OCBEJIOMIEHHOCTH KOHCTUTYIIMOHHO-
ro 3aKOHOJAATeNs, a UCXOAUT M3 yOeXIeHHs, YTO KOHCTUTYIIUOH-
HBII 3aKOHOJaTes b oOsamaeT OObllel, M0 CPABHEHUIO C TOJIKOBA-
TEeJEeM, JIETUTUMHOCTBIO.

Onnako Ui cyObEKTUBHOM TEIeO0JOTHYEcKO MOJeu BaXHOe
3HaYeHHe UMeeT He TOJIbKO COOCTBEHHO IMpPOIIeCcC MPUHSATUSI KOHC-
TUTYIIUM, HO U COOTBETCTBYIOIIMI UCTOPUYECKUU KOHTEKCT KOHK-
peTHoro oOiiecTBa. B TOM cMbicie MCTOpHS HAMOIHIETCS COOT-
BETCTBYIOLIIUM COJEPKAaHUEM BBUY y4€Ta COOTBETCTBYIOIIMX MOJIH-
TUYECKUX, DKOHOMUYECKUX U COLUAIbHBIX (hpaKTOpoB. Takum 00-
pa3oM, He TOJIbKO LEIH aBTOPOB KOHCTUTYLUU SIBJISIIOTCS CYILIECT-
BEHHBIMU TIPU BBISIBJIEHUU 3HAYEHHUS HOPMbI, HO U TO, Kak
COLIMATILHO-TIOIMTUYECKUI CUTYyallusd B OINpe/IeJIeHHbI UCTOpUYeC-
KU Nepuoj, MoBiusiia Ha (hOPMUPOBAHUM 3TUX LIEJIEH.
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He meHee BaxeH U Bompoc (haKTOPOB, CHOCOOCTBYIOUIMX WIIH,
HA00O0pOT, NPENATCTBYIOLIMX HPUMEHEHHI0 HCTOPUYECKHMX apry-
MEHTOB IIPU TOJKOBAHMU KOHcTUTyUMHM. Kak mpexacrasngercd, on-
HOM M3 CYLUECTBEHHbBIX IPUYMH 3TOTO SBJISETCS COflepXkKaHhe KOHC-
TUTYLIMOHHBIX HOPM.

[Ipu »TOM, mpaBga, METOAbl TONKOBaHUS B KOHCTUTYLMAIX,
0OBIYHO, HEIOCPEAICTBEHHO He yCTaHaBIUBalOTCS. B KauecTBe MCK-
JIIOYEHUSI MOXHO YyKasaTh, Ipexie Bcero, Ha OCHOBHOW 3aKkoH
Benrpuu 2011, yacte 3 crarbu R, KoTOoporo npegycmMaTpuBaeT Tpe-
OoBaHME TOJIKOBATh MOoKeHuss OCHOBHOTO 3aKOHAa COOTBETCTBEH-
HO MX L€, COIVIaCHO cojepxkalueMycs B HeM HanmonaibHOMy
KPEIO M JOCTHXKEHUSIM HCTOPUYECKOU KOHCTUTYIMH BeHrpun®.

Hpyrum npumepom ssisercd cratbd 196 Koncrurynuum bomnu-
BUH, 00s13pIBatoIass MHoroHatmoHaneHbil Koncturymonnsiit Cyn
BonuBuy npu TONKOBAaHMM KOHCTUTYLIMM OTAABATh IPEAINIOYTEHHE
HaMEPEeHUSIM YYPEAUTEIbHOTO COOpaHusl, BBIPAXKEHHBIM B €0 JO0KY-
MEHTaX, aKTaX W pe30JIOLUsIX, a TakKke OYKBAIbHOMY CMBICTY
Tekcra KoHCTUTyuu L0,

Kpome TOro, crpykrypa KOHCTUTYLUUH, MOXET CTaTh Ba’KHBIM
thakTopom B orpeneneHuu Toro, Kak oHa MCTOJKOBbIBaeTcd. Harm-
pumMep, KoHctutynms ABCTpainy ITIaBHBIM 00pa3oM perjiaMeHTH-
PYET BOIIPOCHI, CBSI3aHHBIE C OPraHU3alUeN U IeATEIbHOCTBIO TOCY-
JapCTBEHHBIX OPraHOB, M HE MpelycMaTpHUBaeT pasjiesa O IpaBax
4eJI0BEKA, YTO B ONPEAEJICHHOM CTENEHM IPHUBEIO K JOMHHHMPOBa-
HUIO JIETAJIMCTCKOrO IOAXOH4a B IpakTHKE ToikoBaHUS KoHcTH-
Tyt BepxoBHbiM cymom ABctpamuu!l.

KOHCTUTYLIMOHHBIE TIOJIOXEHUS O BEPTUKAIBHOM M TOPU30H-
TAJIBHOM Pa3[eIeHUH BJIACTEN, B OTVIMYUE OT HOPM O IIpaBax U CBO-
0onax, yaiue TOJIKYIOTCS C NMPUMEHEHUEM JIETATUCTCKUX METOHOB,
a MMEHHO TI'PaMMaTHYECKOro, CHUCTEMHOIO, HUCTOPUYECKOIO. DTO
MOXET OBITh CBSI3aHO C TEM, YTO KOHCTUTYLIMOHHO IMPELyCMOTPEH-
Hble (POPMBI Pa3IEIeHUs] BIACTEN 3a4acCTyIO SBIIAIOTCS PE3yJIbTaTOM
UCTOPUYECKHU CJIOXKMBILErO CJI0XHOIO Ipolecca MO JAOCTUKEHUIO
B3aMMO3aBUCUMbIX KOMIIPOMHUCCOB MEXJy BBIPA3UTEISIMU OCHOBO-
NOJIaralolIMX KOHKYPUPYIOLIMX HMHTEPECOB, HapyllaTh WU H3Me-
HATh KOTOPbIE CYIbl IPEUMYILIECTBEHHO BO3IEPXKUBAIOTC.

C npyroii cropoHbl, aOCTPAKTHBII XapaKTep TEKCTYyalbHOIO BbI-
paXeHHd KOHCTUTYLIMOHHBIX HOPM O IIpaBax uYeloBeKa CIIOo-
coOCTBYyeT HEOOXOAUMOCTH OCYILECTBJIEHHS CYIbSIMU LIEHHOCTHOIO
BHIOOPA, KOTOPBIN, KaK MPaBUIO, TPYITHOOCYIIECTBUM MOCPEACTBOM
IIPUMEHEHHUS NPEUMYIIECTBEHHO UCTOPUYECKUX apryMEHTOB.

165



Huorga macmtaOHas KOHCTUTYLMOHHas pecdopMa MOXET MOB-
JIMSATh HA CMEHY YCTOSIBLIEHCS MOJe/U TOIKOBaHusl. Tak, NpUHSATHE
Kanajickoii xaptus npas u cso6oa B 1982 roxy npuseno K cyuiect-
BEHHO TpaHcopMauuu punocoduu ToIKoBaHUS BepxoBHoro cy-
na KaHanpl, KOTOpPBIH I10C/IE 9TUX U3MEHEHUN CTall B CBOM AEATEIIb-
HOCTH TNPOSBIIATH OOJblIe CyleOHOro akKTUBU3Ma, MPUYEM HE TOJIb-
KO I10 JieJlaM O NpaBax 4eJIoBeKa, rapaHTUPOBAHHBIX XapTheiil2,

Karaorn o mnpaBax d4enoBeKa, IPEIyCMOTPEHHBIE CTAPbIMU
KOHCTUTYLIUSIMH, 3a4acTyI0 MPEICTaBISII0T COOON CMHCOK WHIWBU-
AyaTU3UPOBAHHBIX U M30JMPOBAHHBIX LEHHOCTEW, BBIPAXKEHHBIX B
HEeraTuBHOU ¢opme. B oTiiMuMe OT 3TOro, COBpEMEHHbIE KaTaloru
KOHCTUTYLIMOHHBIX TPaB BBIIAAAT Oojiee HETOCTHBIMH, XOPOLIO
VUHTETPUPOBAHHBIMM B KOHCTUTYLHOHHYKO TKaHb, M IIO9TOMY
SABCTBEHHO BbIpaXarollye LIEIU 110 BOIUIOUIEHUIO €IUHON CUCTEMBbI
KOHCTUTYLIMOHHBIX IIEHHOCTEH, oOecreyeHre KOTOPBIX SBISETCS
NO3UTUBHOW O0s3aHHOCTBIO TrocygapcTBa. B pesynbraTe KOHCTH-
TYUMOHHBIM Cy[aM, TOJKYIOLIUM CTapble KOHCTUTYLMU 4acTO IpH-
XOIUTHCSI OOOCHOBBIBATh CBOM PELICHHUS C MCIIOJIb30BAHUEM BHEIII-
HUX UCTOYHUKOB TOJIKOBAHMUS, K KOTOPBIM OTHOCUTCH U HCTOPH-
YEeCKHUE apryMEHTHI.

Takum oOpa3oM, HMCIIOJIb30BaHHE HUCTOPUYECKOW apryMeHTalHu
B KOHCTUTYLIMOHHOM TOJIKOBAaHUM XapaKTEpHO IJI BCEX €€ MoJe-
JIeH, KaK 9KJIEKTUYECKOM, TaK U pacrnopsaaurenpbHoi. [Ipu atom wnc-
TOpUYECKasd apryMEeHTalMsd COCTaBISET OCHOBY COIEPXaHUS BCEX
pasHOBUAHOCTEH opuruHanu3Ma. OpHuM U3  (aKTOpoB, CIHO-
COOCTBYIOIIIMX HCIIOJIb30BAHUI0 HCTOPUYECKUX apPTYMEHTOB B KOHC-
TUTYLIMOHHOM TOJIKOBAHUHU SBJISETCS COINEpKaHUE KOHCTUTYLMOH-
HbIX HOpM. Tak, oTcyTcTBHE B KOHCTUTYLIMM pasjiesia O IMpaBax 4ye-
JIOBeKa crocoOcTByeT Oosee aKTHMBHOMY NPHMEHEHHUIO Jiera-
JIMCTCKUX METOIOB TOJIKOBaHMS, K YHUCIYy KOTOPBIX OTHOCUTCH M
ucropuyeckuil. bosee MMpOKOe HCIOIb30BaHUE HCTOPUYECKOTO
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TODBIRLOR

Konstitusiya Mohkomasindo Ikinci Qarabag
miihariboasi sohidlorinin xatirasi anihib

£ “Vatono sadagst, Xalga xidmat!
2"Anim Giini -=Milli qurur gini!

Sentyabrin 27-da Konstitusiya Mehkemesinde Anim Giinii ile
bagli tadbir kecirilib.

Hakimloar ve Aparatin mesul emakdaslarinin istiraki ile kegirilon
todbirin evvelinde Ikinci Qarabag miiharibosi sehidlorinin xatiresi
bir deqigelik siikutla yad edilib.

Konstitusiya Mehkemasinin sadri Ferhad Abdullayev vurgulayib
ki, Azorbaycan Respublikasi Prezidenti ilham Sliyevin 2020-ci il 2
dekabr Seroencamina asasen Veoton miiharibasinde gehromancasina
doylismiis, 6lkemizin erazi biitévliyii yolunda canlarini foda etmis
asgor vo zabitlorimize, biitiin sohidlerimize derin ehtiram alamati
olaraq har il sentyabrin 27-si Azarbaycanda Anim Giinii kimi qeyd
edilir.
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Sedr diggate catdirib ki, 2020-ci il sentyabrin 27-de Ermenistan
silahl1 qiivvelerinin 6lkemize qars1 genismiqyash hoarbi emoeliyyat-
lara baglamas1 dovletimizin ve xalqimizin Veton ugrunda miibarize-
yo qalxmasini zaruri etdi. Ordumuzun diismenin texribatlarini goh-
romancasina dof etmosi vo oks-hlicuma kegorok tocaviizkara sarsi-
dic1 zarbe endirmesi xalqimizin galebe 8zminin niimayisi oldu.

Azorbaycan Prezidenti, Silahli Qtlivvelerin Ali Bag Komandani
[Tham Oliyevin rehberliyi ilo hoyata kegirilon harbi emaliyyatlar
noaticesinde miiasir standartlara cavab veran rosadetli ordumuz 44
giin arzinde 300-0 yaxin yasayls montogosini, homginin 5 sehar vo
4 gesebeni, bir sira strateji yiliksokliklori isgaldan azad etdi. Azer-
baycan Ordusunun harbi ugurlar1 miitharibanin naticasini miioyyen-
losdirdi ve uzun iller davam eden iggala son qoyulmasina nail olun-
du. 2020-ci il noyabrin 10-da Azerbaycanin galabasini tosdigloyan
lictorafli boyanat imzalandi. Bu tarixi senad naticesinde harbi amae-
liyyatlar dayandirildi.

Tadbirde geyd olunub ki, respublikamizin suverenliyi, orazi bii-
tovliyii ugrunda geden miibarizeds cesaret ve yliksek vetenperver-
lik gostoron asgor vo zabitlorimizin, arxa coebhado ¢alisan miilki in-
sanlarimizin, dévletimizin bascist Ilham Bliyevin atrafinda birlesen
xalqin birlik ve hemraylik niimayis etdirmesi, diismene sarsidici
zorbalar endiran rosadatli ordumuzun Boyiik Qalabeasi Azarbaycan
tarixinde daim xiisusi yer tutacaq.

Tadbirde ulu 6nder Heyder Sliyevin basladigl yolu ugurla davam
etdiren, milli menafeloerimizi gotiyyetle qoruyan, erazi biitovliyii-
miizii temin eden Prezident ITham Bliyevin noyabrin 8-de xalga mii-
raciotinde dediyi bu sozler xatirlanib: “Maen bu giin, eyni zamanda,
ulu 6ndor Heydoar Sliyevin mozarini ziyarat etdim, onun ruhu qarsi-
sinda bas aydim. Uroyimde dedim, xosbext adamam ki, ata vesiy-
yatini yerine yetirdim”.

Sadr ¢ixisinda bildirib ki, ordu quruculugunun yiiksek seviyyade
hoayata kecirilmosi, harbi qulluqgularin pesokarliginin artirilmast,
Silahli Qiivvelerimizin miiasir texnika ilo tominati Prezident Ilham
Oliyevin ugurlu daxili ve xarici siyasetinin neticesidir. Isgal altinda-
k1 torpaglarimiz gehreman sehidlerimizin, asgar ve zabitlerimizin,
qazilerimizin gani ve cani bahasina azad olunub. Respublikamizda
her zaman herbgilere, sehid ailelerine, qazilere heam dovlet, hem de
xalq terefinden yiiksok diggat ve davamli qayg1 gosterilir, sosial eh-
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tiyaclar1 tomin edilir vo onlarin rifahinin yaxsilasdirilmasi Azerbay-
can Prezidentinin hayata kecirdiyi dovlet siyasatinin prioritetlorin-
den biridir. Bununla bagli, dovletimizin bascisi terafinden bir sira
forman ve serencamlar imzalanib, tosirli tedbirloer hayata kecirilib.

Forhad Abdullayev resadetli Azerbaycan Ordusunun zefer yiirii-
siine tab goatire bilmayen diismenin toxribatlara ol ataraq, respubli-
kanin bir sira sehar ve rayonlarini, yasayis mentogoelorini ballistik
raket vo agir artilleriya qurgularindan istifade ederok atose tutdugu-
nu, giinahsiz miilki insanlar1 hadafe almaqla miiharibe cinayetlori
torotdiyini geyd edib ve bu qanli cinaystlarin teskilat¢ilarinin layiq-
li cozalarmi almalarmin vacibliyini vurgulayib. BMT Bas Assamb-
leyasinin 76-c1 sessiyasinin illik imumi miizakiralarinde Prezident
[lham Oliyev videoformatda ¢ixis1 zamani bildirib ki, BMT Tohlii-
kosizlik Surasinin getnamalarinin icrasin1t Azarbaycanin 6zii tomin
edib.

Daha sonra sedr Azerbaycanin Birinci vitse-prezidenti, Heydor
Oliyev Fondunun Prezidenti Mehriban Oliyevanin tosobbiisii vo
tapsirig ile sosial destek ve yardim aksiyalarinin heyata kegirilme-
sinden, onun sohid ve qazi ailelorine xiisusi hassasliq, qaygt ve
moarhamet hissi il yanasilmasindan, onlarin problemlarinin hallinin
daim digget merkezinde saxlanilmasindan danigib, biitiin bunlarin
xalqimiz terefinden daim rogbat ve sevgi ile qarsilandigini digqete
catdirib.

Eyni zamanda, qeyd olunub ki, &ten il dekabrin 8-de Prezident i1-
ham Oliyev Azarbaycanin arazi biitovliiyliniin miidafiasi ilo alaqe-
dar yaralananlarin ve sohid ailalorinin tominatina dastek fondu —
“YASAT” Fondunun yaradilmasi ile bagli forman imzalayib. Bu da
0z ndvbasindoe, vaetondas comiyyatinin do sohid ailelerinin, qazile-
rin vo Qarabag miiharibasi istirak¢ilarinin sosial veziyyetinin yaxsi-
lagmasina destek verilmasine imkan yaradib.

Bildirilib ki, Vaton miiharibasinde olde edilon parlaq golobe sa-
yosinde azad olunan erazilerde bu giin genismiqyaslh barpa ve qu-
ruculuq islori hoyata kegcirilir, miihiim layihoalor reallagdirilir. Dov-
latimizin bagcgisi bu erazilerds strateji obyektlorin, miiassisalorin to-
molini qoyur, tikinti igloerinin genis viisot almasini, yiiksok texnolo-
giyalarin totbiqini digget merkezinde saxlayir. Bu tikinti-quruculuq
islori, sehar ve kandlarimizin siiratle barpasi biitiin diinyaya Azer-
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baycanin giiciinii, Prezidentimizin méhkem iradasini, yiiksek idare-
cilik moaharatini, qurub-yaratmaq ©zmini niimayis etdirir.

Toadbirin sonunda Forhad Abdullayev emin oldugunu bildirib ki,
orazi biitovlllylimiliziin qorunmasi, torpaqlarimizin isgaldan azad
olunmas1 yolunda sohid olanlarin gehremanlig1 xalqimiz ve galacak
nasiller liclin hamise 6rnak olacaq.

Anim Giinlinde Konstitusiya Moehkemasi Aparatinin mesul
omokdaslar1 Veton miiharibesi sehidlerinin Ikinci Fexri xiyabanda-
k1 mazarlarinm ziyarot ediblor.
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GORUSLOR

Konstitusiya Mahkomasinda Tiirkiyonin
Azarbaycandaki sofiri ilo goriis kecirilib

Avqustun 4-do Azerbaycan Respublikas1 Konstitusiya Mahke-
mosinde Tiirkiyenin Azerbaycandaki sefiri Cahit Bager ilo goriis
kegirilib.

Konstitusiya Moahkemasinin Sadri Ferhad Abdullayev Cabhit
Bag¢inm1 qardas Tirkiyenin 6lkemizde yeni sofiri vezifesine toyin
olunmas1 miinasibatile tebrik edib. Sedr Azerbaycan ile Tirkiye
arasindaki miinasibetloerin daha da genislendirilmasine xidmaet edo-
cok sorofli vo mesuliyyetli vezifesindo sefire ugurlar arzulayib.
Forhad Abdullayev diplomatin iki qardas 6lke arasinda slagelerin
daha da inkisafina deyerli tohfaler veracoyine aminliyini bildirib.

Vurgulanib ki, olkelerimiz arasinda miinasibatlor Azerbaycan
Respublikasimin Prezidenti {lham Oliyevin ve Tiirkiye Respublika-
sinin Prezidenti Raceb Tayyib Ordoganin hayata kegirdiklari ugur-
lu siyaset naticesinde siiretle inkisaf edir.
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Sedr geyd edib ki, qardas Tiirkiyenin miixtelif bolgelerinde iyu-
lun 29-dan baslayan giiclii meso yanginlar1 ve onun toretdiyi fosad-
lar barodo xebor Konstitusiya Mehkemasinin emekdaslarini son de-
roco koderlendirib. Azerbaycan Prezidenti {lham Oliyevin tapsirigi-
na asason, Fovgelade Hallar Nazirliyinin yanginsondiirme qiivvele-
rinin emoakdaslarindan ibaret bir neco qrup ve xlisusi texnika Tiirki-
yoda tiigyan edon meso yanginlarinin sondiiriilmesi veo daha genis
miqyas almasina imkan verilmamasi magsedile qardas 6lkaye yola
saliib. Azerbaycan dovlati ve xalqt her zaman oldugu kimi, bu giin
do gardas Tiirkiye xalq1 ile hemraydir vo onun yanindadir.

Tiirkiyenin sofiri Cahit Bage1 yiiksok qonagperverliye ve tobrike
goro Konstitusiya Mahkamasinin Sadri Ferhad Abdullayeve min-
noatdarligini ifade edarak, iki 6lke arasindaki qardasliq elagelerinin
inkisafinda vo genislondirilmasinde diplomatik missiyalarin boytik
rolundan danisib. Sefir Tiirkiyenin cenub vilayestlorinds bas veron
vo genismiqyasl yanginlarin sondiiriilmesinde qardas Azearbayca-
nin destoyine gore tosokkiiriinii bildirib. Diplomat qeyd edib ki,
dovlatlarimiz ve xalqlarimiz her zaman bir-birinin yanindadir.

Gortisde geyd olunub ki, Prezident, Miizoffor Ali Bas Komandan
[lham Oliyevin rehberliyi ilo resadetli Azerbaycan Ordusu dlkemi-
zin orazi biitovliiyli ve azoli torpaqlarimizin Ermenistanin isgalin-
dan azad edilmasi ugrunda 44 giinliik Veton miiharibasinde tarixi
golaebe qazandi. Azerbaycanin haqq savasinda qardas desteyi gos-
tormis Tiirkiye dovleti bir daha siibut etdi ki, o, beynoalxalq hiiquq
normalariin ve beynoalxalq miistovide haqq-edaletin miidafiasinde
duran dovletdir. Azarbaycan Respublikasinin azali torpaqlarinin Er-
monistanin isgalindan azad edilmasi ugrunda apardigr miibarizeda
Tiirkiye Ciimhuriyyetinin ddvletimizin ve xalqimizin haqq isini
miidafie etmosi, adalatin goloeboe calmasina siyasi destok vermaosi
asl gardasliq nlimunesidir.

Diplomat xtisusile qeyd edib ki, 44 giinliikk Voton miiharibesi za-
mani Tiirkiye xalqi Azerbaycan xalginin yaninda oldu. Biz hamimiz
ulu 6nder Heydoar Oliyevin “Bir millet, iki dovlet” ve Mustafa Ka-
mal Atatiirkiin “Azerbaycanin sevinci sevincimiz, kaderi kederi-
mizdir” kelamlarinin sarsilmaz haqigeat olduguna bir daha sahidlik
etdik.

Sefir 6lkelerimiz arasinda yiiksek seviyyeali emoakdasliq ve qar-
dasliq esasinda qurulan miinasibatlorin sarsilmaz oldugunu qeyd
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edorak, bu slagealorin bundan sonra da mohkemlonmasine tohfe
vermayao calisacagini bildirib. Diplomat isgaldan azad edilmis tor-
paqlara seforleri zaman1 Ermenistanin 30 illik isgal siyasetinin ac1
naticelorinin canli sahidi olmasindan s6hbet agib.

Vurgulanib ki, cari il iyunun 15-de 6lkemiz ii¢clin mithiim menae-
vi dhemiyyeat kasb eden Susa seharinde Azerbaycan Respublikasi
ilo Tiirkiye Respublikas1 arasinda miittefiglik miinasibatleri haqqin-
da Beyannamenin imzalanmasi tarixi hadise kimi yaddaslarimiza
hokk olundu. Susa Bayannamasi miistoqillik, suverenlik, arazi bii-
tovliyii, beynelxalq seviyyada taninmis serhadlerin toxunulmazli-
&1, dovletlorin daxili islerine qarismamaq prinsiplorini rehber tutan,
milli maraqg ve menafelorini miidafie ve temin etmoayo yonalmis
miistoqil xarici siyaset hoyata keciron hor iki 6lke torafinden miit-
tofiglik miinasibetlerinin qurulmasinin siyasi ve hiiquqi mexanizm-
lorinin miioyyoenlagdirilmasi baximindan miihiim shemiyyat kosb
edir.

Diqgetoe c¢atdirilib ki, cari ilin iyulun 27-de Azerbaycan, Tiirkiye
vo Pakistan parlamentlarinin sedrlari arasinda kecirilmis birinci tig-
torofli gdriis naticesinde imzalanan Baki beyannamesi 6lkelorimiz
arasinda biitiin sahelerde olagelerin daha da giiclondirilmesinin
gostaricisidir.

Gortisiin sonunda bildirilib ki, Azerbaycan-Tiirkiye gardasligi,
dostlugu ebadidir vo hartorofli emakdasliq bundan sonra da ugurla
davam etdirilocak.
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Azarbaycan Respublikas1 Konstitusiya Mohkomasinin
sadri Forhad Abdullayev avqustun 27-da Qazaxistan
Respublikasinin Konstitusiya Surasinin taskil etdiyi Qazaxis-
tan Respublikas1 Miistaqilliyinin 30 illiyino vo Konstitusiya
Giiniino hasr olunmus “internet dovrii: ganunun aliliyi, insan
doyarlari, dovlat miistaqilliyi” movzusunda onlayn beynalxalq
simpoziumda istirak edib.

Tadbirin avvelinde Qazaxistan Respublikasinin Prezidenti Ka-
sim-Jomart Tokayevin simpoziumun istirak¢ilarina iinvanlanmis
miiracioti seslondirildi.

Daha sonra Qazaxistan Konstitusiya Surasinin Sedri Kayrat Ma-
mi, Avropa Surasi Venesiya Komissiyasinin sadri Canni Bukikio ve
Almaniya beynolxalq hiiquqi emekdasliq fondunun bas direktoru
Frauke Baxler vo digerlari agilis nitqlerini sdyladiler.

Todbirde Qazaxistan, Tiirkiye, Rusiya, Almaniya, Ozbokistan, lor-
daniya, Marakes, Ukrayna, Koreya, Indoneziya, Banglades, Moldova,
Serbiya, Belarus, Tayland, Latviya, Tacikistan ve diger 6lkelorin nii-
mayeandaleri miixtalif hiiquqi mdvzularla bagli meruze etdiler.

Kecirilmis beynoalxalq simpoziumda Azearbaycan Respublikasi
Konstitusiya Mehkemasinin sadri Ferhad Abdullayev “Odalet mii-
hakimasi ve siini intellekt” mévzusunda meruze ilo ¢ixis etdi.

Simpoziumda teqdim edilon ¢ixiglarda “Internet dovriinde osas
hiiquq ve azadliglarin qorunmasi ve teminati”, “COVID-19 pande-
miyas1 dovriinde konstitusionalizm”, “Qazaxistanda reqomsallas-
ma: nailiyyetlor ve perspektivler”, “Avropa Birliyinde roqomsallas-
ma vo suverenliyin bolgilisii”, “Qanun qarsisinda beraberlik”,
“Dovletin vo cemiyyetin informasiya tehliikesizliyi”, “Koreya
Konstitusiya Mehkemaesinin internetde asas hiiquq ve azadliglarin
qorunmasi tacriibesi”, “Onlayn secki kompaniyasi: Konstitusiya
Mbohkemaesinin tocriibasi” kimi bir sira mithiim hiiquqi meselelera
toxunulmusdur.

Simpoziumdan sonra, hemginin Asiya Konstitusiya Mahkamaele-
ri vo Ekvivalent Institutlar1 Assosiasiyasi, habelo Avrasiya Konsti-
tusiya Nozaroti Organlarin Assosiasiyasina iizv olan Konstitusiya
Maohkemelerinin istiraki ilo onlayn goriis kecirildi ve galacekde ke-
cirilmasi planlasdirilan bir sira tedbirlaerle bagh fikir miibadilasi
aparild.
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Azarbaycan Respublikas1 Konstitusiya Mohkomasinin sadri
Forhad Abdullayev 16-17 sentyabr tarixlorindo indoneziya
Respublikasinin Konstitusiya Mohkomasinin sadri Anvar
Usmanin dovoti ilo “Insan Hiiquglar1 vo Konstitusiya:
Miisalman Olkalarinds Mahkomanin Téhfosi” mévzusunda
onlayn formatda taskil olunmus islam ©mokdashq Toskilatina
iizv vo miisahidaci dovlatlorin Konstitusiya va Ali
Mbohkamoalarinin 2-ci Konfransinda istirak edib.

Konfransda Indoneziya Respublikasinin Prezidenti conab Coko
Vidodo agilis nitqi ile ¢ixis etmisdir.

Tadbirde Tiirkiye, Rusiya, Qazaxistan, Pakistan, Malayziya, lor-
daniya, Misir, Tailand, Olcezair ve digar dlkelerin, habelo Avropa
Suras1 Venesiya Komissiyasinin niimayendsaleri istirak etmis, hu-
manizm vo demokratiyanin inkisaf etdirilmesinde adaletin rolu; in-
san hiiquqlarinin vo demokratiyanin qorunmasinda konstitusiya
odalot mithakimesinin rolu; miiasir konstitusionalizm vo insan hii-
quqglart ve diger movzularda meruzeler edilmis, miizakirelor
aparilmisdir.
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