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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macallasinin
23-cii maddasinin sorh edilmasino dair

24 aprel 2020-ci il Baki sohori

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hesenova
(moruzegi-hakim), Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, Isa Nacoefov ve Kamran Sefiyevden ibarat terkibde,

mohkomsa katibi Foraid Oliyevin,

maraqli subyektlorin niimayondelori Baki soheri Xetai Rayon
Moahkemasinin hakimi Parviz Zamanli ve Azerbaycan Respublikasi
Milli Maclisi Aparatinin Igtisadi qanunvericilik sdbesinin bas mesle-
hetcisi Forid Haciyevin,

miitoxassisloer Azerbaycan Respublikasi Ali Maehkemasinin hakimi
Elsane Voliyeva vo Baki Apellyasiya Moahkomaosinin hakimi
Ikram Sirinovun istiraki ile,

Azoarbaycan Respublikast Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraat1 qaydasinda
aciq moahkemoe iclasinda Baki sehari Xatai Rayon Meahkamaesinin
miiracioti osasinda Azerbaycan Respublikast Miilki Macallesinin
23-cii maddesinin sorh edilmosine dair konstitusiya isino baxdi.

[s iizro hakim S.Hesenovanin meruzesini, maraqli subyektlorin
nlimayoandalarinin ve miitoxassislerin ¢ixiglarini dinlayib, ekspertin
royini nozerden kecirib, is materiallarini arasdirib miizakire edaroak,
Azearbaycan Respublikasi Konstitusiya Mehkemaesinin Plenumu
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MUDYYON ETDI:

Baki sohori Xatai Rayon Mahkemasi Azerbaycan Respublikasinin
Konstitusiya Mahkemsasine (bundan sonra — Konstitusiya Mehkeamasi)
miiraciot edorok Azerbaycan Respublikast Miilki Macellasinin
(bundan sonra — Miilki Macslle) 21.1 ve 23-cii maddslerinin
Azoarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Kons-
titusiya) 29-cu maddesinin miiddealar1 baximindan sorh edilmasini
xahis etmigdir.

Miiracietde soxsin 6lmasi neticesinde onun biitiin aile tizvlerinin
monavi zororo gore kompensasiya almaq hiiququnun olub-olmamasi,
belo halda daha kimlerin kompensasiya almaq hiiququnun olmasi,
cloco do Olmiis soxsin aile lizvlerinden birinin menovi zorore
gbro kompensasiya aldig1 halda, diger aile lizvlerinin kompensasiya
toloblorinin hansi qaydada hell edilmali olmasi masalalarine aydin-
liq getirilmasinin zaruri oldugu geyd edilmisdir. Homginin Konsti-
tusiyanin 29-cu maddoesinin VII hissesine istinad edilerak, ailo
lizviiniin 6limii ile alagodar manavi zererin 6denilmasini talab et-
mak hiiququnun verasalik subyektloari ilo bagliliginin olub-olmasinin
mieyyoenloasdirilmesi meselasi do qaldirilmisdir.

Miiraciatde gosterilmisdir ki, ©.Mirzeyeva hoayat yoldas1 B.Mir-
zoyev Azerbaycan Respublikasi Dovlet Neft Sirketinin “Azeriqaz”
Istehsalat Birliyinin (bundan sonra — “Azeriqaz” IB) Lenkeran
Regional qaz istismari1 idaresinin Calilabad Xidmet Sahesinin
Toemir-Berpa Xidmatinde usta isloyan N.Hasenovun tegsiri iiziin-
don 14 dekabr 2014-cii il tarixinde evin hamam otaginda qaz sizma-
sindan yaranmis partlayis noticoesinde vefat etdiyinden “Azeriqaz”
[B-a qars1 deymis menavi zerare gdre 900.000 manat meabloginde
pulun tutulmasi telebine dair iddia orizesi ilo mehkemaye miiraciet
etmisdir.

Iddia erizesi onunla esaslandirilmisdir ki, cavabdehin iscisinin
hiiquga zidd emoli naticesinde ©.Mirzeyevanin aile bas¢isini itir-
mosi, stress, narahatliq, menavi sarsinti kegirmosi sebabinden ona
maddi ve manavi zerer deydiyinden pul tezminat1 6denilmalidir.

Miiraciate alave edilmis hokmiin suratinden goriiniir ki, cinayet
isi lizro zorar¢cokmis soxsin hiiquqi varisi qisminde marhum B.Mir-
zoyevin birinci nikahdan olan oglu N.Mirzeyev taninmisdir. Onun
“Azeriqaz” IB-o qarst menoavi zererin ddenilmesi telebine dair id-
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dias1 Baki sehori Xotai Rayon Mehkeamasinin 26 sentyabr 2017-ci il
tarixli gqotnamesi ilo gismen tomin edilorok “Azeriqaz” IB-den
20.000 manat mablaginde pulun tutulmasi got edilmis ve gotname
ganuni qiivveya minmisdir.

Miiraciotedon Miilki Macollode menavi zerarin 6denilmasi
osaslarin1 miieyyen eden hiiquq normasinin olmamasi ve mahke-
molords bele miibahisalorin helli zamani geyri-miioyyenliyin ya-
randigini nazere alaraq vahid mehkema tacriibasinin formalasdiril-
mas1 maqsadi ilo galdirilan masals iizre miivafiq serhin verilmosi-
nin zoruriliyi gonastine golmisdir.

Konstitusiya Mehkemasinin Plenumu miiracietde gosterilonlorle
bagl asagidakilarin geyd olunmasini zaruri hesab edir.

Hiiquqi dovlet {iclin insan hiiquq ve azadliglarinin layiqince te-
min edilmasi asas gostorici amildir. Konstitusiyanin 12-ci maddesi
ile insan ve vatendas hiiquglarinin ve azadliglarinin tomin edilmasi
dovletin ali magsadi elan edilorak, har kesin hoyat vo saglamligi-
nin, soraf vo loyagetinin miidafiesine tominat verilir.

Konstitusiyanin 24-cii maddesine asasen, insan leyagati qorunur
vo ona hormet edilir. Hor kosin doguldugu andan toxunulmaz,
pozulmaz ve ayrilmaz hiiquqlar1 ve azadliglar1 vardir. Hiiquglar ve
azadliglar har kasin comiyyet ve basqa sexsler qarsisinda masuliy-
yotini vo voazifoelarini do ohate edir. Hiiquqglardan sui-istifadeye yol
verilmir.

Konstitusiyanin 26-c1 maddesine gore, her kasin qanunla qada-
gan olunmayan tiisul ve vasitelarle 6z hiiquglarint ve azadliglarini
midafie etmoak hiiququ vardir. Dovlat her kesin hiiquglarinin ve
azadliglarinin miidafiasine tominat verir.

Konstitusiyanin 68-ci maddesinin II hissesi cinayet, habelo haki-
miyyotden sui-istifade naticesinde zerar ¢okmis soxsin hiiquglari-
nin qanunla qorunmasini bayan edir vo zaror ¢okmis soxsin adalot
mithakimesinin hayata kegirilmoasindo istirak etmok ve ona vurul-
mus zorarin 0denilmasini teleb etmok hiiququnu miiayyen edir. Ho-
min maddenin IV hissesinde qeyd edilir ki, dovlat, dovlet qulluggu-
lar1 ile birlikde, dovlet qulluggularinin qanuna zidd heroketlori vo
horokatsizliyi naticesinde insan hiiquq ve azadliglarina deymis zi-
yana goro vo onlarin tominatinin pozulmasina gére miilki mesuliy-
yot dagiyr.



Konstitusiyanin bu normasi insan hiiquq ve azadliglarinin pozul-
dugu teqdirde zerargekmis soxse doymis ziyana géroe kompensasi-
yanin 6denilmasini adaletli sayaraq bu 6hdeliyin yerine yetirilmo-
sinde dovletin do masuliyyatini miioyyen edir.

Moenavi zerer insanin anadangslme ve ya ganun osasinda ona
monsub olan soxsi qeyri-omlak xarakterli hiiquq ve azadliglarinin,
habelo amlak hiiquglarinin pozulmasi naticesinde menavi sarsinti
va iztirab keg¢irmosini ifade edir vo yaxin soxsin itirilmesi, foal icti-
mai hayatin davam etdirilmasinin geyri-miimkiinliiyli, emak qabi-
liyyatinin itirilmesi, ailo vo soxsi hayat sirrinin ictimailogmasi, so-
rof vo loyageti alcaldan melumatlarin yayilmasi, miioyyen hiiquq
vo azadliglarin ganunsuz mehdudlasdirilmasi, fiziki azab, saglamli-
ga zoror vurulmasi ve s. naticesinde yarana biler.

Maonavi tezminat ise hiiquga zidd emal ile zerar¢cekonin manavi
va ya fiziki biitovlilyiine edilon tocaviiz naticosinde meydana golon
agr1 vo iztirabin, menavi sarsitinin unudulmasi, yagama sevinci vo
arzusunun tokrar qazanilmasi, pozulan menavi tarazligin yeniden
borpa edilmasi ligiin beraberlosdirma vasitesidir.

Maenavi zerarin avezinin 6denilmesi telabi maddi zarerin 6danil-
mosi tolebinden forqlendirilmelidir. Maddi zererin hacmi vurulmus
ziyanin hacmi ile sartlonse do, menavi zaroerin hocmi zeror¢cekmis
soxsin miilahizasine asasen iddiada miieyyen edilir vo mahkemsaler
torofinden manavi zerorin hacmi (miqdar1) adaletlilik ve miitena-
siblik meyarlar1 baximimdan qiymatlondirilmalidir.

Belo ki, Miilki Macallonin 21-ci maddesine miivafiq olaraq, ze-
rorin avazinin ddanilmesini taleb etmoak hiiququna malik olan soxs
ona vurulmus zerarin avezinin tam dédonilmasini teleb eds bilar, bu
sortle ki, ganunda ve ya miiqavileds zererin avezinin daha az mig-
darda 6denilmesi nezoarde tutulmasin. Zeroer dedikde, hiiququ po-
zulmus soxsin pozulmus hiiququnu barpa etmok tigiin ¢okdiyi ve ya
¢okmeoli oldugu xorcloar, emlakindan mahrum olmasi ve ya emlaki-
nin zodealenmasi (real zorar), habelo hiiququ pozulmasaydi, heamin
soxsin adi miilki dovriyye seraitinde alde edaceyi golirlor (elden
cixmis fayda) basa diisiiliir.

Hoamin Macallonin 23-cii maddesine uygun olaraq, fiziki soxs
onun sarafini, loyaqgetini ve ya isgiizar niifuzunu lokeloyen, soxsi
vo aile hayatinin sirrini vo ya soxsi ve aile toxunulmazligin1 pozan
molumatlarin mehkemae qaydasinda tokzib olunmasini tolob edo bi-

8



lar, bu seortle ki, homin malumatlar1 yaymis soxs onlarin haqigoate
uygun oldugunu siibuta yetirmasin. Faktiki melumatlar natamam
derc edildikde de, ager bununla sexsin serofine, loyaqgetine ve ya
isgiizar nlifuzuna toxunulursa, eyni qayda tetbiq edilir. Maragi olan
soxsloarin tolebi ile fiziki soxsin seraf ve layagetinin miidafiesine
onun ¢liimiinden sonra da yol verilir. Ogor fiziki soxsin sorofini, lo-
yaqatini, isgiizar niifuzunu lekeloyen ve ya soxsi vo aile heyatinin
sirrine gosd eden malumatlar kiitlovi informasiya vasitalerinds ya-
yilmigdirsa, hemin kiitlovi informasiya vasitelerinde do tokzib edil-
molidir. Ogor gostorilon malumatlar rosmi senado daxil edilmisdir-
s9, hamin senad doayisdirilmali ve bu baroede maragi olan soxslora
molumat verilmalidir. Diger hallarda tekzib qaydasint mehkemsa
miieyyenlagdirir. Kiitlovi informasiya vasitelerinde hiiquglarina ve
ya ganunla qorunan meanafelarine toxunan malumatlar derc edilmis
fiziki soxsin hemin kiitlovi informasiya vasitelorinde 6z cavabinin
dorc edilmesi hiiququ vardir. Serefini, loyaqatini ve ya isgiizar nii-
fuzunu lokeloyen melumatlar yayilmis fiziki sexsin hemin malu-
matlarin tekzibi il yanasi, onlarin yayilmasi naticesinde vurulmus
zorarin avezinin ddenilmesini teleb etmok hiiququ vardir. Ogor fi-
ziki soxsin sorofini, loyaqgetini vo ya isgiizar niifuzunu lokeloyen
molumatlar1 yaymis sexsi miioyyonlosdirmek miimkiin deyildirsa,
barasinde bu ciir malumatlar yayilmis sexsin ixtiyar1 var ki, hemin
malumatlarin haqigete uygun olmayan melumatlar sayilmasini te-
lab etsin. Bu maddenin fiziki sexsin isgiizar niifuzunun miidafiosi-
na dair qaydalar1 miivafiq olaraq hiiquqi sexsin isgiizar niifuzunun
midafiesine do totbiq edilir.

Miilki Macellenin miilki hiiquq pozuntusunun anlayisin1 miiay-
yon edan 1096-c1 maddesine esasen, miilki hiiquq pozuntusu (de-
likt) hiiqugla ve ya qanunla miidafio edilon basqa soxse (zerargoke-
na) birbasa ziyan ve ya zeror vurulmasina gotirib ¢ixaran togsirli,
hiiquga zidd (miilki ganunvericiliyin normalarini pozan) emaldir
(harakat vo ya haraketsizlikdir). Delikt torotmis soxs miilki hiiquq
mosuliyyeti dasiyir.

Miilki Macallonin 1097.1 ve 1097.3-cti maddeloarine goére, miil-
ki hiiquq pozuntusu (delikt) neticesinde fiziki sexsin soxsiyyotina
vo ya emlakina vurulmus zerarin, habele hiiquqi soxsin emlakina ve
1sgiizar niifuzuna vurulmus zerarin avezi zorarvuran torofinden tam
hocmde 6donilmalidir. Qanunla zerorin ovezini 6domoak vozifosi
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zorari vurmayan soxsin ohdesine qoyula biler. Qanunla zerervura-
nin togsiri olmadigda da (obyektiv suratds hiiquga zidd amal {i¢iin)
zorarin avazinin 6denilmasi nezarde tutula biler.

Macoellenin 1099-cu maddesine miivafiq olaraq, hiiquqi ve ya fi-
ziki soxs 0z iscisinin toratdiyi miilki hiiquq pozuntusu (delikt) ii¢iin
mosuliyyet dasiyir ve emoak (qullug, mensab) vezifalarinin icrasi
zamani ig¢isinin vurdugu zererin avazini ddemselidir. Bu Macalle-
nin 59-cu feslinde nezerde tutulan gqaydalara tetbigen, is¢i emek
miiqavilesi asasinda is goron fiziki sexsdir, habels miilki hiiquq mii-
qavilasi lizre is goren fiziki sexsdir, bir sertle ki, bu zaman o, mii-
vafiq hiiquqi ve ya fiziki soxsin tapsirigi ile vo islorin tohliikesiz
aparilmasina onun nazarati altinda fealiyyet gostersin ve ya faaliy-
yot gostormali olsun.

Goriindiiyli kimi, miilki ganunvericiliyin geyd edilen normalari
ilo hiiquga zidd heroket naticesindo vurulmus zerore gore miilki
mosuliyyat miioyyen edilmisdir. Miilki Macellonin 21-ci maddesi
ilo ise hiiquga zidd emsel naticesinde yaranan maddi zererin avezi-
nin 0denilmasini teleb etmoak hiiququ yaranirsa, hoamin Macellenin
23-cli maddesine uygun olaraq soxs manavi zerarin 6denilmesini
tolob edo bilar.

Qeyd edilmolidir ki, miilki qanunvericilikde soxsin 6liimii veo ya
saglamligina zeror yetirilmosi ilo alagedar menavi zorerin d6danil-
masi asaslarini miieyyen edon konkret hiiquq normasinin nazarda
tutulmamasi bu baradoe iddia tolobinin rodd edilmesi {i¢ilin osas ola
bilmaz ve belo tolob Miilki Macellonin 23-cii maddesine asaslan-
magla manavi zararin 6denilmasi qaydasinda irali siiriile bilar.

Miilki Macellenin 14-cii maddesine esasen, miilki hiiquglar ve
vazifaler miilki ganunvericilikde nazerds tutulan asaslardan, habe-
lo fiziki ve hiliquqi soxslerin qanunvericilikde nozardoe tutulmasa da,
miilki ganunvericiliyin prinsiplerine gore miilki hiiquqlar ve vezife-
lor doguran haraketlorinden amele golir. Basqa sexse zerer vurul-
mas1 heamin madde ils hiiquq ve vezife doguran asas kimi nazarde
tutulmusdur (Miilki Macellonin 14.2.6-c1 maddasi). Bu hiiquq nor-
masindaki “qanunvericilikde nezerde tutulmasa da” ifadesi ise bi-
lavasite Macelle ilo nezerde tutulmayan hallarda bele manavi zere-
rin 6denilmasi ilo bagh telobin irali siiriilmasi liglin asas yaradir.

Qeyd edilmalidir ki, ganunverici bazi hallarda menavi ziyanin
O0doenilmasini xiisusi sahovi ganunlarda neazerde tutur. Belo ki,

10



“Istehlakgilarin hiiquglarinin miidafiesi hagqinda” Azerbaycan Res-
publikas1 Qanununun 12-ci maddasi istehlak¢ilarin bu Qanunda ne-
zorde tutulan hiiquqglarinin istehsal¢i (icragi, satici) torafindan po-
zuldugu halda istehlak¢iya doyon manavi ziyanin giinahkar torofin-
den ddenilmesini nazerde tutur. Odenilen ziyanin deyeri, qanunla
basqa hal nazerde tutulmayibsa, mehkemsa terafinden miieoyyen
edilir. Azerbaycan Respublikasi Aile Macellasinin 28.6-c1 madde-
sind uygun olaraq, nikahin etibarsiz sayilmasi neticesinde, or (ar-
vad) ona vurulmus maddi ve ya manavi ziyanin miilki ganunverici-
likle nezerde tutulmus qaydalar iizre 6denilmasini talab edo bilor.
“Turizm hagqqinda” Azerbaycan Respublikasi Qanununun 6-c1 mad-
desine asasen, turist turizm mahsulunun pearakende algi-satqr mii-
qavilesi sertlerinin turoperator ve ya turagent terafinden yerina ye-
tirilmoadiyi hallarda ona deymis maddi ve menavi zarerlarin avezi-
nin Azarbaycan Respublikasinin ganunvericiliyi ile miiayyan olun-
mus qaydada ddenilmesini teleb etmoak hiiququna malikdir. Lakin
ictimai miinasibatloerin ¢oxaspektliyi ve zaman ilo bu miinasibatloe-
rin daha da miirekkeblasdiyi nezers alinarsa, menavi zerar yetirilo
bilacek ictimai miinasibatlorin dairasinin ve kompensasiyanin 6de-
nilmesi oasaslarinin qanunvericilik iloe tam ohato olunmasi qgeyri-
mimkiindiir.

Konstitusiya Mehkemaesi Plenumunun “Azarbaycan Respublikasi
Miilki Macallasinin 21 va 23-cii maddslarinin serh edilmasine dair”
2002-ci 1l 31 may tarixli Qorarinda gostorilmisdir ki, menavi zerer
adeton vetondaslarin soxsi geyri-omlak hiiquqglarinin pozulmasi ne-
ticosinde amala golir. Manavi zerer qeyri-omlak zerari olmagqla, ig-
tisadi mazmun vo deyer kesb etmeyen hiiquq pozuntusudur. Belo
zorar votondasa anadangelmae ve ya ganun asasinda ona maxsus olan
geyri-maddi nematlore aid (sorof, loyaqget, isglizar niifuz, soxsi ailo
sirri, haroket etmoak azadlig1, yasayis yeri segma, ad hiiququ, miisl-
liflik hiiququ, sair soxsi geyri-omlak hiiquqlar ve diger maddi nemat-
lar) hiiquglarin1 pozmagqla fiziki sexse menavi sarsinti, iztirab verir.
Monovi zerer bilavasito zerer vuran soxsin heroketlerinden sonra
zorar¢cokmisin sliuruna tosir gostormoaklo manfi psixoloji reaksiyaya
sobab olur. Menavi zerer fordin hiiquglarinin pozulmasinin miistaqil
naticesidir. O, hem vurulmus amlak zereri ilo birlikde, hem do am-
lak zorori vurulmadig hallarda kompensasiya edilir.
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Sexsin yaxinlarinin, o climladen ails tizvlerinin 6lmasi ve ya sag-
lamligina zerar vurulmasi halinda menevi zerere gore 6denilen toz-
minat soxsin kecirdiyi sarsint1 ve iztirabin miieyyen deracede yum-
saldilmasina, pozulan menavi tarazligin barpa edilmoasine yonalmis
olur. Belo halda zarer¢cekmis sexsi miieyyen miqdarda tezminat ilo
tomin etmoklo yaxininin itirilmesi naticesinde kegcirdiyi sarsint1 vo
iztirabin unutdurulmasi, yasama sevincindoki azalma ve menavi hii-
zursuzlugun aradan qaldirilmast moagsadi 1lo ona menavi cohatdan
destok olunmasina xidmet edilmis olur.

Nozoare alinmalidir ki, menavi tezminat telebi verasalikle salage-
li deyil. Belo ki, manavi tozminat tolabi ilo ¢ixis edon iddiag1 6lon
soxsin voarasasi olsa da, onlarin 6liimden avval emosional yaxinligi
olmadigi, iddiac1 sexsin 6lmasi ile elagedar agr1 ve kader hissi ve
ya moanavi sarsint1 ke¢irmadiyi toqdirde onun menavi tozminat al-
magq tolobi do istisna edilir.

Monovi tozminati teleb etmok hiiququ olan sexslerin dairesine
golince iso geyd edilmolidir ki, bu hiiquga 6len ve ya saglamligina
zoror vurulan sexsin yaxinlart malik ola biler. Sexsin “yaximi” de-
dikde onun mehz aile hiiququ ¢arcivesinde qohumu deyil, 6lmiis vo
ya saglamligina zeror vurulmus soxsle xiisusi bagliligi ile saciyye-
lonan, semimi miinasibatinin ve menavi yaximliginin oldugu, haya-
tinda miihiim yer tutan, uzun miiddat birge yasadig1 ve birge tose-
riifat apardigi, 6liimiinden ve ya saglamligina vurulan zerer natice-
sinde hayat soraiti doyismis, haqigeton menavi sarsinti, 9zab veo iz-
tirab keg¢irmis insan nezerde tutulur.

Maohkoamsalor menavi zorore gore tozminat miioyyon edorkon hor
baxilan is {izre sosial, psixoloji ve iqtisadi qiymatlondirmeani miite-
nasiblik ve adaletlilik prinsipleri esasinda aparmalidirlar.

Monavi tozminatin hacmi (miqdari, meblagi) miioyyen edilor-
kon iddia irali siiron insanla 6lon ve ya saglamligina zeroer vurulmus
soxs arasindaki sefget ve menovi bagliliginin méhkemliyi, kegiril-
mis iztirabin ve sarsintinin deracesi, onlarin birlikde ve ya ayr1 ya-
samalari, or-arvad olduglar1 teqdirde, hemginin evlilik hayatinin
miiddeti vo s. amilloer nazers alinmalidir.

Ana ve atanin usaqglarmin, nena ve babanin navelarinin 6lumi
vo ya saglamligina zaror vurulmasi sebabi ilo menavi tozminat te-
lablerinde zerar¢ekmisin tok usaq (nave) olmasi, valideynlorin ye-
niden usaq diinyaya gotirocok yasda olub-olmamalart kimi amiller
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do diqgete alinmalidir. Usaqlarin ana ve atalarinin 6liimii ve ya sag-
lamligia zerer vurulmasi sebebi ilo menavi tozminat teloblorinde
onlarin ata vo analarina mohtac yasda olmalari, fiziki ve ya aqli
moahdudiyyatli olmalar1 esas gdotiiriilmelidir. Hiiquga zidd heraket-
den zerer¢ekmis gardas ve ya bacilarin menavi tozminat telebine
baxilarken onlar arasinda dogmaliq ve sevgi hisloerinin, miitomadi
vo six iinsiyyatlarinin olub-olmamasi kimi maqamlar nezarden ke-
cirilmalidir.

Hoamg¢inin geyd etmok lazimdir ki, haqigeten menavi sarsinti
kecirmis har bir soxs kecirdiyi menovi iztirabin ve zerargekmisle
yaxinliq deracesine miivafiq olaraq diger iddiacilarla birge ve ya
ayri-ayriligda tozminat almaq hiiququna malikdir. Yeni bu halda
tozminat her bir iddiagiya ayri-ayriligda da miiayyean edile biler.

Olave olaraq geyd edilmslidir ki, 6lenin yaxininin meanavi tozmi-
nat tolobi aile bascisini itirmaye goro zororin ovozi tolobi ilo eyni-
losdirilmemolidir. Belos ki, Miilki Macellonin 1121-ci maddesi ile
tonzimlonen aile bas¢isinin 6liimii neticesinde zorer ¢okmis soxslo-
ro zororin avazinin ddenilmesi mehz maddi zerarin garsilanmasi
moagsadli olub miiveqqeti evezlesdirici xarakter dasiyir. Homin
Macollenin 1122.1-ci maddesine osasen, aile basg¢isinin itirilmesi
ilo elagedar zerarin avezinin ddenilmasine hiiququ c¢atan soxslora
zorarin avazi 6lanin bu Macellenin 1119-cu maddesinin qaydalari-
na asasen miioyyanlasdirilmis qazancinin (gelirinin) o hissesi miq-
darmnda 6denilir ki, hemin hisseni onlar 6lenin saghiginda 6z dolana-
caqlar iiclin alirdilar ve ya almaq hiiququna malik idiler. Homin
soxslora 0denilon zarorin avezi mileyyonlosdirilorken 6lenin goli-
rinin torkibine gazanc (golir) ile yanasi onun saglhiginda aldig1 pen-
siya vo diger bu ciir 6dencler do daxil edilir.

Insan Hiiquqlar1 {izre Avropa Mohkemasi (bundan sonra — Avro-
pa Mohkemasi) “Insan hiiquglarinin ve osas azadliglarin miidafiesi
haqqinda” Konvensiyanin 41-ci maddasine, habelo diger normalari-
na oasaslanaraq menavi zerarin miloyyon edilmasine dair miivafiq
tocriibe formalasdirmisdir.

Avropa Mahkemasi menavi zorari “nigarangiliq, ruhi sarsint1 vo
iztirab”, “hayacan, acizlik ve sarsint1”, “mayusluq, adaletsizlik his-
si vo uzunmiiddetli geyri-miioyyenlik” kimi seciyyelondirmisdir
(Luluyev ve digerleri Rusiyaya qarsi is lizre 2006-c1 il 9 noyabr ta-
rixli, Pelipenko Rusiyaya qarsi is tizro 2014-cii il 16 yanvar tarixli,
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Sibors vo Kuzmina Rusiyaya qarsi is tizro 2014-cii il 16 yanvar ta-
rixli Qorarlar).

Avropa Moahkemesi Varnava ve digoerleri Tirkiyeye qarst is
tizro 2009-cu il 18 sentyabr tarixli Qoararinda menavi zarari soxsin
fiziki ve ya psixoloji agr1 ve azabi, sixinti, narahatliq, meyusluq,
odaletsizlik vo ya al¢alma hissi, uzun miiddet davam edon qgeyri-
mieyyenlik, hoyatin pozulmasi ve ya real imkansizliqdan aziyyet
¢okoen vaziyyaeti kimi miiayyoan etmis vo geyd etmisdir ki, maddi ze-
rorin miioyyen edilmeasi zamani1 mehkemenin asaslandigi obyektiv
hallardan farqli olaraq, menavi zerarin miioayyen edilmasinda sub-
yektiv vo hissi tlinstirlore asaslanaraq gorar gobul edildiyinden meah-
kema tocriibasi baximindan nezere alinmali olan {imumi qiymat-
londirme meyarlarinin miieyyoen edilmesi vacibdir. Menavi zerar
miioyyon edildikde mehkemseler terefinden hiiquqa zidd emslin
novil, deracasi, siddati, davam etdiyi miiddat nazers alinmalidir. Bu
zaman hiiquqa zidd hearaketin hansi seraitde, miihitde bas vermaosi-
nin miieyyon edilmosi de zoruridir.

Avropa Mahkamaesinin yuxarida geyd olunan Luluyev ve diger-
lari Rusiyaya qars1 is iizro Qerarinda, hamginin gosterilmisdir ki,
soxslorin menavi iztirablarinin derecesinin miioyyon edilmesi ii¢lin
gohumluq slagelerinin yaxinliq deracesi, qohumluq miinasibatlori-
nin spesifikasi, gohumun hadisenin sahidi olub-olmamasi ve s. fak-
torlarin miioyyen edilmasi ehemiyyat kosb edir.

Avropa Mahkemaesi Maksimov Rusiyaya garst is tizre 2010-cu il
18 mart tarixli Qorarinda geyd etmisdir ki, kompensasiyanin hesab-
lanmas1 qaydas1 miirokkeabdir. Fiziki ve ya menavi iztirablara dair
isloera baxilarken bu proses daha da ¢etinlosir. Agr1 ve ozab, fiziki
narahatliq ve aqli sixint1 ve iztirabin pul ile Olgiile bilecayi standart
movcud deyildir. Mehkemelor doeymis menavi zororo géro arizagi-
yo toyin etdiyi kompensasiyanin hacmini gerarlarinda kifayet qodor
osaslandirmalidirlar. ©Osaslandirmanin olmamasi1 orizegiye qeyri-
miitonasib, az kompensasiyanin toyin edilmasi, pozuntunun adekvat
vo effektiv sokilde aradan qaldirilmasi prinsipine uygun olmayaraq
hell edilmasi ilo neticelons bilar.

“Moenavi zererin 6denilmesi barede qanunvericiliyin mehkomae-
lor torefinden totbiqi tocriibasi hagqinda” Azerbaycan Respublika-
st Ali Mahkemasi Plenumunun 2008-ci il 3 noyabr tarixli gerarinin
8-c1 bondine asasen, mohkemo moenovi zerorin ddenilmesi barodo
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toloblore baxdiqda mesuliyyetin yaranmasi asaslarini miioyyen et-
moklo boraber zoror¢okonin menevi sarsinti vo iztirablara meruz
galmasinin nade ifade olunmasini, bunlarin hansi seraitde ve hansi
heroket (haroketsizlik) naticesinde bas vermasini, zoerarvuran $ox-
sin tagsirini, zorar¢coken soxsin hansi menevi sarsinti vo iztirablar
kecirmasini, zorar¢gokenin bunlar1 hansi meblegde ve sair maddi
formada giymatlondirmesini aydinlasdirmaga borcludur.

Xiisusi risk qrupuna aid olan peso sahiblori torafinden vurulmus
zorora gora masuliyyat maselosi ile bagl vurgulanmalidir ki, geyd
edilon soxslor yalniz togsirli sekilde vurulan zerera gére masuliy-
yot dastyirlar. Xiisusi risk qrupuna daxil olan peso sahibi kimi he-
kimleri geyd etmak olar. Hokim, tibb merkezi, xestoxana ve basqa-
lar1 diizglin qoyulmayan diaqnoz, xatali miialice ve miidaxiledan
moasuliyyat dasiyirlar. Lakin edilen biitiin prosedurlar tibb elminin
timumi gobul olunan “tibbi standartlarina” uygun xiisusi digqet ve
lazimi tedbirlar ¢ergivesinde edildiyi halda vurulmus zerere gore
mosuliyyet istisna edilir. Yoni tibbi miidaxile zamani avvealceden
gbzlenilmayen, gézlenilse do garsisinin alinmast miimkiin olmayan
zorar hakimin ve ya tibb miiassisesinin biliyi, bacarigl ve imkanla-
11 xaricinde olan bir sebabden gaynaqlanan noticoedir. Bu menada
hakimin tibbi baximdan gebul etdiyi normal risk ¢er¢ivesinde hore-
kot ederak lazimi diqgat ve gaygi géstermasine baxmayaraq ortaya
¢ixan arzu olunmayan naticedon ganuni olaraq mesuliyyet dagima-
yacagi gabul edilir.

Beloliklo, monovi zerorin vurulmasimin siibut edilmeosinin kifa-
yot qoder miirokkeb olmasi miibahisasizdir. Bu nov iddialarda soxs
maddi deyil, menavi alominda, sliurunda bas vermis menfi hallar,
sarsintini, yasamaq esqinin azalmasini ve s. mahkemse qarsisinda sii-
but etmalidir.

Bu baximdan Konstitusiya Mehkemasinin Plenumu hesab edir
ki, mehkemade menevi zoarorle bagli iso baxilarken zerercokmis
soxsin moenavi vo fiziki iztirablar kegirmasi ilo olagedar zerarin
hans1 seraitde ve hansi haroket (haroketsizlik) naticasinde vurul-
masi, zorar vuranin togsirinin deracesi ve miibahisenin halli {igiin
ohomiyyet kosb edon diger hallar otrafli arasdirilaraq miioyyen
edilmalidir. Vurulmus menavi zerare gore tozminatin mabloginin
hesablanmasi zamani meahkemelar cavabdehin maddi durumunu ne-
zoro almalidir. Homginin mehkemsler torefinden nazoere alimmali-
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dir ki, soxsin 6limi ve ya saglamligina vurulmus zerer tekce qo-
humlarinin deyil, hom de onun dostlarinin, taniglarinin da menavi
sarsinti, mayusluq hislari ke¢irmasine sebab ola biler. Lakin moh-
kemalar hiiquq pozuntusu naticesinds yaranan manavi zarara gora
soxsin masuliyyatini miioyyen ederken giiclii emosional hislarle
agir monavi sarsint1 vo iztirab hislorini forqlondirmalidirlor.

Bununla yanasi Konstitusiya Mahkemasinin Plenumu qeyd
etmoyi zoruri hesab edir ki, hiiquga zidd heroketler naticesinde
deymis menavi zarerin 6denilmasinin sortleri ve 6lmiis ve ya sag-
lamligina zaror vurulmus sexsin bu zerera gore tozminat almaq hii-
ququ olan yaxinlarinin dairesi ganunvericilik gqaydasinda deqiq
mieyyenlosdirile biler.

Gostarilonlera asasen Konstitusiya Mehkamasinin Plenumu asa-
g1daki naticelore galir:

— Miilki Macallenin 23-cii maddesi soxsin hiiquqga zidd hearakat-
lor naticesinde 6ldilyii ve ya saglamligina zaroer vuruldugu halda
onun yaxinlariin, o ciimleden aile iizvlerinin kec¢irdiklori menavi
sarsint1 vo iztiraba gore tozminat almaq hiiququnu ehtiva edir;

— Olmiis vo ya saglamligina zerar vurulmus sexsin yaxinlari, o
climloden aile lizvleri kegirdiklori menavi sarsint1 vo iztirabin dore-
cosina, zorar¢okmis soxso yaxinliq deracesine ve s. amillore miiva-
fiq olaraq birge ve ya ayri-ayriligda tozminat almaq hiiququna ma-
likdirlor;

— Olmiis ve ya saglamligina zeror vurulmus sexsin yaxinlarindan,
o climladen aile iizvlerinden birinin menavi zerere gore tozminat
almis oldugu halda, digarlerinin tozminat telobi bu Qararin tosviri-
asaslandiric1 hissasinde gostorilon miitenasiblik ve adaletlilik me-
yarlarina uygun olaraq ise baxan mehkemae terafindan hall edilme-
lidir;

— mahkoemoler torofinden menavi zerore gore tozminatin miqda-
r1 miieyyon edilorken hiiquqa zidd amalin novii, deracesi, davam
etdiyi miiddet, hans1 seraitde, miihitde bas vermasi ve diger amillor
nazoro alinmalidir.

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddaesinin
VI hissesini, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikasi Qanununun 60, 62, 63, 65-67 ve 69-cu maddalarini
rohber tutaraq, Azerbaycan Respublikasi Konstitusiya Mahkemaosi-
nin Plenumu
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Q9RARA ALDI:

1. Azarbaycan Respublikas1 Miilki Macallasinin 23-cii maddasi
soxsin hiiquqa zidd heraketlor naticesinde dldiiyii ve ya saglamligi-
na zoror vuruldugu halda onun yaxinlarinin, o cimladen aile lizvle-
rinin kegirdiklori menavi sarsint1 vo iztiraba gore tozminat almaq
hiiququnu ehtiva edir.

2. Olmiis vo ya saglamligina zoror vurulmus soxsin yaxinlari, o
ctimladen aile tizvlori kecgirdiklori menavi sarsint1 ve iztirabin dore-
cosing, zorar¢okmis soxso yaxinliq deracesine ve s. amillore miiva-
fiq olaraq birge ve ya ayri-ayriligda tozminat almaq hiiququna ma-
likdirler.

3. Olmiis ve ya saglamligina zerer vurulmus sexsin yaxinlarin-
dan, o climladen ails iizvlerinden birinin menavi zerars goro tozmi-
nat almis oldugu halda, digerlorinin tezminat telebi bu Qararin tos-
viri-asaslandirict hissesinde gdstorilon miitenasiblik ve adaletlilik
meyarlarina uygun olaraq ise baxan mahkeme terafinden hell edil-
molidir.

4. Mahkomsaler torafindon menavi zerere gore tozminatin miq-
dar1 miieyyen edilarken hiiquga zidd emalin novii, deracesi, davam
etdiyi miiddet, hans1 seraitde, miihitde bas vermasi ve diger amillar
nazoro alinmalidir.

5. Qerar dorc edildiyi giinden qiivveye minir.

6. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkomasinin Malumati”nda derc edilsin.

7. Qorar gotidir, he¢ bir organ ve ya soxs torefinden logv edilo,
doyisdirile ve ya rosmi tofsir ediloe bilmez.
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NUMEHEM A3EPBANTIZKAHCKOM PECIYBJIUKHA

MMIOCTAHOBIEHUE
[UDIEHYMA KOHCTUTYLIMOHHOI'O CYIA
A3EPBAUIIKAHCKOW PECITYBJIMKU

O ToaxoBanuu cratbu 23 'pakaaHcKoro Koaexca
A3zepoOaiizkanckoil Pecny0imnku

24 anpeas 2020 roaa ropoxa baky

[Inenym KonctutynnonHoro cyna AszepOaimxaHckoil Pecmy0-
muku B coctaBe dapxama AOnynnaeBa (mpexacenareib), CoHBI
CanmanoBoii, Cynabsl ['acaHoBoii (cymbsi-nmoknamauuk), [[xeiixyHa
l'apamxaeBa, Padasns I'Bamaaze, Maxupa MypanoBa, Hcel
Hamxadosa u Kampana [lladuesa,

c yuactueMm cekperaps cyna @apanna Anuesa,

NpEJCTABUTENIE 3aMHTEPECOBAHHBIX CYOBEKTOB — CYAbHU
XarauHckoro pailoHHoro cyaa ropoga baky Ilapsuza 3amanibl u
[JIJABHOT'O KOHCYJIBTAHTa OTJI€]a 3KOHOMHUYECKOTO 3aKOHO/IAaTENbCTBA
Anmapara Munnu Memxnuca Aszepbaimkanckoi PecmyOnuku
@apuna ['amxuena,

CHEIMAINCTOB — CcyAbu BepxoBHoro cyna AsepOaiiKaHCKON
Pecnybnuku Onpmansl  BenumeBoit u  cynpu  bakuHckoro
AnemnsiunonHoro cyna Mkpama [lupunosa,

B coorBeTcTBUM ¢ 4yacTtbto VI crarbum 130 Konctutynuum
A3zepbanikanckoi PecmyOnuku, Ha OCHOBaHMU OOpalieHHs
XaTanHCKOro pallOHHOTO cyaa ropoaa baky paccMoTpen B OTKpBI-
TOM CyAeOHOM 3acelaHu¥ B TOPSAKE 0CO00T0 KOHCTUTYIIMOHHOTO
IIPOU3BO/CTBA KOHCTUTYLIMOHHOE JI€J0 O TOJKOBAaHWUU CTAaTbu 23
['paxxnanckoro konekca AzepOaiipkanckoit Pecryommku.

3acnymas gokinan cyapu C. ['acaHoBo#l 1o Jeny, BBICTYIUIEHUS
Npe/ICTaBUTENEH 3aMHTEPECOBAHHBIX CYOBEKTOB W CIIECIMAJIMCTOB,
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paccMOTpEB MHEHUE IKCIIEPTA, U3YYHUB M OOCY/IMB MaTepHalbl Jiefa,
[Tnenym KoncTutynmonsnoro cyna Asepbaiimpkanckoit Pecryonuku

YCTAHOBMNIJ:

XarauHckuil pailoHHbI cyn ropoaa baky oOparuBuiuch B
Koncturynuonnsiii cyn Asepbaitmkanckoit PecnyOnuku (nanee —
KoHcTUTyIIMOHHBIH cyf), IPOCHI 1aTh ToJikoBaHue crateit 21.1 u 23
I'paskmanckoro koaekca AsepOaiimkaHckor PecmyOnuku (manee —
['pakiaHCKUN KONEKC) C TOYKHA 3PEHUsSl MOJOKEHUM cratbu 29
Konctutynun  AszepOaiimkanckoit  PecnyOnukm  (mamee —
Koncturynus).

B oOparienuu, otmedaercss He0OXOIUMOCTh BHECEHHUS SICHOCTH B
BOIPOCHI O TOM, UMEIOT JIM BCE YJIEHBI CEMBH IPABO HA IOJY4YEHHE
KOMIIEHCAIIUK 32 MOPAJIbHBIA Bpell B pe3ysbTare CMEpTU JIULA, MPU
ATOM, KTO €Ill€ UMEET MPABO HA MOJIyYEHUE KOMIIECHCALNHU, a TaKXke
€CJIM OZIMH U3 YIEHOB CEMbH YMEPILIETO JIUIA MOTYYHI KOMIIEHCALIUIO
3a MOpaJIbHBIN Bpell, B KAaKOM MOPSJIKE JTOJKHBI peliaThesi TpeboBa-
HUS KOMIIEHCAllMM JpyruMH ujeHaMu cembu. Ccbliasich Ha
yacte VII crarbu 29 KoHcTuTylmu, mogHUMacs TaKKe BOIPOC O
TOM, CBSI3aHO JIM IPAaBO TPeOOBaThb KOMIIEHCALMIO 33 MOpPAJIbHBIN
y1epO B CBS3HM CO CMEPTHIO UJeHa CEMbH CyObEKTaMU HACIIEJOBAHUSI.

B oOpamenun ykazano, uro A.Mup3oeBa oOpaTmiach B CyI C
VCKOBBIM 3asiBJICHHMEM MPOTHB IMPOU3BOJCTBEHHOIO OObEAMHEHUS
«A3zepurazy», 00 ynepxanuu gerer B pazmepe 900.000 manaroB 3a
NPUYMHEHHBIA MOpPAJIBHBIA yHIEpO CBA3M C TEM, YTO €€ Cynpyr
b.Mup3zoep ckonvancs 14 nexabps 2014 roga B pe3ynbrare B3pbIBa
OT yTE€UKHU ra3a B BaHHOW koMHate no BuHe H.l'acaHosa, paborato-
IIEr0 MacTepoM B PEMOHTHO— BOCCTAaHOBHUTEIBHOU clyxOe
Jlxannnabaackoro ciy>keOHOro ydactka JISHKSIpaHCKOTO peruo-
HAJIBHOT'O I'a30-3KCIUTyaTallMOHHOTO YIPaBIEHUs TPOU3BOICTBEHHO-
ro oowsenuHenus «Aszepurasz» (manee 1O «Aszepurasy») rocymapcrt-
BEHHOW HePTIHON KoMnaHuM A3epOaiipkaHckoil PecryOonuku.

HckoBoe 3asiBjeHHEe 00OCHOBAHO TE€M, YTO B pe3ysbTare MpOTH-
BOIIPaBHBIX JACHCTBUN COTPYAHMKA OTBeTYMKa, A.Mup3oesa

norepsija KOPMUIIbIIA, TIEpeHeca CTpecc, OECIOKONCTBO, TyIIEB-
HO€ TIOTPSACEHHE, B CBA3M C Ye€M €U MODKHO OBITh BBHIMIAUYEHO
JICHE)KHOE BO3MEILIEHUE 32 MaTepHalIbHbIA U MOPAJIbHBIN y111epo.
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Kak BuHO 13 KOMUM MPUTOBOPA, MPUIIOKEHHOTO K OOpaIeHHUIO,
10 YIOJIOBHOMY JIEIy MPaBONPEEMHUKOM MOTEPIEBIIETO ObLI MPH-
3HaH H.Mup3oes, cbiH nokoitHoro b.Mup3oeBa ot nepBoro Opaxa.
Ero uck npotus 110 «A3epuras» o BO3MELIEHUN MOPaJIbHOTIO Bpena
ObUT YaCTUYHO YJOBJIETBOPEH pelIeHneM XaTauHCKOro palloHHOIo
cyna ropoaa baky ot 26 centsi6ps 2017 roga, mocTaHOBIEHO yraep-
xatb ¢ [10 «Azepurasz» cymmy B pazmepe 20.000 maHaToB U pere-
HUE BCTYNHWIO B 3aKOHHYIO CHITY.

VYunrsiBas oTcyTcTBHE B ['pa’kJaHCKOM KOIEKCE IIPaBOBOU
HOPMBI, OIIPENEIAONIEN OCHOBAHUS ISl BO3MELIEHUSI MOPAJIbHOTO
BpE/a, U BOSHUKHOBEHHUE HEOIIPEIEIEHHOCTH B CyJax IpH pasperie-
HUU TaKUX CIIOPOB, OOPATUBIIUICS MPUIIET K BBIBOLY O HEOOXOAM-
MOCTH JaTh COOTBETCTBYIOUIEE TOJKOBAaHUE MO TMOCTABICHHOMY
BOIpOCY i (OpMUPOBAHUS €IUHON Cy[eOHOM MPaKTHKU.

B cBa3u ¢ ormeuenHelM B oOpamienuun I[lnenym Konctury-
IIMOHHOTO Cy/a CYMTAET HEOOXOAUMBIM OTMETHUTD CJEIyIOIIee.

Jlst mpaBOBOTO TOCyAapcTBa oOecnedyeHre npas u cBo0O Yeno-
BEKa SIBJISIETCS] OCHOBHBIM MOKa3aTelbHbIM (hakTopoM. Crarbeit 12
KoncTutynumn obecrieuenue npaB U cBOOO]] YEJIOBEKA U TpakJaHU-
Ha MPOBO3IVIAIIAETCS BBICIIEH LENbI0 TOCY1apCTBa, KayKJOMY rapaH-
TUPYETCS 3allUTa )KU3HU U 370POBbs, YECTH U JOCTOMHCTBA.

Ha ocHoBanuu ctateu 24 KOHCTUTYUMH YEIOBEYECKOE T0CTONH-
CTBO 3alIuIIaeTcs M yBaxkaercs. Kaxaplii ¢ MOMEHTa pOXIACHUs
o0JiajjaeT HEMPUKOCHOBEHHBIMHU, HE3bIOJIEMBIMH U HEOTHEMJIEMBIMU
npaBamu U cBoOogamu. [IpaBa u cBOOOIBI BKITIOYAIOT TAK)KE OTBET-
CTBEHHOCTb U 0053aHHOCTH Ka)KJI0TO Iepe] 001ECTBOM U APYTUMHU
aunamMu. 3710ynoTpediaeHue IpaBaMy He J10IyCKaeTCsl.

ComnacHo crarbe 26 KOHCTUTYIMH, KaKIbld BIPABE 3aIUIIATH
HE 3allpelleHHbIMU 3aKOHOM CII0CO0aMU U CpPEe/ICTBAaMHU CBOM IIpaBa
U cB0OO/bI. [0CynapcTBO rapaHTHpyYET 3alUTy MpaB U CBOOOJ Kax-
JI0TO.

Yacte II cratem 68 KoHCcTUTYyIHMM NpPOBO3IVIALIAECT, YTO IpaBa
JMIA, TOCTPaJaBLIEro OT NPECTYIIEHHs, a TAKXKe OT 3J10yNnoTpedie-
HUS BJIACTBbIO, OXpaHsAIOTCs 3akoHOM. [locTpanaBiiee nuno uMeer
IPaBO Y4acTBOBaTb B OCYILIECTBIIEHUU MPABOCYIUs M TpeOoBaTh
BO3MEUIEHUS] MPUYMHEHHOro eMy yiepba. B uactu IV nanHoit
CTaTbU OTMEYAETCs, YTO FOCYIaPCTBO BMECTE C rOCYIapCTBEHHBIMU
CIIy>KalllUMM HECYT I'PakJaHCKYI0 OTBETCTBEHHOCTH 32 ylep0, npu-
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YHMHEHHBIN MMpaBaM M CBOOOIAM YelIOBEKa B PE3ybTare MpOTUBO3A-
KOHHBIX JIEUCTBUHN M 0e31eHCTBUS TOCYIaPCTBEHHBIX CIYXKAIINUX, U
HapylIeHHe UX FapaHTHH.

Ota Hopma KoHcTuTynmu B ciydyae HapylIeHUs MpaB U cBOOOJ
YeJloBeKa, CYUTAs BHIIIATY KOMIIEHCAIIMU ITOTEPIIEBIIEMY 32 PUYH-
HEHHBIN ymiepo CripaBesIMBOM, TAKXKE yCTAHABIUBAECT OTBETCTBECH-
HOCTb TOCYAAapCTBa 32 BBIMOJIHEHUE TAHHOTO 0053aTEIbCTBA.

MopanbHblil yiiep0 BbIpakaeT MOpaJIbHOE MOTPSICEHUE U CTpa-
JTaHUE YeJIOBeKa B pe3ysbTaTe HapyUICHUS €ro JUYHbIX IIPaB U CBO-
0071 HEMMYIIECTBEHHOTO XapakTepa, a TaKXKe HMYIIEeCTBEHHBIX
1paB, U MOXKET BOSHUKHYTH B pe3yJIbTaTe MOTepu OJIU3KOTO YelloBe-
Ka, OTCYTCTBHUSI BOBMOKHOCTHU MPOAOKEHNS aKTUBHOM 00I1I€CTBEH-
HOW KU3HM, YTpPaTbl TPYAOCHOCOOHOCTH, pa3IyalleHUs TailHbI
CeMEeNHOI 1 YaCTHOW KU3HHU, PacpOCTpaHeHUs HH(OpMALINH, YHH-
YKAIOLIEN YeCTh U JOCTONHCTBO, HE3aKOHHOTO OTPaHUYEHMS OIpe/ie-
JICHHBIX TIpaB U CBOOOMA, (DU3MYECKUX CTPATAHWMA, MPUIUMHCHUS
BpE/ia 310pOBbIO U T. 1.

MopanbHasi KOMIIEHCAllUs — 93TO CPEJICTBO YpPaBHUBAHUS, C
1EeJIbI0 3aCTaBUTh 3a0bITh O0JIb U CTPaJlaHus, MOpaJIbHOE MOTpsiCe-
HUE, BBI3BAHHBIC HACHIIMEM IMPOTUB MOPAIBHON WM (PU3NYECKOU
LEJIOCTHOCTHU IOTEPIIEBILErO B PE3ybTare MPOTUBOIPABHOIO JEs-
HUS, BEPHYTh PaJOCTh U KEJIAHUE KUTh, BOCCTAHOBUThH HapylICH-
HOE MOpaJbHOE paBHOBECHE.

TpeboBaHue KOMIIEHCAIIMU MOPAJIBLHOTO Bpe/a CIeIyeT OTInYaTh
OoT TpeOoBaHUS O BO3MEUIEHWU MaTepHalbHOrO yiiepba. Ecmm
00BeM MaTepraIbHOTO yiiepOa 00ycIoBIIeH 00beMOM TPUYNHEHHO-
ro ymiep0a, To 00beM MOPaJILHOTO Bpe/a OMpPEeseTCs] B UCKE 0
YCMOTPEHUIO MOTEPIIEBIIEro, U 00beM MOPAIBLHOTO Bpela JOJIKEH
OIICHUBATHCS CYJAaMH C TOUKHU 3PEHUS] KPUTEPUEB CIIPABEITIMBOCTH U
COpPa3MEpPHOCTH.

Tak B cooTBeTCTBHM €O cTaTheit 21 [paxkaaHcKoro KoieKca JIMIIo,
obmajaroiee mpaBoM TpeOOBaTh BO3MEIIICHUS YOBITKOB, MOXKET Tpe-
00BaTh MOJHOTO BO3MEIICHHS] MPUYUHEHHBIX €My YOBITKOB, €Clid
3aKOHOM WJIM JJOTOBOPOM HE MPEAYCMOTPEHO BO3MEIIEHUE YOBITKOB
B MeHblIeM pa3mepe. [lo yObITKaMi MOHUMAIOTCSl PacXofbl, KOTO-
pBI€ JIMII0, YbE IPABO HAPYLIEHO, IOHECIIO WU JTOJIKHO OyJeT MoHe-
CTH JIJIsl BOCCTAHOBJICHHs HApYILLIEHHOTO IIPpaBa, yTpaTa Uilu MOBPEX-
JICHUE €ro uMyIlecTBa (peajabHblil yiiep0), a TakKe HEeMoMyUYeHHbIe
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JTOXOJIbI, KOTOPBIE ATO JIUIIO MOJYYHIIO OBl IPU OOBIYHBIX YCIOBHSX
TpakJIaHCKOTO 000poTa, eciii Obl €ro ImpaBo HE OBLIO HApYIICHO
(ymyuieHHas BBIroJ1a).

B cootBerctBUM co cTarbeit 23 manHoro Komekca ¢usmueckoe
JIUI0, MOKET TPeOOBaTh OMPOBEPIKEHUS B CyAeOHOM MOPSIKE CBe-
JIEHU, IOPOYAIUX €0 Y€CTh, JOCTOMHCTBO WJIU JIEJIOBYIO peryTa-
M0, HAPYUIAKOMINX TAWHY €ro JIMYHOW U CEMEWHOM JKU3HU WU
JUYHYI0 U CEMEHHYI0 HENPUKOCHOBEHHOCTh, €CJIH JIUILO, PACIpO-
CTpaHUBILIEE TAKUE CBEACHUS, HE IOKAXKET, UTO OHU COOTBETCTBYIOT
JEMCTBUTENBHOCTH. TaKkoM e MOpsIIOK IPUMEHSETCS M IPU HEMNOJI-
HOM OIyOJIMKOBaHWU (DAKTHUUECKUX CBEICHUN, €CIU ATO MOPOYUT
4eCTh, JOCTOMHCTBO WJIN JEJIOBYIO PEIyTALMIO JINLA. 3allUTa YeCTH
U JOCTOUHCTBA (PU3UUECKOTO JIMIIA 110 TPEOOBAHUIO 3aMHTEPECOBAH-
HBIX JIMI] JOMYCKaeTCs W mocyie cMepTu pusnueckoro ywmima. Eciam
CBEJICHUS, MOPOYAIIUE YECTh, IOCTOMHCTBO WX JICJOBYIO peIyTa-
M0 (PU3MYECKOTO JIUIA U MOCATAIONMEe Ha €r0 JIMYHYIO U CeMei-
HYIO0 HU3Hb, PACIIPOCTPAHEHBI B CPEJICTBAX MACCOBOM MH(MOpMAITUH,
OHHU TMOJIEKAT OMPOBEPKEHUIO B TEX MKE CPEIACTBAX MaCCOBOU
uHpopmanuu. Eciiu yka3zaHHbIe CBEJIEHUs] BHECEHBI B O(DUITHATBHBII
JTOKYMEHT, TaKOW JTOKYMEHT JIOJKEH OBITh U3MEHEH, a 3aUHTEPECO-
BaHHbIC JHIA YBeIOMJEHb 00 3ToMm. [lopsimok ompoBepkKeHHUs B
VHBIX CIy4asX YCTAHABIUBAETCS CyaoM. PU3NYECKOE JIUIO, B OTHO-
[ICHUH KOTOPOTO CPEICTBAMH MAaCcCOBOM MH(POPMAITUU OITyOJINKOBA-
HbI CBEJICHUS, YIIEMIIAIOIINUE €T0 IPaBa WM OXPaHsAEMBbIE 3aKOHOM
WHTEPECHI, UIMEET TPABO HA OIyOJUKOBAHHUE OMPOBEPKEHUS B TEX
e CpeIcTBaxX MaccoBoi mH(popmarmu. Ouznueckoe 1o, B OTHO-
IIEHUU KOTOPOrO0 PacHpOCTPAaHEHBI CBEACHMS, MOPOYAIIUE €r0
YeCTh, JOCTOMHCTBO WJIM JIEJIOBYIO PEMyTAllMI0, BIPABE HApALY C
OTIPOBEPIKEHUEM TaKUX CBEJACHHUI TpeOOBaTh W BO3MEIICHUS YIIEP-
0a, MPUYMHEHHOTO UX pacrpocTpaneHueM. Eciu ycTaHOBUTH JUIIO,
pacrpoCTpaHUBILIEE CBEICHHUS, MOPOYAIIUE YECTh, JOCTOMHCTBO
WIK JCNOBYIO pemyTaluio (U3MYECKOro JUIa, HEBO3MOXKHO, TO
JUI0, B OTHOUIEHWU KOTOPOTO PAaCIpOCTPAHEHbI TaKHE CBEICHUS,
BIIpaBe TpeOOBATh MPU3HAHUS TAKUX CBEJIEHUN HE COOTBETCTBYIO-
IIMMU JA€HCTBUTENBbHOCTU. [IpaBuna HacTOAILIEW CTAaTbU O 3alUTE
JEJIOBOM penyTanuu (U3MYECKOTO JHMIla COOTBETCTBEHHO IMpUMe-
HSIOTCS U K 3allUTE ACJIOBOM pENyTaluy IPUANIYECKOTO JIUIIA.
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Ha ocnoBanuu crareu 1096 I'paxkgaHckoro Kogekca, onpeaessto-
el MOHSITUE TPAXKIAHCKOTO MPABOHAPYIIECHUS TPAXKIAHCKUM ITpa-
BOHAPYIIICHUEM (JCIMKTOM) MPU3HAETCS] BUHOBHOE, MPOTHUBOMPAB-
HOe (HapyllawIlnee HOPMBI TPAKIAHCKOTO 3aKOHOJATENIbCTBA) Jes-
HUe (neficTBue Win Oe3IeUCTBHUE), BICKYIIEE MPSIMOE MPUUYNHCHHE
BpE/ia WU YOBITKOB APYTrOMY JIMITY (TIOTEPIIEBIIEMY ), OXPAHIEMOMY
npaBoMm JI0O 3aKoHOM. JIMII0, COBEpIIUBIIEE JEIUKT, HECET rpax-
JTAHCKO-TIPABOBYIO OTBETCTBEHHOCTb.

Comnacno crarbsim 1097.1 u 1097.3 I'paxknanckoro Kogekca, Bpes
MPUIMHEHHBIN JIMYHOCTH WM WUMYIIECTBY (PU3MUYECKOro JHUIla, a
TaKXke Bpell, NPUUYMHEHHBI HMMYIIECTBY W JEJIOBOW penmyTanuu
IOPUIMYECKOTO JIUIA BCIAEACTBUE TPAXKIAHCKOTO MPABOHAPYIICHUS
(menmuKTa), MOAJIEKHUT BO3MEIIEHUIO B MOJHOM 00beMe MPUYHHHUTE-
JieM Bpena. 3aKOHOM 00sI3aHHOCTh BO3MEIIICHHS BPE/la MOXKET OBbITh
BO3JIOYKE€HA Ha JIUII0, HE SIBJISIOIIEECS JIUIIOM, IPUUYUHUBIIUM BPEI.
3aKOHOM MOXET OBITh MPEIYCMOTPEHO BO3MEIICHHE BpeAa U IpH
OTCYTCTBUU BHUHBI Y JIMIIa MPUUYUHUBIIETO BPE/L.

B cootBercTtBuuM co crateeir 1099 Kopekca, ropuauyueckoe v
¢bu3uYeCcKoe JIUIO HECET OTBETCTBEHHOCTH 3a T'PaK/IaHCKOE MPaBo-
HapylIeHue (JeTUKT), JOMYIIEHHOE ero pabOTHIUKOM, U BO3MEIIAET
Bpel, IPUUMHEHHBIN €ro pabOTHUKOM MPU UCHOJHEHUH TPYIOBBIX
(ciykeOHBIX, JOMKHOCTHBIX) 00si3aHHOCTEH. [IpumeHuTenbHO K
npaBujiaM, MpeaycMOTpeHHbIM B miiaBe 59 Konekca, paboTHuKamMu
MPU3HAIOTCS (U3UYECKUE JIMIIA, BBITIOIHSIONME paboTy Ha OCHOBA-
HUW TPYIAOBOTO JIOTOBOpPa, a TakkKe (PU3NUYSCKHUE JIMIA, BHITIOIHSIO-
mpe pabory

M0 TPaXKJAHCKO-TIPABOBOMY JIOTOBOPY, €CIU MPU 3TOM OHU JIeH-
CTBYIOT WJIW JIOJKHBI JEMCTBOBATH MO 3a/IaHUI0 COOTBETCTBYIOIIETO
IOpUINYECKOTO WM (PU3MYECKOTo JIMIa W TIOJI €ro HaJa30poM 3a
Oe30macHbIM BeZleHHEM paloT.

Kak BUAHO, OTMEUEHHBIMU HOpPMaMHU TPAXIAAHCKOTO 3aKOHO/A-
TEIhCTBA 3a yIiepO, MPUUMHEHHBIN B pe3y/ibTare MPOTUBOMPABHBIX
JICUCTBUM YCTAHOBJIEHA TPAXKIAHCKAasl OTBETCTBEHHOCTh. B ciyuae
BO3HMKHOBCHHS IIpaBa TPeOOBaHUS BO3MEILCHHS MaTepHATbHOTO
yiiepOa BO3ZHUKIIIETO B pe3yiabTare MPOTHBOIPABHOTO JESHUS Ha
ocHoBaHuHU ctatbu 21 paxkaaHckoro Komekca, TO JIMIIO B COOTBET-
cTBUM co cTather 23 manHoro Komekca moxeT TpeOoBaTh KOMIICH-
CaIlMIO 32 MOPAJIBHBIN yIIEpo.
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Cnenyer OTMETHTH, YTO OTCYTCTBHE B I'Pa)KAAHCKOM 3aKOHOA-
TEJIbCTBE KOHKPETHOW ITPAaBOBOM HOPMBI, OIPEAEIISIONIEH OCHOBA-
HUS JUIsl KOMIIEHCAIlMK MOPAJIbHOTO Bpeia B CBSI3U CO CMEPTHIO WIIH
IPUYMHEHUEM Bpea 3/I0pPOBBIO JINIA, HE MOXKET SIBISATHCS OCHOBa-
HUEM JUIs OTKJIOHEHHUSI HICKOBOTO TpeOoBaHus 00 3TOM, Takoe Tpedo-
BaHUE MOXKET OBITh BBIIBUHYTO B MOPSIIKE KOMIIEHCAIIMHA MOPAJIbHO-
ro Bpela Ha OCHOBAaHUU cTaThy 23 ['pak1aHCKOro KojeKca.

Ha ocHoBanum crarbu 14 I'paxkgaHckoro Kojekca, rpakJ1aHCKHe
npaBa U 00A3aHHOCTH BO3HMKAIOT U3 OCHOBaHWM, IPELyCMOTpEH-
HBIX TPaXJAHCKUM 3aKOHO/ATEJIbCTBOM, a TakKXKe M3 JAeWCTBUI
¢u3nYecKuX M IOPUANYECKUX JIMII, KOTOPbIE XOTS M HE MPETyCMOT-
pPEHBI 3aKOHOAATEIBCTBOM, HO B CHJIy HPHUHIIMIIOB T'Pa)kIaHCKOTO
3aKOHOJIaTeNIbCTBA MOPOKIAOT TPAXkKAAHCKHUE MpaBa U 00s13aHHOCTH.
[TpuunHeHue Bpeaa ApyroMy JIMIly MpeyCMOTPEHO JAHHOM cTaTbei
KaK OCHOBaHHUE JUIsl BOSHUKHOBEHUS MpaB M 00s3aHHOCTEH (cTarbs
14.2.6 Tpaxganckoro kojekca). BolpaxkeHue «Xotsd v He MOperyc-
MOTPEHO 3aKOHOM» B JJAaHHOI NMPaBOBOIl HOPME JJTa€T OCHOBAaHUE IS
NpebsBICHUS TPEOOBAHMS CBSI3aHHOTO C KOMIIEHCAIlMEH Mopaib-
HOTO BpeJla JJaXke B CIyyasiX, HEMOCPEICTBEHHO HE IMPELyCMOTPEH-
HbIX Konekcom.

Cnenyer OTMETUTBH, YTO B HEKOTOPBIX CIyyasx 3aKOHOAATElb
NpeayCMaTprUBaeT KOMIIEHCALMIO MOPAJIBHOTO BpeAa B CIELH-
aJIbHbBIX

OTpaclieBbIX 3akoHaX. Tak, crarbs 12 3akoHa A3epOaiimkaHCKON
Pecniybnuku «O 3ammre mpaB moTpeduTeneiy mpeaycMaTpuBactT,
YTO MOpPANbHBIN BpEJ, MPUYUHEHHBIA MOTPEOUTENIO BCIIEACTBHE
HapyLIeHUs] U3rOTOBUTENEM (MCIIOTHUTENIEM, TPOAABILIOM) €ro IPaB,
IPEIYCMOTPEHHBIX HACTOALIUM 3aKOHOM, MOAJIEKUT BO3MEIIECHUIO
OpUYMHHUTENEM Bpena. Pazmep Bo3MelleHHs Bpeda OIpenessercs
CYyZIOM, €CJIM MHOE HE MPEAYCMOTPEHO 3aKOHOM. B cooTBeTCTBUM CO
crarbeil 28.6 CemeitHoro kogekca AszepOaiikanckoi PecniyOnuku,
My (KEHa) MOXET MOoTpeOoBaTh BO3MEILEHUS TPUYUHEHHOTO MY
MaTepHaJIbHOIO WIM MOPAJIBHOTO yiiepOa, B pe3yJpTare IpU3HaHus
Opaka HeleWCTBUTENIbHBIM, B COOTBETCTBMM C IpPaBUJIAMH, MpEJ-
YCMOTPEHHBIMH I'PAKJAHCKUM 3aKOHOJATenbcTBOM. Ha ocHOBaHMM
cratb 6 3akoHa AsepOaiimxanckoil PecnyOmuku «O Typusmer,
TYpUCT UMEET MpaBo TpeOOBaTh B MOPSIKE, YCTAHOBICHHOM 3aKO-
HOJATeNbCTBOM A3zepOaiipkaHckol PecnyOnuky BhIMIaThl KOMIICH-
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CaIMy 32 IPUYMHEHHBIN eMy MaTepHalIbHbI U MOPaJIbHBIN yIIepo B
CIIy4asix HEBBIIIOJIHEHHS TYpPOIIEPATOPOM MJIM TypareHTOM yCIOBHUU
JIOTOBOpPA O PO3HUYHOW KYIUIC-MIPOAAKE TYPUCTHUYECKOW MPOIYK-
uu. OHAaKo, YYUTHIBAsE MHOTOACTIEKTHOCTh OOIIECTBEHHBIX OTHO-
HICHUH 1 Bce OOoJIbIliee OCIIOKHEHNE CO BPEMEHEM JIaHHBIX OTHOIIIE-
HUH, MMOJIHOCTHIO OXBAaTUTh 3aKOHOJIATEILCTBOM c(epy OOIIeCTBEeH-
HBIX OTHOIIEHUH, IJI€ MOXKET ObITh MPUYUHEH MOpAJbHBIN yiIepO 1
OCHOBaHUS JJIsI BBIIUIATHI KOMIIEHCALIMM HEBO3MOXKHO.

MopanbHbliii yiiepO BO3HUKAET B PE3yIbTaTe HAPYIICHUS JIMYHBIX
HEUMYIIIECTBEHHBIX TMpaB rpaxkaaH. MopanbHblil yiiepo, Oymydn
HEMMYILIECTBEHHBIM YILIEPOOM, SBIISIETCS IPABOHAPYILIEHUEM, HE
coJiepKaIIuM dKOHOMUYECKUN CMBICIT WU IIEHHOCTh. Tako# yiiepo,
Hapy1Ias MpaBa, OTHOCAILMECS K O1araM, MpyUHAAJIeKAaIlMe Tpaxaa-
HUHY C POXKIEHHUS WJIM HAa OCHOBE 3aKOHAa (YE€CTh, JOCTOMHCTBO,
JIeJIoBasl pemyTallus, JJUYHas U ceMeiHas TaifHa, cBOOO/a IeUCTBYS,
MPaBO BEIOOpA MECTO IPOXKUBAHMS, TPABO HA UMsI, aBTOPCKOE MTPABO
U JpYTryM€ JIMYHbICE HEHMMYIIECTBEHHBIC IpPaBa M HMYIIECTBEHHbIC
Onara) IpUYMUHSIET JHUILy MOPAJIbHOE MOTPSICEHHUE, CTPaJaHueE.

MopanbHblii yiiepd, oKa3biBas HEMOCPEICTBEHHOE BIMSHHE Ha
CO3HAHHWE ITOTEPIEBIIETO JIUIA MOCJE IEUCTBUM JMIA, HAHECUIETO
yiiepO CTaHOBUTCS MPUYUHOW OTPUILIATEIIBHOW TCHUXOJIOTUYECKON
peakiuu. MopanbHbIi yiiepO sIBISETCS HE3aBUCHUMBIM (CaMOCTOS-
TEJTBHBIM) PE3yJabTaTOM HapylleHUs MpaB TpaxkaaH. OH KOMIIEHCH-
pyercs BMecTe ¢ yiepooM, HaHECEHHBIM UMYIIIECTBY WM B CiIydae
HE HAHECEHHUsI Bpella UMYLIECTBY.

KomrieHcanus, BbITUIaunBaeMasi 3a MOpPaJbHBIA BpEI B CiIydae
CMEpPTH WM NMPUYMHEHHUS Bpela 30POBbIO0 ONM3KHUX JIUIA, B TOM
YHUCJIE YJIEHOB CEMbH, HAINPABIECHA HA OMNPEIEICHHOE CMSATYeHUE
MOTPSICEHUsI W CTPaJaHus JIMIA, BOCCTAHOBJIEHUE HAPYIIEHHOIO
MOpansHOTO paBHOBecus. [Ipu »TOM obecriedeHne MOTEPIEeBIIETO
KOMIICHCAllUEW B ONPEIEICHHOM pa3Mepe CIYKUT OKA3aHHUIO EMY
MOPaJbHOM MOJAEPKKHU, C LIETBI0 3aCTABUTh €r0 3a0bITh MOTpsCe-
HUE U CTpaJiaHue, BhI3BaHHBIE MOTEepel ONM3KOro YesoBeKa, yCTpa-
HUTh CHUKCHHE PaJIOCTH )XKH3HU, MOpaJbHOE OECIOKOMCTRBO.

CrnenyeT ydecTb, 4TO TpeOOBaHHE MOPATHHONW KOMIICHCAIIUU HE
CBA3aHO C HACJIEACTBOM. Tak, eciy Jake MCTEL], BHICTYNAIOMUN C
TpeOOBaHMEM MOPAIBHOW KOMIICHCAIIUH, SIBISIETCS HACJIEIHUKOM
yMepIIero, ero Tpe0oBaHUE O MOTYUYEHUU MOPATIbHOM KOMITIEHCAIIUH
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HCKITIOYAETCsI, €CTTU JI0 CMEPTH OHU HE OBLIM SMOIIMOHAIBHO OJn3-
KW, ¥ WCTEIl HEe UCTIBITHIBAET YyBCTBA OOJIM U CKOPOHM WU MOpPaib-
HOT'O MOTPSICEHHS B CBSI3U CO CMEPTHIO JIUIIA.

UYro kacaercs Kpyra JIUI], UMEIOIIMX PaBoO TPeOOBaTh MOPAIILHOE
BO3MEIIICHHE, CIIEAYEeT OTMETUTh, YTO TAKUM MPABOM MOTYT 00JIa/1aTh
ONM3KUE YMEPIIIETro WK JIUIIA, 37I0POBBI0 KOTOPOTO MPUIHHEH YIIIEPO.
[lox ciioBOM «ONMM3KUI) MOIpa3yMEBAETCsl HE POACTBEHHUK UMEHHO B
paMKax CEMEMHOro IMpaBa, a YeJIOBEK OTIIMYAIOIINNAC 0COO0H TTPUBSI-
3aHHOCTBIO K yMEpIIEMY WU JIMILY, 340POBbIO0 KOTOPOIO NMPUYUHEH
yiepO, UCKPEHHUM OTHOIIEHUEM U JTyXOBHOM OJIM30CTHIO, 3aHUMAB-
MM BaKHOE MECTO B )KU3HU, JOJTOE BPEMS KU1 BMECTE C HUM U BEII
COBMECTHOE XO3SIMCTBO, YCIJIOBUS >KH3HM KOTOPOTO W3MEHWINCH B
pe3yJIbTare ero CMepTH WIA NPUYUHEHUS BPENa 310POBbIO, KOTOPBI
NEMCTBUTENHHO NIEpeHecC MOTpsiceHue, 00k U CTpalaHue.

[Ipu ompeneneHHM KOMIEHCAUUU 32 MOPAJIbHBIA Bpel CYIbI
JIOJKHBI IPOBOAUTH COLUAIIBHYIO, ICUXOJIOTMYECKYIO M SKOHOMUYE-
CKYIO OILICHKY Ka)I0T0 JI€Jla Ha OCHOBE IPUHIIMIIOB COPa3MEPHOCTH
Y CIPaBEJIMBOCTH.

[Ipu onpenenenun o0bEMa (CyMMBI, pa3mMepa) MOPAJIbLHON KOM-
IIEHCAllUM, CIEAYET YUYUTHIBATh CWIIY COCTPAJaHUs U MOpPaJbHOU
CBSI3M ME¥KJ1y UCTLOM M YMEPIIUM WM JULIOM, 300POBBIO KOTOPOTO
MPUYUHEH YyIIepO, CTENEHb MEPEHECEHHOTO CTPaJaHus U MOTpsice-
HUSI, IPOXKUBAIOT JIW OHU BMECTE WJIM Pa3/IeNIbHO, €CJIM COCTOSAT B
Opake, TO CpOK CEMEWHOM KU3HU U Mpoyre (HaKTOpHI.

B TpeGoBaHmMsX MOpaIbHOW KOMIIEHCAIIMU B CBSI3M CO CMEPTHIO
WJIY TIPUYMHEHUEM BpPENA 30POBBIO JIETEM MATEPU U OTIA, BHYKOB
0a0yIIKK ¥ JEAYIIKU JODKHBI TAaKKe MPUHUMATHCS BO BHHUMAaHHE
Takue (HaKTOpbl, KaK HaJIM4Me Y TMOTEPIEBIIETO €IMHCTBEHHOTO
pebeHka (BHyKa, JieTei), HaXOJATCs JTU POAUTENN B PEIPOTyKTHB-
HOM Bo3pacte. B TpeGoBaHUAX 0 MOpaTIbHOW KOMIIEHCAIIUU B CBSI3H
CO CMEPTHIO WA MTPUYMHEHUEM BpEla 3J0POBBIO MaTepH U OTLA 32
OCHOBY JIOJDKHO MTPUHUMATHCS, YTO OHU HAXOJATCS B TOM BO3pacTe,
KOTJIa HY>KJJAIOTCS B POJUTEINSIX, UMEIOT (PU3HUECKYIO HIIM YMCTBEH-
HYyI0 oTcTasiocTh. [Ipu paccmorpenun TpeboBanusi Opara Win CecT-
pBl, IOCTPAAABIINX OT MPOTHUBONPABHOIO JAEHCTBHUSA, O MOPAJbHOU
KOMITCHCAllUH CJIEAYET YUYUTBIBATH, CYLIECTBYIOT JIU MEXAY HUMHU
POJICTBEHHBIE UYyBCTBA M JIFOOOBB, €CTh JIU MOCTOSTHHOE M TECHOE
oOr1eHue.
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Cnenyer TakXe OTMETUTbh, YTO KaKJI0€ JIMLO, JAECHCTBUTEIBHO
NIEPEKUBILIEE MOPATILHOE MOTPACEHHE, UMEET MPABO HA IOJIyYEHUE
KOMITEHCAIIUA BMECTE C APYTMMH MCTIIAMH WJIU MOJIy4YEHHE, B 3aBU-
CHUMOCTHU OT CTENEHU MOPAJIBHBIX CTPaJAaHUN U OJIIM30CTH C MOTEp-
neBmuM. To ecTh B 3TOM Cily4yae KOMIIEHCAIUsI MOXKET OBbITh yCTa-
HOBJIEHA ISl KaXJ0r0 UCTLA B OTAEIBHOCTH.

Kpome Toro, ciaenyer oTMeTuTh, YTO TPEOOBAHHE O MOpPAIbHON
KOMITEHCAIIUU OJM3KOT0 yMEpUIEro He JIOJKHO MPUPABHUBATHCA K
TpeOOBaHMIO O BO3MEIIEHUH yIIepOa B CBSI3U C NOTEPE KOPMUIIbIIA.
Tak, Bo3MelleHne Bpela JUllaM, MOHECIIUM YIIepO B pe3ynbTare
CMEpPTH KOpMUJbLA, perynupyemoe crtarbei 1121 I'paxxpanckoro
KOJIEKCa, Mpecienysl LEejdb BO3MEIIEHUS HMEHHO MaTrepuajbHOTro
yiiep0a HOCUT BPEMEHHBIN 3aMenaromuii xapakrep. Ha ocHoBanuun
crarbu 1122.1 nannoro Kojekca nuiam, UMEIOINIMM MPaBO HA BO3-
MELIEHUE BPENA B CBSI3U C MOTEPEN KOPMUIIbIIA, BPEX BO3MEIAETCS
B paszMepe Toil 1oiu 3apadoTka (0X0/a) YMEPILEro, OnpeeIeHHO-
ro no npaswiam crarbu 1119 Hacrosmero Koxekca, koTopyro oHH
MOJTy4Yajid UM UMEJU MPaBO MOIyYaTh Ha CBOE COAEpIKAHUE MPHU €T0
xu3HU. [lpm omnpeneneHnn BO3MEIIEHHs Bpelda 3TUM JIMLAM B
COCTaB JI0XOJ0B YMEPIIIETo HapsAy ¢ 3apabOTKOM (JI0XOI0M) BKITFO-
YalOTCs, TAK)KE MOJIyYEHHbBIE UM IIPH )KU3HU, IEHCHUS U APYTHE 110

EBporneiickuii cyn no mpaBam uesnoBeka (nanee EBponeiickuit
Cy/1) Ha OCHOBaHMHM cTaThk 41, a Takke npyrux HopMm Konsenuuu "O
3alIUTe MPaB YeJIoBeKa U OCHOBHBIX cB0O0ON", c(hopMUpOBaI COOT-
BETCTBYIOIIYIO IIPAKTUKY OTHOCHUTEIBHO ONPEAEIIEHNs MOPAIbHOTO
yuiepoa.

EBponelickuii cyn mo mpaBaM 4YeJIOBEKa OXapaKTepPHU30BAJI
MOpaJbHbIH yI1epO Kak «TpeBOTy, IyLIEBHOE MOTPSICEHUE U CTpaja-
HHUE», «OeCIOKONCTBO, OECIOMOIIHOCTh U MOTPSCEHUEY, «pa3oya-
pOBaHME, YYBCTBO HECIPABEAIMBOCTH M JOJITOCPOUYHYIO HEONIpee-
néxnHoctb» (Pemenus no neny Jlynyes u npyrue npotuB Poccuun ot
9 nos16ps 2006 1., mo neny [lenunenko npotus Poccuu ot 16 sHBa-
psa 2014 ., mo neny IlubGopm u Ky3zpmuna npotuB Poccum ot 16
saBaps 2014 ).

EBponeiickuil cyn mo mpasaM 4esloBeKa B cBoeM PemreHunu 1o
neny Bapuaga u npyrue npotus Typuuu ot 18 centaops 2009 roga
OIpesesni MOpAJbHBIM Bpell KaK COCTOSHUE Ye€lIOBEKa, HCHBITHI-
BAIOLIETO (PU3MUYECKYI0 WIN MCUXOJIOIMUYECKYI0 OONb U CTpaJaHHe,
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MyueHHsl, 0ECIIOKOICTBO, pa30yapoBaHKe, YyBCTBO HECIIPABEIINBO-
CTU WM YHWXKEHUSA, JUISLIYIOCSd HEONPEeICHHOCTh, HapYIICHHE
YKU3HU WIH peaIbHOE OTCYTCTBHE BO3MOKHOCTH, U OTMETHUJI, YTO B
OTJIMYKE OT OOBEKTUBHBIX OOCTOSATEILCTB, HA KOTOPBIE Cy/ OMUpa-
€TCsl MPHU OMpelleJIeHUH MaTepualbHOTO yliepOa, pelieHue Mpu
YCTaHOBJIEHUW MOPAJIbHOTO Bpeia MPUHUMAETCSI HA OCHOBE CyObheK-
TUBHBIX M AMOLIMOHAJBHBIX AJIEMEHTOB, NMO3TOMY Ba)XKHO OIpeje-
JUTH OOLIME KPUTEPUU OLIEHKH, KOTOpPble HEOOXOIUMO YUYUTHIBATh C
TOYKHU 3peHUsI cyieOHOM npakTuku. [1pu onpeneneHun MOpaabHOTO
BpE/a Cylbl JOJKHBI YUYUTHIBATh BUJ, CTENIEHB, TSKECTh U MPOAOI-
KUTEIBHOCTH TPOTUBOMPABHOTO JesiHus. [Ipu 3ToM Takke HeoOXo-
JUMO YCTaHOBHUTb, B KAKUX YCIIOBUAX, KaKOW cpele MpOU30ILIO
IIPOTUBOIPABHOE JCHCTBHE.

B BbimeormedeHHoMm perieHun EBpomeiickoro cyma mo aeny
JlynyeB u npyrue npotuB Poccuu takixke ykazaHo, YTO AJIsS ONpeJie-
JICHUSI CTETICHU MOPAJbHBIX CTPaJaHUM JUI] HEOOXOAMMO YCTaHO-
BUTh CTENEHb OJM30CTU POACTBEHHBIX CBs3€H, cHeuu@uKy
POJCTBEHHBIX OTHOUICHUH, SIBISIETCS JIU POJCTBEHHUK CBHJIETEIEM
MPOUCHIECTBUSA U JIp. GaKTOPOB.

EBporneiickuil ¢y B CBOEM PEIIEHUH MO ey MakCUMOB IPOTUB
Poccum ot 18 mapra 2010 r. orMeTni, 4TO MOPSAOK pacyeTra KoM-
NeHCAuu

aBIsieTCs clOKHBIM. [Ipu paccMoTpennn aen o GU3NUECKUX UK
MOpaJIbHBIX CTPaJIaHUSAX ITOT Ipolece e dosee ycnoxusercs. He
CYIIIECTBYET CTaHJApTa, [0 KOTOpOMY OOJb U cTpaaanus, Gusude-
CKUH TUCKOM(OPT, HPABCTBEHHOE CTPaJaHHE M MYyUYEHUE MOXKHO
U3MEpUThH JieHbraMu. CyJibl B CBOUX PEIICHUSIX JOJIKHBI JOCTATOYHO
000CHOBaTh 00BEM KOMIICHCAIIMH, HA3HAYCHHOW 3asIBUTEIIO 32 MPH-
YUHEHHBIA MOpasbHBIA BpeA. OTCyTCTBHE OOOCHOBAHMSI MOXKET
MPUBECTH K Ha3HAUCHUIO 3aABUTEII0 HECOPa3MEPHOM, HU3KOM KOM-
NEHCAIlMH, PEIICHNI0, HE COOTBETCTBYIOIIEMY MPUHLUIY aJeKBaT-
HOTO 1 3 (PEKTUBHOTO yCTPAHEHUSI HApYyLIEHUSI.

Ha ocnoBanuu nynkra 8 mocraHosnenus [lnenyma BepxoBHoro
cyna AzepOaiimpkanckoit PecryOnuku “O mpakTHKe MpPUMEHEHUS
CyJaMHu 3aKOHOJATEIbCTBA O BO3MEIIEHUH MOpPAJIbHOTO Bpeaa” OT
3 HOs16ps 2008 Toma, cy/ MpH pacCMOTPEHUHN TPeOOBaHUN O BO3MeE-
HIEHUH MOPAJILHOTO Bpea, Hapsiy C OMNPEIeICHUEM OCHOBAHMIA
BO3HHUKHOBEHHMSI OTBETCTBEHHOCTH, 00s3aH BBIICHUTDH, B YEM BbIpa-
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YKAETCsl MOJABEPKEHHOCTD IOTEPIIEBLIETO MOPAJIbHOMY ITOTPSICEHUIO
U CTPaJaHuIO, B KaKUX YCIIOBHUSX U B PE3YJIbTATE KAKOIO JEHCTBUS
(Oe3nelicTBUA) OHM IPOU3OILIN, BUHA JIUIA, TPUYMHUBIIETO yIIepo,
KaKo€ MOpPAJIBbHOE MOTPSICEHUE M CTPAJaHUE, MEPEHEC IMOTEpPIIEB-
IIMI, B KAaKOM JIEHEKHOM OHKBHMBAJIEHTE W WMHOW MaTepuajbHOU
¢dopme MoTepreBIINiA OLIEHUBAET ITO.

Yro kacaercst Bompoca 00 OTBETCTBEHHOCTH 3a ymiepO, mpu4u-
HEHHBIM NpeCcTaBUTENSIMU Tpodeccuu, oTHOcAUIecs K 0co0oii
rpynne pucka, clefyeT MOMAYEPKHYTh, YTO 3TH JINLA HECYT OTBET-
CTBEHHOCTh TOJIbKO 3a yIepO, MPUYMHEHHBIH MO COOCTBEHHOU
BuHE. B KkauecTBe mpencraBuTeneil mpodeccuu, BXOAALIeH B 0CO-
OyIo TpynIy pUCKa, MOXXHO OTMETUThH Bpauei. Bpau, MenunmHcKuii
LEHTP, OOJBbHUIIA U JIPYTHUE HECYT OTBETCTBEHHOCTH 3a HEMPaBUJIb-
HO IIOCTaBJICHHBI IUAarHo3, OMMOOYHOE JICUEHHE W BMEIIaTelb-
cTBO. O1HaKO, €cIi BCE MPOIEyphl MPOBOIATCS B paMKax 0co00ro
BHUMAaHHSI 1 HEOOXOUMBIX MEP B COOTBETCTBHHU C OOIIETPUHATHIMU
«MEIUUMHCKUMH CTaHJIapTaMh» MEIULIUHCKOM HAayKu, TO OTBET-
CTBEHHOCTh 3a yuiep0 uckioyaetrcs. To ecThb yiiep0d, KOTOpbIA HE
IIPEIBUUTCS B XO1€ MEAUIIMHCKOTO BMEIIATENbCTBA, a €CIIU U NPE-
BUJUTCS, HE MOXKET OBITh HPEAOTBPAIIEH, SBISETCS PE3YyIbTaToM,
BBI3BAHHBIM IIPUYMHOM, HAXOALICHCS 3a MpeaeiaMy 3HaHUM, yMe-
HU U BO3MOYKHOCTEW Bpada WM MEIUIIMHCKOTO YUpeKIeHus. B aTom
KOHTEKCTE MPUHUMAETCS, YTO BpPa4 HE HECET OTBETCTBEHHOCTH IIO
3aKOHY 3a HEXKEJATENIbHBIM Pe3yJIbTaT, BOZHUKIINNA, HECMOTPS Ha IPO-
SIBJICHHBIC JIOJDKHBIE BHUMaHHE M 3a00Ty, IpU JEHCTBUU B paMKax
HOPMAJILHOTO PUCKA, IPUHATOIO UM C METULIMHCKOM TOYKU 3PEHMUS.

Takum 006pazoM, 6€CCIOPHO TO, UTO JTI0KA3ATETHLCTBO MPUUNHEHHUS
MOpPaJIbHOTO Bpea MPEICTABIAETCA JOCTAaTOYHO CIOXKHBIM. B Tako-
ro poza MCKax JIMLO JIOJDKHO J0Ka3aThb IEpel CyAOM HEraTUBHBIE
00CTOSITENHCTBA, TOTPSICEHUS TPOU3OLIE/IIINE B €T0 JYXOBHOM, a HE
MaTepualbHOM MHUPE, CO3HAHHUH, yTacaHue JH0OBH K XKU3HU U T.]I.

B cBa3u ¢ atum [Inenym KoHCTHTYIMOHHOTO Cyna c4uTaert, 4yTo
IPU PaCCMOTPEHUU B Cy/€ Jiejla O MOPAJIBbHOM BpEAe HEOOXOIUMO
JIETAIbHO U3YUYNUTh U ONPENEIUTh B CBA3U C NEPEKUBAHUEM IIOTEP-
NEBIIMM MOPAJIBHBIX U (PU3HUECKUX CTPaJaHUM, B KAKUX yCIOBHIX
U B pe3yibTrare Kakoro AecTBus (0e31elCTBUsI) MPUUYUHEH BpEI,
CTENEeHb BUHBI JIUIA, TPUUYMHUBILIETO BpeA, U APyrue 0O0CTOSATENb-
CTBa, NIPEICTABIIAIOIINE 3HaYCHUE I pa3pemenus crnopa. ITpu pac-
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4EeTE CYMMBbI BO3MEILEHHs] MOPAJIbHOIO BPEAA CyAbl JOJDKHBI YUUTHI-
BaTh MAaTe€pUaJIbHOE IOJOXKEHHE oTBeTdrnka. Kpome Toro, cymam
HE00XOIUMO Y4€ECTh, YTO CMEPTB JIMIIA WIH BPE, IPUUUHEHHBIN €T0
3I0pPOBBIO, MOTYT IPUBECTH K IEPEKUBAHUIO YyBCTBA MOPAJIBHOTO
NOTPSICEHUs], IOJABIEHHOCTH HE TOJIBKO POACTBEHHUKAMH, HO H
JPY3bsIMH, 3HAaKOMbIMU. OJHAKO MpPU ONPENEICHUH OTBETCTBEHHO-
CTH JIMIIA 32 MOPAJIbHBINA BpeJ, BO3HUKIINK B pe3yJbTrare IpaBoOHa-
PYLIEHUS, CyAbl TOJKHBI OTJIMYATh CUJIBHBIE SMOLIMOHAIIBHBIE OLTY-
LICHMS OT TSKEIIOTO 4YyBCTBA MOPAJIbHOIO NOTPSICEHUS U CTPaJaHMS.

Bwmecrte ¢ Tem miienym Koncturynnonnoro Cyna cuutaetr HeoOxo-
JUMBIM OTMETHUTB, YTO YCJIOBHUS BO3MEILECHMS MOPAJIBHOIO BpEIa,
IIPUYMHEHHOTO MPOTUBONPABHBIMU JIEUCTBUSAMH, U KPYTI' POACTBEH-
HUKOB YMEPILEr0 WM JIMLA 3J0POBBI0 KOTOPOTO NPUYMHEH BpEL,
MMEIOIUX IPaBO Ha IOJy4YEHHE KOMIICHCAlMM JIaHHOTO Bpena,
MOTYT OBITh YETKO OIpe/IesICHbl B 3aKOHOJIATEIbHOM IOPSIJIKE.

Ha ocHoBanuu BblmeykaszaHHoro Ilnenym KoncTuTynmoHHOrO
Cyla IPUXOIUT K CIEAYIOIIUM BBIBOAAM:

— cTaths 23 ['pakJaHCKOTO KOJIEKca MoApa3syMeBaeT IpaBo Oyn3-
KHX, B TOM YMCJI€ YWIECHOB CEMbH JIMIA, B CIy4ae €ro CMepTH WIH
IIPUYMHEHUS BpeAa 310POBBIO B PE3YJIbTATe NIPOTUBOIPABHBIX ACH-
CTBHUM, HA IOJYYECHHE KOMIICHCALUU 3a IEPEKUTOE MOPAIBHOE
MIOTPSICEHUE U CTPAIAHUE;

— ONM3Kue, B TOM YHUCIIE YJEHbl CEMbH YMEPILETO WU JIHIIA, 3/10-
POBBIO KOTOPOTO NPUYMHEH BPE UMEIOT MPABO HA MOJIyYEHHE KOM-
IIEHCALIUU B COOTBETCTBUU CO CTEIICHBIO MEPEKUTHIX UMHU MOpPaJib-
HBIX MTOTPSCEHUH U CTPaJaHHiA, CTETIEHBIO OJM30CTH K TIOTEPIIEBIIIe-
My U ApYTUMHU (paKTOpaMu COBMECTHO MJIU IO OTAEIIbHOCTH;

— B CJIy4ae IOJYy4YEHUsI KOMIICHCALMK 3a MOPaJIbHBIN BPE OHUM
u3 OMU3KHUX, B TOM 4YHCJE YJIEHOB CEMbH YMEPLIEro WIM JIHIIA,
37I0POBBIO KOTOPOTO MPUYUHEH Bpel, TpeOOBaHUE KOMIICHCALUU
JIPYTUX JTOJDKHO PEIIaThes CyqOM, PAaCCMaTPUBAIOIINUM J€J10, B COOT-
BETCTBUU C KPUTEPUAMH COPa3MEPHOCTH M CIIPABEIJIMBOCTH, yKa-
3aHHBIMM B OIIMCATEIBHO-MOTUBUPOBOYHONW YaCTH HACTOALIETO
ITocTanoBieHuUS;

— IIpU OIIPENEIICHUH CyIaMM pa3Mepa KOMIICHCALUU 332 MOpaJb-
HBIN BpeJ CIIEAYET YUYUTHIBATh B, CTENIEHb IPOTUBOIPABHOTO ACs-
HUSl, €r0 MPOJOKUTENIbHOCTh, B KAaKUX YCIIOBUAX U KakoW oOcTta-
HOBKE OHO MPOM30LLIO0, U Ipyrue (hakTopsl.
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PykxoBoactBysace uacteto VI crareu 130 Koncturynuun
Azepbaitkanckoi Pecryonuku, craresimu 60, 62, 63, 65-67 u 69
3akona Asepbaiimkanckorn Pecnybmuku “O KoHcTUTyMmOHHOM
cyne”, [Inenym KoHctuTyimonHoro cyzna

HOCTAHOBMUJ:

1. Cratps 23 I'paxagaHckoro kojaekca A3sepOaiiyKaHCKOU
PecryOnuku moppazymeBaeT paBo OJIM3KUX, B TOM YHUCIIE YJICHOB
CEeMbH JIMIIa, B Cllydyae €ro CMEpTH WM MPUYMHEHHs Bpela 370po-
BBIO B PE3yJbTaTe MPOTUBOMPABHBIX JEHCTBUN HA MOITYYCHHE KOM-
MIEHCAIMU 3a MEePEKUTOE MOPAIbHOE MOTPSICEHUE U CTpaJlaHue.

2. bruskue, B TOM YUCJIE€ YWICHBI CEMbH YMEPIIIETO WIIH JIHIIA, 3710-
POBBIO KOTOPOTO MPUYKUHEH BpPE, UMEIOT MPABO Ha KOMIIEHCALUIO B
COOTBETCTBUHU CO CTETICHBIO MIEPEKUTHIX HMH MOPAJbHBIX MOTPsICE-
HUW U CTpaJiaHUid, CTENEHbIO OJM30CTH K MOTEPIEBIIEMY U IPYTH-
MU (haKTOpamMu COBMECTHO WJIU IO OTACIBHOCTH.

3. B cnydae monydeHHs] KOMIIEHCAIMM 3a MOPAJIbHBIN Bpen
OTHUM M3 OJIM3KUX, B TOM YHUCJIC WICHOB CEMbH YMEPIIETO WIIH
JM1a, 3J0POBBI0 KOTOPOTO MPUYMHEH Bpell, TpeOOBaHNE KOMIIEHCa-
[IUU JIPYTUX JODKHO PElIaThes CyJ0M, pacCMaTPUBAOIINUM JIEIIO, B
COOTBETCTBUU C KPUTEPHUSIMHU COPA3MEPHOCTH U CIPABEIJIMBOCTH,
YKa3aHHBIMU B OMUCATEIIbHO-MOTUBHUPOBOYHOM YAaCTH HACTOSIIETO
[TocTanoBEeHUA.

4. ITpu onpeneneHny cyJaMu pa3Mepa KOMIICHCAIINH 32 MOPaJib-
HBI BpeJ] ClIelyeT yUUThIBaTh BHUJI, CTENIEHb IPOTUBOIPABHOIO /€S-
HUSl €r0 MPOJODKUTEILHOCTh, B KAKUX YCIIOBUSAX M Kakoil oOcTa-
HOBKE OHO MPOU30IILIO, U Ipyrue HaKkTophI.

5. [locraHoBIEHHE BCTYIIAET B CHITY CO JTHSI OITyOJIMKOBAHUS

6. IlocTtanoBnenue omyOnuKoBaTh B razerax ‘“AsepOaiimkan”,
“Pecrybmmka”, “Xanr razeru”, “bakunckuii pabounii” u “BectHuke
Konctutynumonsoro cyna AzepoOaiimpkanckoit Pecmyonuku’™.

7. I[locTaHOBIICEHUE SIBIISIETCS OKOHYATEIHLHBIM M HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WM OQUIHUATIBLHO HMCTOJIKOBAHO HHU OJHUM
OpraHOM WJIU JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“9mok pensiyalar1 hagqinda” Azarbaycan Respublikasi
Qanununun 1.0.1, 1.0.2, 1.0.5 va 20.14-cii madd»alarinin
sorh edilmasina dair

15 may 2020-ci il Baki sohari

Azoarbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova,
Roévsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze (maruzogi-
hakim), Mahir Muradov, Isa Nacoefov ve Kamran Sefiyevden ibarat
torkibdo,

mohkema katibi Foraid Sliyevin,

maraqli subyektlorin niimayendolori Azerbaycan Respublikasi
Daxili Isler Nazirliyinin Bas Toskilati-Inspeksiya Idarosinin rois
miiavini Elman Qasimov ve hemin idarenin xiisusile miihiim tapsi-
riglar iizre inspektoru Babok Atakisiyev ve vekil Olirza Hebilovun,

Azoarbaycan Respublikasi Omoek vo Ohalinin Sosial Miidafiesi
Nazirliyinin Pensiya siyaseti vo fordi ugota nazarat sobasinin miidiri
Mustafa Abasboylinin,

Azorbaycan Respublikast Omek ve Ohalinin Sosial Miidafiasi
Nazirliy1 yaninda Dovlet Sosial Miidafie Fondunun idare roaisi Zoka
Mirzeayevin,

Azoarbaycan Respublikas1t Maliyye Nazirliyinin Sosial miidafis,
sosial teminat vo sehiyye sahelorinin maliyyasi sobesinin sektor
midiri Nazim Siriyev, Hiiquq sobasinin aparict maslohatcisi Forid
Moammoadov ve Herbi qurumlarin ve hiiquq miihafize orqanlarmin
maliyyesi sobosinin bag maslohat¢isi Macid Miriyevin,

Azorbaycan Respublikast Milli Maclisi Aparatinin Omok ganun-
vericiliyi sektorunun miidiri Adil Veliyevin,
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ekspert Baki Dovlat Universitetinin Hiiquq fakiiltesinin ©Omok veo
ekologiya hiiququ kafedrasinin professoru Mayis Oliyevin,

miitoxassislor Azarbaycan Respublikasit Ali Mehkamasinin haki-
mi Zakir Quliyev vo Baki Apellyasiya Mohkemesinin hakimi Ulvi
Mayilovun istiraki ile,

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
IV hissesine miivafiq olaraq xiisusi konstitusiya icraati lizre agiq
mohkemse iclasinda Azerbaycan Respublikasi Nazirlor Kabinetinin
sorgusu osasinda “Omok pensiyalar1 haqqinda” Azerbaycan Res-
publikast Qanununun 1.0.1, 1.0.2, 1.0.5 vo 20.14-cii maddalerinin
sorh edilmesine dair konstitusiya isine baxdi.

Is {izre hakim R.Qvaladzenin meruzasini, maraqli subyektlorin
nlimayondalarinin ve miitexassislorin ¢ixislarini, ekspertin royini
dinlayib, is materiallarini arasdirib miizakire edorok, Azarbaycan
Respublikas1 Konstitusiya Mehkemasinin Plenumu

MUOYYON ETDI:

Azarbaycan Respublikasinin Nazirlor Kabineti (bundan sonra —
Nazirlor Kabineti) Azarbaycan Respublikasinin Konstitusiya Mahke-
masina (bundan sonra — Konstitusiya Mehkemasi) sorgu ile miiraciat
edorok “Omsak pensiyalari haqqinda™ Azerbaycan Respublikasi Qa-
nununun (bundan sonra — “Omoek pensiyalari haqqmnda” Qanun)
1.0.1, 1.0.5 ve 20.14-cli maddelorinin sorh olunmasini xahis etmisdir.

Sorguda geyd olunur ki, “Omsek pensiyalar1 hagqinda” Qanunun
1.0.1-ci maddasina gora, emak pensiyasi — bu Qanunla nazards tu-
tulmus gayda ve sortlerle miieyyen edilon ve macburi dovlat sosial
sigortaolunanlarin onlara emoek pensiyasi toyin olundugdan avvel
aldiglar1 emoakhaqqi ve diger galirlerin, yaxud sigortaolunanlarin
Oltimii ile elagedar onlarin aile tizvlarinin itirdiklari gelirlorin kom-
pensasiyast magsadile vetondaslara ayliq pul 6denisidir.

Homin Qanunun 1.0.5-ci maddesine asasen, tominat xarcliyi (pul
tominat1) — harbi qullugcularin herbi xidmeatden buraxildigi giine
(seroncamdan ehtiyata vo ya istefaya buraxilarken serencama gotii-
rildiiyli giine) aldiglar1 miqgdarda (sonraki artimlar da nazere alin-
magqla) ayliq vezife maasindan, riitbe maasindan, xidmet illerina
goro alavaden, arzaq pay1 avezina verilon pul kompensasiyasindan,
vozifo maasindan hesablanan digor olavelordon (biidcodenkenar
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vosaitlor hesabina hesablanan alavelor ve diger 6denislar istisna ol-
magqla), artimlardan ibarat olan mablogdir.

Eyni zamanda hemin Qanunun 20.14-cii maddesi ile herbi qul-
luggularin emak pensiyalarina alavelerin tominat xorcliyindoaki son-
raki artimlar nezere alinmagla teyin edilmesi gaydasi miioyyen
edilmisdir.

Sorguda daxili isler organlarinin emakdaslarina xidmet illerine
gora hagqin 6denilmasi iiglin xidmet miiddatinin hesablanmasina
dair Nazirlor Kabinetinin bir sira gorarlarina ve “Omok pensiyalari
haqqinda” Qanunun yuxarida gosterilon normalarina asaslanmaqla
geyd edilir ki, bu normativ hiiquqi aktlarin totbiq edilmasi ilo bagh
tocriibade geyri-miioyyonlik movcuddur.

Sorguda gostorilon diger meselo “Omek pensiyalar1 haqqinda”
Qanunun 20.14-cli maddesinin mahkemsler terefinden forqli gay-
dada totbiqi ilo baglidir. Qanunun hemin maddesi ilo qulluq stajina
gore amoak pensiyasina alavelor miioayyen edilmisdir. Maddeye uy-
gun olaraq harbi ve xiisusi riitbalar nazerdas tutulan vezifalerds xid-
moat kegmis soxslorin pensiyalarina olavelar qulluq stajina uygun
olaraq teminat xarcliyinin faizle hesablanan miivafiq hissesi miqda-
rinda 6denilir. Onlara xidmet (qulluq) illerine gore alave miivafiq
dovlet organlarinda g¢alisan sexslerin voezife maaglarindaki (emak
haqglarindaki) artim faizine uygun olaraq yeniden hesablanir.

Sorguveranin genaatine gore, emak pensiyasinin toyin edilmasi
liclin tominat xorcliyi miiayyon ediloerken “Zabit heyoatine moansub
soxslora, gizirlera, migmanlara, miiddatden artiq haqiqi harbi xid-
mot harbi qulluggularina, daxili isler, adliyye, gomriik, miqrasiya,
fovgelade hallar orqanlarinin rais ve siravi heyoatine mensub soxs-
lore ve onlarin ailalarine pensiya toyin edilib verilmasi ligiin uzun
miiddeat xidmat vaxtinin hesablanmasi qaydas1 haqqinda” Nazirlor
Kabinetinin 1992-ci il 23 noyabr tarixli 631 ndmrali (bundan sonra
— Nazirlor Kabinetinin 1992-ci il 23 noyabr tarixli 631 ndmrali Qae-
rar1) vo “Daxili isler organlarinin emoekdaslarina fasilesiz xidmat il-
larina gore haqqin ddenilmesi tigiin xidmat illorinin hesablanmasi
Qaydasimin tosdiq edilmasi barado” Nazirler Kabinetinin 2004-cii il
22 1yul tarixli 98 nomrali (bundan sonra — Nazirler Kabinetinin
2004-ci 1l 22 iyul tarixli 98 nomrali Qerar1) gerarlarina miivafiq
olaraq xidmat illarinin ve fasilesiz xidmet illerine gore hagqin he-
sablanmasi qaydasina, hemginin “Omek pensiyalar1 haqqinda” Qa-
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nunun 20.14-cii maddasinin totbiqi zamani pensiyaginin vaxtile mii-
vafiq vezifede olarken almadig1 ve buna gore de macburi dévlet so-
sial sigorta haqq1 tutulmamis 6denclerin emoak pensiyasinin yenidon
hesablanmasi zamani nezere alinmasi measealalorine aydinliq gatiril-
masi zoruridir.

Konstitusiya Mehkomasinin Plenumu sorguda galdirilan mesale-
lor ilo bagli, ilk ndvbade, hazirda qiivveds olan “Omek pensiyalari
haqqinda” Qanunun ve Nazirlor Kabinetinin normativ hiiquqi aktla-
rinin bir sira normalarina aydinliq getirilmesini vacib hesab edir.

Osas sosial-iqtisadi hiiquglardan biri olan sosial teminat hiiququ
Azoarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Kons-
titusiya) 38-ci maddesinda tosbit olunmusdur. Homin maddeaye asa-
san, hor kosin sosial teminat hiiququ vardir. Har kas ganunla miioy-
yon edilmis yas haddine ¢atdigda, xestaliyine, slilliyina, aile basci-
smi itirdiyine, emok qabiliyyatini itirdiyine, igsizliyo gore ve qa-
nunla nazards tutulmus digoer hallarda sosial tominat hiiququna ma-
likdir (Konstitusiyanin 38-ci maddasinin I ve III hissalari).

Insan ve vetendas hiiquglarinin ve azadliglarinin, Azerbaycan
Respublikasinin vetendaslarina layigli hayat seviyyesinin temin
edilmosi dovletin ali megsedidir. Azarbaycan dovlati xalqin vo her
bir vetondasin rifahinin yiiksaldilmesi, onun sosial miidafiesi ve la-
yiqli hayat seviyyesi qaygisina qalir (Konstitusiyanin 12-ci madde-
sinin I hissesi vo 16-c1 maddesinin I hissasi).

Konstitusiyanin 71-ci maddesinin II hissaesine miivafiq olaraq, in-
san vo vatandas hiiquqlarinin ve azadliglarinin hayata kegirilmoasini
he¢ kos mahdudlasdira bilmaz.

Konstitusiya ayrilmaz insan hiiquq ve azadliglarin1 miidafie et-
mok vezifasini dévlatin iizerine qoyur. Bu da 6z ndvbeasinda, pen-
siya tominati sahasinde hiiquqi miieyyenlik ve vetondaslarin qanu-
na vo dovlate etimadi prinsiplorine uygun olaraq pensiyalarin yalniz
solahiyyaetli orqanlar terefinden ve qanuna miivafiq toyin edilmesi-
ni, pensiya hiiququnun yaranmasini tasdiq edon senadlerin hazirlan-
masi vo pensiya mablaginin hesablanmasinin daqiq ve aydin aparil-
masini tomin edon hiiquqi tonzimlomse sisteminin yaradilmasini eh-
tiva edir.

Konstitusiya Mahkemasinin Plenumu qeyd etmoayi zaruri hesab
edir ki, insan hiiquglarinin, o ctimladan sosial hiiquqlarin hayata ke-
cirilmosinin asasini toskil eden adalet ve hiiquqi miieayyenlik prin-
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siplori ganunvericilik siyasotinin gozlenilon olmasini teleb edir.
Hiiquqi miieyyenlik prinsipi miivafiq hliquq miinasibetleri istirakci-
larinin davraniglarinin naticelerini aglabatan hiidudlarda gabaqca-
dan bilmesini temin etmoaklos, rosmi taninmis hiiquqi statuslarinin,
olde edilmis hiiquglarinin deyisilmazliyinde eminlik yaratmaqla,
onlarin dévletin hiiquq siyasetine etibarini artirir.

Dovletin pensiya tominati sistemi sosial heamraylik ve sosial si-
gorta prinsiplari asasinda foealiyyat gostorir. Omek pensiyalar1 hag-
ginda ganunvericiliyin 8sas magsadi pensiya tominati sistemindoe bu
prinsiplerin qorunmasinda, gazanilan pensiya hiiquqlar1 ile toplani-
lan sigorta vesaitlori arasinda tarazlagdirma mexanizminin formalas-
dirilmasinda ifads olunur. Bu sahadoe aparilan islahat tedbirleri sigor-
taolunana miinasibatde adaletliliyin gézlenilmasine yonalmisdir.

Sorguda galdirilan birinci masale qanunvericilikde 6z oksini tap-
mis “xidmet illorine gore alave’nin miioyyen edilmesi ve amok
pensiyasinin toyin edilmasi {i¢iin toleb olunan “uzun miiddet xid-
mot” anlayisinin, bir ¢ox hallarda Azerbaycan Respublikasinin
2001-ci il 29 iyun tarixli 168-11Q sayli Qanunu ile tosdiq edilmis
“Azorbaycan Respublikasinin daxili isler orqanlarinda xidmet keg-
mo hagqqinda 9sasname”nin 91-ci maddasinds nezarde tutulan “fa-
silosiz xidmet illorine goére haqq”in hesablanmasi zamani nezere
alimmasi ile baghdir. Homin maddeye asasen, daxili islor orqanlar
amokdaglarinin teminat xerclarine tutdugu vezifeye ve xiisusi riit-
boyo goro maaslari, fasilesiz xidmati illerine goére haqq, meaharat
deracesine gore verilon olave, arzaq pay1 ve ya arzaq pay1 ovozino
verilon pul kompensasiyasi, diger miiavinat ve ddenisler daxildir.

“Omok pensiyalar1 haqqinda” Qanunun 1.0.5-ci maddesi ilo te-
minat xarcliyine (pul teminati1) herbi qulluggularin harbi xidmatden
buraxildigi giine aldiglar1 migdarda (sonraki artimlar da nazers alin-
magqla) ayliq vezifo maagindan, riitbe maagindan, xidmat illerinoe
goro alavaden, arzaq pay1 avezina verilon pul kompensasiyasindan,
vozifo maasindan hesablanan diger olaveloerden (biidcodenkenar
vosaitlor hesabina hesablanan alavelor ve diger 6denisler istisna ol-
magqla), artimlardan ibarat olan meblog kimi anlayis verilmisdir.

Tominat xarcliyi galir novii kimi, “Sosial sigorta haqqinda” Azer-
baycan Respublikast Qanununun 15-ci maddesine asasen, macburi
dovlet sosial sigorta haqqr hesablanan golir ndvlerine aiddir.
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Onu da nazers almaq lazimdir ki, harbi qulluqgularin, xtisusi riit-
bali soxslorin, prokurorluq ve adliyye orqanlari iscilerinin xidmaet
miiddetinin (qulluq illerinin) hesablanmasi bir sira xiisusi hiiquqi
aktlar ilo tonzimlenir.

Azarbaycan Respublikasinin Omek ve Ohalinin Sosial Miidafie-
si Nazirliyi Kollegiyasinin 2017-ci il 11 dekabr tarixli 17 ndmrali
gorart ile tesdiq edilmis “©Omak pensiyalari hagqinda” Azerbaycan
Respublikas1 Qanununa asasen amok pensiyalarinin toyin edilmosi,
yeniden hesablanmasi, bir noviinden basqa noviine kecirilmasi ve
Odenilmesi Qaydalari”nin 3.8-ci bondino asasen:

— “Zabit heyotine mensub soxslors, gizirlore, migmanlara, miiddet-
den artiq haqiqi herbi xidmat harbi qulluqcularina, daxili isler, adliy-
yo, gomriik, migrasiya, fovgelade hallar organlarmin reis ve siravi he-
yotine mansub soxslere ve onlarin ailelarine pensiya toyin edilib ve-
rilmasi liglin uzun miiddet xidmaet vaxtinin hesablanmasi qaydasi hag-
qinda” Nazirlor Kabinetinin 1992-ci il 23 noyabr tarixli 631 nomrali;

— “Daxili isler orqanlarinin emekdaslarina fasilesiz xidmet illori-
no gore haqqin O6denilmasi iigiin xidmet illorinin hesablanmasi
Qaydasinin tesdiq edilmasi barada” Nazirler Kabinetinin 2004-cii il
22 iyul tarixli 98 némrali;

— “Yiksok ixtisasl miitoxassisler sirasindan secilorak kosfiyyat
vo oks-kosfiyyat fealiyyati subyektlorine horbi xidmata gabul olun-
mus harbi qullugcularin harbi xidmats gabul olunana goderki emek
stajinin pensiya toyin edilmasi vo xidmat illerine gore alave faizin
Odenilmesi tliglin onlari xidmat illorine hesablanmasi Qaydasi”nin
tosdiq edilmasi haqqinda Nazirlor Kabinetinin 2005-ci il 1 iyul ta-
rixli 124 nomroli;

— “Gomriikk organlarinin vezifali soxslerine fasilesiz xidmet
illorino gore olavelarin ddenilmesi li¢iin xidmat illorinin hesablan-
mas1 Qaydasi”nin tosdiq edilmesi haqqinda” Nazirler Kabinetinin
2006-c1 1l 9 yanvar tarixli 4 nomrali;

— “Prokurorluq orqanlari is¢ilorinin maddi ve sosial toeminati hag-
qinda” Nazirler Kabinetinin 2002-ci il 31 oktyabr tarixli 168 nom-
roli gorarlar1 ve diger normativ hiiquqi aktlarla hoyata kegirilir.

Qeyd edilmalidir ki, Nazirler Kabinetinin 2004-cti il 22 1yul tarix-
11 98 nomrali Qerar daxili islar organlarinin emeakdaslarina xidmet
kecorkan fasilesiz xidmat illarine gére hagqin 6denilmesi {i¢iin xid-
mat illerinin hesablanmasi qaydasini, Nazirlor Kabinetinin 1992-ci

37



il 23 noyabr tarixli 631 nomrali Qorar ise xidmatden torxis olun-
dugdan sonra pensiya toyin edilib verilmasi ii¢iin uzun miiddet xid-
mot vaxtinin hesablanmasi qaydasini miiayyen edir. Bu gerarlarin
mazmunundan goriindiiyii kimi, ganunvericilikde nazerds tutulan
fasilasiz xidmsat ili ilo teqvim ili eyni anlayis1 ehtiva edir.

Nazirlor Kabinetinin 2004-cii il 22 iyul tarixli 98 ndmrali qorari
ilo tosdiq edilmis Qaydanin 2-ci bondins asasen, fasilesiz xidmat il-
lorine gore haqqin 6denilmesi tigiin daxili isler orqanlar1 emokdas-
lariin xidmet illerine asagidaki dovrler hesablanir: daxili isler or-
ganlarinda xidmete gobul olunmus emekdaslara toyin olundugu
giinden baglayaraq sonraki xidmat miiddati; daxili isler orqanlarinin
kadrlarinda saxlanilmaqla, miivafiq normativ hiiquqi aktlarin teleb-
lerine uygun olaraq Azerbaycan Respublikasinin ali icra ve ya qa-
nunvericilik hakimiyysati organlarina, hiiquq miihafize orqanlarinin
toskilati ve qanunvericilik tominati ile bagli ise kegmis vo bu orqan-
larda isden ¢ixdiqdan sonra daxili isler orqanlarinda xidmetini da-
vam etdiron emoakdaslarin hamin orqanlarda islediklori miiddet; xa-
rici Olkelorin hiiquq miihafize ve mehkemsa hakimiyyeti orqanlarin-
da xidmet ke¢gmis ve hamin organlardan isden ¢ixdigdan sonra dov-
lotlorarasi miiqavilalorle ve diger beynoalxalq sonadlorle tonzimlon-
diyi halda Azerbaycan Respublikasinin daxili isler orqanlarinda xid-
matini davam etdirmaye qobul olunmus @mekdaslarin hemin orqan-
larda islediklari miiddat; daxili isloer orqanlarindan xaric edilmis
omokdas iki il arzinde yeniden xidmate qobul edilarse, daxili isler
organlarinda ovvel xidmet etdiyi miiddet; Daxili Isler Nazirliyinin
todris miiassiselarinda tohsil aldiglari, ilkin, yeniden hazirhq ve ix-
tisasartirma kurslar1 kecdiklori miiddet; daxili isler orqanlarinda
xidmat kecorkon amoek haqqinin saxlanmasi sertilo emekdaslarin
vozifoden kenarlagdirildiglart miiddat ve s.

Burada geyd etmak lazimdir ki, xidmat miiddeti (qulluq illeri) fa-
silosiz xidmat illori ile yanasi1 giizestli illori de ahate edir. Homin
Qaydanin 5-ci bendine asasen, daxili islor orqanlarinda fasilesiz
xidmeat illarine gdére haqqin 6denilmasi tiglin xidmat illori:

xiisusi toyinatl struktur vahidinde xidmet eden emoakdaslarin bir
ay1 — bir ay yarim;

partlayic1 maddslerin zerarsizlosdirilmesi lizre ve terrorizme
gars1 miibarizeni bilavasite hayata keciron bolmealerde xidmet edon
omokdaslarin bir ay1 — iki aya;
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terror aleyhine aparilan emsliyyatlarda, o ciimleden beynolxalq
polis qlivvelarinin terkibinde istirak miiddeti bir xidmet giinii i¢ gii-
no boaraber tutularaq hesablanir.

Bu halda xidmet miiddeti terror aleyhine aparilan emseliyyatin
baslandigini, basa catdigin1 oks etdiron ve emekdaslarin istirakini
tosdigloyon Daxili Islor Nazirliyinin miivafiq senodi osasinda
mieyyen edilorak hesablanir.

Qaydanin 6-c1 bondina goroe, Azerbaycan Respublikasinin diger
normativ hiiquqi aktlar1 ile xidmat illerinin giizastli sortlerle hesab-
lanmasi nezerde tutulan hallar daxili isler orqanlarinda fasilesiz xid-
mat illerine gore haqqin 6denilmesi ti¢lin xidmet illerinin hesablan-
masinda nazers alinir.

Goriindiiyli kimi, Azerbaycan Respublikasinin daxili isler orqan-
larinda xidmatini davam etdirmays gobul olunmus emekdaslarin
homin orqanlarda islodiklori miiddet fasilesiz xidmet illorine aiddir.
Bu emokdaslarin hemin organlarda isledikleri miiddat orzinde xid-
moat illorinin giizastli sortlorle hesablanmasi istisna edilmir. Qayda-
nin 6-c1 bandi ilo giizastli xidmat illeri fasilesiz xidmat illerine go-
ro haqqin 6denilmesinda nazere alinir. Lakin bu fasilesiz xidmat il-
larina soziigedon giizostli xidmat illerinin alave edilorak siini sokil-
do artim1 kimi gebul edilmemsalidir.

Nazirlor Kabinetinin 2000-ci il 20 aprel tarixli 73 ndmrali Qora-
rinmn 1 ndémrali alavesi ile “Azerbaycan Respublikasi Daxili isler
Nazirliyinin polis emokdaglara verilon fasilosiz xidmet illorine
goro haqqin, alave haqlarin, kompensasiyalarin, miiavinatlerin vo
basqa 6denislorin mablagi ve toyin edilmasi Qaydalar1” tosdiq edil-
migdir. Homin Qaydalar daxili isler orqanlarinin emoakdaslarinin fa-
silesiz xidmat illerine goére haqqin hesablanmasini ve s. miiayyan
edir. Qaydalarin 1-ci bandine asasen, fasilesiz xidmat illerine gore
verilon haqqin vezife ve xiisusi riitboye gore maaslardan hesablan-
masi (faiz nisbeatinde) miioyyen edilmisdir.

Beloliklo, Nazirlor Kabinetinin 2004-cii il 22 iyul tarixli 98 nom-
roli gorart ile tesdiq edilmis Qaydanin 6-c1 bandindaki “Azerbaycan
Respublikasinin diger normativ hiiquqi aktlar1 ilo xidmet illerinin
giizostli sortlorle hesablanmasi nezerds tutulan hallar” miiddeasi ile
daxili isler organlarinda xidmet zamani fasilesiz xidmat illerine go-
ro (toqvim ili) haqqin 6denilmasi {igiin giizestli xidmet illaorinin he-
sablanmasi nezerde tutulmusdur. Xidmet zamani ise fasilesiz xid-
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mat illerine gore verilon haqqin 6denilmesi Nazirlor Kabinetinin
2000-ci 1l 20 aprel tarixli 73 ndmrali qorar1 ile tosdiq edilmis Qay-
dalarin 1-ci bendinde gostorilmisdir.

Daxili islar organlarinin emekdaslarina pensiya toyin edilib veril-
mosi {iglin “uzun miiddet xidmet” vaxtinin hesablanmasi Nazirler
Kabinetinin 1992-ci il 23 noyabr tarixli 631 nomrali Qorarinin te-
lablari asasinda hayata kecirilmalidir. Nazirler Kabinetinin 2004-cii
il 22 1yul tarixli 98 nomrali gorari ile tesdiq edilmis Qayda daxili is-
loer organlarinda xidmet zamani fasilasiz xidmet illerine gore (tog-
vim) haqqin 6denilmasi iigiin giizestli xidmat illerinin hesablanma-
sin1 tonzimladiyinden hemin Qaydanin 6-c1 bandinin talableri pen-
siya toyin edilerken asas gotiiriile bilmaz.

Qeyd edilmalidir ki, pensiya miinasibatlori sahesinde fasilesiz
xidmet illarine gilizestli xidmat miiddatlarinin daxil edilmasi geyri-
mumkiindir. Belo ki, “Omek pensiyalar1 haqqinda” Qanunun
20.14-cli maddasine gore, bu Qanunun 20.1.11-ci maddesinda ne-
zorda tutulmus soxslarin emak pensiyasina olavalar teminat xarcli-
yindaki sonraki artimlar nazere alinmaqla miiayyen edilir. Qanunun
20.1.11-c1 maddasi bu Qanunun 9.5-ci maddesinde gostarilon harbi
qulluggular1 nezeardae tutur.

Nazirler Kabinetinin 2007-ci il 27 avqust tarixli 135 nomrali go-
rar1 ilo tosdiq edilmis “Teminat xarcliyinin hesablanmasi, harbi xid-
mot miiddati ve toeminat xorcliyi barede melumatlarin teqdim olun-
mas1” Qaydalarinin 1-ci hissesine asasen, “Omok pensiyalar1 hag-
ginda” Qanunun 1.0.3-cli maddesinde nazerde tutulmus harbi qul-
luqgularin sirasina Azerbaycan Respublikasinin Daxili Isler Nazirli-
yinde xidmat edon herbi riitbali sexsler ve 1.0.4-cii maddesinde ne-
zorde tutulmus xiisusi riitbali sexslere — Azarbaycan Respublikasi-
nin Daxili Isler Nazirliyinde xidmet edon xiisusi riitbeli sexslor aid
edilmigdir.

“Omok pensiyalar1 haqqinda” Qanunun 20.14.1-ci maddesi ilo
harbi xidmatde olan sexslerin emak pensiyasina salavelerin hesab-
lanmas1 zaman1 xidmatin glizestli sayilan hissesinin nozeare alinma-
st miioyyon edilmisdir. Yoni, xidmat illerine giizestli xidmat illeri
daxil edilir.

Hoarbi xidmet miiddatinin ve tominat xarcliyinin hesablanmas1 vo
bu baroede malumatlarin teqdim olunmasi qaydas1 miivafiq icra ha-
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kimiyyeti orqani terafinden miieyyen edilir (“Omoak pensiyalar
haqqinda” Qanunun 22.4-cii maddasi).

Bununla bagli geyd edilmelidir ki, Nazirler Kabinetinin 2007-ci
il 27 avqust tarixli 135 nomrali gorari ilo tosdiq edilmis “Tominat
xorcliyinin hesablanmasi, horbi xidmet miiddeti ve toeminat xarcliyi
barade malumatlarin toqdim olunmas1 Qaydalari”na ©lavede amak
pensiyasi tominati tigiin harbi qulluqeu (xiisusi riitbali soxs) haqqin-
da Azerbaycan Respublikasi Dovlat Sosial Miidafie Fonduna teg-
dim olunan Malumat Veragoesinin 7 ve 8-ci bandlerinde herbi qul-
luggularin hem teqvim iizre xidmet illeri, heam do gilizestli xidmaet
illorine dair melumatin gostorilmesi miloyyon edilmisdir. Homginin
tominat xorcliyinin hesablanmasini nezerde tutan 14-cii bondde
geyd edilen pul teminatindan pensiya hesablanarken faiz derocale-
11 $oxsin Uimumi (toqvimi vo gilizestlinin comi) xidmat illarine mii-
nasiboatdo hesablanir.

Beloliklo, horbi qulluggularin, o ciimleden daxili isler orqanlari
omokdaglarinin emak pensiyasina olavelar xidmetin giizostli sayi-
lan hissesi nezere alinaraq hesablanir.

Gostorilonlera asason Konstitusiya Mehkamasinin Plenumu he-
sab edir ki, fasilosiz xidmet illorine glizoestli xidmet miiddatinin ye-
niden daxil edilmasi pensiya toyin edilorken nezere alinan giizestli
dovriin tekraren totbiqine sorait yaratmis olar. Bels ki, glizostli xid-
mot illerinin bir daha fasilesiz xidmat illerinin terkibinde hesablan-
mas1 miivafiq glizestin pensiya toyinati zamani ikinci defe tokrar-
lanmasi ile naticelonar.

Sorguda qaldirilan diger mesale qulluq stajina gore emak pensi-
yasina olavelar edilon soxslorin miidafiasi ile elagedar ganunverici-
likdeki deyisikliklerle bagli onlarin pensiyalarinin xidmet etdiklori
dovrde ganunvericilikde nazerde tutulmayan ve hemin soxslore
O0denilmayen, macburi sigorta ayirmalarina celb edilmeamis olaveler
de nazere alinmagla yeniden hesablanmasi ile baghdir.

Konstitusiya Mehkemasinin Plenumu hesab edir ki, bu messle-
nin diizgiin hoall edilmasi {igiin “Omak pensiyalar1 haqqinda™ Qanu-
nun iimumi miiddealarina vo bir sira normalarina aciqlama verilme-
lidir.

“Omok pensiyalart haqqinda” Qanuna osasen Azerbaycan Res-
publikasinda emak pensiyasinin ii¢ ndvii movecuddur: yasa, slilliye
vo ailo basgisini itirmoayo goroe omok pensiyasi.
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Umumi osaslarla yasa ve olilliye gére emok pensiyasi hiiququ-
nun yaranmasi ii¢lin asas sort miivafiq olaraq pensiya yas hoddino
catmast vo ya olillik deracesinin olmasi ile yanast minimum pensi-
ya toyinatina imkan veron pensiya kapitali ve (ve ya) minimum staj
talobini yerine yetirmoakdir. Aile bas¢isini itirmaye gore emoak pen-
siyast hliququnun yaranmasinin asas sorti ise vofat etmis ailo bas¢i-
siin amak qabiliyyaetli yasina uygun minimum stajinin olmasidir.

Umumi esaslarla hesablanmis pensiyanin artirilmasi1 Azerbaycan
Respublikasi1 Prezidentinin serencamina osasen ilde bir defe 6lke
lizro orta ayliq nominal emekhaqqinin illik artim tempine uygun
olaraq indekslogdirilmasi yolu ilo hoayata kegirilir.

Bundan basqa “Omoek pensiyalar1 hagqinda” Qanunun 8, 9 veo
20-ci maddslerinde miioyyen kateqoriyadan olan soxslore emek
pensiyasinin hesablanmasi zamani giizestlerin tetbiq olunmasi ne-
zorde tutulur.

Qeyd olunan maddelerin mezmunundan aydin olur ki, glizostli
gaydada pensiyalar imumilikdas {i¢ istigamatda totbiq edilir:

— birincisi, usaga qulluga gore pensiya yas haddinde tatbiq olu-
nan guzost;

— ikincisi, emak soraiti xiisusile agir ve zororli sahelorde calisan-
lara yasa goro verilon giizost;

— lUglinciisti, dovlet garsisinda xiisusi xidmetlori olan soxslore
miinasiboetde pensiya yas haddinde ve (ve ya) pensiya mablaginda
nazoarda tutulan giizast.

Dovlat garsisinda xiisusi xidmetlere gore hem pensiya yas had-
dinda, hem do pensiya mabloginde miiayyoan edilon giizastlor har-
bi ve xlsusi riitbali sexslera, dovlat qulluggularina, mehkeme ha-
kimlarina, Milli Maclis deputatlarina ve s. do samil olunur.

Pensiya mobloginde miioyyen edilon glizost Qanunun 20.14-cii
maddesine uygun olaraq, pensiyanin sigorta hissesine dovlet biidce-
si vosaiti hesabina qulluq stajina gore alavelerin tatbiq edilmasini
nazoarda tutur.

Dovlet qarsisinda xiisusi xidmatlori olan soxslore gilizestli sort-
lorlo pensiyanin hesablanmasi zamani sexsin tutdugu vezifodoaki
son 12 vo ya 24 ayin v ya istenilon ardicil galen 60 ay lizre emak
haqqinin yaxud dévlat mavacibinin orta ayliqg mablaginin (ve ya son
tominat xorcliyinin) 50-100% hacminde onun pensiyasinin sigorta
hissesine qulluq stajina gore alave edilir.
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Horbi qulluqggulara, xiisusi riitbali soxslera, dovlat qullugcularina
vo ganunla emak pensiyasina qulluq stajina gore alavelar miioyyen
edilon diger sexslera pensiya yuxarida gostorilon sortlorle hesabla-
nir. Bu sertlarle pensiya hiiququnun yaranmasi ii¢lin asas 15-35 il
minimum qulluq stajina malik olmaqdir.

Qulluq stajina gore alave almaq hiiququ olan soexslera miinasi-
botde hesablanmis pensiya mebloaginin artirilmasi ise Qanunun
20.14-cii maddesine uygun olaraq sexsin emoak haqqindaki, teminat
xorcliyindeki ve ya dovlet mevacibindeki “sonraki artimlar” neze-
ro alinmagqla pensiyasinin yeniden hesablanmasi yolu ile hoayata ke-
cirilir.

Azoarbaycan Respublikasi Omoek Macallasinin (bundan sonra —
omoak Macoellesi) 154-cii maddesinin 1-ci hissesine gora, emoak
haqqi miivafiq is vaxti erzinde emak funksiyasini yerina yetirmok
liclin amak miiqavilesi ile miiayyan edilmis, is¢inin gordiiyli ise
(gostordiyi xidmatlara) gore isegotiiran terafinden pul ve ya natura
formasinda 6denilen giindalik ve ya aylig meblegin, habelo ona edi-
lon olavalerin, miikafatlarin ve diger 6denclerin mecmusudur.

Qeyd olundugu kimi, emoek pensiyasi qanunla nezerde tutulmus
gayda vae sertlerle miiayyan edilon ve meacburi dovlet sosial sigor-
taolunanlarin onlara @emak pensiyasi toyin olunduqdan avval aldig-
lar1 emoakhaqqr ve diger golirlerin, yaxud sigortaolunanlarin 6liimi
ile alagoadar onlarin aile tizvlerinin itirdikleri galirlorin kompensasi-
yast maqgsadilo vetondaslara ddenilon ayliq pul 6denisidir. Basqa
sOzlo, sigortaolunanin emoak pensiyasi ona pensiya toyin olundug-
dan ovvel aldigr emekhaqqi ve diger golirlorin kompensasiyasi
magsadile verilon pul d6denisidir.

“Omok pensiyalar1 haqqinda” Qanunun 1.0.2-ci maddesinde
miieyyon edilmisdir ki, sosial sigorta staji emok pensiyast hiiququ-
nun mivyyen edilmasi zamani nezore alinan is ve ya diger foaliyyot
dovrlerinin (miivafiq icra hakimiyyeti orqanlarma meacburi dovlet
sosial sigorta haglar1 6demok sortile) ve eloco do miivafiq qganunve-
ricilikloe sigorta stajia daxil edilon diger dovrlerin macmusudur.

Hoamginin Qanunun 1.0.5-ci maddasine miivafiq olaraq, tominat
xorcliyi dedikde herbi qulluggularin herbi xidmetden buraxildig:
giine aldiglart miqdarda (sonraki artirmalar da nazere alinmaqla)
ayliq vezifo maasindan, digor olavelordon (biidcodonkenar veosait-
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lor hesabina hesablanan alaveler ve diger ddenislor istisna olmag-
la), artimlardan ibarat olan mablagdir.

Konstitusiya Mahkemesinin Plenumu “Omek pensiyalar1 hag-
gqinda” Qanunda 6z oksini tapmis “emok pensiyasi” anlayisi ilo bag-
It olan 1.0.1-ci maddesindaki “emek pensiyasi toyin olundugdan

29 13

avval aldiglar1”, “tominat xarcliyi”, 1.0.5-ci maddesindoki “xid-
motdon buraxildigi giine aldiglar1”, “sosial sigorta staji”, 1.0.2-ci
maddesindeki “macburi dovlat sosial sigorta haqq1r 6demak sorti-
197, hom¢inin Omoak Macallosinin 154-cii maddasinin 1-c1 hissesin-
doeki “iscinin gordiiyii iso gore ddenilon” miiddealarina xiisusi dig-
got yetirorok belo naticeya golir ki, Qanunun 20-ci maddesinin
“amok haqqindaki sonraki artimlar”, “toeminat xercliyindeki sonra-
ki artimlar” “dovlet mevacibindeki sonraki artimlar” miiddealar
soxsin vaxtile aldig1 emek hagqinin, tominat xarcliyinin ve dovlet
movacibinin torkib hisselorine daxil olmus ve verilmis 6donclorde-
ki artimlar1 nazerde tutur.

Buna gore, soxsin emak pensiyasinin hesablanmasi ve ya yeni-
den hesablanmasi zamani o vesaitlar (ve vesaitlordaki artimlar) ne-
zord alinir ki, homin soxs:

— “Omoak pensiyalar1 hagqinda” Qanunun 1.0.1 ve 1.0.5-ci mad-
delerine uygun olaraq bu vesaitlori miivafiq olaraq pensiya toyin
edilenden avval (emoak haqqi ve dovlet mavacibine miinasibatds)
vo ya xidmatden buraxildigi gline (teminat xercliyine miinasiboatdoe)
almis olsun;

— “Omok pensiyalar1 haqqinda” Qanunun 1.0.2-ci maddesine go-
ro homin vesaitlorden sosial sigorta haqqi 6demis olsun.

Beloliklo, gostorilonlorden aydin olur ki, sigortaolunanin emek
pensiyasi ona pensiya toyin olunduqdan avval aldig1 emakhaqq1 ve
diger golirlorin kompensasiyasit maqgsadile verilon pul ddenisidir.
Belo olan halda ise artiq pensiya alan soxslore miinasiboatde pensi-
ya toyin edildikden sonra almadiqlar1 ve meacburi dévlet sosial si-
gortasina colb edilmoayon amok hagqina ve ya ona edilon alavelors
goro amak pensiyalarinin yeniden hesablanmasi emoek pensiyalari
haqqinda qanunvericiliyin sosial sigorta prinsiplarini 6ziinde oks et-
diron mazmununa cavab vermir.

Maosalayo “Omak pensiyalart hagqinda” Qanunun 1.0.1, 1.0.2 vo
1.0.5-ci maddslerinin telebleri nezers alinmadan yanasma pensiya
sisteminin asagidaki iki asas tomel prinsipine uygun deyil:
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—omok pensiyasinin hesablanmasinin soxsin sigorta stajinin sha-
to etdiyi dovrde yalniz aldig1 vesaitlor esasinda hayata kegirilmosi;

—amak haqqinin ve ya tominat xorcliyinin macburi dovlat sosial
sigorta haqqr 6denmayen hissesinin pensiya hesablanmasi zamani
nazore alinmamasi.

Gostorilonlori nozere alaraq Konstitusiya Mehkemasinin Plenu-
mu belo naticoyoe golir ki, pensiya tominati sisteminin mahz sosial
sigorta prinsiplari vo qazanilan pensiya hiiquqglar ile sexsin fordi
hesabinda geyds alinan vesaitler arasinda tarazlasdirma mexanizm-
lori a@sasinda qurulmasi baximindan “©Omak pensiyalari haqqinda”
Qanunun 1.0.1, 1.0.2 voa 1.0.5-ci maddslarinin telablorine gora, si-
gortaolunanlara pensiya toyin edilorken ve ya toyin edildikden son-
ra yenidon hesablanarken xidmat etdiyi, islediyi ve (ve ya) qulluq
kecdiyi dovrde almadiglar1 ve ya macburi dovlet sosial sigortasina
colb edilmayon emok haqqinin, tominat xarcliyinin, dovlet moavaci-
binin vo ya onlara edilen slavelerin asas gotiiriilmasi qanunun te-
loblarine uygun deyildir.

Buna gore Konstitusiya Mahkemaesinin Plenumu geyd edir ki,
“Omok pensiyalar1 haqqinda” Qanunun 20-ci maddesinde gostori-
lon “sonraki artimlar” miiddeasi pensiya hiiququ olan soxsin vaxti-
lo miivafiq vezifode aldig1 emak haqqinin, teminat xorcliyinin, dov-
lat mavacibinin terkibine daxil olmus ve verilmis 6denclerdaki ar-
timlar1 nezerda tutur.

Bu baximdan “Omek pensiyalari haqqinda” Qanunun 1.0.1,
1.0.2, 1.0.5, 9.5 ve 20.14-cii maddslarinin telebloerine miivafiq ola-
raq, $oxso pensiya toyin edilorken ve ya toyin edildikden sonra ye-
niden hesablanarken xidmsat etdiyi, islediyi ve ya qulluq keg¢diyi
dovrde almadigr ve macburi dovlet sosial sigortasina celb olunma-
yan olavelore edilon artimlar nezore alina bilmez.

Sorgudan ve Konstitusiya Mahkemasi Plenumunun iclasindaki
cixislardan goriiniir ki, bu gobilden olan islere baxilarken Konstitu-
siyanin baraberlik hiiququ tesbit olunmus 25-ci maddesine asaslan-
maqla mahkamae aktlar1 gobul edilir.

Bununla bagl Konstitusiya Mohkemasinin Plenumu tokrar ola-
raq Konstitusiyanin gostorilon maddesinin mahiyyetinin agiglama-
sin1 zoruri hesab edir.

Konstitusiya Mahkemasi Plenumunun “Omek pensiyalar1 hag-
qinda” Azerbaycan Respublikasi Qanununun 37.3.4-cii maddesinin
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Azorbaycan Respublikasinin Konstitusiyasina uygunlugunun yoxla-
nilmasina dair” 2014-cii il 14 noyabr tarixli Qoararinda geyd edilmis-
dir ki, miibahiselondirilen bu ve ya diger normanin Konstitusiyanin
25-ci maddesinin I hissesine uygun olub-olmamasi maselasine qiy-
mat vermok li¢iin hans1 sexslerin baraber ve ya miioyyan meyarla-
ra goro oxsar voziyyotdoe olmalarini, miibahiselondirilon normanin
bu clir soxsloere aid baraber ve ya forqli reftar1 nezerde tutub-tutma-
diginm1 ve bels roftar iigiin obyektiv vo aglabatan asasin movcudlu-
gunu aydinlasdirmaq vacibdir.

Konstitusiya Mehkamasinin Plenumu daha sonra gostermisdir ki,
Insan Hiiquglar1 iizro Avropa Mehkemesinin (bundan sonra — Avro-
pa Mohkemaesi) Boyiik Palatasinin Stummerin Avstriyaya qarsi is tiz-
ro 2011-ci 1l 7 iyul tarixli Qararinda asagidakilar geyd olunmusdur:

Ayri-segkilik obyektiv vo aglabatan asaslandirma olmadan eyni ve-
ziyyotde olan sexslore forqli reftar demoakdir. “Obyektiv vo aglabatan
osaslandirma olmadan™ o demokdir ki, sdziigedon roftarda forglilik
“legitim maqgsed” dasimir ve ya “istifade olunan vasiteler ve giidiilon
mogsad arasinda aglabatan miitonasiblik alagesi” yoxdur (§87).

Avropa Mehkeamasi hem de onu gostermisdir ki, iqtisadi ve so-
sial strategiyalarmn {imumi tedbirlorine goldikde, adeten Uzv Dov-
loto miilahize serbestliyi verilir. Dovlet hakimiyyeti orqanlari ce-
miyyat vo onun ehtiyaclar1 barede bilavasite biliye malik oldugla-
rindan, onlar sosial ve ya iqtisadi sahada ictimai maraqlarin qiymat-
landirilmesinde beynalxalq hakime nisbaton daha ¢ox imkanlara
malikdirler vo Mahkemse “agiq-aydin aglabatan asaslandirma olma-
yan” hallardan bagqa, adeton qanunverici orqanin siyasi se¢imind
hormat edir (Karson ve digerlari Birlosmis Kralliga qarsi is {izre
Boytik Palatanin 2010-cu il 16 mart tarixli Qoarari, §61).

Konstitusiya Mohkomasinin Plenumu bir daha qeyd edir ki,
Konstitusiyanin 25-ci maddesinin telebleri ve bu maddaye dair
Konstitusiya Meahkomesi Plenumunun hiiquqi movqgelori moahke-
moaler terafinden islers baxilarken donmadan yerina yetirilmalidir.

Gostorilonleri nazers alaraq Konstitusiya Mehkemasinin Plenu-
mu asagidaki naticelore golir:

— “Omak pensiyalar1 hagqinda” Qanunun 1.0.1, 20.1.11, 20.14
vo 22.4-cli maddalarinin, Nazirlor Kabinetinin 2000-ci il 20 aprel
tarixli 73 nomrali qorari ilo tesdiq edilmis “Azerbaycan Respubli-
kasi Daxili Isler Nazirliyinin polis emoekdaslarina verilon fasilosiz
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xidmet illorine gore haqqin, olave haqlarin, kompensasiyalarin,
miiavinatlorin ve basqa ddenislaerin mableagi ve toyin edilmasi Qay-
dalar1”nin 1-ci bandinin, Nazirlor Kabinetinin 2004-cii il 22 iyul ta-
rixli 98 nomroli gorari ilo tesdiq edilmis “Daxili isloer orqanlarin
omokdaslarina fasilesiz xidmet illorine gore haqqin 6denilmasi
liciin xidmat illerinin hesablanmas1 Qaydasi”nin 1 ve 6-c1 bandlori-
nin miiddealarina uygun olaraq pensiya toyin edilmesi ve hesablan-
mast ilo baglh fasilesiz xidmat illorine gilizestli xidmeat miiddatinin
yeniden daxil edilmesi pensiya toyin edilorken nazere alinan gii-
zostli dovriin faktiki olaraq tokrar hesablanmasi ilo neticelondiyin-
den yolverilmoazdir;

— “Omok pensiyalart hagqinda” Qanunun 20-ci maddesinde gos-
torilon “sonraki artimlar” miiddeasi pensiya hiiququ olan sexsin
vaxtile miivafiq vezifeds aldigi emoak haqqinin, tominat xarcliyinin,
dovlet mevacibinin terkib hisseloerine daxil olmus ve verilmis
O0donclordoki artimlar1 nozorde tutur;

— “Omok pensiyalar1 haqqinda” Qanunun 1.0.1, 1.0.2, 1.0.5, 9.5
vo 20.14-cli maddelarinin teleblerine gore, soxse pensiya toyin edi-
larken vo ya toyin edildikden sonra yeniden hesablanarken xidmat
etdiyi, islediyi ve ya qulluq kecdiyi dovrde almadig1r ve mecburi
dovlet sosial sigortasina colb olunmayan olavelore edilon artimlar
noazers alina bilmaz.

Konstitusiya Mehkamasinin Plenumu, hemg¢inin qeyd etmayi zo-
ruri hesab edir ki, bu Qerar ganuni qiivveye minmis mahkema akt-
lar1 ile hall olunmus miibahiselere samil olunmur.

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddesinin
IV hissesini ve “Konstitusiya Mohkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemaesi-
nin Plenumu

QORARA ALDI:

1. “Omak pensiyalart haqqinda” Azerbaycan Respublikasi Qanu-
nunun 1.0.1, 20.1.11, 20.14 ve 22.4-cli maddslerinin, Azarbaycan
Respublikas1 Nazirloer Kabinetinin 2000-ci il 20 aprel tarixli 73 ndm-
roli qorari ile tesdiq edilmis “Azerbaycan Respublikas1 Daxili Isler
Nazirliyinin polis @moekdaslarina verilon fasilesiz xidmet illerina
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goro haqqin, alave haqglarin, kompensasiyalarin, miiavinatlorin vo
basqa Odenislerin mablegi ve toyin edilmesi Qaydalari”nin 1-ci
bondinin, Azerbaycan Respublikas1 Nazirlor Kabinetinin 2004-cii il
22 iyul tarixli 98 ndmrali gorari ile tesdiq edilmis “Daxili isler or-
qanlarinin emokdaslarina fasilesiz xidmat illerine gore haqqin 6de-
nilmesi liglin xidmat illerinin hesablanmasi Qaydasi”nin 1 ve 6-c1
bondlerinin miiddealarina uygun olaraq pensiya toyin edilmasi vo
hesablanmasi ile bagh fasilesiz xidmet illorine giizestli xidmat
miiddatinin yeniden daxil edilmasi pensiya toyin edilorken nozere
alman giizostli dovriin faktiki olaraq tokrar hesablanmasi ile natice-
landiyinden yolverilmozdir.

2. “Omoak pensiyalar1 haqqinda” Azerbaycan Respublikasi Qanu-
nunun 20-ci maddesinde gosterilon “sonraki artimlar” miiddeasi
pensiya hiiququ olan soxsin vaxtile miivafiq vezifode aldigi emek
haqqinin, toaminat xorcliyinin, dévlet mavacibinin torkib hisselarine
daxil olmus ve verilmis 6denclerdaki artimlar1 nezerde tutur.

3. “Omoak pensiyalar1 haqqinda” Azerbaycan Respublikasi Qanu-
nunun 1.0.1, 1.0.2, 1.0.5, 9.5 vo 20.14-cii maddelorinin toloblorine
g0ro, $oxso pensiya toyin edilorken ve ya toyin edildikden sonra ye-
niden hesablanarken xidmsat etdiyi, islediyi ve ya qulluq keg¢diyi
dovrde almadigl veo macburi dovlat sosial sigortasina celb olunma-
yan olavelare edilen artimlar nazere alina bilmez.

4. Qorar “Azarbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkomasinin Malumati”nda derc edilsin.

5. Qorar gotidir, he¢ bir orqan ve ya soxs torefinden legv edile,
doyisdirile ve ya rosmi tofsir ediloe bilmoz.
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NUMEHEM A3EPBANTZKAHCKON PECIYBJIUKHA

ITOCTAHOBIIEHHE
IVIEHYMA KOHCTUTYLHHMOHHOI'O CYIOA
A3EPGAWI)KAHCKOM PECITYBJIIMKH

O toakoBanum crareii 1.0.1, 1.0.2, 1.0.5 u 20.14 3akoHna
Azepoaiizkanckoil Pecny0inku «O Tpy1oBBIX IEHCHAX»

15 maii 2020 roxa ropoxa baxy

[Inenym  Koncturyunmonnoro Cyna  A3sepOaifgxkaHcKon
Pecnybnuku B cocraBe ®apxaga AOnmymiaeBa (mpeacenaTens),
Conbl CanmanoBoi, Cymabel I'acanoBoii, Popmana VMcmauiona,
Jlxeiixyna [apamkaeBa, Padasns ['Bamanse (cyabsi-IOKIaT4vK),
Maxupa Mypanosa, csl Hampxagosa u Kampana [lladuesa,

¢ ydactheMm cekperaps cyna @apanna Anuesa,

Mpe/ICTAaBUTENIEH 3aMHTEPECOBAHHBIX CYOBEKTOB — 3aMECTHUTENs
HavaJlbHUKa [J1aBHOTO OpraHu3allMOHHO-WHCIIEKIIMOHHOIO YIpaB-
neHuss MuHucCTepcTBa BHYTPEHHUX el  A3zepOaiiKaHCKOM
Pecny6nuku Dnbpmana

["ackiMOBa, MHCTIEKTOPA IO 0CO00 BaXKHBIM OPYUEHHUSM JAHHOTO
ynpasienus baGeka Arakuiuena u agBokara Anup3sl XaOUoBa,

3aBEJIyIOLIETr0 OTJEIOM 10 IEHCUOHHOM MOJMTUKE U KOHTPOJTIO 32
WHANBUAYaJbHBIM y4eTOM MUHHCTEpPCTBA TpyAa U COLHUAIBHOU
3alIUThl HaceneHus AsepOaiimxanckoi Pecnybmuku Mycrtadbl
AbacOeiinn,

HavyaJlbHUKA yrpasieHus [ocynapcTBeHHOTO (OHIA CONMATBHON
3aIKThl Tpy MUHUCTEPCTBE Tpyda U COLMATbHON 3alIUThl Haceme-
Hus 3aku Mup3oesa,

3aBENyIONIET0 CEKTOpOM OTjena (UHAHCUPOBaHUS Chep COIH-
QJIbHOM 3aIIMTHI, COIMAIIEHOTO OOECIIEYCHHUS WM 3/1PaBOOXPAHEHUS
MunuctepcrBa ¢puHaHcoB AzepOaiimkanckoil Peciyonuku Hazuma
[[Iupuesa, BeqylIero KOHCYJIBTaHTa Iopuaudeckoro ornena dapuna
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MamMmenioBa W TJIAaBHOTO KOHCYJIBTAHTA OTena (PUHAHCUPOBAHUS
BOEHHBIX CTPYKTYp M IpPaBOOXpPAHUTENbHBIX OpraHoB Memxuia
Mupuesa,

3aBEAYIOLIETO CEKTOPOM TPYAOBOIO 3aKOHOJATENBCTBA AIIIapara
Mwum  Memxkiuca A3sepOaiikanckoi PecnyOnukn  Anuiis
Benuesa,

sKcrnepTa — npodeccopa Kadeapsl TPYIOBOTO U IKOJIOTUYECKOTO
npaBa IOPUANYECKOTO (haKyiabTeTa BaKMHCKOrO TOCYIapCTBEHHOTO
yHuBepcurera Maunca Annesa,

cienuaianucToB — cynpu BepxoBHoro Cyna AsepOaiimxaHckon
PecnyOnuku 3akupa ['ynueBa u cyqpu bakuHCKOTO anesiuoHHO-
ro cyna YinsBu Mausosa,

B coorBercTBUM ¢ 4YacTtelo IV crarem 130 Koncturynum
AzepOaiimxanckoit PecriyOnuku Ha ocHoBaHMM 3ampoca Kabunera
MunuctpoB AzepbaiiixaHckoil PecryOnnku paccMoTpen B OTKpBbI-
TOM CyleOHOM 3aceJaHUuU B MOPSAJIKE 0COO0Tr0 KOHCTUTYIIHOHHOTO
MPOU3BO/ICTBA KOHCTUTYLIMOHHOE J1eJI0 O ToikoBaHuu crareit 1.0.1,
1.0.2,1.0.5 u 20.14 3akona Azepbaiimxanckoii Pecrryonuku «O Tpy-
JTIOBBIX TIEHCUSIX).

3acnymas jpokian cyaepu PlI'Baman3e mo nemy, BBICTYILICHUSA
Mpe/ICTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB M CIICIIMAIIMCTOB,
3aKJIIOUEHUE DKCIIEepTa, M3YyYUMB W OOCYIMB Marepuaibl Jela,
[Tnenym KoncTutynmonHoro cyna AsepoOaiimkanckoit PecryOnuku

YCTAHOBMUIJ:

Kabuner MunuctpoB Aszepbaiimxanckoit Pecryonuku (nanee —
Kabuner MmuHHCTpOB), oOparuBuIMCh B KOHCTUTYIMOHHBIN Cy1
Azepbaitmkanckor Pecyonuku (manee — KOHCTUTYIIMOHHBIN Cyn),
nonpocun aarb toiakoBanue craret 1.0.1, 1.0.5 u 20.14 3akona
Azepbaitkanckor Pecryonuku “O TpyaoBbIX MeHCHsAX W (manee —
3akoH “O TpyHOBBIX MEHCHUSX ).

B 3ampoce ormeuaercs, yto comtacHo cratbe 1.0.1 3akoHa
“O TpyZnoBbIX MEHCUSX ’, TPYAOBask IEHCUS — €KEMECsYHasl JEHEeX-
Hasl BbIIJIaTa rpakJaHaM B MOPSAJKE M HA YCIOBHUAX, MPEAYCMOT-
PEHHBIX HACTOSIIIUM 3aKOHOM, B IEJISIX KOMIIEHCAIIUU 3apaboTHOM
IUIaThl U MHBIX JIOXOAOB, KOTOpPbIE MOJIYy4Yaldd 3aCTPAXOBAHHBIE IO
00s13aTeIbHOMY TOCYJJapPCTBEHHOMY COIIHAJIbBHOMY CTPAaXOBaHHUIO 10
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HA3HAYCHHUsI UM TPYIOBOU IMEHCUH, JIUOO OXOAOB, YTPAUCHHBIX B
CBSI3M CO CMEPTHIO 3aCTPAXOBAHHBIX YIEHAMH X CEMEM.

Ha ocnoBanum crarem 1.0.5 manHoro 3akoHa, I€HEKHOE IOBOJIb-
CTBUE — CyMMa B pa3Mepe (y4uTbIBas MOCEAyIOLIMe HalI0aBKH)
MOJTy4aeMbIX BOEHHOCIYXAIlUMHU JI0 MOMEHTa YBOJIbHEHUs (TIpu
YBOJIbHEHUU B 3aI1ac WM BBIXOJIE€ B OTCTABKY M3 PACHOPSIKEHHUs, Ha
JIEHb 3aYMCIICHHS B PACHIOPSKEHUE) C BOEHHOU CITyKObI MECSUYHOTO
JIOJDKHOCTHOTO OKJIaJia, OKJaJia 3a 3BaHUE, Ha/l0aBOK 3a BBICIYTY
JIET, IEHEXKHOW KOMITIEHCAIIMH 32 MPO/I0BOJILCTBEHHBIH Maek, IPYrux
UCUHCIISIEMBIX U3 JOKHOCTHOTO OKJIajga JoIuiaT, Haja0aBok (3a
WCKITIOYCHHEM HaJI0aBOK, HAUMCICHHBIX 3a CYET BHEOKOKETHBIX
CPE/ICTB, U JPYTUX BHITLIAT).

B 10 e Bpems crarbeit 20.14 nanHOro 3akoHa yCTaHOBIIEH NOPS-
JTIOK Ha3Hau€HHUs HaZ0aBOK K TPYAOBBIM IEHCUSIM BOCHHOCITYKAIUX
C YYETOM MOCIEAYIOLIEr0 YBEIUUEHUS JEHEKHOTO TOBOJIbCTBUS.

B 3ampoce co ccwuikoit Ha psg moctaHoBineHuid KaOunera
MuHuCcTpoB 00 HCYHUCICHUH CpPOKa JJIS BBIILJIATHI COTPYIHUKAM
OpraHOB BHYTPEHHHUX JI€J BO3HArpa)KJACHHs 3a BBICIYTY JET U
BbIIIIEyKa3aHHbIE HOPMBI 3akoHa “‘O TPyOBBIX MEHCHUIX ’, OTMEUYAECT-
Cs, UTO B MPAKTUKE MPUMEHEHHUSI TaHHBIX HOPMATUBHBIX MMPABOBBIX
aKTOB, UIMEETCSI HEOTIPEAEIEHHOCTb.

pyroii Bompoc, yKa3aHHBIN B 3aIIPOCE, CBSI3aH C MHBIM MOPSIKOM
npuMeHeHus cynamu crarbu 20.14 3akona “O TpynoBBIX EHCUAX .
Cratbeil JaHHOTO 3aKOHA YCTAHOBJICHBI HAJ0ABKU K TPYIOBOM MEH-
CHH 3a CTaX CIY>KOBI . B cCOOTBETCTBHH O cTaThel HaAO0ABKH K TICH-
CUSAM ISl JIUI], TIPOLIEIIINX CIYk’Oy B JOHKHOCTSIX, JJII KOTOPBIX
MPEAYyCMOTPEHBI BOMHCKHUE U CIIEIUANIbHBIC 3BaHMs, BHITIIIAYMBAIOT-
csi B pa3Mepe COOTBETCTBYIOLIEH 4acTH JCHEKHOIO J0BOJIbCTBUS,
MCUUCIISIEMBIX B MPOIIEHTAaX, B COOTBETCTBUU CO CTAXXEM CIIYKOBI.
Han6aBka 3a cTax ciry:kObl (BBICIYTY JIET) UM TIEPECUUTHIBACTCS B
COOTBETCTBUU C IMPOLIEHTOM YBEJIWYEHUS JOJKHOCTHBIX OKJIaJ0B
3apabOTHON IUIATHI JUII, pabOTAIOMIUX B COOTBETCTBYIOIIUX TOCY-
JApPCTBEHHBIX OpraHax.

[lo mMHeHuIO 3ampocojarenss MPU YCTAHOBICHHH JICHEKHOTO
JIOBOJILCTBUSL JIJISl HA3HAYCHUS TPYIOBOM TIEHCHH, HEOOXOIMMO BHE-
CTU SICHOCTb B MOPSJAOK MCUMUCICHUS BBICIYTH JIET M BBIIUIATHI 3a
CTaXX HEMpEepbIBHOM CiIy>)kObl B cOO0TBETCTBUM ¢ [locTaHOBIEeHHEM
Kabunera MunuctpoB AsepOaiimkanckoit Pecnybnuku oT
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23 nosiOpst 1992 roma Ne 631 "O nopsiike UCUUCICHUS BBICITYTH JIET,
JUTsl HA3HAUCHHUS U BBIJIAUM MEHCUN JTUIaM, OQUIIEPCKOTO COCTaBa,
[panopiirukaM, MUYMaHaM, BOCHHOCIYXKAIIUM JEUCTBUTEIbHOMN
CBEPXCPOYHON BOCHHOM CIIy>KOBbI, JTHIIaM Ha4aJIbCTBYIOIIETO U PsAJI0-
BOT'0 COCTaBa OPraHOB BHYTPEHHHUX JI€], FOCTULINN, TAMOXHH, MUT-
panuu, Mo Ype3BbIYAWHBIM CUTyallUsIM U HUX CeMbiM» (nanee —
[TocranoBnenne Kabunera MunuctpoB oT 23 Hos0ps 1992 roma
No 631) u ot 22 utrons 2004 romga Ne 98 “O6 yrBepxkaeruu [lopsiaka
MCUMCIICHUS! BBICIYTW JIET IS BBIILJIATHl COTPYJHUKAM OPIraHOB
BHYTPEHHHMX JI€J TOOILPEHUS, 3a CTaX HENPEPbIBHOM CITyKObI”
(manee — mocrtanoBienne KaOunera MwuHHCTpOB oT 22 wHrons
2004 roma Ne 98), a Taxxke, BOOPOCH! y4eTa MPUMEHEHUU CTaTbU
20.14 3akoHa “O TpynOBBIX NEHCUAX BO BpeMs Iepepacuera Tpy-
JIOBOM MIEHCHU CYMM, KOTOPbIE€ TIEHCHOHEP HE MOJIy4all, HAXOIACh Ha
COOTBETCTBYIOIIEH TOPKHOCTH, B CBS3U C UEM HE YIEPKUBAIUCH B3HO-
ChI 32 00513aTENBHOE TOCYIAPCTBEHHOE COLUAILHOE CTPAXOBAHUE.

B cBa3u ¢ BonmpocaMu, NogHATEIMU B 3amnpoce, [inenym Koncru-
TynroHHOro Cyzna cuuTaeT BaXKHBIM B IIEPBYHO OYEPEIb BHECTH
SACHOCTb B DSl HOPM, JNEHCTBYIOLIMX B HACTOsIIEE BpeMs 3aKoHa
“O TpyAOBbIX IEHCUSAX M HOPMATUBHBIX IPaBOBbIX akTOB KaOuHera
MuHUCTpPOB.

B craree 38 Koncrturynum Aszepbaiimxanckoit PecmyOmuku
(manee— KoHcTuTyIus) 3akperuieHo MpaBO Ha coluajibHOE obec-
MEYCHUE, SABIIAIONICECS OJHUM U3 OCHOBHBIX COIIMATbHO-3KOHOMHU-
yeckux IpaB. Ha 0oCHOBaHMM JaHHOM CTaTbU KaXKJbI UMEET MPABO
Ha colManbHOe obecrnieueHne. Kaxaplii UMeeT nmpaBo Ha COLUANb-
HOE O0eCTeYeHHe MO JTOCTIKEHUH yCTaHOBIEHHOTO 3aKOHOM BO3-
pacra, B cixy4ae O0JIe3HH, HHBAJMAHOCTH, TOTEPU KOPMUJIIbIIA, yTpa-
Thl TPYIOCIOCOOHOCTH, 0€3pabOTHUIBI U B HMHBIX CIIy4asX, Ipe.-
ycMoTpeHHBIX 3akoHOM. (dacTtu [ u Il crateu 38 KoncTuTtymmm).

ObecrieyeHue mpaB U CBOOOJ YeJIOBEKa M rpa)KAaHUHA, JOCTOM-
HOTO YPOBHS KHU3HU rpaxaaHam AzepOaimxanckoi Pecryonuku —
BBICIIIAS 1eJIh TOCyAapcTBa. A3epOalKaHCKOe TOCYIapCcTBO 3a00-
TUTCSI O MOBBIIICHUH OJIATOCOCTOSIHUSA HApOAa U KaXXJO0ro Tpakia-
HUHA, €T0 COIMATIBHOM 3aIlUTe U JOCTOWHOM ypOBHE Ku3HM (YacThb
I ctateu 12 u gacts I crarbu 16 Konctutymun).

52



B coorBerctBuu ¢ yacteio Il craren 71 KoHcTUTynMM HUKTO He
MOXET OTPAaHWYHUTh OCYIIECTBICHHE MpPaB W CBOOOA dYelOBEKa U
rpakJaHuHa.

KoHcTuTynuss BoO3iaraeT Ha TroOCyJapcTBO 3ajady 3allUThl
HEOTBhEMJIEMBIX MpPaB M CBOOOJ 4YeJIOBEKa. JTO, B CBOI OYepe/b,
IPEIOJIaraeT CO3JaHUE CUCTEMBI IMPABOBOTO PETYIMPOBAHUS B
00JIaCTH IIEHCHOHHOTO 00ECIICUCHMS, BKITFOYAIONICH B COOTBETCTBHU
C NPHUHILMIIAMHM MPABOBOI OINpPENENEHHOCTH M JIOBEPHUS TpaxaaH
3aKOHY M TOCYapCTBY Ha3HAYEHUE NIEHCUM UCKIIOYUTEIBLHO KOMIIe-
TEHTHBIMHM OpPraHaMU B COOTBETCTBUHU C 3aKOHOM, IIOATOTOBKY JOKY-
MEHTOB, [TOITBEPK/IAIOIINX BOSHUKHOBEHNE IIPABa HA IIEHCHUIO, TOY-
HOE U SICHOE IPOBEJEHUE pacyeTa pa3mMepa MEHCHH.

[Tnenym KoHCTUTYLIMOHHOTO cyAa cUMTAaeT HEOOXOJUMBIM OTMe-
TUTb, YTO NPUHLUIIBI CIPABEIJIUBOCTH U NPABOBOM ONPEIECICHHO-
CTH, COCTAaBIAIOLIME OCHOBY pe€ajau3alld IPaB 4e€JIOBEKa, B TOM
YHClie COLMANbHBIX MpaB, TPEOYIOT MPeacKa3yeMOCTH 3aKOHOJa-
TEIbHOW MONUTUKH. [IpUHIMI NpaBOBOM OINpeneNeHHOCTH obec-
neyrBas B Pa3yMHBbIX Mpeneiax MNpeacKa3yeMOCTh IOCIEeICTBUMA
NIOBEJICHNsl YYaCTHUKOB COOTBETCTBYIOLMX MPAaBOOTHOILIECHUH, CO3-
JlaBasi YBEpEHHOCTh B HEM3MEHHOCTH O(DMIIMAIBHO MPU3HAHHBIX
NPAaBOBBIX CTATyCOB, IPHOOPETEHHBIX MPaB, MOBBIIIAECT UX JOBEPHE
K IIPABOBOM MOJIMTUKE TOCYapCTBa.

CucreMa NMeHCHOHHOTO OOecreueHus: TOCy/1apcTBa IeUCTBYET Ha
NPUHIMIAX COLMAIBHON COJMMIAPHOCTU U COLMAJIBHOIO CTpaxoBa-
Hus. OCHOBHasI 11€Ib 3aKOHOAATEIBCTBA O TPYIOBBIX IIEHCUSX BbIpa-
YKAETCSl B COXPAHEHUHU JaHHBIX MPUHLIUIIOB B CUCTEME IIEHCHOHHOTO
obecrnieueHusi, PopMHUPOBAHUHN MeXaHU3Ma COATAHCUPOBAHHOCTH
MEXy IOJIy4YeHHBIMU ITEHCHOHHBIMM IPaBaMHM M HAaKOIJICHHBIMU
CTpaxoBbIMU cpencTBamMu. IIpoBogumble B 310l cdepe pedopmbl
HampaBJeHbl Ha COOJIIOJIEHHWE CHPABEMIMBOCTH B OTHOUICHUU
3aCTPaxOBaHHOIO JIMLA.

[lepBBIil BOIPOC, OCTABICHHBINM B 3alIPOCE, CBSI3aH C TEM, YTO
Halleuee B 3aKOHOIATENIbCTBE TIOHATHE “‘IUTMTEIIBHBIN CPOK CITYXK-
OBI”’, HEOOXOAMMBIN ISl Ha3HAUCHHUsS “‘Ha0aBOK 3a BBHICIYTY JET H
TPYZOBOM IIEHCUH, 3a4aCTYI0 YYUTBIBACTCS IIPU pacueTe “TIOOIIPEHUs
3a TOIbl HEMPEPBIBHON CIIyXObI’, MPEeIyCMOTPEHHOIro crarbeil 91
“ITonokeHust 0 MPOXOKIAECHUH CIY>KObI B OPraHax BHYTPEHHUX el
A3zepbanimkanckoil PecnyOnuku”, yTBEp)KIAEHHOTO 3aKOHOM

53



Azepbaiimxanckoii Pecryomuku ot 29 uronst 2001 roga Ne 168-11Q.
Ha ocHOBaHuM JJaHHOM CTaThy, K AEHEKHOMY JOBOJIbCTBUIO COTPY/I-
HUKOB OPTaHOB BHYTPEHHHUX JEJI OTHOCATCS 3apaboTHas IuiaTa
COMIaCHO 3aHUMAEMOM JOJKHOCTU W CIEIMAJILHOMY 3BaHUIO,
BBITIJIaTa 3a rOJ(bl HEMIPEPHIBHOM CITYKOBI, Ha0aBKa, IPEI0CTaBIIse-
Masl 3a CTeIIeHb MacTepPCTBa, MPOIOBOJILCTBEHHBIHN MaeK UITH JCHEXK-
Has KOMIICHCAIMsl B3aMEH IIPOJOBOJILCTBEHHOTO TaliKa, APYTHE
MOCOOMS 1 BBITLJIATHI.

B craree 1.0.5 3akoHa “O TpymoBBIX NEHCUIX JIECHEKHOE
JIOBOJILCTBUE OINpEeseTcss Kak cymMma B pa3Mmepe (yUHuThIBas
nocleayrone Hag0aBKH) TOJyYaeMbIX BOCHHOCTYXKAIIUMHU 0
MOMEHTa YBOJIbHEHHS (MpU YBOJIHLHEHUW B 3alac WM BBIXOJAE B
OTCTaBKY U3 PACHOPSDKEHUsI, HA ICHb 3a4UCIICHUS B PACTIOPSHKCHHE)
C BOCHHOM CIIY>KOBI MECSIMHOTO JOHKHOCTHOTO OKJIaja, OKJaja 3a
3BaHUE, HAJ0ABOK 32 BBICIYTY JIET, ICHE)KHOW KOMIIEHCAIINH 3a TIPO-
JIOBOJILCTBEHHBIN TMaeK, APYTUX HCUUCISAEMBIX U3 JOJKHOCTHOTO
OKJIaJia JIOTIIAT, Ha0aBOK (3a MCKIIOYEHHEM HaJI0aBOK, HAYHCIICH-
HBIX 32 CYET BHEOIOKETHBIX CPEJCTB, U APYTUX BBIILIAT).

JlenexxHoe JOBOJILCTBUE KaK BUJI I0X0/la, HA OCHOBAaHUHU CTaThu 15
3akona AsepOaitmkanckoit PecryOmmkn “O conpanbHOM CTpaxoBa-
HUU’, OTHOCSITCS K BUJIaM JIOXOJIOB, Ha KOTOPbIE HAYUCIISIETCSI B3HOCHI
3a 00s13aTeNIbHOE TOCYIAPCTBEHHOE COLMATBHOE CTPaXOBaHUE.

CrnemyeT TakXe y4YWTHIBATh, YTO HCUUCICHHE CPOKa CITYKOBI
(BBICJIYTH JIET) BOCHHOCTYXKAILIUX, JIUI], UMEIOUIUX CIeualbHbIe
3BaHMsI, pAOOTHUKOB OPTaHOB MPOKYPATYPhI U IOCTUIIUU PETYIHPY-
€TCsl PSAJIOM CIIELUAJIBHBIX MTPABOBBIX aKTOB.

Ha ocHoBanuu myHkra 3.8 "Ilopsnka Ha3HaueHus, Iepepacuera
TPYAOBBIX MEHCHI, IEPEBO/Ia C OJHOTO BHJIa TPYAOBOM MEHCUM Ha
Ipyroil u e€ BBITUIATHI HA OCHOBAaHHMM 3akoHa A3zepOailKaHCKOM
PecrryOmuku “O TpyIOBBIX IEHCHUSX ™ YTBEP)KICHHOTO TIOCTAHOBIICHH-
em Komnernn MunuctepcTBa Tpyaa U COIMAIbHOM 3alUThl HAacele-
Husl AzepOaiimkanckoit Pecryomuku ot 11 gexadpst 2017 roma Ne 17:

—noctanoBieHue Kabunera Munuctpos ot 23 Hos1iOps 1992 rona
Ne 631 7O nopsiike UCUMCIIEHUS BBICIYTH JIET, JJIsl HA3HAYEHUS U
BBIJIauX TIEHCHH JIUIIaM O(PHUIIEPCKOTO COCTaBa, MparopiiuKamM, Mud-
MaHaM, BOSHHOCIYKAIlUM JEHCTBUTEILHOW CBEPXCPOUYHON BOCH-
HOM CITy>KOBI, IWIIaM HA4aIbCTBYIOIIETO M PSAIOBOTO COCTaBa opra-
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HOB BHYTPEHHUX JI€JI, FOCTULIMH, TAMOXHHU, MUTPALIMH, 110 YPE3BbI-
YalHBIM CUTYyalUsIM U UX CEMbsIM";

—noctanoBieHueM Kabunera Munuctpos ot 22 utons 2004 roga
No 98 “O06 ytBepxkaenuu [lopsimka MCUUCICHUS BBICIYTH JIET IS
BBIILJIATHl COTPYAHUKAM OPraHOB BHYTPEHHHUX €1 MOOLIPEHUs 3a
TOJIbl HETIPEPHIBHON CITYKOBI”;

— noctanoBieHueM Kabunera Munuctpos ot 1 urons 2005 roga
Ne 124 “O6 yrBepxnenun "llopsika HAYMCIIEHUs TPYAOBOIO CTa)xa
BOEHHOCITY)KAIllMX, OTOOPAHHBIX M3 YKCJA BBICOKOKBAJIU(DUIIMPO-
BaHHBIX CHEIUAIHNCTOB, U MIPUHATHIX HA BOCHHYIO CITYKOY B CyOBbeK-
ThI Pa3BE/IKU U KOHTPPA3BEIKH J0 MPUHSITHUS UX HA BOCHHYIO CIYXK-
Oy B BBICIYTY JIET JJii HA3HAYEHUs TIEHCUU M BBIILIATHI JOMOIHU-
TEJIbHOTO MPOIEHTA 3a BBICIYTY JIET ;

—noctanoBieHueM Kabunera Munuctpos ot 9 siuBaps 2006 roga
Ne 4 “O6 yrBepxnenun “Tlopsimka MCUUCIEHHS BBICIYTH JIET IS
BBITUIATHI JTOJPKHOCTHBIM JIMIIAM TAMOXKEHHBIX OpPraHOB HA/I0aBOK 32
rO/ibl HEMPEPBIBHOM CITyKObI”;

— noctaHoBiienueM Kabunera MunuctpoB ot 31 oktsi0ps 2002
roga Ne 168 “O marepuallbHOM U COIMAILHOM 00ecTieueHrH paboT-
HUKOB OPTraHOB IPOKYpaTyphl” U APYrUMU HOPMAaTUBHBIMU IPaBO-
BBIMU aKTaMH.

Crnengyer oTMETHTh, YTO MocTaHOBIeHUEe KabuHera MuHuCTpOB
ot 22 uroinst 2004 rona Homep 98 onpeaensier NopsiA0K UCUUCICHUS
BBICJIYTH JIET JJIS1 BBIILJIATHI COTPYAHUKAM OPraHOB BHYTPEHHHUX €]
MOOIIPEHUST 32 TOABbl HENMPEPHIBHOW CIYXKObI, a IMOCTAHOBJICHUE
Kabunera Mununctpos ot 23 HostOpst 1992 rona mHomep 631 nopsigok
WCYHCJICHUS BBICTYTH JIET JJIS HA3HAYCHUS U BBIJAUU MEHCUU TIOCIIE
nemoOunu3auuu. Kak BUIHO U3 coleprKaHMs JTaHHBIX TTOCTaHOBIIE-
HUW, NPEeyCMOTPEHHbIE 3aKOHOJATEIbCTBOM T0JI HEIPEPHIBHOM
CITy>KOBI U KaJICHIApHBII 101 0003HAYAIOT OTHO M TOXKE MOHATHE.

Ha ocHoBanuu nmyHkra 2 [Topska, yTBEpKIAEHHOIO MOCTaHOBIIE-
nuem KaOunera MunuctpoB ot 22 wutons 2004 roma Ne 98, mis
BBITUIAThI MOOIIPEHHS 32 TOJbl HEMPEPHIBHOMN CIYKObI B BBICIYTY
JIET COTPYJHUKOB OPraHOB BHYTPEHHUX JEJI 3aCUUTBIBAKOTCS Clie-
OYIONIUE TIEPUOMABI: TMOCHEAYIONUNA TEePUO CIYyX OBl €O JTHS
Ha3HAYCHUsI COTPYAHHUKOB, MPUHATHIX B OpraHbl BHYTPEHHUX JET;
nepuoji paboThl COTPYAHUKOB, KOTOPHIE C COXpPAaHEHHEM B Kajpax
OpraHOB BHYTPEHHUX JIe€J], B COOTBETCTBUU C TPEOOBAHUSIMHU COOT-
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BETCTBYIOIIUX HOPMATHUBHBIX MPABOBBIX AKTOB IEPEBEICHBI Ha
paboTy B OpraHbl BHICHIEH MUCHOJHUTEILHON WIIM 3aKOHOAATEIbHON
BracTu AzepOaiimxanckoil Pecriyonuku. B cBsizu ¢ opranuzaiuoH-
HbIM M 3aKOHOAATEJIbHBIM OOECIEYEHHEM MPAaBOOXPAHUTEIbHbIX
OpraHoOB, U MPOJOIKAIOIINX CIYXKOy B OpraHax BHYTPEHHHUX JeI
MOCJIe YBOJbHEHUSI PAOOTHUKOB M3 JAHHBIX OPTaHOB, B YKa3aHHBIX
Opranax; nmepuoj padoThl COTPYIHUKOB, MPOIIEAIINX CIIYy>X0y B Ipa-
BOOXPAHUTEJIBHBIX U CyA€OHBIX OpraHax 3apyOeKHbIX CTpaH U MpH-
HSTBIX Ha CIIy>)kOy B OopraHbl BHYTPEHHHX el AzepOailmkaHCKo
PecnyOnuku, mocne yBOJbHEHHUS M3 JAHHBIX OPraHoOB, €CJIH 3TO
pEeryaupyercsi MeEXIOCyJapCTBEHHBIMU JIOTOBOPAMHU U JIPYTHUMU
MEXIyHaApOAHBIMU JTOKYMEHTAMH B yKa3aHHBIX OpraHax; MEpHO
NpebIayie ciyK0bl COTPYIHUKA, YBOJIEHHOTO U3 OPraHOB BHYT-
PEHHUX JIe] U BHOBb MPUHATOTO Ha CIykO0y B T€UEHHE JIBYyX JIET B
opraHax BHYTPEHHHUX [e];, Mepuojl oO0yueHHs B Y4eOHBIX 3aBee-
HUsIX MuHuUCTEpCTBa BHYTPEHHUX €], MPOXOXKJIECHUS KypCOB
Ha4yaJIbHOW TMOJATOTOBKH, MEPETOATOTOBKY U TOBBIIICHUS KBAIU(U-
Kall¥; [EPUOJl OTCTPAHEHHUsI COTPYAHUKOB OT JOJDKHOCTHU C YCIIO-
BHUEM COXpaHEHUS 3apa0O0THOM TUIAaThl MPU MPOXOXKIEHUHU CIYXKObI B
opraHax BHYTPEHHHX JIeJ U JIp.

3nech cieayeT OTMETHTb, YTO CPOK CIIY>KOBI (TOIBI CITYXOBbI)
Hapsily ¢ ToJaMu HENpPEPbIBHOM CITy:KObI BKJIIIOYAET B cE0sl TakxKe
JBIrOTHBIE TOABI. B coorBeTcTBUU ¢ myHKTOM 5 naHHoro Ilopsiaka,
JUTSL BBITLIATHI TTOOLIPEHUSI 32 TOJIbI HEMPEPBHIBHOW CIY»X OBl B Opra-
HaxX BHYTPEHHHUX Je:

JUTSI COTPYTHUKOB, TMPOXOJISIIIIUAX CITY’KOY B CTPYKTYPHOU €IMHUIIC
CIIEHMAJIBHOTO Ha3HAYECHMS — OUH MECSL] 3aCUUTHIBACTCA 3a MOJITO-
pa Mecsua;

COTPYJIHHMKOB, MPOXOSIINX CIIYKOy B MOApa3IeIeHusIX o 00e3-
BPEKUBAHMIO B3PbIBYATHIX BELICCTB U HEIIOCPEACTBEHHO OCYILECTB-
JSFOMX 60pb0y ¢ TEPPOPU3MOM— OIMH MECSII 32 JIBA MECSIIA;

CPOK y4acTHsl B aHTUTEPPOPUCTHUYECKUX OIEPaALlUAX, B TOM YHCIIE
B COCTaBE€ MEKIyHAPOAHBIX MOTUIEHCKUX CHUII, 3aCUUTBIBAETCS, KaK
OJIUH JICHb CIIYKObI 32 TP JHSI.

[Tpu 3TOM CpOK CITy>KOBI ONpEAeNsAeTCs U UCUUCIISAETCS Ha OCHO-
BaHMM COOTBETCTBYIOILIEIO AJOKYMEHTa MUHUCTEPCTBA BHYTPEHHUX
Jie], OTPAKAIOLIETO HA4aslo, 3aBEPIICHUE aHTUTEPPOPUCTUYECKON
ONEpAIMH U MOATBEPKAAOIIETO YYACTHE COTPYIHUKOB.
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CornacHo nyHkty 6 Ilopsiaka, Korga HCYMCIIEHUE BBICIYTH JIET Ha
JBTOTHBIX YCJIOBHUSX MPEAYCMOTPEHO MHBIMU HOPMAaTUBHBIMHU IIpa-
BOBBIMU aKkTamMH A3sepOaiikanckoil PecryOnuku, yduThIBaroTCS
IIPY MCUUCJIEHUM BBICIYTH JIET JUIsSl BBIIUIATHI ITOOLIPEHUS 3a TOJBI
HENpPEepbIBHOM CITyKObI B OpraHax BHYTPEHHUX JEJl.

Kak BumHO, nmepuoj; paboThl COTPYIHUKOB, MPUHATBHIX IS TPO-
JIOJDKEHUS CIyKObl B OpraHax BHYTPEHHUX Jel A3epOailKaHCKOM
Pecny6nuku, B JaHHBIX OpraHax OTHOCHUTCS K FOfiaM HENpEepbIBHON
ciyx0bl. He nckirouaeTcst McuMcieHne BBICIYTH JIET Ha JIbIOTHBIX
YCIOBHSIX B EPUOJ pabOTHI ITUX COTPYAHUKOB B JJAHHBIX OpPIaHaXx.
B coorBerctBuM ¢ myHkrom 6 Ilopsiaka JBrOTHBIE TOABI CITY>KOBI
YUMUTBHIBAIOTCA IIPU BBIIUIATE MOOLIPEHMs 3a TOABI HEIPEPBIBHOU
ciyxk0b1. OIHaKO HE CleIyeT BOCIPUHUMATh 3TO KaK MCKYCCTBEH-
HOE MOBBIIIEHHE CPOKA HEMPEPBIBHON CITYKObI MyTeM NMPUOaBICHUS
K HUM MOMSIHYTOTO JIbFTOTHOTO CPOKa CITY>KOBI.

[Tpunoxenunem Ne 1 k [Toctanonennto Kabunera MuHUCTpOB OT
20 ampens 2000 rona Ne 73 Obutn yTBepskaeHs! “TIpaBuia ycTaHOB-
JEHUST W Ha3HAYEHHUS CYMMBbl MOOIIPEHUS, JOMOJIHUTEIbHBIX
BBIIUIAT, KOMIIEHCALIUNA, TOCOOUI U IPYTUX IJIATEKEM, BbIIIaYlBae-
MBIX COTPYJHHMKaM IOJUUUM MUHUCTEpCTBA BHYTPEHHUX €I
AzepOaiimkanckoit PecriyOimku 3a rofil HENMPEPHIBHOW CITYXKObBI ™.
Jlannbie IIpaBuia ycTaHaBIMBAIOT HAYUCIEHUE COTPYAHUKAM Opra-
HOB BHYTPEHHHX JI€J1 IOOIIPEHUS 3a BBICIAYTY JeT U T. A. Ha ocHo-
BaHuU NyHKTa | IlpaBui ycTaHOBIEHO, YTO MOOLIPEHHUE 3a TOJBI
HETPEPHIBHOM CITYKObI HAYMCISAETCS UCXOAS U3 OKJIAZ0B 3a JIOJIK-
HOCTH U CIIELMaJIbHbIE 3BaHUS (B IPOLIEHTHOM COOTHOILIEHUHN).

Taxkum oOpazom, "Cnyuyau, Korjma MCYHCICHHE BBICIYTU JIET Ha
JBIOTHBIX YCIOBUAX MPEAYCMOTPEHO MHBIMU HOPMAaTUBHBIMH I1pa-
BOBBIMH akTamMu A3zepOaiimxaHckol PecrnyOnuku B myHKTE 6
[Topsiaka yTBepxkaAeHHOTO noctaHoBieHneM Kabunera Munuctpos
ot 22 utons 2004 roma Ne 98, npeyCMOTPEHO UCUUCIEHUE JIbIOT-
HOTO CPOKa CIIY>KObI JUIs BBIIUIAThl MOOIIPEHUS 32 HENpPEpbIBHBIC
roJipl CIy»Obl (KaJIeHAapHBIA TOj1) BO BpeMsl CIIy>KObl B OpraHax
BHYTPEHHMX J€JI. A BBIIUIaTa MOOIIPEHUS 33 TOAbI HEIPEPBIBHOU
CIIy>KOBI B TIepHOJ cIykObl yka3aHa B myHkTe 1 [Ipasuu,

YTBEPKJIEHHbIX NocTaHoBieHHMeM KabOunHeta MuHUCTPOB OT
20 ampens 2000 roga Homep 73.
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Hcuncnenue cpoka “AIMTENBHONU CIY>KOBI” N7 Ha3HAYCHUS U
BBITLJIATHI IEHCUM COTPYAHUKAM OPTaHOB BHYTPEHHUX NI JOJAKHO
OCYIIECTBISThCA Ha OCHOBaHUU TpeOoBaHuil I[locTanoBieHuUs
Kabunera MunuctpoB ot 23 Hos0ps 1992 roga Ne 631. [Tockonbky
nopsANIoK, yTBepkaeHHbIN [TocTanoBnennem Kabunera MuHucTpos
ot 22 urons 2004 roga Ne 98, perynupyer MCUUCIEHHUE JIbTOTHOTO
CpoKa CIIyObl JUIsl BBITUIATHI MOOUIPEHUS (KaJeHIapHOTO0) 3a TOJIbI
HETPEPBHIBHOUW CITY>KOBI BO BpeMsi CIIy’KObl B OpraHax BHYTPEHHUX
nen, To TpeboBaHus myHKTa 6 maHHoro Ilopsiika He MOTYT OBITH
MIPUHSATHI 32 OCHOBY IPYU HA3HAYEHUU MTEHCHH.

Crnemyer OTMETHTh, YTO B cdepe NEHCUOHHBIX OTHOIIECHUUN
BKJIFOUEHHE JILTOTHBIX CPOKOB CIIY’ObI B TOJIbI HEMIPEPBHIBHOM CITYXK-
Obl HeBO3MOXKHBI. Tak, coracHo crarbe 20.14 3akoHa “O TpynOBBIX
neHcusx”’, HaJ0aBKU K TPYAOBOM TMEHCHM JIMIAM, MPETyCMOTPEH-
HbIM cTtarbeit 20.1.11 manHOTO 3aKOHa, OMPENCTSAIOTCA C Yy4ETOM
MOCJIEIYIOUIET0 YBEJIWYEHHSI JIEHEKHOTrO J0BOJbCTBUS. (CTaTbhs
20.1.11 3akoHa mpexycMaTpUBaET BOEHHOCTYKAIIMX, YKa3aHHBIX B
crarbe 9.5 naHHOrO 3aKOHA.

Ha ocHoBanuu uvactu 1 “IlpaBun pacuera NEHEKHOTO OBOJIb-
CTBUS W TIPEACTABICHUS CBEJIECHUN O CpPOKE BOCHHOW CITyXObI M
JIEHEKHOM JIOBOJILCTBUM  , YTBEPKICHHBIX MOCTAaHOBJICHUEM
Kabunera MunuctpoB ot 27 aBrycra 2007 roga Ne 135, x uucmy
BOCHHOCHYXallUX, NpeaycMoTpeHHble cTarberd 1.0.3 3akonHa
“O TpyaAOBBIX NEHCHUSX , OTHECEHBI JHMIA C BOMHCKUM 3BAHHUEM,
HaxoJsAIuecs Ha cinyx06e B MMHUHUCTEpCTBE BHYTPEHHHUX JIEI
AzepOaiimkanckoit PecriyOnuku, a K aumam co CrenuaibHbIM 3Ba-
HUEM, IPEAYyCMOTpEHHbIM cTaThel 1.0.4 — nuia, co crenuaibHbIM
3BaHUEM, clyXkamue B MUHHUCTEPCTBE BHYTPEHHHX Jel
Azepbaitxkanckor PecryOmukm.

Cratbeit 20.14.1 3akoHa "O TpynoBbIX NEHCUAX" YCTaHOBIEHO,
YTO MPU HAYUCIICHUU HAJA0aBOK K TPYIOBON MEHCUU JIHI], HAXOIs-
IIUXCS HAa BOEHHOM CiIyk0e, yUYUTHIBae€TCs CIyk0a Ha JIbIOTHBIX
ycioBUAX. To ecTh B rofibl CIIyKObl BKJIIOUAIOTCS JIbIOTHBIE TOJIBI
CITY>KOBI.

[Topsimok HcYMCIEHUs] CpOKa BOCHHOM CIIY>KOBI U JIEHEKHOTO
JTIOBOJILCTBUSL U MIPEIOCTABIICHUSI CBEICHUI 00 3TOM yCTaHaBIMBAECT-
Cs COOTBETCTBYIOIIIMM OPTraHOM HCIOJHUTEIBHON BIACTU (CTAaThs
22.4 3akona “O TpyHOBBIX MEHCHUIX ).
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B cBa3u ¢ 3TMM cienyer OTMETUTh, 4T0 B [Ipuiokenuun x
«IIpaBunam pacuera JEHEKHOIO JOBOJBCTBUS W IPENCTABICHUS
CBEJICHUI O CPOKE BOEHHOW CIyX Obl M JAEHEKHOM JTOBOJHCTBUNY,
yTBepxkaAeHHbIM  IloctaHoBneHuem Kabunera  MuHuctpos
AzepOaiimkanckoit Pecniyonuku ot 27 aBrycta 2007 roga Ne 135,
YCTaHOBJIEHO, YTO B MyHKTax 7 ¥ 8§ MH()OPMAIMOHHOTO JHCTA, O
BOEHHOCITY>KallleM (JIMLE CO CeualbHbIM 3BaHUEM) AJis1 oOecrieye-
HUSl TPYZOBOM IIEHCHEH MNpPEACTaBIsieMOro locynapcTBeHHOMY
dboHay conuanbHON 3amuThl A3zepOaiikanckoi Pecybnuku, yka-
3aHa MHQOpMalLUsi KaK O KaJEeHIApHBIX, TaK MU JBIOTHBIX Tojax
ciy>k0bl BOeHHOCTyXamux. Kpome Toro, mpu pacuere NEHCHU C
JIEHE)KHOIO JIOBOJILCTBUSA, YKa3aHHOM B IyHKTe 14, mpexycmarpu-
BAIOILIEM HAYMCIIEHHUE JICHEKHOTO JOBOJIBCTBUS, MPOLICHTHHIE CTAB-
KU PACCUUTBHIBAIOTCSI B COOTBETCTBUM € OOIIMM (CyMMapHbIM KaJleH-
JAPHBIM U JIbTOTHBIM) CPOKOM CITY’KOBI JIUIIA.

Takum oOpa3oM, HamO0aBKU K TPYAOBOM MEHCHH BOCHHOCTYXa-
IIMX, B TOM YHCJIE COTPYIHUKOB OPraHOB BHYTPEHHHUX JI€JI, HAYKC-
JISIFOTCS C YYETOM CITYKObI Ha JIbIOTHBIX YCIOBHSIX.

Ha ocHoBanuu BelensnoxxeHHoro, [Inenym Konctutynnonsoro
CyJla CYUTAET, YTO MIOBTOPHOE BKJIIOUEHHUE JIbIOTHOTO CPOKA CIIY>KOBI
B TOJIbI HETIPEPBIBHOMN CITY>KOBI MOXKET CO3/IaTh YCIOBUS JJIsl TIOBTOP-
HOTO NPUMEHEHHMs] JIbTOTHOIO IMEepUOJa, YUYHUTBIBAEMOIO IpHU
Ha3HauYC€HUM NEHCHU. Tak, MOBTOPHBIM pacyeT JIbIOTHOIO CpOKa
CIIy>)kObl B COCTaBE€ HEMPEPHIBHOTO CPOKA CIY>KObI NPUBEAET K
NIOBTOPEHMIO COOTBETCTBYIOIIEH JIBIOTHI P Ha3HAYEHUU NIEHCUU.

Emé onuH Bompoc, NOCTaBIEHHBIHN B 3alpoce, CBA3aH ¢ Iepepac-
YETOM MEHCUHN JIUI K TPYJOBOW MEHCHUHU KOTOPBIX 3a BBICIYTY JIET,
HAYMCJIeHbl HaJI0ABKU B CBSA3HM C U3MEHEHUSIMHU B 3aKOHOJATEIIbCTBE,
KacCaloUIMMHMCS 3aIlUThl JaHHBIX JIUL, C Y4ETOM HaJ0aBOK, HE Ipe-
YCMOTPEHHBIX 3aKOHOJATEIbCTBOM B IEPHOJA HUX CIYyXObl U HE
BBIIUTAYEHHBIX JAHHBIM JIML[AM, HE NIPUBJIEYEHHBIX K 0053aTeIbHBIM
CTPaxoBbIM B3HOCAM.

[Inerym KOHCTUTYLIMOHHOTO CyAa CUMTAET, 4TO ISl PABUIIBLHO-
ro pelieHus JaHHOTO BOIPOCa HEOOXOAMMO JaTh Pa3bsiCHEHHE
OOIIMX MOJOKEHUHN U psiia HOpM 3akoHa “O TPYIOBBIX MEHCUSIX .

Ha ocHoBanum 3akona “O TpynoBbIX IeHcuax" B
AzepOaiimxanckoil Pecrybnuke cymiecTByeT TpU BHUJA TPYAOBBIX
NIEHCUI: NIEHCUS 110 BO3PACTy, MHBAJIMIHOCTH U NTOTEPU KOPMUIIbIIA.
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OCHOBHBIM YCJIOBUEM BO3HUKHOBEHHS IIpaBa Ha TPYIOBYIO IIE€H-
CHIO I10 BO3PACTy M MHBAJUAHOCTH Ha OOLIMX OCHOBAHUSX, HAPSILY
COOTBETCTBEHHO C JOCTH>)KEHUEM ITEHCHOHHOTO BO3pacTa WM HaJM-
YreM CTENeHH MHBAJIUIHOCTH, SIBIISIETCS BBITIOJIHEHUE TPEOOBaHUS
MEHCUOHHOTO KamuTasia U (W) MUHUMAJIBHOTO CTaXka, MO3BOJISIO-
IIMX Ha3HAYUTh MUHUMAJIbHYIO NEHCUI0. OCHOBHBIM K€ yCIIOBUEM
BO3HUKHOBEHHMS IIpaBa Ha TPYIAOBYIO INEHCHUIO MO CIIy4aro MOTEPHU
KOPMWJIbLIA SIBJIAETCSl HAJIMYME Y YMEPIIEro IVIaBbl CEMbU MHUHU-
MaJbHOTO CTa)a, COOTBETCTBYIOILIETO €ro TPYAO0CIOCOOHOMY BO3-
pacry.

[ToBbIlIEHNE TEHCUU, HAYMCIEHHON Ha OOIIMX OCHOBaHUSX, OCY-
LIECTBIISIETCS pa3 B roJl HA OCHOBaHUM pacnopsbkeHus [Ipesunenra
Azepbaitxkanckoii PecriyOnuky myTeM WHJIEKCAIlUU CPETHEMECS Y-
HOUM HOMUHaJIbHOU 3apabOTHOM IMJIaThl [0 CTPAHE B COOTBETCTBUU C
TO/IOBBIM TEMIIOM POCTa.

Kpowme toro, cratesamu 8, 9 u 20 3akona “O TpynOBbIX NEHCUAX
NPEeyCMOTPEHO MPUMEHEHUE JIbIOT IMPU HAYUCICHUU TPYIOBOU
NIEHCUU JIMLIOM ONPEJEICHHbBIX KaTeropuil.

N3 copepxaHusi OTMEUEHHBIX CTAaTE BBISICHAETCS, YTO JIbTOTHBIE
NIEHCUU B LIEJIOM NPUMEHSIOTCS B TPEX HAIIPABIICHUSAX:

— BO-TIEPBBIX, JIBIOTA, IPUMEHSIEMAs K BO3PACTHOMY 1IEH3Y BBIXO-
J1a Ha TIEHCUIO B CBSI3H C YXOJIOM 32 pEOCHKOM;

— BO-BTOpBIX, JIIOTHI IO BO3pacTy, MPENOCTaBIsEMbIE JIHUIAM,
3aHATBIM B OTPACIIAX C 0CO00 TSHKEITBIMUA U BPEIHBIMHU YCIOBUSIMU
TpyAa;

— B-TPETBUX, JIBIOTA, IPELYCMOTPEHHAS B IIpEeIaX IEHCUOHHO-
ro Bo3pacta U (WIM) B pa3Mepe MEHCUU B OTHOLIEHWH JIUL, UMEIO-
IIUX 0COOBIE 3aCIYTH Mepel rOCyaapCTBOM.

JIbroTsl, ycTaHOBJIEHHBIE KaK B IPEJEIax NEHCUMOHHOIO BO3pac-
Ta, TaK U B pa3Mepe MEeHCHH, 3a 0COObIE 3acCiyTH Mepejl rocyaapcT-
BOM, PACIIPOCTPAHSIIOTCS TAKXKE Ha JMI] ¢ BOMHCKUM U CIELM-
aJbHBIM 3BaHUEM, TOCYJAPCTBEHHBIX CIYXKalllUX, CYIEW CyHOB,
nenyTtaroB M Mekiica u mp.

JIprora, ycTaHOBII€HHAsI B pa3Mepe NMEHCHUU, B COOTBETCTBHH CO
crarbeit 20.14 3akoHa mpeaycMaTpuBaeT MPUMEHEHHUE K CTPaxOBOM
YacTH MEHCHH 32 CYET CPEJCTB roCyIapCTBEHHOIO OrojKeTa Haaoa-
BOK 32 BBICIIYTY JIET.
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[Tpu HauMCIEHNH TICHCUH Ha JIbTOTHBIX YCJIOBHSX JIUIIAM, UMEIO-
oMM 0coObie 3acinyru nepen rocynapctsoMm, 50-100% cpenneme-
CAYHOW CyMMBI 3apaOOTHOM IUIAThl WJIM FOCYJApCTBEHHOIO OKJIaza
(b0 TOCHEeqHEero [EeHEeXXHOTO JOBOJIBCTBHS) 3a MOCJEIHUE
12 mecsteB niu 24 Mecsa NpeObIBaHUS JIUIA HA 3aHHUMAaeMOM
JTOJKHOCTH JTINOO 3a JIF0OBIE MOCIeIoBaTeNbHO uayIie 60 Mecsies
MpUOaBISAIOTCS K CTPAXOBOM YacTH €ro MEeHCUU B 3aBUCUMOCTH OT
CTaXka CIIyKOBbI.

[lencun BOEHHOCIHYXXAIMM, JIHMIIAM, WMEIOIIUM CIElUaIbHbIC
3BaHMsI, TOCYJIAPCTBEHHBIM CIYXAIIUM U JIPYTUM JUIaM, Uil KOTO-
pPBIX 3aKOHOM YCTAHOBJICHBI HAJ0aBKM 3a CTaX CIY>KObI, HauuC-
JISIIOTCSL HA BBINICYKA3aHHBIX yCJIOBUsIX. OCHOBaHUEM JJIsI BO3HHK-
HOBEHUSI MPaBa Ha MEHCHUIO Ha TAHHBIX YCIOBUSIX SBIISCTCS HATUYHE
MUHUMAJIBHOTO CTa)ka CIy»Obl oT 15 10 35 nert.

[ToBbIlIEHUE K€ pa3Mepa HAYUCIEHHON MEHCHM B OTHOLIECHUU
JIUI], UMEIOIIHNX TIPAaBO HA Ha0ABKY 3a CTaX CIIYKObI IPONU3BOIUTCS
B COOTBETCTBUU cO cTarhelt 20.14 3akoHa myTeM mepepacuera mneH-
CHUU C YYETOM “‘TIOCIIEIYIONIEr0 yBEIWYeHUs 3apabOTHOM IUIaTHhI,
JICHE)KHOTO JIOBOJIBCTBUS MJIM TOCYAAPCTBEHHOTO OKJIaJa JIHIIA.

Cornmacio uactu 1 cratebu 154 TpymoBoro Kkopekca
AzepOaiimkanckoit Pecryonuku (nanee — TpynoBo# komekc) 3apa-
0O0THas mjaara— 3TO COBOKYIHOCTb IHEBHOM MJIM MECSYHOU CYMMBI,
orlaunBaeMoi paboTojaTeseM B JEHEKHOW WM HaTypaJbHOU
dbopme 3a BBITIOTHEHHYIO PaOOTHUKOM PaboTy (OKa3aHHYIO YCIYTY),
ONPEIETIEHHYIO TPYIOBBIM JOTOBOPOM ISl BBIIIOJIHEHUSI TPYAOBOM
(GYHKIIUU B TEYEHHE COOTBETCTBYIOIIETO pabO4Yero BPEMEHH, a
TaKke HaJ0aBOK, MPEMUM U APYTUX BBHITLIIAT.

Kak yxke oTMmewanoch, TpynoBas IMEHCHS — 3TO €KeMecsayHas
JIEHE)KHAs BbITUIATa TPa)KJaHaM B TOPSJKE M Ha YCIOBHSX, NpPE.-
YCMOTPEHHBIX 3aKOHOM, B IIEJISIX KOMIICHCAIIUU 3apa00THOM IJIaThl U
WHBIX JOXOJ0B, KOTOpbIE IMOJy4Yalld 3acTpaxoBaHHbIE (Jajee —
3aCTpaxoBaHHBIN) MO 0053aTEILHOMY TOCYIApPCTBEHHOMY COIHAIb-
HOMY CTpPaxOBaHHUIO J0 Ha3HAUEHUs UM TPYAOBOH IMEHCUH, JTUOO
JTIOXOJ/IOB, YTPAUEHHBIX B CBS3H CO CMEPTHIO 3aCTPAXOBAHHBIX YJICHA-
MU UX ceMeld. UHbIMU cltoBaMu, TPY/IOBast IEHCHUS 3aCTPAXOBAHHOTO
— 3TO JICHEXHAasl BHITLJIATa, MPEOCTABIIsIEMAsl C 1IeJIbI0 KOMIICHCAIIUU
3apa0OTHOM IJIAThI U IPYTUX JI0XOJI0B, TIOJy4aeMbIX UM JI0 Ha3HaYe-
HUSI TIEHCUU.
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B crarbe 1.0.2 3akoHa” O Tpya0BBIX IEHCHUSX " YCTaHOBIIEHO, YTO
COLIMAJIbHBIN CTPAaXOBOM CTaxX (Jajee — CTPaxoBOM CTax)— 3TO y4H-
ThIBa€Masi IIpYU ONPEEICHUH IIpaBa Ha TPYIOBYIO IIEHCHIO COBOKYII-
HOCTh TIEPUOMIOB PabOThl MM MHOU JEATENBHOCTU (NIPHU YCIOBHUH
YIUTaThl B3HOCOB 10 00513aTeIbHOMY FOCYIapCTBEHHOMY COIHAJIbHO-
My CTPaxOBaHHUIO B COOTBETCTBYIOIINI OPraH UCIIOJHUTEIHHON BiIa-
CTH), a TaK)K€ UHBIX MEPUOJIOB, 3aCUUTHIBAEMBIX B CTPAXOBOU CTaX
M0 COOTBETCTBYIOIIEMY 3aKOHOJATEILCTBRY.

Kpome Toro, B coorBeTcTBUM cO cTarbei 1.0.5 3aKoHa JeHE)KHOE
JIOBOJILCTBUE — 3TO CyMMa B pa3Mepe (Y4UUThIBas MOCIEIyIOIIIe
HaJ0aBKH1) NOTy4aeMbIX BOCHHOCTYX AIIUMH 10 MOMEHTA YBOJIbHE-
HUSl C BOGHHOW CIYXObl MECSAYHOTO TOJKHOCTHOTO OKJIajia u ApY-
ruxX HaJa0aBOK (3a MCKIIFOUCHHEM HaJ0aBOK, HAYMCICHHBIX 3a CUET
BHEOIOPKETHBIX CPENICTB, U IPYTUX BBIILIAT).

[Tnenym KoHcTUTylIMOHHOTO Cyma, oOpaiias 0co00oe BHUMaHHE
Ha CBSI3aHHBIC C IOHATHEM ‘‘TPylOBas IMEHCHUS , OTPAKECHHBIM B
3akoHe “O TpyOOBBIX MEHCUSIX  MOJOKEHUS “TIOTYYaIH 10 Ha3HAYe-
HUSI TpyAOBOM neHcun” B crarbe 1.0.1, “meHexHoe TOBOIBCTBUE”,
“roJrydyaeMbIX 0 MOMEHTA YBOJIBHEHHS cO CIyxO0bl” B cTarbe 1.0.5,
“cColMaNIbHBIN CTPAaXOBOM CTax’’, “IpH yCIOBUHU YILJIAThl B3HOCA 11O
00s13aTeIbHOMY TOCY/IapCTBEHHOMY COLIMAJIbHOMY CTPaxOBaHUIO B
crarbe 1.0.2, a Takke IMOJIOKEHUE ““3a BBINOJIHEHHYIO paOOTHUKOM
paboty”, B wactu 1 crarbu 154 TpymoBoro Kogexca mpuxoaut K
BBIBOJTY, YTO TOJIOKEHUS “TIOCIEAYIONre HaI0aBKH K 3apabO0THOM
iare”, “rmocjenyronme Haa0aBKU K JICHEKHOMY JIOBOJIBCTBHIO,
“nocneayronire Hag0aBKU K rOCYIapCTBEHHOMY OKJany” ctaTbu 20
3aKkoHa MpeaycMaTpUBaAIOT HaI0ABKU K MPOU3BEIEHHBIM BbBITIIIATAM
BOILE/AIINM B HEKOIJa IOJydyaeMble JIMIOM 3apalOTHYIO IIJIary,
JIEHE)KHOE JIOBOJIBCTBUE U FOCYaPCTBEHHBIN OKJIAJ.

[ToaToMy npu pacyeTe WM nepepacyere TPyAOBOM IEHCUHU JINLA
YUUTBIBAIOTCA T€ CPEACTBA (ITOBBIIIEHUE CPEICTB), KOTOPHIE JaHHOE
JIUIO:

— 1oJry4aiio B coorBeTcTBUM co ctarbsiMu 1.0.1 u 1.0.5 3akona “O
TPYIOBBIX TMEHCUSX~’ [0 Ha3HAYEHUS MEHCHH (B COOTHOILIEHUU C
3apabOTHOM TIaTOM U rocyJapCTBEHHBIM OKJIAJIOM) WM 10 MOMEH-
Ta YBOJBHEHUSI CO CIYXObl (B COOTHOUIEHUH JIEHEXKHBIM OBOJIb-
CTBHUEM);

62



— YILIaTUJIO B COOTBETCTBUU co cTaThel 1.0.2 3akona “O Tpyno-
BBIX MEHCUSAX W3 JIAHHBIX CPEJICTB B3HOCHI 110 COIMAIBLHOMY CTpa-
XOBaHUIO.

Taxum 00pa3oMm, U3 BBILIEYKa3aHHOTO BBISCHSIETCS, YTO TPYIOBas
MIEHCUSI — ATO JICHEXHAas BbIMJIaTa, B IEJSIX KOMIIEHCAIH 3apaboT-
HOI TIaThl U MHBIX JOXOAOB, KOTOPBIE MOIYyYald 3aCTPAXOBAHHBIE
JI0 HA3HAUYEHHUS UM NEHCUU. B 3TOM cilyyae B OTHOLIEHUU JIMILI, YXKE
MOJTyYaloIlMX MEHCHIO, NTepepacyeT TPYIOBbIX NEHCUH 1o 3apalboT-
HOM IJ1aTe WM HaJl0aBKaM K HUM, KOTOpbIE OHU HE MOJIy4aliid OCIIe
HA3HAYCHUsI TICHCUH M KOTOpbIE HE MPUBJIEKATUCH K 00s13aTEIIbHOMY
rOCyJIapCTBEHHOMY COILIMAJIbHOMY CTpPaxOBaHWIO, HE OTBEYAET
COJIEPIKAaHUIO 3aKOHOJATENBCTBA O TPYAOBBIX IEHCUSX, OTpaXKarolle-
IO MPUHIUIIBI COLUATBHOTO CTPAaXOBaHUSI.

[Tonxon x Bompocy 6e3 ydeta TpeboBanmii crareit 1.0.1, 1.0.2 u
1.0.5 3akona “O TpynOBbIX NEHCUSIX' HE COOTBETCTBYET CIEAYIOIINM
JIByM OCHOBOIIOJIATAOIIMM MPUHIUIAM EHCUOHHOW CUCTEMBI:

— pacyeT TPYAOBOW MEHCUM OCYIIECTBIISETCS TOJIBKO HA OCHOBE
CPEJICTB, MOJIy4aeMbIX JIULIOM B MEPUOJ] CTPAXOBOIO CTaXka;

— MPU HAYMCIICHUU TEHCUU HE YUYUTHIBAECTCS 4acTh 3apabOTHOM
IJIaThl WK JICHEKHOTO JOBOJBCTBUS C KOTOPOM HE BHIIIJIAUYMBAJIUCH
B3HOCHI 3a 00s13aT€JIbHOE TOCYIaPCTBEHHOE COLMATbHOE CTPaxoBa-
HUE.

[IpuHrMas BO BHUMaHue Bblien3aoxkeHHoe, [nenym Konctu-
TYLMOHHOTO CyZa MPUXOAUT K TAKOMY BBIBOAY, UTO C TOUKHU 3PEHUS
MNOCTPOCHUS CUCTEMbI IEHCUOHHOTO 00eCreueHus] MMEHHO Ha OCHO-
BE MEXaHM3MOB OajlaHca MEX/ly MPUHIIAIIAMH COI[HAIBHOTO CTPaX0-
BaHUSI OOPETCHHBIMH TEHCUOHHBIMHM TpaBaMH U CPEIACTBAMH,
YUYTEHHbIMU Ha MHAMBHUAYaJIbHOM CUETY JIMIIA, COIJIacCHO TpeOoBa-
HusaMm crtared 1.0.1, 1.0.2 u 1.0.5 3akona “O TpynoBBIX HEHCUSX
Py Ha3HAUCHMM 3aCTPAXOBAHHBIM MEHCUM WM €€ Iepepacuere
N0CJI€ HA3HAYEHMSI IPUHATHE 32 OCHOBY 3apaO0THOM IIAThI, JEHEXK-
HOTO JIOBOJILCTBUS, TOCYJaPCTBEHHOTO OKJIAJa UJIM Ha/10aBOK K HUM,
KOTOPBIC OHU HE MOTy4Yau B IEPUOJI CIY>KObI, paboThI U (MIJIH) MPO-
XOXKJEHUS CIIYyKObI, THOO KOTOpPbIE HE MPUBJICKATUCH K 0053aTelb-
HOMY T'OCYIapCTBEHHOMY COLMAJIbHOMY CTPAaXOBAaHUIO HE COOTBET-
CTBYET TPEOOBaHUSAM 3aKOHA.

[TosTomy, IInenym KoHCTUTYHIMOHHOTO Cyzia OTMEYAET, YTO yKa-
3aHHOe B cTtarhe 20 3akoHa “O TpyHOBBIX MEHCHUSAX TOJOXEHUE
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“mocienyronre Ha0aBKu MpeaycMaTpUBacT Ha0aBKH, BKIFOUCH-
HBIE B COCTaB 3apa0OTHBIN IUIATHI, ICHEKHOTO JIOBOJIBCTBUS, TOCY-
JTAPCTBEHHOIO OKJIA/la, MOJYyYaeMbIX HEKOIJa JIMIOM, HWMEIOIIUM
[IPaBO Ha MEHCHIO.

B »TOoM KOHTEkcTe, B COOTBETCTBUU C TPEOOBaHUAMH cCTaTei
1.0.1, 1.0.2, 1.0.5, 9.5 u 20.14 3akona “O TpyHOBBIX NEHCUAX ’, IPU
Ha3HAUYEHUM MEHCUU JUIYy WIH €€ Iepepacuere Mnocie Ha3HAueHHs
HE MOTYT YYHUTBIBaThCS HAI0aBKH K JOIUIaTaM, KOTOpPbIE OHO HE
MOJTy4YaJio B MEPUOJI CIIY>KObI, pabOThI MIIH MPOXOXKIEHUS CITYXKObI, U
KOTOpbIE HE MPHUBJICKAINCH K 00S3aTeIbHOMY TOCYAapCTBEHHOMY
COLIMAJIbHOMY CTPAaXOBAHUIO.

Kak BUJIHO U3 3ampoca U BBICTYIUIEHUHM Ha 3acenanuu [linenyma
KoHcTuTyIMOHHOTO Cy/Ia, TPU pacCMOTPEHUH TOJOOHBIX JIeT Cy/1e0-
HBIE AKThI IPUHUMAIOTCA HA OCHOBAaHUM CTaThu 25 KoHCTUTYyLIHH, B
KOTOPOM 3aKpETJICHO MPaBO Ha PaBEHCTBO.

B cBa3u ¢ stum [lnenym KOHCTUTYUHOHHOrO Cyga CYMTAET
HEOOXOAUMBIM TOBTOPHO pPa3bsICHUTh CYTh YKa3aHHOW CTaTbHU
Koncturyummu.

B Ilocranosnenuu Ilnenyma Konctutyunonnoro cyna “O mpo-
Bepke cooTBeTcTBHs ctarbu 37.3.4 3akona A3zepOalkaHCKOU
Pecnybnuku  «O  TpymoBeix — meHcusx»  KoHcTtuTyuuu
Azepbaiimkanckoii Pecniyonuku" ot 14 nosiops 2014 roma otmeue-
HO, YTO, JIJIsl OLIEHKH BOIPOCA O TOM, COOTBETCTBYET JIM Ta WJIM UHAS
ocriapuBaemasi HopMma yactu | crarbu 25 KOHCTUTyLUHMH, Ba)HO
BBISICHUTH, KaKue JIMIa HaXOJIATCS B OJJMHAKOBOM WJIM MO OIpese-
JIEHHBIM KPUTEPUSIM — CXOAHOM TOJIOKEHHUH, COJEPIKUT JIU OCIapu-
BaeMasi HopMa OJIMHAKOBOE WJIM pa3jM4yHOe oOpalleHue B OTHOIIIE-
HUU TaKUX JIUII, 1 UMEETCS JTU OObEKTUBHOE HIIM Pa3yMHOE OCHOBA-
HUE JIJIS1 TAKOTO OOpAIICHHS.

Hanee Ilnenym KoHCTHUTYHMOHHOTrO cyda ykaszald, 4YTO B
ITocranosnenun bonpiion manarsl EBponenckoro cyna no npasam
yenoBeka (manee-EBponerickuit cym) mo aemy Iltymmep mportus
Agsctpun ot 7 uronst 2011 roga ormeuaercs: JluckpuMuHanus mnoj-
pa3yMeBaeT pa3iMYyHOE OOpalleHUE C JIMIAMH, HaXOJSAIIUMUCS B
OJTMHAKOBOM TOJIOKEHUU, 0€3 OObEKTHUBHOM M pa3yMHOW MOTHBa-
uu. “be3 0O0BEKTHMBHON M pa3yMHOW MOTHMBAIIMK O3HAYAET, UTO
pasnuyre B yIOMSIHYTOM OOpallleHuy He MpecieayeT “JIernTUMHOMN
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nesnn” b0 “Mexy UCTIONb3YEeMbIMU CPEACTBAMU U MIpECiIeayeMOon
LEJIbI0 HET pa3ymMHoi nponopuun’ (§87).

EBpornelickuii cyq Takke ykasall, 4To Korjaa pedb UAeT 00 o0mmx
MEPOIPUATUAX IKOHOMUUECKON U COLMATIbHOW CTPAaTETHid, TO roCy-
JApCTBY-YYaCTHUKY OOBIYHO NPEAOCTaBIsIETCS CBOOOAA yCMOTpe-
HUs. B cuity Toro, 4To opraHbl rocy1apcTBEHHOW BIACTH 00JIaAaio0T
HEMOCPEICTBEHHBIMU 3HAaHUAMM OO OOILECTBE M €ro HyXJax, OHU
UMEIOT Oosiee MIMPOKHUE BO3MOKHOCTH JIJISl OLEHKH OOIIEeCTBEHHbIX
MHTEPECOB B COLIMAILHON MIIM SKOHOMUYECKOH chepe, ueM Mexy-
HapoAHbIi cynbsi, U Cyl, 3a UCKIIIOYEHUEM CIIy4aeB «OTCYTCTBHS
OYEBHUIHOM Pa3syMHOW MOTHBAIMW», OOBIYHO YBa)KaeT MOJIUTHUYE-
CKM BbIOOp 3akoHonatenbHoro oprana (Ilocranosnenue bonbuioit
najarel no aeny Kapcon wu npyrue npotuB CoeauHEHHOTO
Koponesctsa ot 16 mapra 2010 rona, §61).

[Tnenym KoncturynnoHHoro cyja eie pa3 oTMeuaeT, uTo Tpedo-
BaHus ctarbu 25 KoHcTuTyumm u npaBoBble no3uuuu [lnenyma
KOHCTUTYIIMOHHOTO Cyda OTHOCHUTEIBHO JAHHOM CTaThbU JIOJIKHBI
HEYKJIOHHO BBITIOJIHSATHCS Cy/laMU MPU PACCMOTPEHUH JIEII.

[Ipyaumas BO BHMMaHME BblliensioxkeHHoe, Ilnenym Konctu-
TYLIMOHHOTO CyJ1a IPUXOJUT K CIEAYIOIIUM BbIBOJIAM:

— B cooTrBeTcTBUHM ¢ monoxenusmu crarei 1.0.1, 20.1.11,20.14 u
22.4 3axoHa “O TpynoBbIX NeHCUAX , myHKTa 1 “IIpaBun ycraHos-
JI€HUST W Ha3HAYEHHUS] CYMMBbl MOOUIPEHUS, JOMOJHUTEIbHBIX
BBIIJIAT, KOMIIEHCALMH, TOCOOUI U APYTUX IIaTeXel, BblJIauuBae-
MBIX COTPYIHHMKaM IOJUMLIHUM MUHHUCTEpCTBA BHYTPEHHUX €I
Azepbaiimkanckoil PecryOnukn” 3a rofpl HETIPEPHIBHON CITY»KOBI,
YTBEPKJIECHHBIX TMocTaHoBileHMeM KaOunera MUHHCTPOB OT
20 anpensa 2000 roga Ne 73, nynkroB 1 u 6 “Ilopsinka ucuucieHus
BBICIIYTH JIET JUIsl BBIIUIATHI COTPYJHUKAM OPraHOB BHYTPEHHMX €I
MOOUIPEHUs 3a TOJbl HEMPEPHIBHON CIIYyKOBI”, yTBEPKIECHHOTO
noctanoBienneM Kabunera MwunHCTpOB 0T 22  wHIoNA
2004 roma Ne 98, mOBTOPHOE BKJIFOUEHHE JIBIOTHOTO MEPUOAA CITYXK-
OBbI B CPOK HENIPEPHIBHOM CITy>KOBI B CBSI3U C HA3HAUEHUEM M HAYMC-
JIEeHUEM NIEHCHH SIBJISIeTCSI HEAOMYCTUMBIM, TaK Kak BiIedeT 3a co0oit
(akTHUECKH MOBTOPHOE HCYMCICHHE JBIOTHOTO MEepUoa, YUUTHI-
BAaE€MOI0 NpU Ha3HAYEHUU NIEHCUHU;

— Ilonoxxenue «mocaenyroume Hag0aBKU», YKa3aHHOE B CTaThe
20 3akoHa “O TPyIOBBIX MEHCHUAX’, TpeIycMaTpUBaeT HaI0aBKH,
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BKJIFOUECHHBIE B COCTABHBIC YaCTH 3apabOTHOM IJIaThl, JIEHEKHOTO
JIOBOJILCTBUSI, TOCYJAPCTBEHHOTO OKJaja, MOJIydaeMbIX HEKOT/Ia
JULIOM, UMEIOIINM MTPaBO Ha MEHCHIO;

— CornacHo TpeboBanusim ctareit 1.0.1, 1.0.2, 1.0.5, 9.5 u 20.14
3akoHa “O TpyaOBbIX MEHCUAX MNPU Ha3HAYCHUU MIEHCHUM JIUILY WA
e€ mepepacuere nocjae Ha3HAYEHUsI, He MOTYT YUUThIBaThCs Ha0aB-
KU K JOIJIaTaM, KOTOPbIE OHO HE MOIyYaso B EpUO CITyKObI, pado-
ThI WJIA TIPOXOXKJIEHUS CITYKOBI, 1 KOTOPBIC HE MPUBJICKAIHUCH K 005~
3aTeJIbHOMY TOCYIapPCTBEHHOMY COITMAJILHOMY CTPaXOBaHUIO.

[Tnerym KOHCTUTYIIMOHHOTO Cy/a TaK)Ke CUMTAET HEOOXOAUMBIM
OTMETHUTh, YTO JaHHoe [locTaHOBIEHHE HE paCIpOCTpaHseTCs Ha
CIIOPBI, pa3pelieHHbIe BCTYMUBIINMH B 3aKOHHYIO CHITY Cy/IeOHBIMU
aKTamH.

PykoBonctBysick 4yactbto VI crareum 130 KoHcTutynum
Azepbaitmkanckoi PecniyOnuku, cratbsmu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimkancko Pecnybnuku "O KoHcTuUTynHmoHHOM
cyne", Ilnemym Kouctutrynmonnoro cyna AszepOaiikaHCKOU
PecnyOnuku

HOCTAHOBMUJ:

1. B coorBeTcTBHU ¢ TojoxkeHusmu ctarei 1.0.1, 20.1.11, 20.14
u 22.4 3akona AzepbOaiimpkanckoir PecriyOnuku “O TpyHaOBbIX NEH-
cuax”’, nyHkra | “IIpaBun ycraHOBIEHMS M Ha3HAYEHUS CYMMBI
HOOIIPEHUSI JTOTIOJIHUTENIBHBIX BBIMJIAT, KOMIIEHCAIM, OCOOUui n
JIPYTruX IUIaTeXeH, BBHIIIAUMBAEMBIX COTPYIHHKAM IOJTULUU
MuHucTepcTBa BHYTPeHHUX Jiea A3epOaiipkanckont Pecryomukn 3a
TOZIbl HENPEPBHIBHOM CITy>KOBI”, YTBEPKACHHBIX ITOCTAHOBICHHEM
Kabunera MunuctpoB Azep0Oaiimkanckoit Pecriyonuku ot 20 ampe-
151 2000 rona Ne 73, mynkroB 1 u 6 “Ilopsinka ucunciaeHus BbICIYyTH
JIET 7Sl BBIIUIATHI MOOIIPEHUSI COTPYAHUKAM OpPraHOB BHYTPEHHUX
JIeJT 3a TOAbI HEMPEPBIBHOM CITYKObI”, yTBEPKACHHOTO ITOCTaHOBJIE-
HueM KaOGunera MunuctpoB AszepOaiijxanckod PecrnyOnuku ot
22 wronst 2004 roma Ne 98, noBTOpHOE BKIIFOUEHHE JIBIOTHOTO MEPUO-
J1a CIIy>KObl B CPOK HEMPEPBIBHOW CITYObI B CBSA3H C HA3HAYEHUEM U
HA4MCIICHUEM TEHCHUU SIBJIAETCS HEJIONYCTUMBIM, TaK KaK BJIEYET 3a
co00ii (haKTUYECKH TOBTOPHOE HCUWCICHUE JIbTOTHOTO TMEPHOAA,
YUYUTBHIBAEMOTO TIPU HA3HAYEHUHU TIEHCUU.
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2. [Tonoxxenue B “nocienyronire Haaq0aBku’, yKa3aHHOE B CTaThe
20 3axona AzepOaiimxanckoit PecriyOnuku “O TpynoBbIX MEHCUAX,

npexycMarpuBaeT HaJA0aBKH, BKIIOYCHHBIE B COCTABHBIC YaCTH
3apabOTHOM IUIaThl, JEHEKHOIO JOBOJBCTBUS, T'OCYAAPCTBEHHOTO
OKJIaJ1a, MOJYy4YaeMbIX HEKOI/1a JIULIOM, UMEIOIMM ITPaBO HA MEHCHUIO.

3. Cornacno tpeboBanusim crareit 1.0.1, 1.0.2, 1.0.5, 9.5 u 20.14
3akoHa AszepbOaiikanckoil Pecriybnmuku “O TpyaoBBIX TNEHCHSX
IpY Ha3HAYEHUU NIEHCUU JIMILY WM €€ IepepacyeTe Mociie Ha3Have-
HUSI, HE MOTYT YYUTBIBAThCSl HAI0ABKH K JIOTIaTaM, KOTOPbIE OHO HE
MOJIy4asio B MEPUOJ CITYKObI, pabOThI UITH MPOXOXKICHUS CITYKObI, 1
KOTOpPbIE HE MPHUBJICKAINCHh K 00S3aTEIbHOMY TOCYIapCTBEHHOMY
COLIMAJIBHOMY CTPaXOBaHUIO.

4. TlocranoBnenue omyOnukoBaTh B raszerax '"AszepOaiimxan",
"Pecnybnuka", "Xanr razetu", "bakunckuii pabounii" u "BecTHuke
Koncrurynmonnoro Cyna AszepOaiimkanckoit Pecriyonuku".

5. IlocTranoBiieHUE SABISECTCS OKOHUATEIHLHBIM, H HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WM OQUIIMATIHLHO HMCTOJIKOBAHO HHU OJHUM
OpraHOM WJIU JIMLIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“Fortis-Bay1l” Moanzil-Tikinti Kooperativinin sikayati iizro
Azarbaycan Respublikasi Ali Mahkamasinin Miilki
Kollegiyasinin 11 oktyabr 2019-cu il tarixli gorarinin
Azarbaycan Respublikasinin Konstitusiyasina
va qanunlarina uygunlugunun yoxlanilmasina dair

31 may 2020-ci il Baki sohoari

Azarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova (meruzeg¢i-hakim),
Siidabe Hoesenova, Révsen Ismayilov, Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden
ibarat torkibdo,

mohkoms katibi Foraid Sliyevin istiraki ila,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
V hissesine, “Konstitusiya Mehkemaesi haqqinda” Azerbaycan Res-
publikast Qanununun 27.2 ve 34-cii maddelarine ve Azerbaycan
Respublikas1 Konstitusiya Mehkamasinin Daxili Nizamnamasinin
39-cu maddesine miivafiq olaraq, konstitusiya mehkema icraatinin
yazilt prosedur qaydasinda kecirilon mehkemso iclasinda “Fortis-
Bay1l” Manzil-Tikinti Kooperativinin sikayeti iizro Azerbaycan
Respublikas1 Ali Mehkemasinin Miilki Kollegiyasinin 11 oktyabr
2019-cu 1l tarixli gerarinin Azarbaycan Respublikasinin Konstitusi-
yasina vo qanunlarina uygunlugunun yoxlanilmasina dair konstitusi-
ya igine baxdi.

[s lizro hakim S.Salmanovanin meruzesini, orize¢inin vokili
Zaur Abbasovun yazili ¢ixisini, miitoxassis Baki Apellyasiya Moah-
komaosinin hakimi Abiddin Hiiseynovun yazili royini, i materialla-
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rin1 aragdirib miizakire ederak, Azerbaycan Respublikas1 Konstitu-
siya Moahkomasinin Plenumu

MUOYYONETDI:

Violetta Mir-Bagirova cavabdehlor “Fortis-Bayil” Manzil-Tikinti
Kooperativi (bundan sonra — “Fortis-Bayil” MTK), Baki soheri
Sebail Rayon Icra Hakimiyyeti ve Sebail Rayon Polis idaresine qar-
st iddia arizesi ilo mehkemeaye miiraciat edorok menzil ve miilkiyyet
hiiququ pozuntularmin taninmasi ve deymis ziyana gore kompensasi-
ya 0denilmasi barade gotname gebul edilmesini xahis etmisdir.

Baki seheri Sebail Rayon Mehkemaesinin 21 may 2018-ci il tarix-
li gotnamosi ilo iddia gismen tomin edilerok cavabdeh “Fortis-
Bayil” MTK-dan deymis maddi ziyana gore 146.000 manat,
2016-c1 ilin avqust ayindan 2018-ci1 ilin may ayina gader ayliq ica-
ro haqqt 400 manat olmaqla comi 8.400 manat ve manavi ziyanin
ovozi olarag 1000 manat, imumilikde 155.400 manat meblagindo
pulun iddiaginin xeyrina tutulmasi, 2018-ci ilin may ayindan gotna-
ma icra olunanadak ayliq 400 manat meablaginde icare haqqi 6de-
nilmesi 6hdsliyinin cavabdeh “Fortis-Bayil” MTK-nin iizerine qo-
yulmasi, iddia telebinin galan hisseds tomin edilmemasi qot edil-
misdir.

Bak1 Apellyasiya Moahkemasinin Miilki Kollegiyasinin 17 sent-
yabr 2018-ci il tarixli getnamesi ile iddiag¢inin apellyasiya sikayoti
tomin edilmamis, cavabdeh “Fortis-Bay1l” MTK-nin apellyasiya si-
kayeti ise gismen temin edilerak birinci instansiya mehkemasinin
gotnamesi legv edilmis ve is lizre yeni gotnama qgobul edilmisdir.
Hoamin gotnama ile iddiag1 V.Mir-Bagirovanin iddia telebi qismen
tomin edilorak, Baki sehoeri Sebail rayonu Qurban Abbasov kii¢esi
ev 27 iinvaninda yerloson 25 sayli moenzilin sokiilmesi miigabilinde
“Fortis-Bay1l” MTK terefinden V.Mir-Bagirovaya 2016-c1 ilin av-
qust ayindan sokiilmiis tikililerin evezine kooperativ torafinden ti-
kilacok yasayis binasinda ona yeni menzil tehvil verilonadek har ay
300 manat meblaginde menzil kirayesinin 6denilmasi, kooperativin
lizerina yeni tikilocek yasayis binasinda miivafiq qaydada iddiaci-
nin miilkiyyetinde olmus menzilin imumi sahasinden 20% artiq ol-
magqla yeni moenzil verilmasi 6hdaliyinin qoyulmasi, iddia telebinin
qalan hissede tomin edilmemasi got edilmisdir.
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Azorbaycan Respublikasi Ali Mehkemasinin Miilki Kollegiyasi-
nin (bundan sonra — Ali Mahkemenin Miilki Kollegiyasi) 7 mart
2019-cu 1l tarixli gorar ile iddiaginin kassasiya sikayeti qismen to-
min edilerok apellyasiya instansiyast mahkemasinin goatnamasi
lagv edilmis ve is yeniden baxilmasi li¢iin hemin mehkemaye gon-
derilmis, cavabdeh “Fortis-Bayil” MTK-nin kassasiya sikayaoti iso
tomin edilmomisdir.

Baki1 Apellyasiya Mohkomosinin Miilki Kollegiyasinin 15 may
2019-cu il tarixli gotnamesi ilo iddiag1 ve cavabdehin apellyasiya si-
kayaetlori tomin edilmayerak birinci instansiya mahkemaesinin qat-
namosi dayisdirilmaden saxlanilmisdir.

Ali Mahkemenin Miilki Kollegiyasinin 11 oktyabr 2019-cu il ta-
rixli gorari ile apellyasiya instansiyasi mehkemasinin gatnamasi
doyisdirilmadan saxlanilmisdir.

“Fortis-Bay1l” MTK Azarbaycan Respublikasinin Konstitusiya
Mohkemasine (bundan sonra — Konstitusiya Mehkemasi) sikayatlo
miiraciat edorok Ali Maehkemenin Miilki Kollegiyasiin 11 oktyabr
2019-cu 1l tarixli gorarinin Azerbaycan Respublikasinin Konstitusi-
yasina (bundan sonra — Konstitusiya) ve ganunlarina uygunlugunun
yoxlanilmasini xahis etmisdir.

Sikayet onunla asaslandirilmisdir ki, kassasiya instansiyasit moh-
komasi torefinden Azerbaycan Respublikasi Seharsalma ve Tikinti
Macoellesinin (bundan sonra — Sehersalma ve Tikinti Macoellosi)
4.2.1 vo 4.2.2-ci maddelori, Azorbaycan Respublikast Miilki Me-
collasinin (bundan sonra — Miilki Macslle) 21, 152.1, 211, 1115-ci
maddoelari, Azarbaycan Respublikasi Miilki Prosessual Macollosi-
nin (bundan sonra — Miilki Prosessual Macalla) 102, 103.2, 416,
417.1.4 vo 417.2-ci maddosleri vo “Baki soherinin Suraxani, Nosi-
mi, Xotai, Norimanov, Nizami, Yasamal, Sobail, Pirallahi, Xozor
rayonlariin sosial-iqtisadi inkisafinin siiretlondirilmesine dair ola-
va tadbirlar barada™ Azerbaycan Respublikasi Nazirler Kabinetinin
2016-c1 1l 25 fevral tarixli 86 nomrali Qarar1 (bundan sonra — Nazir-
lar Kabinetinin Qarar1) diizgiin totbiq edilmemis, naticede orizo¢i-
nin Konstitusiyanin 60-c1 maddesinin I hissesinde nezearde tutulmus
hiiquq ve azadliglarin inzibati ve mahkemse teminati hiiququ pozul-
musdur.

V.Mir-Bagirova Konstitusiya Mahkemasine linvanladigi etiraz
arizesinde “Fortis-Bay1l” MTK terafinden mehkemse gotnamasinin
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konilli icra olundugunu, pulun 6denildiyini gostermis ve konstitu-
siya isinin icraatina xitam verilmasini xahis etmisdir.

“Fortis-Bay1l” MTK ise olave arize ilo Konstitusiya Mehkemae-
sind miiraciat ederak, Ali Mehkemenin Miilki Kollegiyasinin mii-
bahiselondirilon gerar1 derhal ganuni qlivveye mindiyinden vo
macburi icraya yoneldiyinden, eyni zamanda iddia¢1 V.Mir-Bagiro-
vanin maddi durumunun agir olmasini, evsiz galmasini, habelo
COVID-19 pandemiyasina gére totbiq edilmis karantin rejimini ne-
zoro alaraq 19 mart 2020-ci il tarixinde koniillii olaraq mahkemsa
gotnamesi ilo miiayyen edilon vesaiti tam sokilde iddiaginin soxsi
bank hesabina kogiirdilyiinii géstormis, lakin Konstitusiya Moahke-
masi Plenumunun goararinin bu kateqoriyadan olan islore tesiri baxi-
mindan konstitusiya isi lizre icraatin dayandirilmamasini ve yekun
gerarin gobul edilmasini xahis etmisdir.

Konstitusiya Mehkomaesinin Plenumu gostorilonlori nezero ala-
raq sikayotlo olagodar asagidakilari geyd etmayi zoruri hesab edir.

Konstitusiyanin 13 ve 29-cu maddslorinin telablorine goro,
Azoarbaycan Respublikasinda miilkiyyat toxunulmazdir ve dovlet
torofinden miidafie olunur. Her kesin miilkiyyet hiiququ vardir.
Miilkiyyetin heg bir ndviine istiinliik verilmir. Miilkiyyat hiiququ, o
climlodon xiisusi miilkiyyat hiiququ qanunla qorunur. Miilkiyyet
hiiququ miilkiyyet¢inin tokbasina ve ya basqalari ile birlikde emla-
ka sahib olmaq, emlakdan istifade etmok ve onun barasinds seren-
cam vermak hiiquglarindan ibaretdir. He¢ kos mahkemenin qorari
olmadan miilkiyystinden mehrum edile bilmaz. Ddvlet ehtiyaclar
ticlin milkiyyetin 6zgoninkilesdirilmesine yalniz qabagcadan onun
deyerini adalatli 6demak serti ile yol verile bilar.

Ayrilmaz ve bollinmaz asas insan ve vatendas hiiquq ve azadlig-
larindan biri kimi bu hiiquqa verilon tominat da miilki hiiquq miina-
sibatlori istirak¢ilarina onu hiiquqi baraberlik, miilkiyyetin toxunul-
mazlig1 prinsiplerine uygun amlak miistaqilliyi, irade azadlig1 sorai-
tinde hayata ke¢irmak imkaninin yaradilmasini, pozuldugu teqdirde
iso mohkemoade miidafiasini nezerde tutur.

Miilkiyyeat hiiququnun mazmunu Konstitusiyanin 13-cii maddesi-
nin miiddealar1 nazare alinmagla basa diisiilmalidir. Vetondas co-
miyyatinin mithiim institutu olan miilkiyyaet iqtisadiyyatin inkisafi-
nin asasini togkil eden an vacib amillerden biridir. Buna gére de
miilkiyyot Konstitusiyanin 13-cii maddesi ilo toxunulmaz elan olu-
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naraq dovlet terefinden qorunur. Miilkiyyet hiiququ ise cemiyyat-
doki her bir fordin azadliginin asas1 kimi ¢ixis edir vo soxsiyyatin
inkisafi liclin zeruri sortdir. Bununla bels, geyd olunan hiiququn
ohamiyyetine baxmayaraq, o, miitleq deyil ve mahdudlasdirila bi-
lar. Nozoaro almaq lazimdir ki, miilkiyyet insanin xiisusi maraqlari-
nin hoyata kecirilmasinde vacib funksiya dagimaqla yanasi, Konsti-
tusiyanin 15-ci maddesinin mezmununa oasasen, sosial yonimli
dovletde hom do miihiim sosial funksiyaya malikdir (Konstitusiya
Mohkomsasi Plenumunun “Azerbaycan Respublikasi Miilki Macel-
lasinin 107-2.1 vo 107-5.1-ci maddelerinin serh edilmasine dair”
2011-ci il 16 dekabr tarixli Qorar1).

Hoamg¢inin nezere almaq lazimdir ki, Konstitusiyada miilkiyyet
hiiququ tesbit edilmoekls yanasi, onun timumi ve xiisusi mehdudiy-
yotlorinin hadlari do miisyyan olunmusdur (Konstitusiyanin 13-cii
maddosinin III hissesi, 29-cu maddesinin II hissesi ve 71-ci madde-
sinin II hissesi, “Azerbaycan Respublikasinda insan hiiquq ve azad-
liglarinin hayata kegirilmesinin tonzimlenmesi haqqinda” Azearbay-
can Respublikasi Konstitusiya Qanununun 3.3-cli maddesi). Belo ki,
miilkiyyet hiiququnun mehdudlasdirilmasi ganungulugun talebine
cavab vermali, bagqa soxslorin hiiquq ve azadliqlarinin miidafiosi
magsadi ile totbiq edilmali, miitonasib olmali ve bu konstitusion
hliququn mahiyyetini deyismemsalidir. Bu ciir mehdudiyyatin miim-
kiinliiyli ve onun xarakteri layiqli hoyat seviyyesi do daxil olmaqgla
konstitusion shamiyyatli deyerlarin miidafissi ile sertlondirilmali-
dir. Votendasin sosial miidafiesi ve layiqli hayat seviyyesinin qay-
g1s1 dovletin sosial sahada konstitusion magsadleri sirasinda gosto-
rilmasi ve Konstitusiyada he¢ koasin yasadigr moanzilden ganunsuz
mohrum olunmasinin miimkiinsiizliiyliniin miieyyen edilmasi men-
zil miinasibatlori sahesinde ddvletin siyasatinin vacibliyine ve
konstitusiya ehemiyyaetli olduguna delalat edir. Ona gore, konstitu-
siya osaslar1 olan dovlatin menzil siyaseti iizro gobul etdiyi qorarlar
Konstitusiyadan irali gelen sertlore riayet olunmaqla, milkiyyet
hiiququnun mehdudlasdirilmasi {i¢lin asas kimi ¢ixis eds biler. La-
kin har bir halda bele mahdudiyyat qarsiya qoyulmus maqgsedo ag-
labatan sokilde miitonasib olmagqla miilkiyyatcinin lizerine fordi ve
hadden artiq yilk qgoymamalidir (Konstitusiya Mehkemasi Plenu-
munun “Azerbaycan Respublikasinda menzil fondunun 6zsllosdi-
rilmoasi haqqinda” Azerbaycan Respublikast Qanununun 1-ci, 5-ci
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vo 12-ci maddslerinin serh edilmasina dair” 2012-ci il 21 dekabr ta-
rixli Qorart).

Insan Hiiquglar1 {izre Avropa Mehkemasi (bundan sonra — Avro-
pa Moahkamasi) do bu meseloaye dair oxsar hiiquqi movqeler ifada
etmisdir. Mehkeme miilkiyyat hiiququna miidaxile ile bagl geyd
etmisdir ki, “Insan hiiquglarmm ve esas azadliglarin miidafiesi hag-
gqinda” Konvensiyanin 1 sayli Protokolunun 1-ci maddesinin en mii-
hiim ve asas telebi ondan ibaratdir ki, dovlet orqan1 terefinden miil-
kiyyete istonilon miidaxile tam ganuni olmalidir. Konvensiya baxi-
mindan ganunguluq telebi dévletdaxili hiiquq normalarinin ganunun
aliliyi prinsipi ile uzlasmasi1 demoakdir (“Kusoglu Bolgaristana qar-
s1” is tizro 2007-ci il 10 may tarixli Qorar).

Avropa Mahkemasinin presedent hiiququna asasen, Konvensiya-
nin 1 sayli Protokolunun 1-ci maddesine xas olan “adalstli balans”
prinsipi Ozlllyiinde cemiyystin iimumi maraginin moévcudlugunu
nozorde tutur. Miilkiyyetdon maneosiz istifade etmok hiiququna
miidaxile zamani cemiyyatin imumi maraglari ile fordin asas hii-
quglarinin miidafiesi telebleri arasinda “odaletli balans” gdzlonil-
molidir. Konkret olaraq, dovlet istonilon todbiri totbiq ederken, ...
tatbiq edilen vasitalarle garsiya qoyulan maqgsad arasinda aglabatan
miitonasiblik alagesi olmalidir (“Broniovski Polsaya qarsi” is {izro
2004-cii il 22 iyun tarixli Qorar, §148, 150; “Skordino Italiyaya qar-
s1” ig lizro 2006-c1 il 29 mart tarixli Qerar, § 93).

Gostorilon hiiquqi movgelora asaslanaraq qeyd olunmalidir ki,
yasayis sahasine miilkiyyet hiiququnun ganunverici terafinden ton-
zimlonmasi miivafiq hiiquq miinasibatlerinin biitiin istirak¢ilariin
hiiquq ve maraqlarinin adalatli ve aglabatan tarazlig1 esasinda hoya-
ta kecirilmolidir. Bu konstitusion maqgsade ¢atmagq ii¢lin belo ton-
zimloma, hom do mahkemolar terafinden konkret igin faktiki halla-
rinin milsyyonlasdirilmasi ve arasdirilmasi, bu hallarin asasinda ya-
ranan ve ya yarana bilocek miixtoelif hallarin nezerse alinmasi ve ne-
tico etibarile konstitusiya hiiquq ve azadliglarinin asassiz ve hadden
artiq mohdudlagdirilmamasi1 forqli yanagmanin toetbiq edilmesini
miimkiin etmolidir. Bundan alave, miivafiq hiiquq miinasibetlori is-
tirak¢ilarinin maraqlarinin adalatli vo aglabatan tarazlasdirilmasi
qiivvade olan hiiquqi tonzimetma sisteminin asasinda, biitiin hiiquq
sahoalorinin normalar1 nezere alinmaqla hoyata kecirilmalidir.
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Miilki isin mehkemsaler terafinden miioyyen edilmis hallarindan
goriliniir ki, Azerbaycan Respublikasi Fovgelade Hallar Nazirliyi Ti-
kintide Tehliikesizliye Nezarot Dovlet Agentliyi “Azerddvletlayi-
he” Dévlet Bas Layihe Institutu terafinden verilmis “Bak1 soheri
Sebail rayonu Qurban Abbasov kiigasi 27 linvaninda yerloson yasa-
y1s binasinda kecirilon vizual texniki baxisin naticesi haqqinda”
7 mart 2016-c1 il tarixli Reyo (bundan sonra — “Azerdovletlayihe”
DBLI-nin Rayi) asasen, sdziigeden iinvanda yerlasen bina iimumiy-
yotlo mdvcud tikinti norma ve gaydalarina, seharin imumi goriinii-
stine, movcud soharsalma teleblarine cavab vermir. Yasayis binasi-
nin movecud voziyyati texniki cohatdon gozalidir, istismar ii¢tlin toh-
liikalidir. Binada temir, barpa ve giiclondirme islerinin aparilmasi
texniki ve iqtisadi cehatden magsedauygun hesab edilmir. Qeyd
olunanlara asasen Roayde asagidaki tedbirlerin yerine yetirilmasi
gostorilmigdir: 1) binanin istismarinin dayandirilmasi ve bu barado
olagoadar toskilatlarin melumatlandirilmasi; 2) sakinlerin tocili ola-
raq binadan ¢ixarilmasi; 3) binadaki biitiin kommunikasiya xotlori-
nin kasilmasi; 4) binaya girisin gadagan edilmesi; 5) binanin tacili
olaraq ¢eparlenmaesi ve xeberdarliq nisanlarinin qoyulmasi.

Nazirlor Kabinetinin Qoerar1 ilo Baki seheri Sebail Rayon icra
Hakimiyyetina 5 il miiddetine miilki, menzil, seharsalma ve tikinti
ganunvericiliklerinin teleblerine emel etmaklo, soharin imumi go-
riiniisiine xolal gatiron, qozali veziyyoatde ve movcud sohorsalma
normalarina cavab vermayon Sabail rayonu lizro 1819 naforin yasa-
dig1 535 menzilden ibarat 41 yasayis binasinin, habelo bu rayonun
orazisinde yasayis liclin yararsiz olan diger binalarin, sosial ve diger
toyinatli geyri-yasayis obyektlorinin sokiilmesi ve yenidon qurul-
masli, arazi vo arazi hisselerinin yeniden qurulmasi ii¢lin teleb olu-
nan orazi planlasdirilma senadlerinin hazirlanmasi (tikinti layihole-
rinin iglonmasinden avvel) ve Azarbaycan Respublikasinin Ddvlet
Seharsalma vo Arxitektura Komitoesi ilo razilasdirilmagla tesdiqi,
habelo yeni tikilocok yasayis binalarinin ve geyri-yasayis obyektlo-
rinin istismarina icazenin verilmesi, bu magsadle dovlat miilkiyye-
tinde olan torpaqlarin daimi istifadeye ve icaroye verilmosinin to-
min edilmasi, ham¢inin qanunvericiliyin teleblorine uygun olaraq
gozali veziyyatde olan binalar1 sdkerak, onlarin yerinde yeni yasa-
y1s binasi tikmoayi 6hdasine gotiiren tikinti sirketlerine yeni yasayis
binasi tikilonadek bu binalardan kdgiiriilon sakinlerin miiveqgeti
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olaraq kiraye edilmis menzillerde yerlosdirilmesi iigiin lazimi ma-
liyyo vesaitinin 6denilmesi ve hemin sakinlere sokiilmiis tikililorin
yerinde yeni tikilocok yasayis binasinda miivafiq menzillerin ayril-
masi tapsirilmisdir.

Nazirler Kabinetinin bu Qerarina uygun olaraq, “Azardovletlayi-
he” DBLI-nin Reyi vo “Fortis-Bay1l” MTK-nm 21 mart 2016-c1 il
tarixli miiraciotini nezeroe alaraq Sebail Rayon Icra Hakimiyyeti
Bascisinin 2016-c1 il 28 mart tarixli 42 ndomrali Seroncami ile Baki
sohori Sebail rayonu Qurban Abbasov kii¢esi 27 {invaninda yerloe-
son iki martabali yasayis binasinin sokiintiisiiniin homin MTK tere-
finden yerina yetirilmoasine vo ¢oxmartabali yasayis binasinin layi-
helendirilmasine ve tikintisine icaze verilmesi, arazide yerloson
yasayls vo geyri-yasayis tikililerinin sokiilmesi, eyni zamanda qa-
nunvericiliyin teleblerine uygun olaraq, yeni yasayis binasi tikile-
noadok bu binalardan kdgtiriilon sakinloerin miiveqqati olaraq kirayo
edilmis moenzillerde yerlosdirilmasi {i¢iin lazimi maliyye vesaitinin
O0denilmasinin ve homin sakinloere sokiilmiis tikililorin yerinda tiki-
lacok yasayis binasinda miivatiq qaydada menzillorin ayrilmasinin
“Fortis-Bay1l” MTK-nin vesaiti hesabina hoyata kegirilmosi gorara
almmusdir.

Bununla slagedar Konstitusiya Mehkemasinin Plenumu sohor-
salma ve tikinti fealiyyetinin hiiquqi asaslarini, prinsiplerini, eloco
de ddvletin, baladiyyslerin, fiziki ve ya hiiquqi sexslarin sehearsal-
ma va tikinti faaliyyati sahesinda hiiquq ve vazifelarini miloyyen
edon Sehersalma ve Tikinti Macallasinin bir sira maddalerinin ne-
zordan kecirilmasini magsedamiivafiq hesab edir.

Qeyd edilon Macallanin 3.0.20-ci maddesine gora, tikinti obyek-
tinin yeniden qurulmasi (rekonstruksiyasi) — obyektin moévcud toyi-
natinin deyisdirilmesi ve ya istismar keyfiyyotinin miasirlogdirilme-
si moagsadile miivafiq layihe easasinda yeni texnologiyalarin totbiqi,
yaxud yeni bina vo ya qurgularin insasi, o ciimleden miihoandis-
kommunikasiya tominat1 xetlorinin qurasdirilmasi ile bagh tikinti-
qurasdirma ve buraxilig-sazlama islorinin yerine yetirilmasidir.

Homin Macoellonin 4.1 voe 4.2-ci maddelerine asasen, soharsalma
va tikinti fealiyyeti sahasinde dovlet siyasetinin maqsedi arazilarin
vo yasayls montagelerinin sosial-igtisadi inkisafinin temin edilmoa-
sinden, fordi maraqlarin qorunmasindan, insanlarin hayatina, sag-
lamligina, emlakina, hemg¢inin dévletin emlak maraqlarina tohliike
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yaranmasinin vo ya zoror vurulmasinin qarsisinin alinmasindan,
ekoloji tohliikesizliyin ve otraf miihitin miihafizesinin tomin edil-
mosindon, tarix vo madeniyyat abidelorinin qorunmasindan ibarat-
dir. Azerbaycan Respublikasi erazisinin ve oarazi hissalarinin plan-
lagdirilmast yolu ile erazilerin inkisaf istigametlorinin miiayyean
edilmasi, orazilorden semersli istifadenin ve erazilerin dayanigl
inkisafinin temin edilmasi, hom¢inin Azerbaycan Respublikasi ara-
zisinds insan {i¢lin alverigli vo saglam yasayis, is ve istirahoat miihi-
tinin yaradilmasi baximindan ferqlerin azaldilmasi ve todricen ara-
dan qaldirilmasi sehersalma ve tikinti fealiyyeti sahasinde ddvlet
siyasetinin asas istigamatlerindendir.

Orazi planlasdirilmas1 dovlet ehtiyaclar1 ve ya soharsalmanin
magqsadleri baximindan heyata kecirilir. Orazi planlagdirilmasi so-
hearsalmanin nizamli inkisafin1 ve torpaqlarin sosial baximdan ada-
lotli istifadesini temin etmoali, ictimaiyyetin rifahina uygun olmali,
insan tigiin alverisli vo saglam otraf miihitin tesokkiil tapmasina, ho-
yat liclin zaruri tebii asaslarin qorunmasina ve inkisaf etdirilmasina
xidmat etmolidir. Orazi planlasdirilmasi senadlerinin hazirlanmasi
zamani ictimai ve fordi maraqlar adaletli sekilde tarazlagdirilmali-
dir (Sehersalma ve Tikinti Macellesinin 17-ci maddasi).

Konstitusiya Mahkemasinin Plenumu xiisusile vurgulayir ki,
Azorbaycan Respublikasinda torpaglarin dovlet ehtiyaclar {i¢iin
alinmasi, bununla bagli kompensasiya moabloginin hesablanmas1 vo
O0denilmasi qaydalari, habelo bu sahoade teroflor arasinda yaranan
diger miinasibetleri tonzimloyen normalar “Torpaqglarin dovlat eh-
tiyaclari iiclin alinmas1 haqqinda” Azearbaycan Respublikasinin Qa-
nunu vo Miilki Macelle ilo miisyyen edilmisdir. Homin Qanunun
3-cli maddesinde torpagin alina bileceyi dévlet ehtiyaclar1 sadalan-
misdir. Bu maddeye asasen, yalniz dovlet ehemiyyatli yollarin vo
diger kommunikasiya xatlorinin (magistral neft ve qaz boru kemar-
lorinin, kanalizasiya, yiiksok gorginlikli elektrik xatlorinin, hidro-
texniki qurgularin) ¢okilmasi ve qurasdirilmasi, serhadboyu zolag-
da dovlet serhoadinin etibarli miihafizesinin tomin edilmosi, miidafio
vo tohliikesizlik ehamiyyatli obyektlorin tikilmesi, dovlet ehomiy-
yotli dag-maden senayesi obyektlorinin tikilmesi ve doniz limani-
nin orazisinin artirtlmasi hallarinda torpaqlarin dovlet ehtiyaclar
liciin alinmasina yol verilir.
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Nazirlor Kabinetinin Qerar1 “Azerbaycan Respublikasinin Se-
harsalma ve Tikinti Macellasinin tosdiq edilmesi, qlivveye minmae-
si vo bununla bagli hiiquqi tenzimlema haqqinda” Azerbaycan Res-
publikasiin 2012-ci il 29 iyun tarixli 392-IVQ némrali Qanununun
totbiqi barede” Azerbaycan Respublikasi Prezidentinin 2012-ci il
4 sentyabr tarixli 695 nomrali Fermaninin 1.8-ci bandine asasen,
Baki seharinin Suraxani, Nesimi, Xatai, Nerimanov, Nizami, Yasa-
mal, Sebail, Pirallahi, Xozer rayonlarinin erazisinde abadlig-quru-
culuq islerinin davam etdirilmesi, qozali veziyyatde olan binalarin
sokiilorak, yerinde miiasir teloblora uygun yenilorinin tikilmosi vo
gozali veziyyatde olan binalarda yasayan sakinlerin menzil-maiset
soraitinin yaxsilasdirilmas1 meqgsedi ilo gebul edilmisdir. Bu Qorar
gozali vaziyyetda olan emlakin miilkiyyst¢iden alinmasi deyil, in-
sanlarin yasamasi ve ya istifadesi ii¢iin nezerde tutulmus tikinti ob-
yektlorinde saglam ve tohliikesiz yasayisin tomin edilmesi {igiin
omlakin yeniden qurulub, istismara yararli veziyyete salinib miil-
kiyyatcinin istifadesine gaytarilmasi maqsodi dasiyir. Eyni zaman-
da geyd olunmalidir ki, mehkemaler terafinden miibahiseli masale-
yo baxilarken heamin normativ hiiquqi akt qiivveds olmusdur.

Apellyasiya instansiyasi mohkemasi torefindan ise hazirki miiba-
hiseye baxilarken Azerbaycan Respublikast Menzil Macellasinin
(bundan sonra — Manzil Macallasi) 28.3 ve 28.4-cii maddeleri tot-
biq edilmisdir.

Bununla bagli Konstitusiya Mehkamasinin Plenumu asagidakila-
11 qeyd edir.

Konstitusiyanin 43-cii maddasinin I hissesi menzil hiiququnu ne-
gativ formada ifade edir. Belo ki, homin maddeye asasen, he¢ kes
yasadig1 menzilden ganunsuz mahrum edile bilmaz.

Konstitusiyada tesbit olunmus bu hiiquq her kasin ganunla miioy-
yon edilmis sortlore emol etmoklo daimi yasayis sahasine malik ol-
masint vo hamin sahaden maneosiz istifade edo bilmesini ifads
edir. Manzil hiiququnun asas xilisusiyyoti menzil miinasibatlori isti-
rak¢ilarinin bu hiiququ 6z miilahizalerine ve qanuni menafelarine
uygun, azad vo sorboast hoyata ke¢irmolorinin miimkiinliiytinden
ibaratdir. Bu maddenin II hissasi ise manzil hiiququnun reallagdiril-
mast ti¢lin dovlet hakimiyyeti orqanlarini istigametlondirir ki, dov-
lat yasayis binalarinin ve evlerin tikintisine revac versin, insanlarin
monzil hiiququnu ger¢oklosdirmak ticilin xiisusi todbirler gorsiin.
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Gostarilon konstitusiya normasindan irali golorek menzil miina-
sibatlorinin hiiquqi tonzimlenmesi 6z oksini Manzil Macellesinde
tapmisdir.

Monzil hiiququ asasen yasayis sahsalerinin ganunla miiayyoan
olunmus gqaydada (ndvbe, bezi kateqoriyali vetondaslar iiclin ise
novbadenkenar) ve normalar iizro dovlet menzil fondundan veril-
mosi, habelo yasayis saholorinin miilkiyyet¢idon razilagdirilmis
sortlorle (kiraye, avezsiz istifade ve s.) gotiiriilmesi ve ya avezli
(alg1-satq1, deyisme ve s. lizre) ve yaxud avezsiz (miras, bagislama
vo s. Uzra) alde edilmasi yollart ilo toemin olunur. Hoar bir halda
monzil hiiququnun eamale golmesi ligiin qiivvede olan menzil vo
miilki qanunvericiliyinde nazerds tutulmus miivafiq qaydalara ria-
yot olunmasi teleb olunur.

Monzil Macollasi yasayis saholerinin verilmasi, onlardan istifa-
do olunmasi, belo istifadoye xitam verilmosi, monzil fondunun ida-
ro olunmasi, onun saxlanilmasimin tomin olunmasi, habelo monzil
sahasinda qanunculugun moéhkemloandirilmesi ile bagli olan hiiquqi
miinasibetlori xiisusi normalarla tenzimlayir.

Moenzil Macaellasinin 28.1-ci maddesine asasen, miilkiyyetci ona
moxsus manzilin (yasayis binasinin) gqoza veziyyetine diismomasi
liclin onu vaxtli-vaxtinda esaslh tomir etmoak, menzil (yasayis bina-
s1) tobii folakeat ve ya miilkiyyetciden asili olmayan diger sebablor-
den goza vaziyyaetina diisdiikde ise onu miimkiin olan an qisa miid-
det arzinde temir ve barpa etmok vozifosini dasiyir. Homin Macel-
lanin 28.3-cli maddesine miivafiq olaraq, manzilin (yasayis binasi-
nin) milkiyyet¢isi bu Macelloenin 28.1-c1 maddesinde gostorilon
vozifesini yerine yetirmadikde kirayag¢ilerin, qonsularin ve ya diger
maraqli sexslerin, hemg¢inin miivafiq icra hakimiyyeti orqaninin
mileyyan etdiyi orqanin (qurumun) iddias1 asasinda meanzilin (yasa-
y1s binasinin) goza veziyyetinde olmasi baresinde mahkemse tore-
finden gerar gobul edile bilor. Homin gerarda goza veziyyetinde
olan menzilin (yasayis binasinin) temiri {i¢lin aglabatan miiddat
mieyyon olunmalidir. Bu temir goza veziyyetinde olan menzilin
(yasayis binasinin) miilkiyyaetcisi torofinden vo onun hesabina ho-
yata kecirilir.

Macoellenin 28.4-cli maddesine gore, goza veaziyyetinda olan
manzilin (yasayis binasinin) miilkiyyet¢ileri bu Macallonin 28.3-cii
maddosinde noazerde tutulan mehkeme gerarimi miileyyon edilmis
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miiddatde icra etmoadikde ve ya timumiyyatlo derhal telob olunan
tomirden imtina etdikde, qoza veziyyetinde olan menzil (yasay1s bi-
nas1) mehkemaenin gorari ilo aciq herracda teleb olunan temiri he-
yata kec¢irmaye raziliq veran soxso satilmalidir. Homin mehkema
gerarinda, heamg¢inin mehkeme terafinden miistaqil qiymetlondirici-
nin tokliflori nezere alimmaqla menzilin (yasayis binasinin) aciq
harraca ¢ixarilacaq qiymati miioyyen olunur.

Gortindilyti kimi, Meanzil Macaellasinin qeyd edilon maddelori
mohz goza veziyysatinde olan menzilin (yasayis binasinin) miilkiy-
yot¢isi torafinden yeniden qurulmasinin ve (ve ya) yeniden planlas-
dirilmasinin asaslarini ve qaydalarini tonzimlayir. Homin maddeler
Seharsalma ve Tikinti Macelloesinin miiddealarina uygun olaraq he-
yata kecirilon ve asas maqgsadlerinden biri insanlarin heyatina, sag-
lamligina, emlakina tehliike yaranmasinin ve ya zerar vurulmasinin
garsisinin alinmasi olan seharsalma ve tikinti fealiyyeti sahasinde
dovlet siyasetinin reallasdirilmasi ve gozali menzil fondunun yeni-
den qurulmasi prosesinde totbiq edilocok norma kimi gobul edile
bilmoz.

Osas insan vo vatondas hliquq ve azadliglari sirasinda olan ve
Konstitusiyada tosbit edilmis diger hiiquqlarin tominatt kimi ¢ixis
eden hiiquq ve azadliglarin inzibati ve mehkemse tominati Konstitu-
siyanin 60-c1 maddesinda tesbit olunmusdur. Homin maddenin
I hissasine miivafiq olaraq, har kasin hiiquq ve azadliglarinin inzi-
bati gaydada ve mehkemoadoa miidafiasine tominat verilir.

Konstitusiya Mehkemasi Plenumunun formalasdirdigi hiiquqi
movgeyo gora, mohkeme miidafiesi hiiququ yalniz mehkemeyoa
miiracietle mehdudlagmir, habels pozulmus hiiquqlar1 ve azadligla-
r1 somarali barpa etmoak iqtidarinda olan adalet miihakimasini de
noazordoe tutur. Odalot mithakimesi mahiyyet etibari ilo adalot anla-
yisina cavab vermali vo pozulmus hiiquglarin berpa olunmasini te-
min etmalidir.

Miilki Prosessual Mocollonin 416-c1 maddosine osason, kassasi-
ya instansiyasi mehkemasi apellyasiya instansiyast mehkamasi te-
rofindon maddi ve prosessual hiiquq normalarmin diizgiin toetbiq
edilmasini yoxlayir. Homin Macellonin 418.1 ve 418.2-ci maddale-
rinin teleblarine gore, maddi ve prosessual hiiquq normalarinin po-
zulmasi vo ya diizgiin totbiq olunmamasi apellyasiya instansiyasi
mohkemasinin gotname ve goarardadinin legv edilmesi {i¢iin osas-
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dir. Bu Macoellonin 386-c1 maddesinde gostorilon hallarda maddi
hiiquq normalar1 pozulmus ve ya diizgiin totbiq olunmamis hesab
edilir.

Ali Mahkemenin Miilki Kollegiyas1 ise apellyasiya instansiyasi
mohkemesi torefinden yuxarida qeyd olunan maddi hiiquq norma-
larinin pozulmasina lazimi diqget yetirmomis, is lizro homin moh-
kemenin 15 may 2019-cu il tarixli gotnamasini deyisdirmadan sax-
lamagqla Miilki Prosessual Macollonin 416, 418.1 vo 418.2-ci mad-
delerinin talablerine uygun olmayan 11 oktyabr 2019-cu il tarixli
gorar gobul etmisdir. Noticede orize¢inin Konstitusiyanin 60-c1
maddesinin I hissesinde nazerds tutulmus hiiquq ve azadliglarin in-
zibati vo mehkeme teminati hiiququ pozulmusdur.

Konstitusiya Mahkemesinin Plenumu onu da geyd etmayi vacib
hesab edir ki, mévcud ganunvericilikde Seharsalma ve Tikinti Ma-
collosinin miiddealarina uygun olaraq orazi planlasdirilmasi, meanzil
fondunun yenilonmesi magsadi ilo qozali veziyyetds olan tikililerin
yeniden qurulmasina dair qaydalar aydin gosterilmemisdir. Bu qay-
dalarin deqiq miiayyen olunmamasi bazi hallarda miilkiyysatcilorin
0z omlak hiiquglarindan sui-istifade etmasi, sokiilon menzillorin
ovozind bazar qiymetine uygun olmayan yiiksok kompensasiya to-
lob etmosi ilo naticelonir. Miilkiyyaetcilorle raziligin alde olunmasi-
nin geyri-miimkiinliiytli ise diger miilkiyyet¢ilorin hiiquqlarinin po-
zulmasina, sokiintii vo tikinti islerinin @sassiz uzanmasina vo nati-
coda miilkiyyet hiiququna miidaxile ile bagli miitenasiblik prinsipi-
nin pozulmasina sebab olur.

Bu baximdan soharsalma ve tikinti sahasinde dovlet siyasatinin
asas istigametleri lizre faaliyyetin, o climleden insanlarin saglam vo
tohliikesiz yasayis soraitinin tomin edilmesi vo bu sahade maskun-
lagma sisteminin maneasiz hayata kegirilmasi magsadi ilo belo mii-
nasibatlorin istirak¢ilarinin hiiquq ve vezifelerinin qanunverici to-
rofinden daqiq miieyyenloasdirilmasine ve normativ tonzimlomenin
tokmillesdirilmesine zerureat vardir.

Gostarilonlare asasen Konstitusiya Mehkamasinin Plenumu asa-
g1daki naticelore galir:

— V.Mir-Bagirovanin cavabdehlor “Fortis-Bay1l” MTK, Baki so-
heri Sebail Rayon Icra Hakimiyyati ve Sebail Rayon Polis Idarosi-
no qarst hiiquq pozuntularinin taninmasi ve deymis ziyana gore
kompensasiya 6denilmasi tolabine dair miilki is lizre Ali Mahke-
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monin Miilki Kollegiyasinin 11 oktyabr 2019-cu il tarixli goerari
Konstitusiyanin 60-c1 maddesinin I hissasina, Miilki Prosessual Mo-
collonin 416, 418.1 ve 418.2-ci maddalarine uygun olmadigindan
giivveden diismiis hesab edilmelidir. Iso bu Qorara uygun olaraq
Azorbaycan Respublikasinin miilki prosessual ganunvericiliyi ile
miioyyen edilmis gaydada ve miiddetde yeniden baxilmalidir;

— Seharsalma va Tikinti Macallasinin normalarina uygun olaraq
soharsalma ve tikinti fealiyyati sahasinde dovlet siyasetinin asas is-
tigametlorindan olan arazi planlasdirilmasi, menzil fondunun yeni-
lanmasi, insan {i¢iin alverisli vo saglam yasayis miihitinin yaradil-
mas1 maqsadi ilo gozali veziyyetde olan tikililorin yeniden qurul-
masina dair gqaydalarin bu Qeararin tesviri-esaslandirici hissesinda
oks olunan hiiquqi movqgeloer nazere alinmaqgla tekmillesdirilmasi
Azarbaycan Respublikasinin Milli Maclisins tovsiys olunmalidir;

— Qeyd ediloen gaydalar tekmillesdirilonadoek hiiquq tetbigedici
torofinden bu kateqoriyadan olan miibahiseler iizre Konstitusiya
Mohkomasi Plenumunun hazirki Qerarinda oks olunmus hiiquqi
movgelor rohbaer tutulmalidir.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
V ve IX hisselerini, “Konstitusiya Mehkemasi haqqinda” Azarbay-
can Respublikast Qanununun 52, 62, 63, 65-67 ve 69-cu maddalari-
ni rohbar tutaraq, Konstitusiya Mehkemasinin Plenumu

QORARA ALDI:

1. V.Mir-Bagirovanin cavabdehler “Fortis-Bay1l” Manzil-Tikinti
Kooperativi, Baki sehari Sebail Rayon Icra Hakimiyyati ve Sebail
Rayon Polis Idaresine qars1 hiiquq pozuntularinin taninmasi ve doy-
mis ziyana goro kompensasiya 6danilmasi telobine dair miilki is iiz-
ro Azoarbaycan Respublikasit Ali Mehkamaesinin Miilki Kollegiyasi-
nin 11 oktyabr 2019-cu il tarixli qerar1 Azerbaycan Respublikasi
Konstitusiyasinin 60-c1 maddesinin I hissesine, Azerbaycan Res-
publikast Miilki Prosessual Macallasinin 416, 418.1 vo 418.2-ci
maddsalerine uygun olmadigindan qgiivveden diismiis hesab edilsin.
Ise bu Qerara uygun olaraq Azerbaycan Respublikasinin miilki pro-
sessual gqanunvericiliyi ilo miiayyan olunmus qaydada ve miiddatde
yenidon baxilsin.
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2. Azarbaycan Respublikasi Seharsalma ve Tikinti Macallesinin
normalarina uygun olaraq seharsalma ve tikinti fealiyyeti sahesinda
dovlet siyasatinin asas istiqametlorinden olan orazi planlagdirilma-
s1, menzil fondunun yeniloenmasi, insan {i¢lin olverisli vo saglam
yasay1s miihitinin yaradilmas1 moaqgsedi ile gqozali veziyyetde olan ti-
kililorin yeniden qurulmasina dair qaydalarin bu gorarin tesviri-
osaslandirici hissesindo oks olunan hiiquqi mdvgeler nozere alin-
magqla tekmillaesdirilmesi Azerbaycan Respublikasinin Milli Macli-
sind tovsiye olunsun.

3. Qeyd edilen qaydalar tekmillesdirilonadak hiiquq tetbigedici
torofinden bu kateqoriyadan olan miibahisaler lizre Azerbaycan
Respublikas1 Konstitusiya Mehkamaesi Plenumunun hazirki Qera-
rinda oks olunmus hiiquqi mdvgelor rohbar tutulsun.

4. Qeorar darc olundugu giinden qiivveye minir.

5. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkomasinin Malumati”nda derc edilsin.

6. Qorar gotidir, he¢ bir orqan ve ya soxs torefinden legv edilo,
doyisdirile ve ya rosmi tofsir oluna bilmoz.
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NUMEHEM A3EPBANTZKAHCKON PECIYBJIUKHA

ITOCTAHOBIIEHHE
IVIEHYMA KOHCTUTYLHHMOHHOI'O CYIOA
A3EPGAWI)KAHCKOM PECITYBJIIMKH

O npoBepke cOOTBETCTBUA NOCTaHOBJIeHUS ['paxkaanckoi
xosieruu Bepxosnoro Cyna Asepéaiikanckoil Pecny0ianku
ot 11 oxTsa0ps 2019 roxa KoncTurynuu u 3aKkoHam
A3zepoOaiigxanckoil PecnyOauku mo xajiode JKUuJIuIHO-
CTPOUTENBHOT0 Kooneparusa “Fortis-Bayil”

31 mas 2020 roga ropoa baky

[Tnenym Konctutyumonnoro cyma AszepOaiimkanckoii Pecry6-
nuku B coctaBe Papxana AoOnymnnaeBa (mpeacenarens), CoHbI
CanmanoBoii (cymwsi-noknaauuk), Cynabsl ['acanoBoii, PoBmiana
Hcemannosa, JIxeiixyna ['apamkaeBa, Padasnsa I'Bamanze, Maxupa
Mypanosa, Ucet Hamxadosa u Ksampana Hlaguesa,

¢ yuactuem cekperaps cyna Oapaunga Anvesa,

B coorBeTcTBUM ¢ 4acTthto V crareu 130 Konctutynum
Azepbaiimkanckoit Pecnybnuku, ctateamu 27.2 u 34 3akonHa
Azepbaiimkanckoit Pecriyonmuku “O Konctutyumonnom Cyne” u
cratrbeil 39 Buytpennero ycrtaBa Koncturyumonnoro Cyna
Azepbaitxkanckoii PecyOnuku, paccMoTpen B CyneOHOM 3acena-
HUU B TIOPSAJIKE MUCbMEHHON MPOIeypbl KOHCTUTYIIHOHHOE JIETIO O
MPOBEPKE COOTBETCTBUS IMOCTAHOBJICHUS [pakIaHCKOW KOJJIETHH
Bepxosnoro Cyna AzepOaiimxanckoit Pecriyonuku ot 11 okTsa6ps
2019 roma Konctutyuuu u 3akoHam A3sepOaiimxanckoir Pecmy0-
JUKU M0 ’Kallobe KWIHMIHO-CTPOUTENLHOTO KoomepatuBa “Fortis-
Bay1l”.

3acnyma gokiaz cyapu C.CanMaHOBOHM MO ey, TUCBMEHHOE
BBICTYIUICHHE aJ[BOKaTa 3asBUTENs 3aypa AOOacoBa, MHCbMEHHOE
3aKJIIOYEHUE CIeLUaIUCcTa — CyIbU BaKMHCKOTro amesuisiiuOHHOTO

83



cyna AbunmuHa ['yceliHoBa, M3y4yuB U OOCYIMB MaTepHalbl Jiefa,
[Tnenym KoncTutynmonsnoro cyna AsepbaitmpkaHckoit Pecryonuku

YCTAHOBMNAIJI:

Buonerra Mup-barupoBa obOparuBmuch B Cyl € HCKOBBIM
3asBJIEHHEM MPOTHUB OTBETYMKOB — JKUJIULIHO-CTPOUTEIBHOTO
koonepatuBa “Fortis-Bayil” (manee — XCK “Fortis-Bayil”),
WcnonautensHoi Brnactu CabamyibCKOro paioHa W YNpaBIICHHS
nomummu Cabamnbckoro paiiona ropona baky mpocuna NpHHSTH
pelieHre o MpU3HaHUKM HAPYIIEHUH MpaB Ha KUJIMILE U COOCTBEH-
HOCTb, BBITIJIATE KOMITEHCAIIUU 32 IPUYUHEHHBIN y1iep0o.

Pemenuem ot 21 mas 2018 roma CabamnbCkuili pailOHHBIN Cy/
ropoja baky 4aCTUYHO yIOBIETBOPHI MCK, YCTAHOBUJI B3BICKATh C
orBetunka —KCK “Fortis-Bay1l” B nons3y ucrua 146 000 manatos
3a MPUYMHEHHBIM MaTepuaybHbldi Bpen, 8 400 mMaHATOB apeHIHOM
matel u3 pacueta 400 maHaroB B Mecsll ¢ aprycra 2016 mo mai
2018 roga m 1000 maHaTOB B Kauye€CTBE BO3MEILICHUS MOPaJIbHOIO
Bpeza, B LIEJIOM JICHEXKHbIE cpeacTBa B pazmepe 155 400 manaros,
o6s13an1 orBeTurnka — JKCK “Fortis-Bayi1l” BreITaunBath apeHIHYIO
mwiary ¢ mas 2018 roga 10 HWCHONHEHWsI pEUIEHUs W3 pacyeTa
400 maHaTOB B MECHIl; B YIOBJIECTBOPEHUU OCTAIBHON YAaCTH MCKO-
BOro TpeboBaHMs ObUIO OTKA3aHO.

Pemiennem ['paxnanckoi kosuierni bakmHCKOro anesissiuoHHO-
ro cyza ot 17 centsa6pst 2018 roga amensiroHHas xajao0a UCTIa He
ObLIa yIOBJIETBOPEHA, anesuIiuoHHas kainoba orBeTunka — KCK
“Fortis-Bay1l” wacTuuHO yIOBIETBOpEHA, PEIICHHE Cyaa TEpBOM
WHCTAHIIMM OTMEHEHO U MIPUHSATO HOBOE pelIeHue Mo aeny. JlaHHbIM
penieHreM uckoBoe TpedoBanue B. Mup-baruposoii Ob110 yacTHy-
HO YJIOBJIETBOPEHO, yCTAHOBJIEHO, YTO BMECTO CHECEHHOU KBapTUPHI
HOMEp 25, pacnoyiokeHHOU 1o aapecy ropoj baky, Cabaunbckuit
paifon, ynuna ['ypbana A66acosa nom 27 XKCK “Fortis-Bayil” 6yner
BblIIaunBaTh B. Mup-baruposoii ¢ aBrycra 2016 roga 300 manaTtoB
B MECHI] 32 HA€M >KHJIbsI 1O IIPEIOCTABICHUS €1 HOBOI KBApTHUPHI B
YKUJIOM 3JIaHUH, KOTOpPO€ Oy/IeT MOCTPOEHO KOOMEPAaTHBOM BMECTO
CHECEHHBIX CTPOCHMI, Ha KOOIEPAaTHB BO3JIOKEHA OOS3aHHOCTH
MpPEAOCTABUTh B COOTBETCTBYIOIIEM TOPSIAKE B HOBOM 3/IaHHU
HOBYIO KBapTupy Iomaasio Ha 20% Oosnblie oOmied mionaam
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KBapTUPbI, HAXOJUBIIIECICS B COOCTBEHHOCTH UCTIIA, B YIOBJIETBOPE-
HUU OCTAJIbHOW YaCTU MCKOBOIO TPEOOBAHUS OTKA3aHO.

IToctanoBnenuem [paxpanckon kxoiuternn BepxoBnoro Cynma
Azepbaitpkanckoir Pecriybnuku (nanee — ['paskmaHckas KOJJIETHs
BepxoBnoro Cyna) ot 7 mapra 2019 rona xaccanuoHHas xanoba
UCTIa ObLIa YaCTUYHO YOBJIETBOPEHA, PEIICHHE Cy/Ia aleIsSIIUOH-
HOM MHCTAaHUMU OTMEHEHO W JIEJ0 HAlpaBJIEHO B TOT XK€ CyA I
MOBTOPHOTO PAacCMOTPEHMsI, KacCallMOHHAs kajioba OTBETYMKA —
KCK “Fortis-Bayil” ne ynoBneTBopeHa.

Pemennem ['paxnanckon kosuiern bakMHCKOrO arneyuissiuoHHO-
ro cyma ot 15 mas 2019 roma aneuisiiMOHHBIE KaloObl UCTIA U
OTBETUMKAa HE OBUIM YJOBJIETBOPEHBI, pEIIEHUE Cyaa NepBOH
MHCTAHI[UU OCTABJICHO 0€3 U3MEHEHMUS.

IToctanosnenunem ['paxnanckoi komieruu BepxoBuoro Cyna ot
11 oxts16pst 2019 ronma pemienue cyaa aneuIIIMOHHOW MHCTAHIIMH
OCTaBIIEHO 0€3 M3MEHEHHUSI.

KCK “Fortis-Bayil”, obparuBmuce ¢ xanoboit B Kouctu-
tyuuonHblii Cyn Aszepbaiimxanckoil PecnyOnuku (nmanmee —
Koncturynuonnsiit Cyn), pocuil MPOBEPUTh COOTBETCTBUE TOCTa-
HoBiieHus ['paxxnanckoii koyuterun Bepxosuoro Cyna ot 11 okTsi0ps
2019 roma Koucturymuu wu 3akoHaM  A3zepOaiiKaHCKON
Pecnyonuku (nanee — Koncrurymus).

’Kanob6a Gpu1a 060CHOBAaHA TEM, UTO CY/ KacCallMOHHOW MHCTaH-
MU HempaBWJbHO npumeHus cratbu 4.2.1 u 4.2.2 I'pano-
CTPOUTEIIBHOTO U CTPOUTEIBHOTO Kojekca AzepOaiigkaHCKON
PecnyOnuku (manee — I'pagocTpOUTENBHBI M CTPOUTEIBbHBIN
Konekc), crateu 21, 152.1, 211, 1115 T'paxmanckoro koaekca
A3zepOaitmkanckoit PecnyOonuku (manee-I'pakmaHCKuil KoJeKc),
crarbu 102, 103.2, 416, 417.1.4 u 417.2 I'paxk1aHCKOTO MPOIECCY-
aJpHOTO Komekca AsepOaitmkanckoir PecnyOnuku — (mamee
I'paxnganckuil mnpoueccyaidbHblid  Kogekc) u IlocTtaHoBneHue
Kabunera MunuctpoB Azepbaitmxanckoit Peciyonuku “O pomnosn-
HUTEJBHBIX MEpax M0 YCKOPEHHUIO COI[UATbHO-IKOHOMHYECKOT0 pa3-
Butus CypaxaHckoro, Hacumunckoro, XarauHckoro, HaprumaHoB-
ckoro, Huzammuckoro, fcamanbckoro, Cabaunbckoro, [lupain-
JaXWHCKOTO, Xa3apckoro paiioHoB ropoma baky” ot 25 deBpans
2016 roga Ne 86 (nanee— [loctanosnenne Kabunera MUHUCTPOB), B
pe3yabpTare 4ero okasajach HapylleHa MpeayCMOTpeHHas 4yacThio |
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ctarbu 60 KoHCTUTYIIMM rapaHTHs 3aIIMTHI IPaB U CBOOO/] 3asIBUTE-
751, B aIMUHUCTPATUBHOM IOPAJIKE U CYJE.

B. Mup-barupoBa B 3asBinenun, aapecoBaHHoM KoHCTHTY-
nuoHHomy Cyny, BbIpaxkasi MpPOTECT, yKaszaja Ha JOOPOBOJIBHOE
ucnonuenue XXCK “Fortis-Bayi1l” pemienust cyna, BbIiaTy JA€HET U
IPOCHJIA TPEKPATUTD IPOU3BOICTBO MO KOHCTUTYLIHOHHOMY JIEITY.

XKCK “Fortis-Bayil”, o6parusmmce B Koncrutyrmonnsiii Cyz ¢
JTOTIOJTHUTENbHBIM 3asiBJICHHEM, yKa3aJjl, YTO YUYUThIBAs TO, UTO OCIa-
puBaeMoe mnocTaHoBieHHe [paxknaHckoil kosieruu BepxoBHOTO
Cy/la HEeMeIJICHHO BCTYIMJIO B 3aKOHHYIO CHUJTY M OBLJIO HAMpaBJIeHO
Ha MPUHYAUTEIBHOE UCIIOJIHEHHE, a TAKKe TAKEI0€ MaTepuaibHOe
nosiokeHnue ucrua B. Mup-barupoBoii, oTcyTcTBHE KpOBa, KapaH-
THUHHBIA pEXUM IPUMEHEHHBIM u3-3a nanaemuun COVID-19,
19 mapra 2020 roga 100pOBOJIBHO MOJHOCTHIO MTEPEUHCIINIT HA JTNY-
HbIi OAHKOBCKUI CYET MCTLA CPEJCTBA, YCTAHOBJICHHbIE PELICHUEM
Cyla, OJHAKO, MCXOAs M3 BIMSAHUS nocTaHoBieHUs I[lnenyma
KoHCcTUTYIIMOHHOTO Cyla Ha Jiefa JIaHHOM KaTeropuu, MpoCui He
IpeKpalaTh NPOU3BOACTBA 110 KOHCTUTYIIMOHHOMY JI€JTy U MPUHATH
OKOHYATeJIbHOE PEeIlCHUE.

VYuurtsias BelieorMedeHHoe [lnenym KoHctutynuoHnHoro cyna
B CBSI3U C KaJI000# cuuTaeT He0OXOTUMBIM OTMETUTH CIIEAYIOIIEE.

CornmacHo TtpeboBanusim crared 13 u 29 Konctutyuuu, B
Azepbaitxkanckoir Pecriybnuke coOCTBEHHOCTh HEMPUKOCHOBEHHA
U oxpaHsiercs rocyaapctBoM. Kaxkawlii mMeeT mpaBo COOCTBEHHO-
cti. Hu onuH Bua cOOCTBEHHOCTH HE MPEBATUPYET HAJ JAPYTHMHU.
[TpaBo coOCTBEHHOCTH, B TOM YHCJE MPABO YaCTHOW COOCTBEHHO-
CTH, OXpaHseTcst 3akoHOM. [IpaBo cOOCTBEHHOCTH BKJIIOYAET B ceOs
npaBo COOCTBEHHUKA €AMHOIMYHO UM COBMECTHO C JPYTUMH JIHIa-
MU BIIAJIETh, MOJB30BATHCS U PACTIOPSHKATHCA UMYIeCTBOM. HUKTO
HE MOXXET OBITh JHILIEH COOCTBEHHOCTH WHAye, KaK I0 PEIICHUIO
cyna. OtuyxkaeHne COOCTBEHHOCTH MJSi TOCYIApCTBEHHBIX HYXKIT
MOJKET JIOMYCKaThCs TOJIBKO MIPH YCIOBUU MPEIBAPUTEIBLHOTO, CIIpa-
BE/UIMBOTO BO3MEIIEHUS €€ CTOMMOCTH.

["apanTHs 3TOTO MpaBa, KaK OJJHOTO U3 HEOTHEMIIEMbBIX M HEJIEIH-
MBIX OCHOBHBIX NpaB U CBOOOJ YeJOBEKAa M TpaKIaHWHA TpPE-
yCMaTpuBaeT CO3/1aHUE JUIsl YHACTHUKOB I'PAKIAHCKUX MPAaBOOTHO-
HIEHUI BO3MOKHOCTH OCYILECTBIICHUS €€ B YCIOBHSIX UMYIIIECTBEH-
HOW HE3aBUCUMOCTH, CBOOOBI BOJIU B COOTBETCTBUH C IPUHIIUITAMHU
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MIPABOBOTO PAaBEHCTBA HEMPHUKOCHOBEHHOCTH COOCTBEHHOCTH, a B
clly4yae HapylIeHUsl — 3alllUTy B CYJE.

Coneprxanue mpaBa COOCTBEHHOCTH CJIEAYyET MOHUMATh, IPUHU-
Masi BO BHUMaHME TMoJio)keHHus1 ctaTbu 13  KoHcTUTyuuu.
CoOCTBEHHOCTD, KaK Ba)KHBIH MHCTUTYT TPaXJTAHCKOTO OOIIEeCTBa,
SBIISIETCS OJTHUM W3 TJIAaBHBIX (PAKTOPOB, COCTABISIOIIUX OCHOBY
pa3BuTHUs SKOHOMHUKHU. [109TOMY COOCTBEHHOCTH, OOBSIBIICHA HETIPHU-
KOCHOBEHHOM 10 cTtarhe 13 KoHCTUTYMHM U OXpaHsSEeTCs TOCYy1apCT-
BoM. [IpaBo cOOCTBEHHOCTH, BHICTyMAs, KAK OCHOBA CBOOOBI KaX-
JIOTO UHJUBHU/A OOIIECTBA, SBISIETCS BaKHBIM YCIOBHEM JJISl pa3BU-
TUS JIMYHOCTH W CBOOOAHOrO MpeanpuHumarenbcTBa. Hapsiay c
ATUM, HECMOTPS Ha 3HAYMMOCTh OTMEUEHHOTO MpaBa, OHO He 00s13a-
TEJTLHO U MOXKET OBITh OorpaHudeHo. CienyeT NMpUHUMAaTh BO BHUMA-
HUE, YTO TTIOMUMO TOTO, YTO COOCTBEHHOCTb HECET BaXXHYIO (PYHK-
IIUIO B OCYIIECTBICHUH OCOOBIX HHTEPECOB YETIOBEKA, UMEET €IIIe U
BRXXHYIO COIMANIbHYIO (DYHKITUIO B COIMATILHO HAMPABICHHOM TOCY-
JlapCTBE Ha OCHOBaHMM coxaepkanus craren 15 KoHctutynum
(ITocranosnenue Ilnenyma Koncrurymuonnoro Cyna “O TonkoBa-
Huum crared 107-2.1 wu 107-5.1 TI'paxxkganckoro Kkojekca
AzepOaiimxanckoit Pecriyonuku” ot 16 nexabps 2011 roga).

Crnenyer Takxe y4ecTh, YTO B KOHCTUTYLIMM HapsiAy ¢ 3aKperuie-
HUEM TMpaBa COOCTBEHHOCTH, YCTAHOBJICHBI MPEEIbl €r0 OO0IUX U
crienuanbHbIX orpannueHui (dacteb Il crateu 13, wacts Il crarbu
29 u yacts II crateu 71 Konctutynuu, crarbs 3.3 KOHCTUTYIIMOH-
HOTO 3akoHa AszepOaiimkanckoit PecryOnuku «O perynmpoBaHuH
OCYIIIECTBJICHUSI TPaB M CBOOOJ 4enoBeKa B A3zepOailpKaHCKOM
PecnyOnuke»). Tak, orpaHudeHue mnpaBa COOCTBEHHOCTH JOJKHO
0TBeYaTh TPEOOBAHUSIM 3aKOHHOCTHU, TPUMEHSTHCS B LEJISIX 3AIUTHI
npaB U cBOOOJ APYTUX JHII, OBITH MPONOPIIMOHAIIBHBIM U HE U3Me-
HATH CYTh JAHHOTO KOHCTUTYIIMOHHOTO IpaBa. Bo3MOXXHOCTH Tako-
O OTPAaHUYEHHUS U €ro XapakTep, BKIIOUas JOCTOMHBIM ypPOBEHBb
YKU3HU, 00YCIIOBJICHBI 3aIIIUTON KOHCTUTYIIMOHHO 3HAYUMBIX 1IEHHO-
creil. OTpakeHHE COLMAIbHOW 3aIlUThl TpakJaH U 3a00Thl O
JIOCTOMHOM YPOBHE >KM3HU B PsAJly KOHCTUTYLIHMOHHBIX LI€JIEH rocy-
JTapcTBa B colMaiibHON cdepe u ycTaHoBleHWHM B KoHcTUTymmu
TOTO, YTO HUKTO HE MOXKET ObITh HE3aKOHHO JIUIIEH CBOETO JKUJIUIIIA,
CBUJICTEIILCTBYET O BAXKHOCTH W KOHCTUTYIIMOHHOM 3HAYMMOCTH
roCyJapCTBEHHON MOJUTUKU B cdepe KUIMIIHBIX OTHOIICHHM.
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[TosTOMY, TPUHSATHIE PEIICHUS O KWJIMIIIHON MOJIUTUKE TOCYIapCT-
Ba, KOTOPBIE ABJISAIOTCSI KOHCTUTYLIMOHHBIMUA OCHOBAaMH, IIPU COOJIIO-
JIEHUU BBITEKAOMIMX U3 KOHCTUTYIIMM YCIOBHII MOTYT BBICTYIIaTh B
KauecTBE OCHOBaHMS JJIsl OrpaHMYeHHs IpaBa coOcTBeHHOCTU. Ho B
KQ)XJIOM ClIydae Takoe OrpaHuyeHue, OyIydd pa3yMHO IMPOHOPIHO-
HaJIbHBIM TIOCTABJICHHOM IIEJIM, HE JOJDKHO HallaraTh Ha BIaAelbla
uHauBUAyasHOoe U upe3smepHoe Opemsi (Ilocranosnenue [lnenyma
Konctutynmonnoro Cyna “O tonkoBanuu crtared 1, 5 m 12 3akona
A3zepbaiimpkanckoit PecyOnmuku “O mpuBaTH3aIluy KUAJTUITHOTO
donma B Azepbarimkanckoit Pecriyonuke™” ot 21 nexabps 2012 rona).

AHaJIOTUYHbBIE MPABOBBIE MTO3UIIMH 0 3TOMY BOIIPOCY BBIPA3WII U
EBporneiickuii cyn o nmpaBam yesnoBeka (nanee — EBponeiickuii cyn).
OTHOCHUTENIbHO BMENIATEIbCTBA B MPaBO coOCcTBeHHOCTH, Cyn oTMe-
TWJI, YTO BaXKHBIM U OCHOBHBIM TpeOoBaHueM ctarbu | [Iporokona
Ne 1 x KonBenruu “O 3ammuTe mpaB 4eIoBeKa U OCHOBHBIX CBOOOT”
SIBIISIETCS TO, YTO JIF0OOE BMEIIATEIHCTBO B COOCTBEHHOCTH CO CTO-
POHBI TOCYAAPCTBEHHOTO OpPraHa JIOJKHO OBbITh MOJHOCTBIO 3aKOH-
HbIM. C TOYKU 3peHMsI KOHBEHLIMH TpeOOBaHHE 3aKOHHOCTH O3HaYa-
€T COYETaHHE BHYTPUTOCYJAPCTBEHHBIX ITPABOBBIX HOPM C MPHUHIIHU-
noMm BepxoBeHcTBa 3akoHa ([locranosnenue mno neny «Kymornmy
npotuB bonarapun» ot 10 mast 2007 roxa).

Ha ocHoBannm npeneneHTHoro npasa EBpomneiickoro cyna, npu-
cymmii crarbe 1 [Iporokona Ne 1 k KonBeHunu npuHiun “cripaBen-
auBOro OanaHca”, Kak TaKOBOW MpeArojaraeT Hajlu4yue OOIIEero
uHTepeca odOmecta. [Ipu BMemmarenscTBE B MPaBO OECHpersiT-
CTBEHHOTO TIOJb30BaHMSI COOCTBEHHOCTHIO CIIEyeT COOMI0OAaTh
“cripaBeJTMBBIN OanaHC” MEXIy OOIIMMH MHTEpPECaMH OOIIECTBa U
TpeOOBaHUAMM 3aUIUThl OCHOBHBIX MpaB MHAMBHUAA. [0BOps KOH-
KPETHO, MpU MPUMEHEHUU TOCYIapCTBOM TOM WM WUHOU MEPHI...
JOJKHA OBITH pa3yMHasi cOpa3MepHasi CBSI3b MKy TPUMEHIEMbIMU
cpeactBamu M mnocrtaBieHHoW uenbio (IlocranoBnenuwe mo npemy
“bponnosckuit npotus llomemm™” or 22 utons 2004 roma, §148,
§150; IlocranoBnenue no aeny “CkopauHo npotuB Uramum” ot
29 mapta 2006 roxga, §93).

Ornupasich Ha yKa3aHHbIE PABOBBIE MMO3UIINH, CIIETYET OTMETUTD,
YTO PpEryJUpOBaHME 3aKOHOAATEIEM IpaBa COOCTBEHHOCTH Ha
KUITYIO TJIOLIAAb JTOJKHO OCYILECTBISATHCA HA OCHOBE CIIpaBeIJIu-
BOTO U Pa3yMHOro OajaHca MpaB M MHTEPECOB BCEX YYACTHHKOB
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COOTBETCTBYIOLIUX MPABOOTHOLICHUM. {1 TOCTHXKEHUS 3TOW KOH-
CTUTYLIMOHHOM 1LI€JIM TaKO€ PEryJUpOBaHUE, & TAKKE YCTAHOBIICHHUE
Y UCCJIEIOBaHME Cy/laMH (PaKTUYECKUX OOCTOSITEILCTB KOHKPETHOTO
JieNa, y4eT pa3IuyHbIX (PAKTOB, BOSHUKAIOIIUX MM MOTYIIMX BO3-
HUKHYTh Ha OCHOBAaHUM JIaHHBIX OOCTOSITENICTB U KaK pe3ysbTar
OTCYTCTBHE HEOOOCHOBAHHBIX U M3JIUIIHUX OTPAaHUYEHU KOHCTH-
TYLIMOHHBIX IIPaB U CBOOOJ JOKHBI MPEJOCTaBUTh BO3MOXKHOCTb
NpUMEHEeHUs pa3indHoro noaxona. Kpome toro, crnpaBeuyiuBblid U
pa3yMHBbIN OajlaHC MHTEPECOB YYAaCTHUKOB COOTBETCTBYIOLIMX Ipa-
BOOTHOILIEHUH JIOJKEH OCYILIECTBIATHCS HA OCHOBE JIEHCTBYIOIIEH
CUCTEMBI IIPABOBOIO PETYIMPOBAHUS, C YUETOM HOPM BCEX OTpacient
npasa.

Kak BUHO U3 yCTaHOBJIEHHBIX CYIaMH OOCTOSITENIbCTB IPaKIaH-
CKOTO JIeJ1a, HA OCHOBAHMM 3aKJIIOUEHHUs ‘0 pe3yJbTaTax BU3yaJbHO-
ro TEXHHYECKOTO OCMOTpa, MPOBEACHHOIO B >KWJIOM 3HaHUM IIO
anpecy yin. I'ypbana Ab6Gacosa, 27 Cabamibckoro paiioHa ropona
baky” ot 7 mapra 2016 rona, Bel1aHHOTO [J1aBHBIM rocyapcTBEH-
HBIM NPOEKTHBIM MHCTUTYTOM “A3sepnomiemianxe”’ ['ocymapcTBeH-
HOTO areHTCTBa 0 Ha/A30py 3a 0e30MacCHOCTHIO B CTPOMUTEIHLCTBE
MuHucTepcTBa MO Ype3BBIYAHBIM CUTyaIusIM A3zepOailKaHCKOMi
PecriyOnuku (nmanee — 3axmrouenue [TTIM “AzepmoBnernanxe”),
3/1aHUE, PACIIOJIOKEHHOE 10 YIIOMSIHYTOMY a/Ipecy He OTBEYaeT Jei-
CTBYIOIIUM CTPOMUTENIbHBIM HOpMaM M MpaBuiiaM, oO1iemMy OOIHKY
ropoja, CYIIECTBYIOIIMM TIPaJOCTPOUTEIbHBIM TpPEeOOBAHUSM.
Tekyliee TEXHUYECKOE COCTOSHUE KWIIOTO 3[aHus SBISETCSA aBa-
PUITHBIM M ONACHBIM IS 3KCIUTyarauuu. IIpoBeeHne peMOHTHBIX,
BOCCTAaHOBHUTEJIBHBIX U YKPEMUTEIbHBIX PabOT B 31aHUU MPHU3HAHO
TEXHUYECKH M SKOHOMHUYECKHU HelenecoodpazHbiM. Ha ocHoBaHMM
BBIILICOTMEYEHHOTO, B 3aKIIOUEHUH OBLJIO YKa3aHO OCYIIECTBIICHHE
CIIeAYIONMX Mep: 1) mpekpaleHne dKCIuTyaTaliy 31aHusl 1 uHPop-
MHUpPOBaHUE 00 3TOM COOTBETCTBYIOIIMX OpPraHU3aluii; 2) 3KCTpPEH-
HOE BBICEJICHUE )KUIIBIIOB U3 3/1aHUs; 3) OTKIIOYEHNE BCEX KOMMYHH-
Kal[MOHHBIX JIMHUH B 374aHUY; 4) 3alpeT BXOJla B 31aHUE; 5) IKCTPEH-
HO€ OIpak/JICHHE 3[JaHUS U YCTAaHOBKA IIPEIYNPEXKIAIOIINX 3HAKOB.

[TocranoBnennem Kabunera Munuctpos McnonaurensHo# Bia-
ctu Cabamnbckoro paiiona ropoga baky B mATHIETHHI CPOK OBLIO
MOPYYEHO OCYIIECTBUTh CHOC M MepecTpoirky mo CabauiibckoMy
paiiony 41 >ku0ro 31aHusA, COCTOSIIErO U3 535 KBapTHUP, B KOTOPBIX
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npoxuBaeT 1819 denoBek, HaHOCAIUX yepd o0IIeMy BUAY rOpo-
J1a, HAXOISALLMXCS B aBAPUMHOM COCTOSIHUM U HE OTBEYAIOIIHX CYIIIe-
CTBYIOILIIUM T'PaJOCTPOUTENIBHBIM HOPMaM, a TAKKe JAPYTUX 34aHUM,
HEMPUTOJHBIX ISl MIPOKUBAHUS, HEXKUIBIX O0BEKTOB COIUATIBLHOTO
Y MHOTO Ha3HAYEHHUs, HA TEPPUTOPUH ITHX PAHOHOB, C COONIOICHHU-
eM TpeOOBaHUM TPaXKTAHCKOTO, YKHUIIUITHOTO, IPaI0CTPOUTEIHLHOTO
U CTPOUTEIHHOIO 3aKOHOJATENBCTB, MOJATOTOBKY JOKYMEHTOB IIO
TEpPUTOPUATIBHOMY IJIAHUPOBAHUIO, HEOOXOIMMBIX [Ji TMepe-
YCTPONCTBA TEPPUTOPUU U YACTEH TeppuTOpUU (IO pa3pabOTKu
CTPOUTENBHBIX TMPOEKTOB) M YTBEP)KICHUE C COMIACOBAHUEM C
['ocynapcTBEHHBIM KOMUTETOM I10 IPaIoCTPOUTETBCTBY M apXUTEK-
Type AzepbaiimkaHckoil Pecrybmuku, a TakyKe BbIauy COTJIacHs Ha
AKCIUTYaTaINIO TOJICKAIIUX CTPOUTEILCTBY KHUIIBIX 3/TaHUN 1 HEXKU-
JBIX 00BEKTOB, 00ECIIEUeHHE TIPEIOCTABICHUS C ATON B0 3eMeTTh
HAXOJSIIUXCA B TOCYIAPCTBEHHOW COOCTBEHHOCTH B IIOCTOSTHHOE
MOJIb30BaHUE WM B apeH]Iy, MOPYYUTh CTPOUTEIBHBIM KOMIIAHUSIM,
00s13aBIIMMCSI B COOTBETCTBHHU C TPEOOBAHUSMU 3aKOHO/IATENBCTBA 1O
CHOCY 3JIaHHI, HAXOAALIMXCS B aBAPUHHOM COCTOSIHUU JIO CTPOUTEIb-
CTBa HOBBIX 3/1aHUN BO3MECTUTH BBICEJICHHBIM U3 3THX 3aHUI JKUJTb-
1[aM PacXO/Ibl JJI1 BPEMEHHOTO pa3MEelIECHUsI B CheMHBIX KBAPTHPAX U
MPEIOCTABUTh UM COOTBETCTBYIOIINE KBAPTUPHI B HOBBIX KHUJIBIX 3/1a-
HUSIX, IOCTPOCHHBIX HA MECTE CHECEHHBIX CTPOCHHUI.

B coorBerctBruu ¢ nauabiM [Toctanosinennem KaOnuera MUHUCT-
poB, ¢ yuerom 3akmoueHus [TTIN “Aszepnosnernaituxe” u
obpamenus XKCK “Fortis-Bay1l” ot 21 mapra 2016 rona pacnopske-
HueM maBbl McnomauTensHo# Bnactu CabamiibCcKoTo paiioHa ot 28
mapta 2016 roma Ne 42, ObUI0 TPUHSTO PEIICHUE O BbIIaue paspe-
meHust Ha ocyuectBieHne AaHHbIM JKCK cHoca JBYyX3TaHOTO
JKAJIOTO 3JaHMs, PACHOJIOKEHHOTO [0 ajpecy: ropoxa baky,
Cabaunbckuii paiton, ynuia ['ypbana A66acoBa, 27 1 MPOEKTHPOBa-
HUE U CTPOUTEIHCTBO MHOTO3TAXXKHOTO KHUJIOTO 3/IaHUsA, CHOC HaXo-
JSIIIUXCST Ha TEPPUTOPUU SKUIIBIX M HEKUJIBIX CTPOCHHM, a TaKkKe
BBITIJIATE€ B COOTBETCTBUU C TPEOOBAHUSMH 3aKOHO/ATEIbCTBA,
HEOOXOANMBIX (PMHAHCOBBIX CPEICTB NIl BPEMEHHOTO pa3MeIIeHUs
JKUJIBILIOB, BBICEJIEHHBIX M3 ATHX 3[aHHUM, B ChEMHBIX KBApTHpaX [0
CTPOUTENIbCTBA HOBOTO KHJIOTO 37aHHSI U BBIJCIIEHUU B COOTBET-
CTBYIOILLIEM TIOpSAKE MAHHBIM JKHJIbLIAM KBAapTHP B JKUJIOM JIOME,
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KOTOPBIN OyZieT MOCTPOEH Ha MECTe CHECEHHBIX CTPOCHHUH, 3a CYeT
cpeacts JKCK “Fortis-Bayil”.

B stoit cBsa3u [Inenym Koncrurynmonnoro Cyaa cuuraer mene-
COO0pa3HBIM paccMOTpeTh psAn cTared ['pamocTpourtenbHoro u
CTPOMUTENBHOTO KOJEKCa, OINPEesSIONero MpaBOBblE€ OCHOBBI,
INPUHLMIBI TPATOCTPOUTEIBHON M CTPOUTENIBHON JNEATENBHOCTH, a
TaKkKe TpaBa W OOS3aHHOCTH TOCYJApCTBa, MYHHUIUIAIUTETOB,
bu3MUECKUX WM IOPUIUYECKUX JIMI B O0NACTU T'PaJOCTPOUTENb-
HOW U CTPOUTENIBHOM 1eATEIbHOCTH.

CornacHo crarbe 3.0.20 ykazanHoro Kopekca, pekOHCTpYKIUs
00BEKTa CTPOUTENIHCTBA—AITO BBHINOJHEHHE HAa OCHOBE COOTBET-
CTBYIOIIETO MPOEKTa paboT, B TOM YHUCIIE CBA3aHHBIX C MOHTa)KOM
JMHUI UHKEHEPHO-KOMMYHUKAMOHHOTO 00ECIIEYeHUsI CTPOUTETb-
HO-MOHTaXHBIX, IYCKOHAJIQJJOYHbIX pPAaOOT, HANpaBJICHHBIX Ha
UCTOJIb30BaHNE IO HOBOMY HA3HAUYEHUIO 00BEKTa MM MOJEpPHM3a-
IIUIO KCIUTYaTallMOHHBIX KaueCTB 00bEKTa, BHEAPEHNUE HOBBIX TEX-
HOJIOTHM WJIW CTPOUTEIBCTBO HOBBIX 3/JaHUI U COOPYKEHUMU.

Ha ocnoBanuu crareit 4.1 u 4.2 nannoro Kopgekca, mens rocy-
JApPCTBEHHOM MOJIUTUKH B chepe rpaloCTPOUTEIbHON U CTPOUTEb-
HOM J1eATEIbHOCTH COCTOUT B 00€CIIEUeHUH COIIMATIbHO-9KOHOMUYE-
CKOT'O Pa3BUTHsI TEPPUTOPHI M HACEIEHHBIX ITyHKTOB, 3aIlIUTE YacT-
HBIX UHTEPECOB, NPEIOTBPALICHUN IPUUMHEHUS BpeJa KU3HU, 3]10-
POBBIO, UMYUIECTBY JItOJIEH, 00ecreueHnH IKOIOrnueckoi Oezomnac-
HOCTH U 3alUThl OKPYXKalOIIeH cpebl, OXpaHe NaMsITHUKOB HCTO-
puu ¥ KyabTypbl. OCHOBHBIMU HaIIpaBICHUSMH TOCYIapCTBEHHOU
NOJIMTUKH B cpepe rpaioCTPOUTENHHON U CTPOUTEIHHON JEATEb-
HOCTH SIBJIAIOTCSI OIpE/IeJICHUE HAINpaBICHUM pa3BUTHUS TEPPUTO-
puii, o0ecrieueHre palMOHAIBHOIO UCIOIb30BAHUSA U YCTOMYHUBOIO
pa3BUTHUSL TEPPUTOPUI MOCPEICTBOM IUIAHUPOBAHUS TEPPUTOPUU U
qacTu Tepputopun AsepbOaiixanckoi PecnyOnuku, a Takxke
YMEHBIIEHUE OTIUYMA C TOYKU 3PEHHUS CO3IaHHUs Ha TEPPUTOPHUU
Azepbaiimkanckoil PecriyOnuku 61aronpusTHON U 310pOBOM Cpe/Ib
JUIS TIPO’KUBAHUS JIFOJCH, pabOThl M OTJbIXAa U MOCTENIEHHOE yCTpa-
HEHHE 3TUX OTINYHUH.

TeppuropralibHOE MJIAHUPOBAHNE OCYIIECTBIIETCS C TOUKU 3pe-
HUSI TOCYHApPCTBEHHBIX HYXJ M TI'PaJOCTPOUTENIbHBIX LEEH.
TeppuropuajibHOE MJIAHUPOBAHUE JOJKHO 00ECIeUunBaTh YIOPSI0-
YEHHOE Pa3BUTHE I'PaJOCTPOUTENIHCTBA U COLUAIBHO CIIPaBEATINBOE
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HCIIOJIb30BaHKUE 3€MEJIb, COOTBETCTBOBATH OIArOCOCTOSIHHIO OOIIe-
CTBa, CITYHUTb ()OPMHUPOBAHUIO OJIATONPUSATHOH /IS YEIOBEKA U 3/10-
POBOI OKpY>KarOIIEH Cpebl, COXPAHEHUIO U PA3BUTHIO HEOOXOIH-
MBIX JUISI )KM3HH TPUPOAHBIX OCHOB. [Ipu moAroroBke JOKYMEHTOB
[0 TEPPUTOPHATILHOMY TUIAHUPOBAHUIO OOIIECTBEHHBIE U YaCTHBIC
MHTEPECHI TOJDKHBI ObITh COaTaHCHPOBAHBI HA CIIPABEUIMBOM OCHO-
Be (ctarbs 17 I'panocTpOUTENBHOIO M CTPOUTEIBLHOIO KOJIEKCA).

[Inenym Koncturynmonnoro Cyna oco0o0 MOTYEPKUBAET, YTO
NOPSIIOK  M3BATUS 3€MeNlb ISl TOCYIapCTBEHHBIX HYXI B
AzepOaiimkanckoit PecriyOnuke, HAYMCIEHUST M BBIILIATHI CBSI3aH-
HOM C 3TUM CyMMBbI KOMIIEHCAIIMH, a TAKKE HOPMBI, PErYJIUPYIOIINE
JPyTH€ OTHOILIEHHUS, BO3HHMKAIOUIME MEXIYy CTOPOHAMH B JAHHOU
cepe, ycranoBneHsl 3akoHOM A3zep0Oaiikanckoi Pecmyonuku “O06
U3BATUU 3€Mellb JJIsi TOCYJapCTBEHHBIX HYXKI U [pakmaHckum
KOJIEKCOM. B cTarpe 3 jaHHOTrO 3aKOHA MEePEUYMCIIEHbl TOCY1apCTBEH-
HbIE HYXKJIbl, SBJIAIOIIMECS OCHOBAHUEM Ul U3bATHUS 3emenb. Ha
OCHOBAHMM ITOM CTAThU 3€MJIM MOTYT M3BIMAThCS JJIsi TOCYIApCT-
BEHHBIX HYK] TOJIbKO B CITydasx MPOKJIAJAKU U YCTAHOBKHU JOPOT U
JIPYTUX KOMMYHUKAIIMOHHBIX JIMHUN (MarucTpajbHBIX HedTe — U
ra3onpoBOJOB, KaHaJIW3alMu, JJIEKTPUUYECKHUX JIMHUN BBICOKOTO
HaNpPsUKEHUs, TUAPOTEXHUUYECKUX COOPYKEHHI) roCy1lapCTBEHHOTO
3HaYeHUs], 00eCreYeHUsl HaJIe)KHOW OXpaHbl TOCYyAapCTBEHHOM Tpa-
HUIIBI HA TIOTPAHUYHOM TOJIOCE, CTPOUTEIHCTBA 0OBEKTOB 0OOPOH-
HOTO 3HAYEHUSI U 0OBEKTOB O€30MMACHOCTH, CTPOUTENHLCTBA OOBEKTOB
TOPHOIOOBIBAIOIIEH MPOMBIIUIEHHOCTH TOCYIapCTBEHHOIO 3Haye-
HUSl, YBEJIMUYEHUSI TEPPUTOPUNA MOPCKOIO MOPTA.

[TocTanoBnenue KabuHera MUHUCTPOB OBLIO MPUHATO HA OCHO-
BanuM nyHkTa 1.8 VYkasza Ilpesunmenta AzepOaiimxanckoit Pecmy0-
muku oT 4 centsaopst 2012 roma Ne 695 “O nmpumenenun 3akoHa
AzepOaiimxanckoit Pecriyomuku Ne 392-IVQ ot 29 utons 2012 roga
“O0 yTBEepKIE€HHMH, BCTYIUIEHHU B cuily ['pamocTpoUTENnbHOro H
CTPOUTENIHLHOTO KoJiekca A3epOaiimkanckoil PecriyOnuku u cBsizaH-
HOM C 3THM IPaBOBOM DETyJIUPOBAHUU’ C LEIbI0 MPOAOKEHUS
paboT 1o O1aroycTpoiCTBY M CTPOUTEILCTBY, CHOCA 3[JaHUM, HAXO-
JIIIMXCS B aBAPUHHOM COCTOSIHUM M CTPOMUTENBCTBA HA MX MECTE
HOBBIX B COOTBETCTBUH C COBPEMEHHBIMU TPEOOBAHUAMU U yIyudllle-
HUS )KUJTUIIHO-OBITOBBIX YCIOBHUM KUJIbLIOB aBapUMHBIX 3JaHUI Ha
tepputopuun  CypaxaHckoro, HacumuHckoro, XaramHCKOTrO,
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Hapumanosckoro, Huzamunckoro, fcamansckoro, Cabamiibckoro,
[InpanmnaxuHckoro, Xazapckoro paiioHoB ropona baky. Llens nanxo-
ro I[locraHoBneHUs 3aKIOYaeTCs HE B U3BATUU Yy COOCTBEHHMKA
MMYLIECTBA, HAXOJALIErOCsl B aBAPUKWHOM COCTOSIHUHM, & B PEKOH-
CTPYKLMHU UMYIIECTBA, IPUBEJCHNUU €T0 B PUTOJJHOE JIJIs1 SKCILTya-
Talldd COCTOSIHUE W BO3BpAIllEHUE B TMOJb30BaHHUE COOCTBEHHHKA,
YTOOBI 00ECTIEYNTh 30POBOE M OE30MaCHOE MPOKUBAHKUE B CTPOH-
TEIbHBIX 00BEKTaX, MPEeIHA3HAYCHHBIX JIJIs1 TPOKUBAHUS JTIOACH UITH
WCIIOJI30BaHUs UMHU. B TO ke Bpems cllelyeT OTMETUTh, YTO IPHU
pPacCMOTPEHUH CyaMH CIIOPHOTO BOINPOCA JAHHBIA HOPMAaTUBHBIN
IIPABOBOM aKT HAXOJUJICA B CHUIIE.

IIpn paccMOTpeHHMH AAHHOTO CHOpa CYAOM aNeUISALUOHHON
WHCTAHIIMK OB NpuUMeHeHbl ctatbu 28.3 u 28.4 JKumuniHoro
Kojiekca AszepOaitkanckoir PecnyOnuku (manee — JKumuniabrin
KOJIEKC).

B cBsa3u ¢ atum IInenym KoHcTutynimonHoro cyna ormedaer ciie-
JTyIOIIee.

IIpaBo Ha xwnunie Bbipaxaercss B yactu | crarbu 43 Kouctu-
Tyl B HeratuBHOU (opme. Tak, HAa OCHOBAaHUU JTAHHOW CTaThH,
HUKTO HE MOXET ObITh HE3aKOHHO JIUIIEH KIJIUIIA.

DTO0 npaBo, 3akpersieHHoe B KOHCTUTYLMH, BBIPAXKAET BO3MOXK-
HOCTb KaXKJIOTO BJIQJIETh MTOCTOSHHOM KUJIOM TIJIOMIAIbI0 U Oecrpe-
MATCTBEHHO TIOJIb30BAThCS €10, COOIIOIast YCIOBUS, YCTAHOBICHHBIC
3akOHOM. [TTaBHass 0COOEHHOCTh MpaBa Ha JKUIIUIIE 3aKII0YaeTCs B
BO3MOXKHOCTH YYAaCTHHUKOB JKUJUIIHBIX OTHOIICHUH CBOOOMHO H
OecnpensiTCTBEHHO OCYLIECTBIIATH 3TO MPaBO MO CBOEMY YCMOTpe-
HUIO U B COOTBETCTBUU C 3aKOHHBIMU HHTepecamu. Yacts Il nannomn
CTaThU HAIPABIIIET OpraHbl TOCYJAPCTBEHHOM BIIACTU JJIsl pealin3a-
MU TpaBa Ha XWIHILE, C TEM YTOObI TOCYJapCTBO MOOIMIPSIIO
CTPOUTENBCTBO KWIIBIX 3[JaHUNA U JOMOB, IPUHUMAJIO CIIeIUaTbHbIE
MEpHI JIJIs1 OCYILIECTBIICHHUS MpaBa JIOAEH Ha KUITULIE.

Hcexons W3 yKa3aHHOW KOHCTUTYIIMOHHOM HOPMBI, IIPaBOBOE
PEryJIMpOBAaHUE KUJUIIHBIX OTHOLICHUH HAUIO OTPa)XEHHUE B
KunuiHom konekce.

JKununiHoe mpaBo B OCHOBHOM 0O0€CTIEUMBAETCS MyTEM TPEJO-
CTaBJIEHUS KUJIOM MIIOIIAIA B IOPSAKE U MO HOPMaM, YCTAHOBJICH-
HBIM 3aKOHOM (IO OYEPEIHOCTH W BHE OYEPENM ISl HEKOTOPHIX
KaTeropuil rpaxaaH) U3 TOCYAapCTBEHHOTO XKWIMIIHOTO (oHIa, a

93



TaK)Ke TONYyYEHHUs KWJIOW TUIONIAM y COOCTBEHHHKA Ha COTIIACO-
BaHHBIX YCIOBUSAX (apeH ia, 0e3B03ME3THOE MTOJIb30BAHUE U JIP.) WIH
BO3ME3/IHOTO (KYIUIsA-IpoAaka, 0OMEH U Jip.) MO0 0e3BO3ME3THOTO
npuoOpeTenus (HaciaeAcTBO, AapeHue u np.). s BO3HUKHOBEHHUS
npaBa Ha JKUJUIIE BO BCEX CiIydasix TpeOyeTcs: COONIOEHUE COOT-
BETCTBYIOIIMX MPaBUJI, MPETYCMOTPEHHBIX JIEUCTBYIOIINM >KUITUIIL-
HBbIM M TPaXKJIaHCKUM 3aKOHOJATEIbCTBOM.

KunuiiHbelil KOJIEKC CrelralibHBIMU HOPMaMU pEryaupyeT Inpa-
BOOTHOIIICHHUS, CBA3aHHBIE C TPEIOCTABICHHEM >KUJIBIX MOMEIle-
HUM, UX UCIOJIb30BaHUEM, MIPEKPAIIEHUEM TAKOTO HCIIOJIIb30BAHMS,
yIPaBICHUEM >KWIHUIIHBIM (DOHIOM, OOecrieueHneM ero cojeprxa-
HUS, a TAKXKE YKPEIJIEHUEM 3aKOHOJATEIbCTBA B KUJIMILHOM cdepe.

Ha ocuoBaunu crareu 28.1 XumuiHoro xogekca cOOCTBEHHHUK
JUIsl TIPEIOTBPAIEHHUsS] aBApUHHOTO COCTOSIHUSI KBapTUPBI (KHIIOTO
3naHus) 00s3aH CBOEBPEMEHHO MPOBOIUTH €€ PEMOHT, a B Cllydae
aBapUUHOTO COCTOSIHUSA KBapTUPbl (KUJIOTO 37aHUs) MO NPUYHUHE
CTUXUUHOTO O€JCTBUS UM TIO UHBIM MPUYMHAM, HE 3aBUCSIIUM OT
coOCTBEHHHUKA, POBECTU €€ PEMOHT U PEKOHCTPYKIUIO B Hanbosee
BO3MOKHBIN KOPOTKUU CpoK. B cooTBeTCTBMM CO cTarhe 28.3 naH-
Horo Konmekca ecnu coOOCTBEHHUK KBapTUPHI (KUIJIOTO 37aHUS) HE
BBITIOJIHAET OOS3aHHOCTh, yKa3aHHYI0 B cTarbe 28.1 HacTosmero
Konexkca, cy1 Ha OCHOBaHMM MCKA HAHUMATEIIEH, COCEECH T MHBIX
3aMHTEPECOBAHHBIX JIMII, a TAK)Ke OpraHa (OpraHu3aluu), yCTaHOB-
JIEHHOTO COOTBETCTBYIOIIMUM OPraHOM HCIOJHUTEIBHON BJIACTH,
MOXKET TMPUHATH pelieHue 00 aBapUTHOM COCTOSHUU KBapTHUPBI
(ckmioro 3maHus). B gaHHOM perieHnn JOKeH OBITh OIpeesieH
pa3yMHBIN CPOK ISl pEMOHTA KBapTUPbI (>KUJIOTO 37aHUs ), HaXOs-
nieiicss B aBapuHOM COCTOSIHMHM. DTOT PEMOHT OCYILECTBISETCS
COOCTBEHHHUKOM KBAapTUPbI (KHIJIOTO 3[1aHUs), HAXOJsIIeics B aBa-
PUIHOM COCTOSIHUH, U 3a €r0 CYET.

CornmacHo ctarbe 28.4 eciu COOCTBEHHHKH KBAPTHPHI (KHUIIOTO
3/1aHUs1), HaxoAsIIEHCs B aBapUUHOM COCTOSHMM, HE HCIOJIHSIOT
npeaycMoTpeHHoe cratbeit 28.3 Hacrosmmero Komekca cyneOGHoe
pellleHre B YCTAHOBJICHHBIN CPOK WJIM BOOOIIE OTKA3bIBAIOTCA OT
pEeMOHTa, KOTOPBIN TpeOyeTcs MPOBECTH HE3aMeUIUTEIbHO, KBApTH-
pa (Kuiioe 37aHue), HaXOIAIAsACs B aBApUITHOM COCTOSTHUU, JTOJDK-
Ha OBITh MpOJIaHa MO CyAeOHOMY PEIICHHUIO HAa OTKPHITOM ayKI[MOHE
JMILY, KOTOPOE COINIACHO MPOBECTH TpeOyromuiics peMoHT. B nan-
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HOM pEUIEHUH, C YYETOM IPENJIOKEHUN HE3aBUCUMOIO OLEHIIMKA,
Cy/l TAK)K€ YCTaHABIIMBAET LIEHY, 10 KOTOPOM KBapTupa (3Kujioe 31a-
Hue) OyJeT BhICTABIIEHA HA ayKI[HOH.

Kak BuaHO, ykazaHHbele cTarby JKWIMIIHOTO KOJEKCa perysu-
PYIOT OCHOBBI U ITpaBWJIa PEKOHCTPYKIMU U (WIN) MepeIuIaHuPOBKH
KBApTUPBI (KUJIOTO 37aHMs ), HAXOIALIEHCS B aBAPUMHOM COCTOSIHUM
MMEHHO COOCTBEHHUKOM. DTH CTaTbH, HE MOT'YT BOCIIPUHUMATHCS B
KaueCTBE HOPMbI, IIOJyIeKalIe MTPUMEHEHHUIO B IIpOLIECCe peain3a-
IIUHM TOCYIapCTBEHHOM MOJUTHKHU B 00JIACTH I'PaJOCTPOUTENBHON U
CTPOUTENIBHON JEeATENbHOCTH U PEKOHCTPYKLUHMH aBAPUUHOTO
KUJIUIIHOTO (DOH/IA OCYIIECTBISIEMOM B COOTBETCTBHH C IOJIOXKE-
HUSIMHU [ paioCTpOUTENBHOIO U CTPOUTENIBHOTO KOJIEKCA, U OJHOU U3
OCHOBHBIX L€l KOTOPOTO SIBISETCS MPENOTBPAIllEHUE BO3ZHUKHO-
BEHUS YIpO3bl XKU3HH, 3J0POBbIO, UMYILECTBY JIIOJEH WM TPUUNHE-
HUS BpeJa.

3akpemieHHas B ctarbe 60 KoHcTuTynMu aiMMHHCTpaTUBHAs U
cyneOHasi rapaHTHs MpaB U CBOOOJ BXOAAIIAs B YMCIO OCHOBHBIX
npaB M CBOOOJ 4YeNOBEKa W TPa)KJIaHMHA BBICTYNAET B KauecTBE
rapaHTa u Jpyrux npas, 3akpemsieHHbIX B Koncturyuuu. B coot-
BETCTBUM C 4YacTbl0 | NaHHON CTarbM, KaXkKJIOMy TrapaHTUpYeTCs
3aIUTa €ro mpaB U CBOOOA B aIMUHUCTPATUBHOM IOPSIKE U CYAE.

CornacHo mpaBoBOW Mo3uluu, chopmynupoBaHHoi [lnenymom
Konctutynmonnoro Cyna, mpaBo Ha CyAeOHYIO 3alllUTy HE Orpa-
HUYMBAETCS TOJBKO OOpalleHHeM B CyA, HO U INpeaycMaTpUBacT
npaBocyaue, crnocobnoe PpPEeKTUBHO BOCCTAHOBUTH HAPYIICHHBIC
npasa u cBoOObI. [IpaBocynue Mo cBOe# CyIIHOCTH JTOJIKHO OTBE-
YyaTh MOHATHUIO CIIPABEAJIMBOCTU U 00ECIEUYUBATH BOCCTAHOBIICHUIO
HapyIIEHHBIX TPaB.

Ha ocHoBanuu cratbu 416 I'paxkJaHCKOro MpoleccyabHOTO
KOJIEKCA, CY/l KacCAllMOHHON MHCTaHIMU IPOBEPSET NPABUIBHOCTD
NPUMEHEHMS CYJIOM aNeJUIILMOHHON MHCTAHLUUU HOPM Marepualib-
HOTO M mpoueccyaibHoro mnpasa. CornacHo TpeOOBaHMSIM CTaTei
418.1 u 418.2 nannoro Kopekca, HapyllIleHHE WM HENPABUIBHOE
OPUMEHEHHE HOPM MaTepHaIbHOIO M TMPOLECCYallbHOTO IpaBa
ABJIIETCS OCHOBAaHUEM I OTMEHBI PEIICHHS] WM ONPEIECIICHUS
CyZla aneyUIIMUOHHOM MHCTaHIMU. B ciiydasx, yKa3aHHBIX B CTaTbe
386 manHoro Kopmekca, HOpMBI MarepHUalbHOIO MpPaBa CUUTAKOTCA
HapyIIEHHBIMU WM HEMPABUIBHO PUMEHEHHBIMH.
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I'paxnanckas xosuierusi BepxoBHoro Cyna He yIOesluB JOJKHOTO
BHUMAaHUSl HAPYIICHUIO CY/IOM aleJUISIIIMOHHON MHCTAHIIMKU BbIIIE-
OTMEUEHHBIX HOPM MaTepUalibHOTO MIpaBa, OcTaBuia 0e3 U3MEHEHHUS
pellieHne TaHHoro cynaa no aeny ot 15 mag 2019 roma m npussina
[TocranoBnenue ot 11 okTsa6pst 2019 roma, HE COOTBETCTBYIOIIEE
TpeboBanusm crareit 416, 418.1 u 418.2 I'paxkmanckoro mpoieccy-
aIBHOTO KoZIeKca. B pe3ynbrare ObUTO HApPYIIEHO MPaBO 3asBUTEIS
Ha TapaHTHUIO 3aIUTHI €r0 MpaB U CBOOOA B aJIMUHUCTPATHBHOM
MopsiIKe M cyae, npeaycMorpenHoe vactbto [ cratbu 60 Konc-
TUTYLIMH.

[1nenym KOHCTUTYLIMOHHOTO Cy/la TaK)K€ CUYMTAET BaXKHBIM OTMeE-
TUTb, YTO B JCHCTBYIOIIEM 3aKOHOJATEIHCTBE HE YETKO YKa3aHbI
npaBujia PEKOHCTPYKIIMU CTPOCHUM, HAXOMSIIMXCA B aBapUHHOM
COCTOSIHUH C IIE€JIbI0 TEPPUTOPUATIBHOTO TIJIAHUPOBAHUS, OOHOBJIE-
HUSI KUJIUIIHOTO (OHJAa B COOTBETCTBUU C TMOJOKEHHUSIMHU
['pamocTpouTENbHOTO U CTPOUTENBHOTO Kojiekca. OTCYyTCTBUE YeT-
KOTO OTpPEIeNICHUs ITUX MPABUJI IPUBOAUT K TOMY, YTO B PsiJie CIIy-
4yaeB COOCTBEHHUKH 3JIOYMOTPEONISTIIOT CBOMMH HMMYIIECTBEHHBIMU
mpaBaMu, TpeOys B3aMEH CHECEHHOTO KHJIbSl BBICOKYIO KOMIICHCA-
L0, HE COOTBETCTBYIONIYIO PBIHOYHOW IIeHe. HeBo3MOkHOCTH
JIOCTUKEHUS COIIachs ¢ COOCTBEHHUKAMU MPUBOJIUT K HAPYILICHUIO
MpaB JAPYrux COOCTBEHHHUKOB, HEOOOCHOBAHHOMY 3aTSATHMBAHUIO
paboT 1o CHOCY U CTPOUTEILCTBY U KaK pe3yibTaT — K HAPYIICHUIO
MPUHIIUIIA COPA3MEPHOCTH, CBSA3aHHOMY C BMEIIATEILCTBOM B
PaBO COOCTBEHHOCTH.

B 5TOoM KOHTEKCcTe B LENsAX O0eCHedYeHHs IEATEIbHOCTU IO
OCHOBHBIM HAIMpPAaBJICHUSIM TOCYAApPCTBEHHOMN MOJIUTHUKHA B 00IaCTH
rpajoOCTPOUTENBCTBA U CTPOUTENIBCTBA, B TOM YHCIIE€ 30POBBIX U
0e30macHbIX YCJIOBUH KU3HM JIFOAEH M OeCIpensTCTBEHHOTO OCY-
MICCTBJICHUS] CUCTEMBI pacCeleHUsi B ITOH OONACTH, OIIyIIAeTCS
HEOOXOAMMOCTD B UETKOM OIPECIICHUH 3aKOHOaTelIeM IIpaB U 00si-
3aHHOCTEH YYaCTHHUKOB TaKUX OTHOIICHUN U B YCOBEPIICHCTBOBA-
HUM HOPMAaTUBHOTO PETYIUPOBAHUS.

Ha ocHoBanuu BbleykazaHHoro, Ilnenym KoHCTUTYHHOHHOTO
cyda MPUXOJUT K CIEAYIOIINM BbIBOAAM:

— B cBs3u ¢ HecooTBercTBHEM YacTH | ctateu 60 Koncrurynum,
cratbsiM 416, 418.1 u 418.2 I'paxaaHCKOTO MNPOILECCYATBHOIO
KoJIeKca noctanosiieHue ['paxnanckoi komeruu Bepxosaoro Cyna
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ot 11 oxtsi0pst 2019 roma mo rpakaaHCKOMY A€y OTHOCHTEIBHO
TpeboBanus B. Mup-baruposoit nporus XCK “Fortis-Bayil”,
HcnonuutensHolt Biactu CabaniibCKOro paiioHa W YIpaBJICHUS
oy Cabamibckoro paiiona ropoga baky o mpusHanuu Hapy-
[ICHHUH MTpaB U BbITJIaTE KOMIIEHCAIIMH 32 TPUYMHEHHBIN y1iepo cie-
JyeT CUUTaTh yTPaTUBIIUM cuily. [{eno JomKHO ObITh epecMoTpe-
HO B COOTBETCTBUHU C HacTodAmuM [locTaHoBiIeHHMEM B MOpPSAKE U
CPOKH, YCTaHOBJICHHbIE TPAXIAHCKUM MPOIECCyaTbHbIM 3aKOHOA-
TEeTbCTBOM A3epOaitmkanckoit Pecrnyonukuy;

— B coorBercTtBHM ¢ HOpMamu [pazocTpoUTENBHOIO U CTPOU-
TEJIBHOTO KOJEKCa B IEJSIX TEPPUTOPUATBLHOIO IUIAaHUPOBAHMS,
OOHOBJICHHSI KUITUIIHOTO (OH/IA, CO3aHUsI ONIATONPUSTHON U 3710-
POBOM Ccpezibl 1S JKU3HM JIFOJIeH KaK OJIHOTO U3 OCHOBHBIX HaIlpaB-
JICHUI TOCYIapCTBEHHOM MOJUTUKHU B 00JIACTH TPaioCTPOUTENBHOM
U CTPOMUTENIBHON JeATEIbHOCTH, CIEAYET PEKOMEHA0BaTh Musum
Memxnucy A3zepbaitkaHckoir PecryOnuku ycoBEpIIIEHCTBOBATH
MpaBujiia PEKOHCTPYKIMU CTPOCHUM, HAXOASIIMXCA B aBapUHHOM
COCTOSIHMH, C yY€TOM IPABOBBIX MO3UIIMN, OTPAKEHHBIX B OIKCa-
TEJIbHO-MOTHUBUPOBOYHOI YacTH Hacrtosiero [locranopnenus;

— Jlo ycoBepIilleHCTBOBaHUSI OTMEUEHHBIX MPAaBWI MPaBOMpPHUME-
HUTEIb B JIAaHHOW KAaT€rOpUU CIIOPOB JOJIKEH PYKOBOJICTBOBATHCS
MPaBOBBIMU TO3UIUSMHU, OTPAKEHHBIMU B HacTosiieM [locTaHoB-
nenuu [Inenyma Koncrurynuonnoro Cyna.

PykoBoactBysice wactsamu V u IX cratenm 130 Konctutyuuun
Azepbaitxkanckor Pecrybmuku, ctaresimu 52, 62, 63, 65-67 u 69
3akoHa AsepOaitmkanckoit PecmyOnuku «O KoHcTHTYIIMOHHOM
Cyne», [Inenym KonctuTynimonHoro cyna

IMOCTAHOBMUIJI:

1. B cBs3u ¢ HecooTBeTcTBUEM 4acTu | crtaten 60 Konctutynnn
AzepbOaitmkanckoit PecnyOnuku, cratesm 416, 418.1 u 418.2
['paxxganckoro mnpoueccyajibHOro Kojekca AszepOaiiakaHCKon
Pecnybnuku nocranosnenue ['paxxnanckoii xomterun BepxoBHOTO
Cyna Azepbaiimxanckoit Pecriyomuku ot 11 oxTsi6pst 2019 rona mo
IpaXJIaHCKOMY JIelTy OTHOCHUTENIbHO TpeboBanus B.Mup-barupooii
npotuB JKCK “Fortis-Bay1l”, Mcnonaurtensnoit Bnactu Cabanib-
CKoro paiioHa u Ympannenus nonunuu CadansibCKoro paifoHa ropo-

97



na baky o npr3HaHUM HapylIEHUI IPaB U BBIIJIATE KOMIIEHCALIMH 3a
NPUYMHEHHBIN yiepO cuuTarh yTpaTuBIIUM cuily. /leno nepecMoT-
PETh B COOTBETCTBUM C HACTOSIIMM [locTaHOBIIEHHEM B MOPSAIKE U
CPOKH, YCTAaHOBJICHHbIE TPAXKIaHCKUM IpOlieCcCyalbHbIM 3aKOHOAA-
TeNbCTBOM A3sepbaiimkanckoil Pecrybmuku;

2. B coorBercTBuM ¢ HOpMaMH [PpagoCTpOUTENBHOIO U CTPOHU-
TEJNBHOTO Kojiekca AzepOaiimkanckoil PecnyOnuku B Lensix Teppu-
TOPUAJILHOTO MJIAHUPOBaHNUS, OOHOBICHUS KUIUIIHOTO (GOH/IA, CO3-
JaHusl OJarompusTHON W 3A0POBOM CpeIbl ISl )KU3HU JIIOICH Kak
OJTHOTO M3 OCHOBHBIX HampaBJIE€HUIN TOCYIAPCTBEHHON MOJIUTHKU B
00J1aCTH rPaJOCTPOUTEIHHON U CTPOUTEIHHON I€ATEIbHOCTH, PEKO-
MeHnoBath Mumin Memxnucy AszepOaitmkanckoit PecnyOmuku
YCOBEPLIEHCTBOBATH IpaBUjIa PEKOHCTPYKLIMHM CTPOEHUM, HaXoZsd-
HIMXCS B aBapUMHOM COCTOSIHUHM, C YY€TOM IPaBOBBIX MO3UIIMIA,
OTPa)XEHHBIX B ONMCATEIBHO-MOTHUBHUPOBOYHOM YAaCTH HACTOSILETO
IToctaHoBIeHUS;

3. J1o ycOBEpILIEHCTBOBAaHUS OTMEUEHHBIX IPABUWII MIPaBONPUME-
HUTEJIO B JAHHON KaTErOpUu CIIOPOB PYKOBOJCTBOBATHCS MPABOBBI-
MU NO3ULUSAMH, OTPaXXEHHbIMU B HacTosAeM [Toctanosnenun I1ne-
Hyma Konctutyunonnoro Cyna AsepOaiipkanckoi Pecryonuku.

4. TTocTaHOBNICHHE BCTYMAET B CUILY CO JIHS OIYOJMKOBAaHUS

5.IlocraHoBieHne omyoIUMKOBaTh B TrazeTax «AszepOalikany,
«Pecnybnuka», «Xanr razern», «bakunckuii pabGouuity u
«BectHnuke  KoncTtutyuuonHoro cyaa  A3sepOaifkaHCKoON
PecryOnmukmy.

6. [locTaHoBIIEeHHE SIBISIETCS OKOHYATEIbHBIM U HE MOXKET OBbITh
OTMEHEHO, M3MEHEHO WM O(PHUIMAIBLHO HCTOJKOBAHO HHU OJHUM
OpraHOM WJIU JIMLIOM.
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azadhqlarimin mudafiasi
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materiallar






Azarbaycan Respublikasi
Konstitusiya Moahkomoasinin Sadri
conab Farhad Abdullayevin

giris sozi

Umummilli lider Heydor Oliyev miiasir Azorbaycan dévletinin
memar1 olaraq 6lkomizin miistoqilliyi, inkisafi namino bdyiik vo
ovozedilmoz islor gormiis, bununla bagli tarixi prosesloro tosir
gostormis dahi soxsiyyaotdir.

Ulu 6ndar Heydor Oliyev Azorbaycan holo kegmis SSRi-nin
torkibindo  olarken yaratdigi iqtisadi potensialla dovlot
suverenliyinin va iqtisadi miistoqilliyin tomalini qoya bilmisdi.

Heydor Oliyevin tarixi missiyasinin on parlaq dovrii iso onun ikinci
dofo xalqin tokidli tolobi ilo Azarbaycana rahborlik etmasindon sonra
basladi. 1988-ci ildon baslayaraq 1993-cii ilin ovvollorino kimi
Azorbaycanda movcud olan geyri-miioyyanlik vo xaos, Ermonistanin
Azorbaycana qarst davam edon tocaviizii ona gotirib ¢ixarmisdi ki,
respublikamizin orazisinin bir hissosi isgal olunmus, dovlot
strukturlart vo orqanlan iflic vaziyyetino diismiis, xalgla iqtidar
arasinda boyik bir ucurum yaranmisdi. Uzun illor orzinds
respublikada yaradilmis giiclii iqtisadi potensial zoiflodilmis,
muossiso vo toskilatlar tonozziilo ugramis, votondaslarin sosial
voziyyaeti kaskin sokildo agirlagmisdi.

Hakimiyyato gayidisindan sonra,1993-cii ildon baslayaraq Ulu
Ondor Heydor Oliyevin hoyata kegirilon irimiqyasl islahatlari
noticosindo 6lkomiz davamli sosial-iqtisadi yiiksaliso nail olmus,
ohalinin rifahinin yiiksoldilmasi istiqgamotinds bir sira ohomiyyatli
addimlar atilmis, diplomatik vo horbi addimlar sayssinde Dagliq
Qarabag miinaqisosindo atoskaos oldo edilmisdir.

Ulu Ondor Heydor Oliyevin Azorbaycan dovloatgiliyi garsisindaki
on boyiikk xidmaotlorindon biri do miistoqil respublikamizin ilk
Konstitusiyasinin ~ yliksok  demokratik meyarlar osasinda
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hazirlanmas1 vo iimumxalq sosvermasi yolu ilo gobul edilmosi
olmusdur. 1995-ci il 12 noyabr tarixindo gobul edilmis miistoqil
Azorbaycanin ilk Konstitusiyast 0Olkenin golocok inkisaf
prioritetlorini miioyyonlosdirmoklo yanasi, insan hiiquq vo
azadliglarinin tominatin1 dovlatin ali moagsadi kimi 6n plana
cixarmisdir.

Miistaqil Azorbaycan dovlstinin qurucusu Heydor Oliyevin
ideyalar1 osasinda vo bilavasito rohborliyi ilo hazirlanmis
Azorbaycanin ilk Konstitusiyasi qobul edildikdon sonra demokratik
asaslarla formalagsmaqda olan dovlatimizds insan va vatondas hiiquq
vo azadliglarinin tominati olmaqla hiiquqi dovlst vo votondas
comiyyeti quruculugunun tomoli qoyuldu, idarosgilik sisteminin, o
climladon, hiiqug-miihafize orqanlarinin, mohkomalarin yaradilmasi
vo onlarin foaliyyat istiqgamatlorini miioyyon edon ganunlarin qobul
olunmasi prosesino baslanildi.

Azorbaycan Respublikasinin Konstitusiyasinda insan vo vatondas
hiiquq vo azadliglarinin, 6lko votondaslarinin layiqli hoyat
soviyyasinin tomin edilmosi ddvlotin ali moagsodi, bu hiiquq vo
azadliglar1 qorumaq ganunvericilik, icra vo mohkoma hakimiyyoti
organlarinin vozifasi kimi tosbit olundu.

Konstitusiya nozaroti orqani olan Azorbaycan Respublikasi
Konstitusiya Mohkomosinin yaranmasi vo foaliyyoto baslamasi
mohz Umummilli Lider Heydor Oliyevin adi ilo birbasa baghdir.

Foaliyyoto basladigr giindon Azorbaycan Respublikasinin
Konstitusiya Mohkomasi 6lko Konstitusiyasinin aliliyini tomin
etmok, hor kosin asas hiiquq vo azadliglarint miidafio etmok kimi ali
mogsado xidmat etmis vo iizorino diison vozifolorin 6hdasindon
layiginco golmoyo c¢alismisdir. Bu illor orzindo Konstitusiya
Mohkomosi Azorbaycanda hiiquqi, diinyovi dévlet quruculugu
prosesindo foal istirak edorok Olkomizdo konstitusionalizm
ideyalarin hoyata kecirilmosino, hiiquq diisiincosinin vo hiiquq
modaniyyatinin inkisafina, hor kasin Konstitusiyaya vo ganunlara
hormot vo ehtiraminin artmasina, adaloat, azadliq vo humanizm kimi
prinsiplorin méhkomlondirilmasine miihiim téhfolor vermisdir.

Umummilli lider Heydor Oliyevin tosobbiisii ilo 2002-ci il
24 avqust tarixindos kegirilmis referendumla Konstitusiyaya edilmis
doyisikliklor iso Azorbaycanda insan hiiquq vo azadliglarinin
miidafissinin hiiquqi mexanizmlorinin daha da tokmillosdirilmosinin
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vo Olkomizin Avropa Surasina daxil olarken iizorino gdtiirdiiyii
6hdoliklorinin ugurla yerins yetirilmoasinin oyani tosdiqi olmusdur.

Bu giin Azarbaycan xalq1 golocoys daha inamla addimlayir, ¢linki
dovlatimizin siikan1 miistaqil Azarbaycan Respublikasinin memari,
Ulu Ondor Heydor Oliyevin siyasi kursunun layiqli davamgisi
Azorbaycan Respublikasinin Prezidenti conab ilham Oliyevin
olindadir vo onun miidrik siyasati ilo idare olunur.

Olko Bascist ilham Oliyevin rohberliyi ilo hoyatimizin biitiin
saholorindo oldo edilon nailiyyatlor, sosial iqtisadi islahatlarin
dorinlosmaosi, votondas comiyyati institutlarinin inkisafi, beynolxalq
soviyyado qazanilan ugurlar uzaqgoron siyasi xadim dahi rohbor
Heydor oOliyevin ideyalarim1 oks etdiron, onun mistoqil
dovlatgiliyimizin abadi olmasina, xalqumizin hayat soraitinin
ylksalmosino xidmot edon Konstitusiya miiddealarindan bohralonir.

Bu giin orazi biitovliylimiiziin borpast ugrunda Dovlot Basgisi
conab Ilham Oliyevin rohborliyi ilo ozoli torpaglarimizin geri
gaytarilmasi istigamotindo qazanilan tarixi Qolobo hor birimizi
qururlandirir, ¢alisdigimiz sahs iizro foaliyystimizds daha ozmlo
1slomayo sovq edir.

30 ilo yaxin davam etmis Ermonistan-Azorbaycan Dagliq
Qarabag miinaqisasing dair bir ¢ox beynolxalq toskilatlar torofindon
gobul edilmis qorar vo qotnamolordo Dagliq Qarabagin
Azorbaycanin ayrilmaz torkib hissasi oldugunun aciq sokilds tosdiq
edilmosina baxmayaraq, beynolxalq hiiquq normalarinin siyasi
konyunktura vo subyektiv maraqlar garsisinda acizliyinin sahidi
olmusuq. Azorbaycanin isgal olunmus orazilorindon ermoni
gosunlarinin dorhal ¢ixarilmasina dair BMT Tohliikosizlik Surasinin
1993-cii ildo gobul etdiyi gqotnamolorini Ermanistan torofi koniilli
olaraq icra etmokdon boyun qacirsa da, Ali Bas Komandan conab
[Tham Oliyevin rohbarliyi ilo Rosadotli Azorbaycan Ordusu 44 giin
davam edon Voton Miiharibasindo 6z siicasti ilo bu gotnamalorin
icrasini tomin edorak orazi biitdvliiylinii barpa etdi.

Isgal olunmus torpaqlarin azad edilmoesi hom do votondaslarin
konstitusiya hiiquglarinin barpa edilmasini tomin etdi.

Biitliin Azorbaycan xalqi Ali Bag Komandanimizin otrafinda six
birlogorak, diismon {izorindo layiqli zofors birgo addimladi, iggaldan
azad edilmis torpaqglarimizda dovlot bayragimizin ucaldilmasina vo
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homin orazilordo Azarbaycan Respublikasi Konstitusiyasinin hiiquqi
quivvasinin barpasina nail oldu.

Vaton miiharibasi miiasir beynalxalq hiiququn implementasiyasi
ilo bagli problemlori 6n siraya c¢ixararaq ¢ox act hoqiqoti —
fundamental prinsiplorin tomin edilmosindo bir sira beynolxalq
toskilatlarin foaliyyatinin qeyri-effektivliyini gostordi.

Bu giin miiasir diinya ¢ox miirokkob dovr yasayir. Son bir ildo bas
veran proseslor insanlarin giindslik hayatint dayismisdir. Bu
doyisikliklor coxtorofli beynolxalq hiiquq miigavilolorindo tosbit
edilmis hiiquq vo azadliglarin defragmentasiyasi ilo miisayiot
olunur. Azad horakot etmo, miilkiyyotdon sarbast istifade etmo, soxsi
hoyat vo digor hiiquqlar obyektiv soboblordon mohdudlasdirilir.
Olbotto, homin mohdudiyyotlor ictimai maraqlar, o climlodon
insanlarin saglam vo tohliikesiz hoyat yagamalari namino totbiq
edilir. Lakin sahid oldugumuz proseslor onu da gostordi ki, miiasir
beynolxalq hiiquq diinya 6lkolorinin rast galdiyi presedenti olmayan
problemlarin va ¢atinliklorin aradan qaldirilmasma hor hansi bir
somarali tohfo vermays hazir deyil.

Qeyd etdiyim problemlor qacilmaz olaraq hiiquqtotbigetmo
tocriibasindo suallar yarada bilor: milli mohkomolorin foaliyystindo
totbiq edilon beynslxalq hiiquq normalar1 comiyystin realliqlarina
hans1 hacmdo cavab verir? Islok olmayan normalara mohkomalorin
istinad etmolori no qgodor faydalidir? Digor torofdon, normanin
somorasini  onun genis totbiqi  vasitosilo borpa etmok
mimkiindiirmii? Bu suallara birmonali cavab yoxdur. Zonnimco,
hiiquqtotbigetms tocriibasi hor hansi normanin somorsliliyini artira
bilor. Digor torofdon iso miasir proseslor cor¢ivosindo 0z
effektivliyini vo aktualligini itirmis normanin miioyyon hiiquqi
movgeyin formalagdirilmasinda totbiqi faydasizdir.

Umumiyyatlo hiiquqtotbigedici garsisinda bir sira vozifolor durur
ki, onlarin nozoro alinmamasi gobul edilon gorarin keyfiyyotino
monfi tasir gostarir. Belo ki, har-hansi hiiquqi aktin gobulu yaranmis
vo yaxud yaranacaq miinasibaotlorin hiiquqi tonzimlonmasino yonalir.
Odur ki, hiiququ totbig edon orqan hiiququn totbiq edilmasinin
noticolorini do prognozlasdirmalidir. ©gor mohkomo totbigin
predmeti olan normanin yaranmis hiiquqi voziyyetin tonzimlon-
mosind xidmot edo bilmoyocoyini goriirso, bu halda hakim homin
hiiquqi normanin ovozino digor daha islok, effektiv vo baxilan
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mosoloys uygun normani totbiq eds bilor. Odur ki, gobul edilon
gerarin yaradacaq naticalorini ovvalcodon miioyyon etmosi vo
miimkiin hiiquqi kolliziyalardan yan kegmok iiciin totbiq edilon
normant 9sas Qanun olan Konstitusiya ndqteyi nozarindon obyektiv
va birmonal1 qiymatlondirmak vacibdir.

Miisahida edilon proseslar bels bir gonasts galmays asas verir ki,
beynalxalq hiiquq normalar1 bazon qeyri-islok vo qeyri-miioyyon
kimi gorlindiiyli zaman, 6lkomizin 9sas Qanunu — Konstitusiyada
tosbit edilmis normalar obyektiv xarakter dasiyir vo hiiquqtatbig-
etmo tocriibosindo genis sokilds istifado edilmalidir.

Yalniz bu halda hiiquqtotbigedici 6z movqeyini hor hansi
subyektiv yanagsmalardan qoruya bilor. Bu iso son naticods obyektiv
hiiquqtatbigetms tocriibasinin inkisafina 6z téhfasini veracokdir.

Konstitusiya Mohkomasi iso miiollifi Ulu Ondor Heydor Bliyev
vo on yiiksok garantt Dovlot Bascist conab Ilham Oliyev olan
Konstitusiyanin aliliyinin miidafiosindo Mohkomonin gqarsisinda
duran vazifolorini daim layiginca yerina yetirmoya ¢alisacaqdir.
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Mohkumlarin hiiquqi vaziyyatinin tonzimlonmasi dair hom yerli,
hom do ki, beynolxalq soviyyado miixtolif aktlar gobul edilmisdir.
Tarixo nazor yetirdikds beynolxalq hiiququn prinsip vo normalarimin
dovlatdaxili hiiquqga tosirini, eloco do miixtslif hiiquq sahslorinin
formalasmasinda miihiim rola malik oldugunu gérmok miimkiindiir.
Beynolmilollosmo adlanan bu prinsipin  normalarin  tosiri
Azarbaycanin caza-icra hiiququna, sisteming 6z tovhasini vermisdir.
Bels ki, Azorbaycan Respublikas1 Cazalarin Icrast Macoallasinin 3-cii
maddosindo gostorilir ki, bu Mocollo cozalarin icrasina vo
mohkumlarla roftar gaydalarina dair Azorbaycan Respublikasinin
torofdar ¢ixdig1 beynoalxalg-hiiquqi aktlar1 nozors alir. Homin
maddados Azaorbaycan Respublikasinin torofdar ¢ixdigi beynslxalq
miigavilolords macallonin miiddealarindan forqli normalar miioyyon
edildiyi halda, beynoslxalq miiqavilalorin qaydalarinin tatbiqi
nazords tutulur.

Azorbaycan Respublikasinda mohkumlarin hiiquqi vaziyystinin
tonzimlonmasi torofdar ¢ixdigimiz beynoalxalq hiiquqi aktlarin
miiddoalarina uygun olaraq coza icra siyasatinin yerli miiddoalari,
tolablori, qaydalar1 asasinda realizo olunur.

Azorbaycan Respublikasinda mohkumlarin hiiquqi voziyyeti ilo
bagli qobul edilmis motoboror normalara Azorbaycan Respubli-
kasinin Konstitusiyasini, Azorbaycan Respublikasinin Cozalarin
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Icrast Macollosini, Cozagokmo miiossisolorinin Daxili Intizam
Qaydalarii, Cozanin ¢okilmasine mane olan agir xastoliys diicar
olmus mohkumlarin tibbi gohadatlondirilmasi qaydalarini,
Azorbaycan Respublikasi Prezidentinin “Penitensiar sahado
foaliyyatin tokmillosdirilmasi, coza siyasatinin humanistlogdirilmasi
vo comiyyatdon tocridetmo ilo olagodar olmayan alternativ coza vo
prosessual mocburiyyot todbirlorinin totbiginin genislondirilmosi
barado” 10 fevral 2017-ci il tarixli soroncami vo s. niimund
gostormok olar.

Azaorbaycan Respublikasinin Konstitusiyast — ganunvericilik
sistemindo on istiin hiiquqi qiivvali (istor daxili, istorso do
beynolxalq hiiquqi aktlar ¢or¢ivoesindo), ali qanunvericilik aktidir.
Bu rosmi sonaddo geyd edilon biitiin miiddoalar, on miixtolif sferalar
lizro (sosial-iqtisadi, siyasi, hiiquqi, inzibati v s. ) imumi prinsip,
rohbor istiqgamot, strateji xorito rolunu oynayir. Konstitusiyada
mohkum olunmus soxslorlo bagli hom timumi (ikinci bolma, ti¢lincii
fasilda nazards tutulan asas insan va vatondas hiiquq ve azadliqlari),
hom do konkret (AR Konstitusiyasinin 64, 65, 74, 85-ci maddslori)
istiqamatlor tosbit edilib.

Qeyd olunan maddolords birbasa olaraq, mohkum (Heg kosin bir
cinayato goro tokrar mohkum olunmamasit vo ya mohkum olunmus
soxsin ofv edilmosi, cozasinin ylingiillogdirilmasi iliglin miiraciot
etmok hiiququnun olmasi) vo ya mohkumlugun olmast (mohkum-
lugu olan soxsin passiv segki hiiququnun mohdudlasdirilmasi) kimi
anlayislara yer verildiyi {i¢iin bilavsito yanagma hesab edilo bilor.
Umumi yanasma iso ondan ibarotdir ki, konkret mohkum anlayisi
nozords tutulmasa belo 3-cli fosildo sadalanan biitiin insan vo
votondas hiiquq, azadliglar1 hor koso aid edildiyi kimi mohkumlara
da (mohdudiyyatlorlo) aiddir. [1 ]

Azorbaycan Respublikasinin Cozalarin Icrast Mocoallosi —
mohkumlarin hiiquqi voziyyatinin tonzimlonmasi ilo bagli demok
olar ki, biitlin masalalori 6zlindo comlayan prioritet aktlardan biridir.
Mohkumlarin hiiquqlari, vozifolori, tominatlari, cozalarin icrast vo
cokilmasi qaydalari, cozanin icrasi yerlori, cozadan azad etmo vo
sosial adaptasiya moasalolori bu maocallods tosbit edilorok,
mohkumlarin ham cazalarin icras1 dovriinde hom do ondan sonraki
reabilitasiya dovriinds hiiquqi statusu miioyyon edilmisdir.

Cozagokmo miiossisalorinin Daxili Intizam Qaydalari — Bu
gaydalar azadligdan mohrum etmo noviindo cozaya mohkum
edilonlorin cozalarinin icrasi qaydalarinin hoyata kecirilmo
mexanizmini miioyyonlosdirir. Daxili Intizam qaydalar1 bir ndv
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mohkumlarin hiiquqi vaziyyatinin prosesual tonzimloyicisidir. Clinki
Cozalarm Icrast Macallasi ogor maddi formada mohkumlarin hiiquq
vo azadliglarini, vozifolorini miioyyon edirso, Daxili Intizam
Qaydalar1 bu maddi hiiquq normalarinin hansi soraitds, neco hoyata
kecirilmasini, bir sézls, prosesual torafini miisyyon edir.

Cozanin ¢okilmasino mane olan agir xostoliyo diicar olmus
mohkumlarin tibbi sohadotlondirilmasi gaydalari — bu qaydalar
mohkumlarin tibbi gohadotlondirilmosini miioyyon edir. Mohkumun
coza ¢okmosino mane olan xostoliklor Azorbaycan Respublikasinin
Sohiyya Nazirliyi torofindon tosdiq edilmis «Mohkumlarin coza
¢okmasino mane olan agir xostoliklorin Siyahis» ilo miioyyon
olunur. Mohkumlarin Siyahida gostorilon xastoliklors diigar olmasini
tosdiq etmok l¢ilin onlarin tibbi sohadstlondirilmasi Azorbaycan
Respublikasinin Odliyys Nazirliyi Tibb bas idarssinin Xiisusi
Hokim Ekspert Komissiyasi (bundan sonra — komissiya) torafindon
Penitensiar xidmotin miialico miiossisalorindo hoyata kegcirilir.
Qaydalarda mohz tibbi sohadstlondirmonin aparilmasi tigiin osaslar,
sohadatlondirmoni aparacaq hokim-ekspert komisiyasinin foaliyyot
mexanizmi, sohadotlondirmonin miiddsti, rosmilogdirilmasi kimi
mosaloalor yer almisdir.

Mohkumlarin hiiquqi vaziyystinin toanzimlonmasi sahosinds hom
BMT, hom do Avropa Surast miqyasinda miixtolif konvensiya,
boyanat, qorar, tovsiyo, qaydalar miioyyon olunmusdur. Bu hiiquqi
aktlar mohkumlarla bagli on miixtolif mosololorin hollino
yonalmisdir.

1) BMT-nin “habslo bagli olmayan todbirlor barasindo minimum
standart qaydalar1” (Tokio qaydalar1); 2) BMT-nin “Yetkinlik yagina
catmamis soxslor barosindo odalot miihakimoasinin hoyata
kecirilmosine dair Minimum standart qaydalar1” (Pekin qaydalar);
3) BMT-nin “azadligdan mohrum edilmis yetkinlik yasina ¢atmamis
soxslorin miidafiosine dair qaydalar’” vo “Cinayst odalot
miihakimasi sisteminds usaqlarin monafelori namina horokatlor
barasindo Rohbar prinsiplor”; 4)“Qadinlar barasinds zorakiligin
biitin formalarinin  kokiintin  kasilmasi maoqgsadila  saylarin
foallagdirilmas1” basligi BMT-nin 19 dekabr 2006-c1 il tarixli
61/143 sayli gotnamosi; 5) “Odalot mithakimosi hoyata kecirilorkon
insan hiiquqlar1” basligh BMT-nin 22 dekabr 2003-cii il tarixli
58/183 sayli gotnamosi; 6) Cinayotkarliq vo odalot miihakimosi
haqqinda Vyana Boyannamosi; 7) BMT-nin “qadin mohkumlarla
roftar vo qadin hiiquq pozucular {i¢iin azadligdan mohrumetms ilo
bagli olmayan coza todbirlori haqqinda qaydalar1” (Bangkok
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gaydalari); 8) “Isgoncolora vo digor qoddar, geyri-insani, yaxud
loyaqoti algaldan davranis vo coza novloring qars” Konvensiya bu
clir aktlara niimuns ola bilar. [2 ]

Bu giin biitliin diinyada mohkumlarin hiiquqi veoziyyatini
tonzimloyan beynoalxalq standart kimi gqabul edilon iki akt mdvcudur.
Bunlardan birincisi, 1955-ci ildo gobul edilon vo 1957-ci ildo qilivvaya
minon “Mbohbuslarla beynolxalq minimal standart davranis
gaydalar1”dir. Bu qaydalar ke¢mis Conubi Afrika Respublikasi
Prezidenti olan Nelson Mandela torofindon bir strateji konsepsiya
soklindo iroli strildiiyli {iciin “Mandela qaydalar1” olaraq
adlandirilir. Bu gaydalarda mohkum olunmus soxslorin miivafiq
kateqoriyalar lizro tosnifat1 aparilmis, onlarin yasayis soraiti, maddi-
moigot tominatlari, tibbi xidmotlorin gostorilmosi, mohkumlarin
omlakinin saxlanilmasi, intizam todbirlorinin goriilmosi, cozagokma
miiossisasinin is¢i heyotinin peso yoniimli bilik vo bacariglarinin
tokmillosdirilmosi kimi masalolor yer almisdir. [3 ]

Soziigedon Qaydanin 2.1-ci yarimfoslindo tosbit olunmus
miiddoalar cozagokmo miiossisalorinin iimumi idaro edilmasino vo
cinayat isi, yaxud miilki is {izro hobsdo olmasindan vo yalniz
istintagda olmasindan, yaxud mohkum edilmosindon — hakimin
toyin edilmasindon-hakimin toyin etdiyi «tohliikasizlik todbiri»,
yaxud islah todbirlori magsadilo hobs edilonlor daxil olmagla — asili
olmayaraq, biitiin kateqoriyadan olan mohbuslara aiddir. Qaydanin
2.2-ci yarimfaslinde haqqinda hor bdlmoado bohs edilon xiisusi
kateqoriyalara totbiq edilon qaydalar ifado edilir. Lakin Qaydanin
2.2.1-ci bondi lizro mohkum edilmis mohbuslara aid qaydalar eyni
doracodo barosindo yarimfasilin digor bondlorindo séhbot gedon
kateqoriyalardan olan soxslore do — bu kateqoriyadan olan soxslor
liciin islonib hazirlanmis qaydalara zidd olmamaq vo sonuncularin
voziyyatini yaxsilagdirmagq sortilo aid edilmaolidir.

Qaydalarda homg¢inin qeyd olunur ki, Miixtolif kateqoriyalardan
olan mohbuslar onlarin cinsi, yasi, avvallor mohkum olunmasi, habs
edilmosinin hiiquqi sobablori vo onlarla davranisa dair soroncam
nozord alinmagqla, ayri-ayri miiossisalords, yaxud eyni miisssisonin
miixtalif hissolorindo saxlanirlar. Beloliklo:

a) kisilor vo qadinlar, miimkiin godor, ayri-ayri miiossisolordo
saxlanmalidir; kisilor vo gadinlar eyni miiossisodo saxlanirsa,
tamamilo ayri-ayr1 binalarda yerlosdirilmolidir.

b) mohkum edilmomis mohbuslar mohkum edilmislordon ayri
yerlosdirilmalidir.
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c) borc 6hdaliklorini yerina yetirmadiyino gors mohkum edilmis
soxslor vo miilki iglora gora hobs edilmis mohbuslar cinayot térotmis
soxslordon ayri yerlosdirilmalidir.

d) azyasli ganun pozucular1 yaslilardan ayr1 saxlanmalidir.

Mohkumlarin hiiquqglart ilo bagh digor beynolxalq standart iso
1987-ci ildo Avropa Suras1 Nazirlor kabineti torofindon gobul edilon
vo 1990-c1 ildo qiivvoys minon “Avropa Penitensiar qaydalar1”dir.
“Avropa Penitensiar qaydalar1” 1955-ci il minimal standartlarmin
osasinda toskil olunsa da tam forgli bir hiiquqi akt olmagqla,
mohkumlarin hiiquqi voziyyati ilo bagh bir sira yeni standartlar
miioyyon etmisdir. Yeni qaydalarda ovvalkindon forqli olaraq,
mohkumlara pulsuz hiiquqi vo tibbi yardimin gostorilmasi, belo
yardimdan yaralanmanin olgatanlig1, hiiquqi yardim gostorilmasino
mohdudiyyat qoyula bilocok hallar; daxili rejimin ciddi sokildos idara
edilmosi, baxis-axtaris todbirlorinin kegirilmosi, zoruri hallarda
mohkumlara qars1 gilic vo silahin totbiqi; yetkinlik yasina ¢catmayan
vo gadin mohkumlara fordi yanagmanin totbiqi; mohkumlarin tohsili
ilo bagli xilisusi proqramlarin nozords tutulmasi, cozagokmo
miassisalorinds kitabxanalarin togkili; acnabi va ya etnik-milli azliq
niimayondoalori olan mohkumlarin hiiquqlarinin  miidafiosi;
penitensiar miuassisolorin  foaliyyoti barads ictimaiyyatin
molumatlandirilmasi kimi masalolar oks olunmusdur. [4]

“Yetkinlik yasina catmayan soxsloro miinasibotdo odalot
miihakimosinin hoyata kegirilmosino dair minimal standart
qaydalar” (Pekin gaydalar1) BMT Bas Maclisinin 10 dekabr 1985-ci
il tarixli gotnamosi ilo gobul edilmisdir. Bu sonod BMT-nin
mithakimo icraatt vo cozalarin icrast sahosindo yetkinlik yasina
catmayanlarin miidafiosino yonalmis osas sonadlordon biridir. Pekin
qaydalar1 yetkinlik yasina ¢atmayanlar barosindo cinayat
mosuliyyatinin yaranmasimin imumi miiddsalarint (minimal yas
haddi, xiisusi status, hiiquglart vo s. ) miioyyan edir. Qaydalarda,
homginin, hobsdo saxlanma, ibtidai istintaq vo miihakimo icraati
zamani yetkinlik yasina ¢atmayanlarla roftarin osas prinsiplori do
miioyyon edilir. Qaydalara miivafiq olaraq, yetkinlik yasina
catmayanlar barasindo adalot miithakimasi gonclorin miidafiasine vo
comiyyatdo siilhiin qorunmasina komok etmoklo hor bir 6lkonin
milli inkisafi prosesinin torkib hissasi olmalidir.

Sohiyyo iscilorinin, xiisusilo do hokimlorin, mohkum vo
saxlanilan soxslorin iggonco vo digor qoddar, geyri-insani vo ya
soxsiyyati algcaldan davramis vo cozalardan miidafiosi sahasindo
roluna miinasibotdo tibbi etika prinsiplori Umumdiinya Tibb
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Assosiasiyasinin 1975-ci il tarixli Tokio Bayannamosinds 6z oksini
tapib. Boyannamodo sohiyyo is¢ilorinin iki istiqgamotli foaliyyati
geyd olunur. Bu istigamatlordon birincisino-mohkumlarin tibbi
miayinasinin miintozom sakildo hoyata kegirilmasi, saglamliginda
problem yaranan mohkumlarin miivafiq tibb miiassisolorine
yerlasdirilorak orada miialicasinin davam etdirilmasi, zoruri hallarda
mohkumun miintozom stasionar miisahidesinin aparilmasi aiddir.
Ikinci istigamoto iso mohkumlarin soxsi raziligi olmadan onlar
tizorindo hor hansisa tibbi vo ya elmi tocriibonin kegirilmomosi,
mohkumlarin antisanitar soraitdo saxlanmasi hallarinda onlarin
saglamlig1 ticlin mdévcud ola bilocok tohlilko barosindo miivafiq
qurumlara dorhal molumat verilmasi aiddir. [5 ]

Hobs edilmo ilo bagl olmayan todbirloro dair Minimal Standart
qaydalar1 (Tokio qaydalar1) BMT yaninda foaliyyot gostoron Asiya
vo Uzaq Sorq Institutu torofindon Tokio sohorindo islonib
hazirlanmigdir. 1990-c1 ilin avqust ayinda BMT—nin Cinayastkarligin
garsisinin alinmasi vo hiiquq pozuculart ilo davranis iizro
VIII Kongresinds bayonilmis vo homin ilin dekabr ayimin 14—dos Bas
Maclisin miivafiq gotnamasi ilo sasverma kegirilmadan gobul
edilmisdir. Bu qaydalar habs edilmas ilo bagli olmayan todbirlordon
istifadoyo yardim etmok iigiin asas prinsiplor toplusundan, habelo
barasindo hobs edilmoyo alternativ olan todbirlor totbiq edilon
soxslor liglin minimal tominatlardan ibaratdir. Qaydalar cinayat iglori
lizro oadalot miihakimasinin hoyata kegirilmosinds, xiisuson hiiquq
pozuculari ilo davranigda ictimaiyyotin daha foal istirak etmasini
tomin etmok, habelo hiliquq pozucularinda comiyyot qarsisinda
moasuliyyat hissini inkisaf etdirmoys yardim gostormok moqsadini
dasiyir, hor bir o0lkonin siyasi, iqtisadi, sosial vo modoni soraiti,
habelo onun cinayatlor iizro adalot mithakimasi sisteminin magsod
vo voazifolori nozoro alinmagla totbiq olunur. [5]

1955-ci il Mohkumlarla davranis {lizro minimal standart
gaydalardan forqli olaraq, Tokio qaydalari cinayot-miihakima
icraatinin bitiin morholslorini, cinayat isinin baglanmasindan
cozanin icrasmma qodor ohato edir. Qaydalarda azadligdan
mohrumetms ils alagadar olmayan cozalarin icrasina dair prinsip vo
miiddoalar tosbit edilmisdir. Tokio qaydalari oksor beynoalxalq
sonadlor kimi tovsiyyo xarakterlidir vo hor bir ddvlotin siyasi,
iqtisadi, sosial vo modoni soraiti vo cinayat-miihakimo sistemi
nozora alinmagla totbiq olunur. Mahiyyat etibarilo, Tokio qaydalari
hokm ¢ixaran orqanlara azadligdan mohrumetms ilo bagli olmayan
alternativ cozalarin miioyyon edilmosini tévsiyyo edir. Bu tip
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cozalarim miioyyaon edilmosinds cinayatin xarakteri, agirliq doracasi,
cinayatkarin soxsiyyati kimi meyarlar nozors alinmalidir.

Qaydalara miivafiq olaraq, sifahi sanksiyalar (xobordarliq,
tohmot), mosuliyyotdon sorti azad etmo, miilki hiiquglardan mohrum
etmo, iqtisadi sanksiyalar vo pul cozasi (corimo), miisadirs, omlakin
zoracokmiso qaytarilmast vo mohkomo nozaroti, ictimai faydali
islorin yerina yetirilmasi, macburi giindslik istirak etma sorti ilo
islah miiossisosino gondormo, ev dustaqligr vo digor bu kimi
cozalarin totbiq edilmosi tovsiyyo olunur. Tokio gaydalarinin asas
taloblorindan biri cinayst mithakims icraatinin biitiin morhololorinds
insani doyorloro hormot vo riayot edilmosidir. Cinayatkarin
hiiquqglarinin nozards tutuldugundan artiq mohdudlasdirilmasina yol
verilmomoalidir.
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XULASO

Insanm vo vatondasin hiiquq vo azadliglarinin morkozi hissosini
insan hoyati togkil etdiyindon insan hiiquqlarina doyor verilmosi,
insanin comiyyatin on ylksok doyorlisi hesab olunmasi
istigamatinds Boyannamolor, Konvensiyalar, Paktlar gobul olunub.

Azorbaycan Respublikast miistoqillik oldo etdikdon sonra
ganunvericilik aktlarinda insan vo votondas hiiquqlarina hérmot
edilmasinin vacibliyini 6no ¢okilmis, cozalarin humanistlogmosi
istigamotindo addimlar atilmig, amansiz cozalarin totbiqi logv
edilmis vo daha humanist, insanin hiiquq vo azadligina qiymat veran
cinayat ganunvericiliyi hazirlanmisdir.
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LOCAL AND INTERNATIONAL ACTS REGULATING
THE LEGAL STATUS OF PRISONERS

SUMMARY

Since human life is a central part of human and civil rights and
freedoms, declarations, conventions and pacts have been adopted in
order to value human rights and consider a person as the highest
value of society.

After the Republic of Azerbaijan gained independence, the impor-
tance of respect for human and civil rights was emphasized in leg-
islative acts, measures were taken to humanize punishments, the use
of severe punishments was abolished and more humane criminal
legislation was developed.
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Urxan OLOKBOROV

Azorbaycan Respublikasinin Prezidenti yaninda
Dévlot Idaragilik Akademiyasinin rektoru, akademik

AZORBAYCAN RESPUBLIKASINDA FORMALASAN
INKLUZiV COMIYYOT INSAN HUQUQLARININ
TOMINATCISIDIR

Acgar sozlar: doviat idaragiliyi, davamli inkigaf, inkliiziv comiyyat,
insan inkisafi, insan hiiquqlari.
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inclusive development, human development, human rights.

Azorbaycan Respublikasinin Prezidenti, Ali Bas Komandan ilham
Oliyevin rohbarliyi ilo aparilan 44 giinliik sanli Voton Miiharibosindo
gazanilmig parlaq goloba noticosindo 6lkonin orazi biitovliiyli borpa
edilmis, BMT Tohliikosizlik Surasinin miinaqisoylo bagli gotnamalori
yerino yetirilmig, bir milyona yaxin qag¢qin vo mocburi kogkiiniin
hiiquglar1 barpa olunmusdur. Totbiq edilon innovativ dovlst idaragilik
texnologiyalar1 sayoasindo 6lko iqtisadi, sosial, humanitar inkisaf, horbi
tohliikasizliyin tomin olunmasi sahalorinds diinya liderino ¢evrilmisdir.
Prezident ilham Bliyevin inkliiziv comiyyatin qurulmasmi 2030-ci ilo
godor prioritet kimi miioyyon etmasi insan potensialinin inkisafi, onun
hiiquglarinin tomin edilmasi baximindan vacib amildir.

Azaorbaycan Respublikasinin Prezidenti, Ali Bas Komandan conab
[lham ®Oliyevin rohberliyi ilo 44 giino yekunlasan parlaq Voton
Miiharibasi 6lkonin arazi biitovliiyliniin barpasini, bu tolobi oks etdiron
BMT Tohliikesizlik Surasinin gotnamolorinin yerino yetirilmasini vo
eyni zamanda milyona yaxin qagqin vo kogkiin ohalinin hiiquglarinin
borpasmi tomin etdi. Horbi omoliyyatlar gedisindo istifado olunmus

114



innovativ strategiya vo yeni idaroetma texnologiyalari diinyanin on
nohong horbi qurumlarindan olan ABS Miidafio nazirliyi (Pentaqon),
NATO, bu harbi-siyasi quruma daxil olmayan diinyanin bir ¢ox inkigaf
etmis Olkolorinin dovlot rosmlori vo horbi ekspertlori torofindon
Oyronilmoya baglanilib. Azarbaycanin miizoffor ordusunun 44 giinliik
Voton miiharibo zamani forqli soraitlordo hoyata kecirdiyi horbi
omoliyyatlarin planlasdirilmast vo idaro edilmosi strategiya vo
texnologiyalarinin 6lko hiidudlarinda ciddi todqiqat obyektino
cevrilmosi fakt1 Prezident {lham Sliyev torofindon do tosdiglonib (1).
Belo maraq tobii ki, tosadiifi deyil: Azorbaycan harbi qilivvalorinin
parlaq strategiya vo taktikasi, niimayis etdirdiyi yiiksok pesokarliq
21-ci osr miiharibasinin niimunasi kimi doyeorlondirilir.  Prezident
conab ilham Bliyev torafindon islonilmis milli inkisaf vo tohliikesizlik
strategiyasina goro, yiiksok horbi hazirligla paralel diplomatiya va
informasiya cabholorindo do ugurlu foaliyyat golobonin vacib amili
olmusdur.

Azaorbaycan Respublikasinin bugiinkii hortorsfli ugurlu inkisafinin
osasinda insan hiiquq va azadliglarini tomin edon, onun potensialinin
inkisafina xidmot edon somorali vo innovativ dovlot idaragiliyi durur.
Bu prosesin osasmi Umummilli Lider Heydor Sliyev qoymus vo
oldugca miirokkob bir soraitdo miistoqilliyini yenico barpa etmis
Olkanin dovlat idaragilik sistemini qurmusdur (2). Xarici vo daxili toz-
yiq vo toxribatlara baxmayaraq, 0lko siyasi, iqtisadi vo sosial bohran-
dan ¢ixmus, stabil inkisaf prosesino godom qoymusdur. Son 17 ildo bu
proses xiisusilo giiclonmis vo yeni soviyyayo qalxmisdir. Bu Prezident
[lham Oliyev torafindon innovativ dovlet idaragilik elmino osaslanan
tam yeni texnologiyalarimn totbiginin naticasidir. Olkads birinci Vitse-
Prezident institutunun tasisi, bu vozifodo Mehriban xanim Sliyevanin
milli vo beynalxalq soviyyado parlaq foaliyyeti iqtisadi nailiyyatlorin
insan hiiquglar1 tiglin vacib olan sosial vo humanitar ugurlara somarali
transformasiyasini tomin etmisdir (3). Bu xiisusi ilo diinyanin on
miasir prioriteti olan inkliiziv comiyyatin formalasdirilmasinda da 6z
oksini tapmisdir (Saokil 1).

Sokil 1-don goriindiiyli kimi, rosmi beynolxalq hesabatlara asason
Azorbaycan Respublikasinin insan haqlar {iglin on ohomiyyatli sort
olan inkliiziv inkisaf gostericilori olduqca yiiksokdir. Diinyada yalniz
24 olkonin inkliiziv inkisaf gostoricilori Azorbaycandan yiiksokdir.
BMT torofindon taninmis 195 6lko arasinda 25-ci yerdo gorarlasmasi
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« Norveg (6,08); islandiya (6,07); Likksemburq (6,07); isvegra (6,05);
Danimarka (5,81); isvec (5,76); Hollandiya (5,76); irlandiya (5,44);
Avstraliya {5,36); Avstriya (5,35); Finlyandiya (5,33); Almaniya
(5,27); Yeni Zelandiya (5,25); Belgika (5,14); Cex Respublikasi
(5,09); Koreya Resp. (5,09); Kanada (5,06); Fransa (5,05);
Sloveniya (4,93); Slovakiya (4,90); Boyiik Britaniya (4,89); Estoniya
(4,74), Litva (4,86); Macaristan (4,74)

» Azarbaycan Respublikasi (4,69)

s ABS (4,60); Yaponiya (4,53); israil (4,51); Urugvay (4,46); ispaniya
(4,40); italiya (4,31); Latviya {4,67); Polsa (4,61); Yunanistan
(3,70); Ruminiya (4,43); Cili (4,44); Portugaliya (4,19); Malaziya
(4,30); Qazaxistan (4,26); Braziliya (3,93); Rusiya Fed. (4,20);
Giirciistan (3,99); indoneziya (3,95); Misir (2,84); Hindistan (3,09);

26 - 100_cu Albaniya (4,09); Ukrayna (3,42); iran (4,08); Cin (4,09); Vyetnam

(3,98); Kolumbiya (4,01); Argentina {(4,13); Meksika (4,12); Tunis

yerl ar (3,82); Pakistan (3,55); Nikaraqua (4,05); Salvador (3,96); Serbiya

(3,70), digar 67 dlka.

miistoqilliyini 30 il 6nco borpa etmis Azorbaycan Respublikasinin
Olkonin hortorofli inkisafi vo ohalinin rifahinin yiiksok saviyyado
tominino xidmot edon inkliiziv inkisaf sahosindo yiiksok naticolor
gazanmasindan xabar verir. Son 17 ilde 6lko Prezidenti {lham Oliyevin
dovlat idaragiliyindo totbiq etdiyi tam yeni texnologiyalarin naticosidir
ki, hazirda Azarbaycan Respublikasimin inkliiziv inkisaf indeksi ABS,
Yaponiya, Israil, italiya, Ispaniya, Portugaliya Yunanistan, Polsa,
Ruminiya, Meksika, Braziliya, Cili vo bir cox digor inkisaf etmis
Olkalorin gostaricilorindon yiiksokdir. Diinyada lider kimi tanman bu
dlkalorin bir coxu “bdyiik yeddilik” (G 7) grupunun, Avropa Ittifaqmin
vo ya diinyanin 39 iqtisadi baximdan on inkisaf etmis Olkosini
birlosdiron Iqtisadi ®mokdasliq va Inkisaf Toskilatin iizviidiirlor.
Sokildo toqdim olunan biitiin bu 6lkolorin iqtisadi imkanlari
Azorbaycan Respublikasininkindan oshomiyyatli doracods yiiksokdir.
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Az vosaitin istifadasi ilo daha yiiksok naticalorin olde edilmasi yalniz
cox yiiksok soviyyoali dovlet idarogiliyinin naticesidir. Olko
Prezidenti Ilham Oliyevin diinyada ilk dofs on miiasir idaragilik
elmino osaslanan foaliyyoti bu yiiksok nailiyyatlorin oldo edilmosini
tomin etmisdir. Qlobal miqyasl bu nailiyyatlorin aldo edilmosindo
Olkonin Birinci Vitse-Prezidenti, Heydor ©liyev Fondunun
Prezidenti Mehriban xanim Oliyevanin xiisusi foaliyyoti olduqca
onomlidir. Onun togobbiisii ilo hayata kecirilon inkliiziv tohsil,
inkliiziv saglamliq vo digor goxsayli sosial tosobbiis vo layiholor
Olkonin davamli inkisafina vo inkliiziv comiyyatin formalagmasina
giiclii tokan vermisdir. Qeyd edilmolidir ki, inkliiziv comiyyatin
qurulmasi 6lkonin 2030-ci il ligiin planlagdirilmis asas prioritetlori
sirasindadir.

Dovlot idarogiliyi sahasinds foaliyyst somaraliliyinin doyorlondi-
rilmoasi zamani 6lkonin diinyada galirlorine gors tutdugu yer inkliiziv
inkisaf gostoricisine goro tutdugu yerlo miiqayiso edilir. Bu
rogamlar, bir qayda olaraq, ya eyni olur, ya cox az farqlonir.
Masalon, adambasina diison timumdaxili mohsulun hocmina gors
Fransa diinyada 19-cu yerdodir. Beynolxalq statistikaya osason
inkliiziv inkisaf indeksino goéro do Fransa diinyada 19-cu yerdadir.
Bu normal bir voziyyatdir vo 6lkonin igtisadi imkanlarindan inkliiziv
inkisaf {icilin kifayot dorocodo somorali istifadosindon xobor verir.
Lakin, bozi hallarda 6lkalorin davamli inkliiziv inkisaf sahasindo
gazandig1 nailiyyoatlor vo diinyadaki reytinqi onlarin iqtisadi
imkanlarindan daha yiiksok olur. Masoalon, bir sira inkisaf etmis
Olkolorin  inkliiziv inkisaf sahosindo reytinglori onlarin iqtisadi
imkanlarindan 3-5 pills yiiksokdir, yoni +3 vo +5 arasinda doyisir.
Iqtisadiyyatda ¢ox yiiksok noticolor oldo etmis Almaniya, Avstriya,
Isvecro, Belgika, Avstraliya bu 6lkolor sirasindadir. Adoton belo
tohlillor iqtisadi baximdan eyni qrupa aid olan Olkslor arasinda
aparilir. Azorbaycan Respublikasi beynoalxalq tosnifata goro, kegid
iqtisadiyyatina malik olan o6lkslor qrupuna aid olmasina
baxmayaraq, inkliiziv inkisafin idaroedilmosindo niimayis etdirdiyi
somaraliliys géro hom iqtisadiyyatda ¢ox yiiksok naticolor qazanmas,
hom dos keg¢id iqtisadiyyatina malik 6lkslor arasinda birinci yerdadir.
Azorbaycan Respublikasinin qazandigi notico +23 borabordir. Bu
indikatora goro, diinyada ikinci yerdo +13 gostaricisi ilo Cex
Respublikas1 gorarlasib. Ugiincii yeri bir qrup 6lkelor boliir ki,
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bunlar Islandiya, Estoniya, Koreya Respublikasi, Slovakiya vo bozi
digor Olkolordir. Onlarin gostaricilori +7 vo +9 arasinda doyisir (8).

Insan hiiquglarinin tomin edilmasinin vacib sartlorindon biri yeni
saviyyali, davamli inkisaf vo inkliiziv comiyyat prinsiplari asasinda
idaro edilon comiyyotin formalasdirilmasidir. Insan comiyyatinin
inkisafi baximdan inkliiziv comiyyat li¢lin saciyyavi olan “rifahda
boraborlik” eyni zamanda onu mohrumiyyat vo istehlak comiyyati
liclin sociyyovi olan kaskin geyri-baraborlikdon azad etmok vo onun
hiiquglarini tomin etmok kimi basa diisiilmalidir.

.inkliiziv

camiyyat:
.stehlak iifahda .
" i beraberlik
comiyysati:
golir vo

8 comi istehlakda  $akil 2. Ibtidai va istehlak comiyyat-
tidai camiyyat: kaskin qeyri- Lrindon inkliizi S vota: moh
mehrumiyyatde poraberlik  (27iMdon inkliiziv comiyyata: mahru-
barabarlik miyyatda barabarlik va qeyri-barabar-

likdan rifahda barabarliya (5).

Tohlillor gostorir ki, Azorbaycan Respublikasinda dovlot
idaraciliyinds totbiq edilon yeni texnologiyalar insan hiiquqlarinin
tomin edilmasi tl¢lin vacib sort olan inkliiziv comiyyatin
formalagdirilmasmin on optimal yoludur. Bu giin Prezident [lham
Oliyev torafindon on miiasir elma asaslanan bels bir platformanin
yaradilmasi 2030-c1 il ti¢lin hodoflinmis milli prioritetlorin
aktualligindan vo realligindan xobor verir (4). Insan hiiquglarinimn
tomin edilmasi baximindan inkliiziv comiyyatin formalasmasi
dovlat idarociliyinds on vacib prioritetdir. Eyni zamanda insan
comiyyati inkisaf etdikco insan hiiquqlarinin mahiyyoti do doyisir
(Sakil 3).

Sokil 3-don goriindiiyii kimi, tarix boyu insan comiyyati inkisaf
etdikco, dovlot idarogilik sistemlori tokmillosdirldikco, insan
hiiquqlar1 sahasindo prioritetlor forgli olmus, daim dorinlogmisdir.
Insan comiyyatinin inkisafinin ilkin marhalalorinda agor insan {i¢iin
osas moqsad hoyatda galmaq idiso, sonraki morhololordo insan
hiiquglarinin digor istigamatlori prioriteto ¢evrilmisdir. Bunlarin
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Inkliiziv
cemiyyat-
da yasa-

Potensia-

A maq
Gender hininkisafi  hiiququ
y - I Layigqli barabarliyi hiiququ
Azad hayat hiiququ
| Yagamagq I salismag hiiququ
hiiququ hiiququ

Sakil 3. Camiyyatinin tarixi inkisafinin miixtalif marhalalaorinds
insan hiiquqlarinin tamin edilmasinda farqli prioritetlor (6).

arasinda azad omok hiiququ, sorbost ¢alismaq vo layigli hoyat
siirmok hiiquqi, gender boraborliyinin tomin edilmosi vo digorlorini
gostormok olar.

Insan hiiquglarina monfi tosir edon amillor arasinda miixtolif
Olkolor arasinda vo Glkolor daxilindo golir vo istehlakda miisahido
edilon koskin geyri-baraborliyin aradan galdirilmasi insan hiiquqlari
baximimdan on ohomiyyotli bir amilo cevrilmisdir. Inkliiziv
comiyyatin qurulmasi bu problemin hallinin on optimal yoludur. Bu
sobobdon Prezident ilham ®Oliyev 2021-ci ildo Azorbaycan
Respublikasinin 2030-cu ilo godor milli prioritetlorindon biri kimi
inkliiziv comiyyatin qurulmasini miioyyonlosdirmasi 6lkodo insan
hiiquqlarinin tomini baximindan da olduqca shomiyyatlidir.
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AN INCLUSIVE SOCIETY FORMED IN THE
REPUBLIC OF AZERBAIJAN IS A GUARANTOR OF
HUMAN RIGHTS

As a result of the 44-day outstanding Patriotic War, conducted
under the leadership of the President of the Republic of Azerbaijan,
Supreme Commander-in-Chief Ilham Aliyev, the territorial integrity
of the country has been restored and the requirements of the UN
Security Council have been fulfilled, and the rights of almost a
million refugees and IDPs have been restored. The innovative
technologies of public administration applied in the country have
ensured that the country has become a global leader in the field of
economy, social and humanitarian spheres, and military security.
President Ilham Aliyev's designation of inclusive development as a
national priority until 2030 is an essential factor in the development
of human potential and rights.
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YPXAH AJTIAKBAPOB
PexTop AkageMuu rocyiapcTBeHHOIO yIpaBJIeHHUS IPH
IIpe3unente Azepodaiimxanckoii PecnyOimkn, akageMuk

®OPMUPYEMOE B ABEPBANI’KAHCKOM
PECIIYBJIUKE
HUHKJIIO3UBHOE OBIIECTBO SIBJSIETCSI TAPAHTOM
ITPAB YEJIOBEKA

B pesynbrare 44-x nHeBHOU Onectsmielt OtedecTBeHHON BoOWHBI,
NpOBEIEHHOM ToA pykoBoACTBOM Ilpesnaenra AsepOaiimxaHcKoit
Pecry6muku, BepxoBHoro [maBHOKOMaHytomiero Mnbpxama Annesa,
OblJJa BOCCTAHOBJIEHA TEPPUTOPHANIbHAS LEJIOCTHOCTh CTpaHbl,
BBIMOJHEHbI Tpedyromue 3toro pemienuss Coera besomacHocTu
OOH, BoccTaHOBJIEHBI TIPaBa MOYTH MUJITHOHA OSKEHIIEB M BBIHYXK-
JICHHBIX TepeceneHneB. [IpuMeHseMble B CTpaHE WHHOBATHBHBIE
TEXHOJIOTHH TOCYJapCTBEHHOTO YIPABJICHUS OOECTICUMIN TOT (DaKT,
YTO CTpaHa CTajJa MIOOAJBLHBIM JIUACPOM B OONACTH SKOHOMUKH,
COLIMANIBHOM W TyMaHUTapHBIX cdepax, BOGHHOH OE30MacCHOCTH.
Ompenenenne Ilpesunentom MnbxamMoMm AJMEBBIM HHKIFO3WBHOTO
pa3BUTHSI B KaUECTBE HALMOHAIBHOTO mpuopurera a0 2030-ro roma
SIBIISCTCS BOKHEHIIINM (PaKTOPOM PAa3BUTHS YEJIOBEUECKOTO MOTEHIHATIA
1 00ecrevYeHust ero mpas.
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QANUN VO HUQUQUN QARSILIQLI OLAQOSI

Acar sozlor: Hiiquq nazoriyyasi, comiyyat va dovlat, siyasi-hiiquqi
fikir, hiiququn hokmranligi, qanunun aliliyini, hiiquqi doviat, hiiquqi
ganun

Knrwouesvie cnosa: meopusi npasa, obujecmeo u 20cyoapcmeo,
NOMUMUKO-NPABOBASI MbLC/Ib, MOPHCECHBO NPABA, 8EPXOBEHCMEBO 3AKO-
Ha, NPasosoe 20Cy0apcmeo, npasosoll 3aKOH

Keywords: theory of law, society and state, political and legal
thought, rule of law, rule of law, rule of law, rule of law, legal law

Hiiquq vo qanunun qarsiligh olagesi: problems yanagmalar. Hom
hiiquqi fikir tarixindo, hom do onun miiasir inkisafinda hiiquq vo qanun
hamiss asas anlar qisminds qalmuslar. Hiiquq vo qanunun qarsiligl sla-
gosing hiliquq nazoriyyasi vo hiiquq falsofosinin problemi kimi baxilir.
Eyni zamanda, sirf idraki shomiyyatlo yanasi, bu masalslor daim mii-
hiim ideya-siyasi soslonmoyo malik olmuslar.

Hom hiiquga, hom ds ganuna, onlarin comiyyast hayatindaki roluna
va yerina baxiglar doyismis, bu anlayislar otrafinda ideoloji diskussiya-
larin mozmununda doyisiklik omolo golmis, onlarin formalari yenilos-
mis vo zonginlosmis, dolillor ariyib yox olmus, ke¢mis miibahisolor
unudulmus va yeni, lakin biitovliikkde hiiquq vo ganunun garsiligh sla-
gast bir movzu kimi 6z aktualligin1 qoruyub saxlamisdir. Bu da tobii-
dir, ¢linki s6hbot mahiyyat etibarils siyasi-hiiquqi fikrin comiyyatin vo
dovletin inkisaf ganunauygunluglari, habels insanlarin davranigini ton-
zimloyon normalarin tobioti vo xarakteri, bagori qarsiligli miinasibatlor-
do azadliq vo odalatin monasi haqqinda tosovviirlorls bagli, tomalli ka-
teqoriyalar barasindo gedir.
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Hiiquq vo qanunun qarsiliqli alagasi, onlarin eynilosdirilmasi vo ya
bir-birino qarst qoyulmasi, hiiquqi hoyatda qanunun real tosiri
haqgnnda miibahisslor indiyo godor aktual olaraq galmaqda davam
edir. “Hiiquqi gqanun” vo “qanuni hiiquq”, “qeyri-hiiquqi ganun” vo
“geyri-qanuni hiiquq” kimi hadisalorin miimkiin mévcudlugu haqqin-
da masalslor miibahisali olaraq qalmaqdadir. “Hiiquq gqanuna barabor-
dir”, “hiiquq ganundan yiiksokdir”, “qanun hiiquqa borabor deyil”, “qa-
nun hiiqugdan yiiksokdir” anlayislarinin qarsiligh olage bagliliglar1 da
eyni dorocodo diskussiyalidir. Sxolastik disputlar sivilizasiyalarin ¢o-
xaspektli inkisafinin dovlstin qurulus vo idaragilik formalarmin bir-bi-
rini ovoz etmosinin realliglar ilo daha genis miqyas alir.

Problemo yanagmalardaki forglorin mahiyyoti 6ziinii asagidaki iki
aspektdo tozahiir etdirir:

1) problemin hallina terminoloji yanasma;

2) imumanlayigh yanasma.

Birinci halda hiiquq dilinds, yoni mshdud va genis monada hiiquq
va ganun basa diisiilmasini forqlondirmak vacibdir.

Qanun, hor seydon ovval, hiiququn miioyyon formasinin, mohz yiik-
sok hiiquqi qiivvali normativ-hiiquqi aktin 6z adindan ibaratdir. O, bi-
lavasito xalq torafindon, yaxud niimayondoli organ torofindon xiisusi
prosedur gaydada qobul olunur, soxsiyyatin, comiyyatin vo dévlotin on
miihiim hayati toraflorini tonzimlayir. Bununla yanasi o, hiiququn man-
balarinin iyerarxiyasinda onun sistemino basciliq edon akt kimi toza-
hiir edir (1, 237).

Qanuna hom do normativ-hiiquqi aktlarin biitlin mocmusunu oks et-
diron toplayict anlayis kimi baxilir. Gorkemli rus hiiquq filosofu
Y.N.Trubetskoy (1920) yazirdi: “Soziin genis monasinda ganun dedik-
do, adaton, dovlet hakimiyyatinin birbasa gdstarisi ilo yaradilan har ciir
hiiquqg normas1 basa diisiiliir”. Mohdud monada iso ganun “hor bir
hiiquqi teskilatin hiiquqi niifuzu haddindo miioyyon edilon yiiksok nor-
madir”.

Belo sorhodlasdirma bu giin do miixtalif hiiquq sistemlorindo qoru-
nub saxlanir. Belo ki, ingilis-amerikan hiiquq ononoslori mohkomo gay-
dasinda miidafio edilmali olan hor hansi yazili vo ya yazilmamis nor-
ma kimi genis monada qanunu (a law), habela statut, parlament akti,
yaxud, limumiyyatlo, ganunvericilik akti (legislation) kimi mohdud
monada ganunu (enacted law) forqlondirir.
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Qanunun biitiin hiiquq normalarin1 {imumilosdiron kateqoriya qis-
mindo forglondirilmasi, agor hiiquq qanunun yalniz pozitiv togkiledici-
si kimi baga diisiilorso, “qanun” vo “hiiquq” anlayislarinin eynilosdiril-
masing gotirib ¢ixarir. Zira, hiiquq da miixtslif izahlara malik olan ¢ox-
cohotli hadisadir. Ona obyektiv vo subyektiv, rosmi vo geyri-rosmi, to-
bii v pozitiv hiiquq kimi baxila bilar.

“Hiiquq” anlayisinin ¢oxsayl tofsirlori igorisinds onun asagidaki on
miuhiim interpretasiyalarini forglondirmok olar:

1) hiiquq sosial subyekto moxsus olan miioyyon imkandir;

2) Hiiquq comiyyatda dovlat hakimiyyati torafindon miiayyan edilon
vo miidafio olunan imummacburi davranis qaydalarinin mocmusudur
(sistemidir);

3) Hiiqug miioyyan sosial hadisalorin qiymotlondirilmasi, hoaqiqili-
yin va gercokliyin gostoricisidir.

Hiiquq yalniz alim-hiiqugstinaslarin axtarislart vo tesavviirlarinds
mdvcud, onlarm hiiququn basa diisiilmasine falsafi-metodoloji vo digor
yanasmalarindan asili olan he¢ do miicorrad anlayis deyildir. “Hiiquq”
anlayigindan ictimai miinasibatlorin hansi sferasinds istifado edilmo-
sindon asili olaraq, onun timumi va farqlondirici cohotloro malik olan
falsofi, psixoloji, tarixi va digar tasirini vermak olar. Bu da hiiququn
Oyranilmasi Ti¢giin istifado edilon elmi todgiqatlarin vo vasitolorin pred-
met xiisusiyyatlori ilo baghdir. Hiiququn har bir tofsiri onun yalniz mii-
ayyan torofini (xiisusiyyatini) vo aspektlorini ok etdirir. Belo tofsirlor
hanst hiiququn ayrica nazari istigamatin predmeti olmasi doracosindo
aparilir. Ona goro do ancaq biitiin hiiquqi izahlarin inteqrasiyalasdiril-
mast biitov ictimai hadiso kimi hiiququn xarakteristikasini oks etdirmo-
yo qadirdir. Zira, bu halda da hiiququn dorindon dork edilmasi biitov-
liikdos ictimai elmlorin inkisaf soviyyasindon asilidir (2, 66).

Hiiquq vo qanun miiasir hiiquq elminds. Hiiququn mahiyystino
mixtolif yanagmalarla asaslandirilan nozariyyalor onun basa diisiilmo-
sindo asagidakilart forglondirir:

1) hiiququn legitcosing basa diisiilmasi — bu, hiiququ 6lkods qayda
va qanulari tokbasima yaradan, onlar1 totbiq edon ali hakimiyyst dasiyi-
cisinin omri il alagalondirilir;

2) hiiququn sosioloji cohatdon basa diisiilmasi, yoni hiiquq hiiququ
totbigetmonin qorarlari ilo eynilosdirilir;
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3) hiiququn materialistcosine basa diistilmasi — bu, hiiququn iqtisadi
cohotdon hokmran olan sinfin ganunda ifads olunan iradosi kimi tosdiq
edilir;

4) hiiququn sosial-etik cohotdon basa diistilmasi, yoani hiiquq diizgiin
va geyri-diizgiin 6l¢ii kimi, odalot vasitasi ilo izah olunur.

Hiiququn basa diisiilmasindoki forglorin asasinda hiiququn 6ziindo-
ki iki baslangicin — tobii vo pozitiv hiiququn garsidurmasi dayanir.

Tobii hiiqug. Tabii hiiquqga “pozitiv hiiquqdan avvalki” hiiquq kimi,
biitiin digor ndvbati hiiquqyaratmalara “sadiq” olmus hiiquq qismindo
baxilir. Ona goro do tobii hiiquq “universal hiiquqi prinsip”don ibarat-
dir. Bu ndqteyi-nozordon biitlin basori qanunlarin ssasinda gqanunveri-
cilik aktlarmin adalotliliyini vo oxlaqiliyini miioyyonlosdiron doyorli
haqgigatlor durur. Tobii hiiququn ganunun qiymotlondirilmasi meyari
olmasi da buradan meydana ¢ixir. Tabii hiiquq ganunun axlaqi prero-
gativi olmali, olmadigda iso homin qanundan imtina etmalidir. Belolik-
la, tobii hiiquq nazariyyssinin niimayandslori gqanuna miinasibatda
hiiququn hékmranligini, onun geyd-sortsiz prioriteto malik oldugunu
miudafio edir.

Pozitiv hiiqug. Pozitiv hiiquq dovlst hakimiyyati torofindon ictimai
tolobatlarin  varliginin qorunmasi iigiin yaradilan hiiquqdur. Pozitiv
hiiquq terafdarlarimin fikrinca, bu hiiquq prioritetdir, o, “universal hoqi-
qati” radd edir. Pozitiv hiiquq basori inkisafin tacriibasi torafindon qa-
nunda formalasdirilan, uzun siiron ictimai Oziiniitokmillogsdirmonin
timumilogdirilmis naticasindon ibarat olan hiiquqdur. Hiiququn norma-
tivist moktobi movqgeyindon dovlot odalstsiz davrana, roftar edo bilmoz.
Hans Kelzen (1881-1973) yazir: “Ogor dovlot 6z mahiyyatino goro
macburiyyat aparatidirsa, bu ona gors beladir ki, o da hiiquq qaydasidir
v onun butlin zahiri tozahiirlori ancaq hiiquqi aktlar ola biler”. “Hiiquq”
vo “gqanun” anlayislarina belo yanagsma zamani homin anlayislar eyni
ciir anlasilir, qavranilir, ¢linki onlar comiyyatdo suveren hakimiyyat to-
rofindon nizamlamanin, yoni qanunun hokmranliginin prioritetliyinden
iroli golir.

Ingilis-amerikan hiiquq falsofasi anenolorinin gdrkomli niimayendo-
si Herbert Xartin (1907-1992) bu halda hiiquqi pozitivizmin banisi
C.L.Ostini yenidon frazalagdiraraq gostordiyi kimi, hor bir 6lkonin ga-
nunlar1 “suverenin verdiyi, yaxud suverens tabe olan, itaot edonlorin”
timumi omrlorindon ibarat olacaqdir (3, 235).
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Yeni liberal-hiiquqi nozeriyys. Miiasir hiiququ dorketmo tobii-
hiiquqi istigamatin vo hiiquqi pozitivizmin torafdarlart arasinda hiiqug-
la ganunun qarsiligl slagasinin miisyyanlosdirilmasinds uzunmiiddot-
li diskussiyan1 nozors alaraq, daha ¢ox hiiququn “yeni liberal-hiiquqi”
nazoriyys adlandirilan ti¢lincii nozoriyyayo dogru meyl edirlor.

Bu movqgeyin formalagsmasinda Harvad universitetinin professoru
vo miasir ingilis-amerikan hiiquqi fikrinin aparici niimayandasi Ponald
Dvorkin (1931- 2013) mohsuldar islor gormiisdiir. Onun fikrinca, ga-
nuna miinasibatds insanin lazimi hiiquglara malik olmasina dair ideya-
n1 diizglin hesab etmok olmaz. Miusllif burada ganun dedikdo, ganun-
verici (dovlst hakimiyyati) torofindon verilon qanunu nazordo tutur.
[lkin hiiquqlar iso dévlatle, yoni onun qanunlari ilo ziddiyyatdedir. La-
kin digor torafdon tokco ona daxil edilmis hiiquq normalarini deyil,
konstitusiyaya asaslanan hiiquqi prinsiplori (qanunlarin tofsiri zamani)
do nazors almaq lazimdir. Hakimlor iso qanunlart kegmiss deyil, adalst
prinsipina asaslanmagqla qabul etmisdir.

Hiiququn asagidaki komponentlordan ibarat oldugunu hesab etmok
toklif olunur:

1) “qanunvericiliyagodorki hiiquqi hadisolor” — bu, mahiyyaotino go-
ro qanunvericiliyin oxlaqi-doyarli asasindan ibarat olan tabii hiiquqdur;

2) “qanunvericilik” — dovlot-togkilati comiyyatdo yaradilan norma-
tiv massiv;

3) “postganunvericilik hiiquqi hadisslori” — ganunun hiiququn sub-
yektlori torofindon praktiki olaraq hoyata kegirilmosi (4, 125).

Beloliklo, hiiquqa qarsiligh slagsli elementlordon, yoni tobii hiiqug-
dan, pozitiv hiiqugdan vo subyektiv hiiqugdan ibarst ¢oxcohatli sosial
hadise kimi baxilir. Hiiququn maozmunu comiyyatin inkisafi ilo miioy-
yanlosir, bu mozmuna normativ formanin verilmosi iso dévlot torafin-
don hoyata kegirilir. Buradan da hiiquq vo ganunu forglondiron formu-
la meydana ¢ixir: hilquq comiyyat, qanun iss dovlot torafindon yaradi-
lir. Hiiquq comiyyati toskil edon zokanin (zokalarin) intellektual omo-
yinin bahrasi, ganun iso dovlot hakimiyystinin, yoni gqanunverici orqa-
nin mohsuludur. Ona gors do gqanuni hiiquq deyil, hiiquqi (legitim) qa-
nun haqqinda danismagq, fikrimizca, daha magsadouygun olardi. Ciinki
qanun hiiququn deyil, hiiquq ilk baslangicda qanunun yol gostorani,
baladgisi olmusdur.

Hiiquqi dovlat vo hiiquqi ganun. Demali, hiiquq vo ganun mozmun
vo forma kimi bir-birilo vohdot togkil edir. Onlarin arasindaki qarsilig-
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l1 slage daimidir: ganuna ¢evrilmomis hiiquqi mozmun ger¢oklogdirma
tominatlarina malik olmur vo buna géro do onun hiiquqa ¢evrilmasi ¢o-
tindir. Dovlat hakimiyyatinin 6zbagmmaligini da oks etdiron ganunlara
da geyri-hiiquqi ganunlar kimi baxila bilor, ¢linki onlar 6ziindo moz-
munu deyil, forman1 (“formal hiiququ”) ehtiva edirlor. Hliquga ganu-
nun keyfiyyat meyar1 kimi baxila bilor. Qanun iss ganunun 6ziiniin ifa-
do formasinin osas1 olmaga xidmat edir.

Belo garsiligh olage harada tosbit edilir? Xatirladilan garsiligh ola-
goya cavab vera bilon yalniz bir hakimiyyat strukturu var ki, o da hiiqu-
qi dévlatdir. Mashur alman filosofu vo hiiquqsiinasi Immanuil Kantin
(1724-1804) tarifine gora, mohz hiiquqi dovlst “hiiquqi qanunlarm rah-
barliyi altinda ¢oxsayli insanlarin ittifaqidir” (5, 99).

Hiiquqi dovlst dedikdos, hiiquga vo ganunun aliliyino osaslanan,
hakimiyyot onun bdlgiisii vasitosi vo insan hiiquglarinin prioriteti ilo
hoyata kegiron demokratik dovlot basa diistiliir.

Hiiquqi dovlstin on sociyyovi olamoti hiiququn hokmranligidir.
Belo ki, hiiquqi dovlstds biitiin dovlst gorarlari subyektlorin, o ciim-
lodon do ddvlatin 6ziinlin hiiquq borabarliyini, habelo hiiququn bii-
tiin subyektlorinin foaliyyatinin konstitusiyaya vo 6lkonin biitiin ora-
zisindo birbasa qlivvasi olan ganunlara tabeliyini nozords tutan qa-
nunun aliliyini tomin etmoklo, legitim asasa malik olmalidir. Demo-
11, hiiququn hokmranlig1 va qanunun aliliyi hiiquqi dovlstin an saciy-
yovi xiisusiyyati kimi bir-biri ilo six, qirilmaz vohdot togkil edon
miithiim amildir (6, 198).

Hiiquqi dovlot — bu, eyni zamanda siyasi hakimiyyastin praktiki tos-
kili vo miiayyaon falsofi-hiiquqi nozariyyadir. C.Lokk vo S.Monteskye
lictin hiiquqi dovlst ideyast praktikada monarxin hakimiyystinin moh-
dudlagdirilmasindan ibarat idi. Belo mohdudlagsdirmaya dovlot hakimiy-
yatinin comiyyotin miixtalif tobagolorinin olindo comlogmasi yolu ilo
nail olunurdu. Huquqi dovlotdo insan hiiquq ve azadliglart miixtalif
hiiquq institutlar1 vasitasilo qorunur, ganuni monafelor ancaq mahkoma
gaydasinda miidafio olunur. Hiiquqi dévlstdo azadliq dedikdo, soxsiyyo-
tin dovlotdon asil1 (sirf hiiqugi monada) olmadig soxsi azadliq basa dii-
stliir (7, 236).

Hegelin hiiquq falsofasi tolimino uygun olaraq gergoklik insan
varliginin misyyon formalarinda agilin praktiki realizasindon iba-
rotdir. Onun fikrinco dovlot do hiiquqdur. O 6zlindo on abstrakt
hliquglar1 — soxsiyyati, ailoni vo comiyyati ehtiva edon hiiququn bii-
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tiin sistemini togkil edir. Hegel daha ¢ox inkisaf etmis haqiqi azadliq
kimi dovlatin, ilk ndvbodo hiiquqi dovlstin adini ¢okirdi. Bununla
belo, miitofokkir demokratik seckilorin oleyhino ¢ixirdi. Votondas
comiyyatinin tobagosi 0z birliyini qoruyub saxlamaqla, siyasi tobaqgo
soviyyasinadok yliksalmolidir. Qanunvericilik hakimiyyati iki pala-
taya boliiniir. Palatalardan biri majorat sahibkarlarinin varasalik
prinsipi lizro, digori is9 sonaye tobagosinin korporasiyalari torafin-
don formalagdirilir. Tobago niimayondoliyinin vozifosi imumi iglo-
rin hollini yaxsilagdirmaqdan deyil, ictimai royi formalasdirmaqdan
ibaratdir. Bununla da Hegel boyan edirdi ki, “dovlst momurlar ordu-
su torafindon idars olunur vo haminin iizorindo monarxin $oxsi qora-
11 durur... (7, 240)”

Gostorilonlors istinadon hiiquqi dovlatin asagidaki osas prinsiplorini
geyd etmok olar:

1) ictimai hoyatin biitlin sferalarinda hiiququn hékmranlig1 vo gqanu-
nun aliliyi;

2) insanin, vatondasin hiiquq vo azadliglarinin reallig1 vo 6zgoninki-
losdirilmomosi;

3) dovlatin soxsiyyet, soxsiyyatin iso dovlot garsisinda garsiliqli mo-
suliyyati;

4) hakimiyyot bolgiisii (hakimiyyaotin qanunvericilik, icra vo mohko-
ma hakimiyyati budaqlari);

5) ganunun hoyata kegirilmosi tizorindo nozaratin somarali formala-

rinin olmasi.
Nozoros almaq zoruridir ki, hiiquqi dovloto dair biitiin konsepsiyalar

miixtalif dovlat-hiiquqi idealardan ibaratdirlor vo bunun da sayasindo
elmi statusdan mohrumdurlar. Homin konsepsiyalar insanlart miioyyon
maqsadloro nail olmaga yonaldon mayaklardan ibaratdirlor vo onlara
mioyyon doyarli secimlor etmokds kdmok edirlor.

Insan hiiquq vo azadlhglarma omol edilmasi hor bir demokratik
hiiquqi dovlatin vo saglam ictimai hayatin zaruri sortidir. Bu, magsad
deyil, yalmz sortdir. Insan &ziinii yasadig1 miioyyan modoniyyat ¢orci-
vasindo hiiququn subyekti qismindo ancaq hoqiqi monada realizo edo
bilor. insan, votondas hiiquq vo azadliglar1 tabii deyiller vo elo bu mo-
nada da pozitiv hiiquqa qgars1 dururlar. Insan, votondas hiiquq vo azad-
liglart sosial, 6ntropoloji-kommunikativ fenomenlordir. Yoni onlar in-
sanin sosial tabiotindon ayrilmazdirlar. Istonilon hiiquq sosial fenomen
kimi eyni zamanda da “tobii” fenomendir, ¢iinki bu hiiquq comiyyatin
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tobiati ilo miioyyon olunur. Bu hiiquq ham ds pozitiv hilquqdur, bels ki,
o, tasbit edilmis hiiquqdur.

Hiiquqi dovlstds hiiqugi ganun da mévcud ola bilar. Yoni elo bir qa-
nun ki, 6ziinds hiiquqi tonzimetmonin oxlaqi-hiiquqi meyarini birlog-
dirsin. Qanun adalotli olmalidir, lakin o, yalniz formal barabarliyin so-
sial adalst prinsiplorine uygun vo hiiquqi dovlot soraitinds qurulan co-
miyyatdo odaloatli ola bilar (8, 112).

Qanun odaloatsiz do ola bilor. Qanunun odalstsizliyi onun bilavasito
ganun qisminds dork edildiyi halda mévcud ola bilor. Belo ki, basa dii-
stilmayan gqanunun adalstsiz olmasi haqqinda danismaga doymoz. Ba-
sa diisiilmoyon, yaxud dork edilmoyon ganun 6z varligin ganun deyil,
sadaca olaraq s6z yiginindan ibarat olan monasiz fikirdir.

Beloliklo, rosmi ifado formasi, 6ziinomoxsus konkretliyi olan vo 6z
leqallig1 va legitimliyi asasinda tominat oldo edon hiiquq 6z real tocos-
stimiinii mohz hiiquqi ganunda tapir.
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I'adna Kypoanos
I'maBublii HayuyHblii coTpyniHuk UHcTuTyTa IlpaBa n

IIpaB YenoBeka Hanmonanbnoii Axagemunu Hayk
JlokTop HayK 1o npasy, npogeccop

B3aumMHasi cBsI3b 3aKOHA U nmpaBa

PE3IOME

B crarbe paccmarpuBaeTcsi B3aUMOCBS3b IIpaBa U 3aKOHA, Kak Mpo-
Onema Teopuu mpaBa U (uocoguu mpasa. 3aKoH, MPEXIE BCETro,
COCTOUT W3 Ha3BaHUS ONPEAEICHHOW (OpPMBI IpaBa, a UMEHHO W3
HAa3BaHUs1 HOPMAaTUBHO-IPABOBOTIO aKTa BBICIIEH IOPUIUYECKON CHIIBIL.
[TpaBo paccMarpuBaeTcsi KAK MHOTOTPAaHHBIN COIMAIBHBIN (peHOMEH,
COCTOSIIIIMN M3 B3aUMOCBSI3aHHBIX 3JIEMEHTOB: €CTECTBEHHOI'O IPaBa,
MO3UTUBHOIO TpaBa U CyObEKTUBHOIO MpaBa.

[To MHeHMIO aBTOpA, 11eTIeco00pazHee ObUIO Obl TOBOPUTH O MPABO-
BOM (JIETHTUMHOM) 3aKOHE, a HE O 3aKOHHOM mpaBe. [lockonbky He
3aKOH JIJIs1 [TPaBa, a MpaBo ObUIO M3HAYAIBHO MyTEBOAUTENEM, ITPOBO/I-
HHUKOM 3aKoHa. Top»ecTBO mpaBa U BEPXOBEHCTBO 3aKOHA, KaK HanoOo-
Jiee OTIMYUTEIbHBIE YEPThI IPABOBOIO IOCYAAPCTBA, SIBIISIFOTCS BaK-
HBIM (DaKTOpOM, 00pa3yIOIIMM TECHOE, HEPYIIMMOE €ANHCTBO JIPYT C
npyrom. Takum oOpaszom, mmpaBo, umest GopMy opHUIMATHLHOTO BhIpa-
KEHUSI, UMEes CBOIO CTICIIU(HKY U TAPAHTHIO HA OCHOBE €T0 COOCTBEH-
HOW JIETAJIbHOCTU U JIESTHTUMHOCTH, HaXOIUT CBOE peajbHOE BOILIO-
IICHUE B IIPABOBOM 3aKOHE.
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The relationship between ordinance and law
SUMMARY

The article examines the relationship between ordinance and law as
a problem of the theory of law and philosophy of law. The ordinance,
first of all, consists of the name of a certain form of law, namely the
name of a normative legal act of higher legal force. Law is viewed as
a multifaceted social phenomenon, consisting of interrelated elements:
natural law, positive law and subjective law.

According to the author, it would be more expedient to talk about
legal (legitimate) ordinance, and not about legal right. Since it is not
law for law, but law was originally a guide, a guide of law. The triumph
of law and the rule of ordinance, as the most distinctive features of the
rule of law, are an important factor that forms a close, indestructible
unity with each other. It concludes that law, having the form of an offi-
cial expression, having its own specifics and guarantee based on its
own legality and legitimacy, finds its real embodiment in legal law.
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“Having celebrated the 50th Anniversary of the Universal
Declaration of Human Rights today, we have to speak and think
about our future duties. Because we have undertaken big and numerous
assignments. The works carried out in the course of the last years
didn't yet result in protection of human rights in all spheres. It is
quite natural. It is impossible to achieve it in a short period of time.
Actually, we are considering the implementation of Universal
Declaration of Human Rights adopted by the United Nations
Organization in the world in the course of the past 50 years. We see
that turning of declaration of human rights into state principles and
their implementation required certain time in different countries of
the world”.

Human rights are the inalienable property of all people, without
distinction of any kind based on race, color, sex, language, religion,
national or social origin or any other aspect. Human rights include
the right to life and liberty, freedom from slavery and torture, free-
dom of opinion and expression, the right to education, to a fair trial,
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and many others. All people should have these rights, without
discrimination.

Many researchers in different fields of science and in different
historical periods devoted their works to the study of the origin,
essence and problems of protecting human rights. Thanks to this,
certain concepts, terminology, classification of human rights were
formed, the first and early legal acts survived and came down to us,
which proclaimed separate and important for that time legal, reli-
gious, moral precepts and legal norms, which ultimately determined
the form and the content of normative legal regulators of the human
rights protection process.

The challenge of protecting human rights is global in nature. In
the historical aspect, this problem has long gone beyond the bound-
aries of a separate state — for many years now, under the auspices of
the UN, and then the Council of Europe, international cooperation in
this area has been developing: international norms on human rights
are being developed, which, in particular, are mechanisms for pro-
tecting the proclaimed rights.

The internationally voiced proclamation of fundamental rights as
inalienable and inherent in every person equally from birth has rein-
forced the perception of man by modern civilization as a creature of
enduring value, regardless of national boundaries, cultures and poli-
tical regimes.

To date, international human rights instruments and treaties indi-
cate that human rights “flow from the inherent dignity of the human
person”. However, it should be remembered that for human dignity
and a free person, both on the religious-philosophical and on the
socio-political front, there was a centuries-old struggle going back to
the very origins of human civilization.

Human rights and freedoms are an important institution of a state
governed by the rule of law; they represent the possibility of a
full-fledged social existence guaranteed by law. The problem and
issues of the formation and development of a new model of relations
between the state and the individual in modern society are actua-
lized. The new model postulates the autonomy of the individual, the
right to non-interference of the state in the area of individual free-
dom and guarantees from the state in case of violation of his rights
and freedoms. The contradiction between the objective natural
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nature of human rights and social restrictions on the part of social
structures, political systems actualizes issues related to ensuring
rights and freedoms. The processes taking place in social reality, the
advancement of human, intellectual capital to the forefront of the
civilizational development of states, the transformation of know-
ledge into a decisive factor in social development, necessitates the
study of human rights and freedoms as the highest value.

The problems associated with the definition of the content of the
concepts of "human rights", "human freedom", both indirectly and
directly, were discussed by representatives of different sciences for
a long time. So, the formulation of these problems is reflected in the
reasoning about the meaning of life, human nature, virtues.

Today, individual rights and freedoms are the starting point of
many studies. The appeal to the analysis of the main approaches to
the study of human rights and freedoms in the history of scientific
thought is dictated by the following circumstances:

— the formation of ideas about human rights and freedoms is
reflected in the history of the emergence and development of theo-
retical ideas about the state, law, obligations, guarantees;

— each concept of law contains knowledge about a person as a
subject of law;

— the basis for the study of human rights and freedoms is the law
itself, since human rights are a necessary structural element of law.

The concept of human rights is based on two core values: the first
is human dignity and the second is equality. Human rights can be
understood as defining the basic norms necessary to live with digni-
ty, and their universality stems from the fact that, at least in this res-
pect, all people are equal. No one can be singled out in this matter.
In fact, to accept the concept of human rights, it is enough just to
recognize these two beliefs or values, and hardly anyone will argue
with them. This is why human rights are supported by all world cul-
tures, all civilized governments and all major religions. It is almost
universally recognized that the power of the state cannot be unlimit-
ed or arbitrary, it must be limited by the need to ensure equal condi-
tions for all who are under its jurisdiction, so that they can live with
a sense of human dignity.

The protection of human rights is recognized by the world com-
munity as the most important factor of sustainable development,
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since the concept of sustainable development as a strategy for the
survival of mankind is currently considered as the content of a new
civilizational approach to building the organization of public life.
Achieving sustainable development goals is impossible without
ensuring human rights and freedoms. "All the essential components
of sustainable development are crystallized in human rights —
political, personal (civil), economic, social, cultural."

Modern world science pays considerable attention to the deve-
lopment of the direction of research, which has received the name
"human rights theory". And although disputes about the status of this
area in the system of social sciences, about the range of problems
related to its jurisdiction continue, it is generally recognized that the
issue of human rights is essential for the further development of all
branches of legal science. At present, the problems of human rights
in legal science are studied in the following directions: first, within
the framework of the general theory of law and state, as well as other
historical and theoretical legal sciences; secondly, at the level of sec-
toral legal disciplines (constitutional, administrative, civil, criminal
law); thirdly, in the science of international law; fourth, within the
framework of the general human rights theory.

The development of human rights theory in the world of legal
science cannot but be accompanied by the question: "How does
globalization affect the development of human rights?" For globa-
lization is associated not with any one, but with almost all spheres of
modern state and legal life. It has a significant impact on all aspects
of socio-political and political-legal life. This versatility and
multifaceted nature of globalization turns it into a complex social
complex and means that most of the global problems of our time
have a legal aspect and act to a large extent as problems of human
rights. What is “human rights theory” today? For legal science,
based primarily on the study of its national law, it is especially
important to study the ever-growing influence of civilizational and
cultural factors, as well as the processes of globalization on human
rights. Consequently, a number of jurists believe that the time has
come to develop a civilizational human rights theory. Such a human
rights theory, firstly, will make it possible to turn to the study of such
aspects of human rights that were not previously covered by the
problems of either jurisprudence or other humanities; secondly, it
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helps to look from a special angle at a number of traditional prob-
lems of human rights both from the standpoint of general theoretical
disciplines and branch legal sciences; thirdly, it requires the devel-
opment of a new humanitarian methodology for studying human
rights theory.

Modern comparative legal research confirms that no concept of
human rights can claim universality. Even the most common
Western concept of human rights is not universal. Each legal civi-
lization contains concepts with the help of which it expresses its
norms, and the rule of law by this system can be understood in its
own way. The experience of the legal development of the countries
of Asia and Africa shows that the Western understanding of human
rights is not the only possible legal model on a global scale.

Comparative legal research promotes widespread acceptance of
alternative models of understanding human rights and will help to
get rid of narrow-minded ideas in the field of human rights theory.
All national legal systems and models of understanding human
rights should be recognized as equal. Comparative jurisprudence
today refuses to search for "universal ways of legal development",
"optimal legal models" that are suitable everywhere and always.
Each concept of human rights has come to be seen as a unique value.
The proposed civilizational human rights theory seeks to find non-
traditional answers to the challenges of our time: legal, political,
economic, environmental, religious, socio-cultural, informational,
moral and international. At the same time, it acts as a result of the
interaction of various legal relations and the dialogue of world civi-
lizations. The main goal of the civilizational human rights theory is
the formation of a new, global legal consensus in the understanding
of human rights.

Human rights theory was faced with the need to develop a new
humanitarian paradigm for the global understanding of human rights
from the standpoint of a civilizational approach. The overdue para-
digm shift in human rights theory has a deep cultural and civiliza-
tional meaning: it must show the methodological inconsistency of
the "rational" approach, which overly relies on objective mecha-
nisms and underestimates their dependence on a person as a free cre-
ative interpreter of political and legal roles and rules that he can ele-
vate, and cross out. The civilizational human rights theory sets itself
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the task of returning to a person "legal" the inspiration of spiritual
and legal truths, to breathe into him the lost faith in the unity of
Equity, Law and Justice. The new methodology of human rights the-
ory is called upon to defend the high spiritual and legal values and
ideals of various civilizations. On this path, the civilizational human
rights theory is called upon to use the achievements of modern
anthropology and cultural studies, which have already achieved cer-
tain successes on the way of synthesizing value authenticity with
legal efficiency.

A civilizational human rights theory can redefine the historical
and national experience of sociocultural confidence that constitutes
one of the hallmarks of non-Western legal cultures. It is known that
all eastern legal traditions are inextricably linked with a specific
habitat, which symbolizes an original legal perception, a way of
legal thinking and a form of legal self-organization. As a result of
being rooted in a specific legal space, Eastern peoples have a more
detailed knowledge of their environment, which forms a deep inner
awareness of the necessary and desirable reciprocity between the
legal world and nature as a whole. The civilizational human rights
theory is called upon to pay special attention to another, no less sig-
nificant feature of the legal cultures of non-Western civilizations,
which can also play an important role in the formation of a new
paradigm of modern legal consciousness. We are talking about an
ethical-centered, collectivist dominant in the organization of a legal
civil society. Collectivist relations, the intensity of informal inter-
personal communication, the influence of public opinion, a detailed
and subtle reverence for cultural and legal traditions that come from
the depths of the centuries — all this is capable of approving new
forms of legal thinking focused on high spiritual and legal ideals, as
opposed to the rationality of the Western legal worldview. In place
of the division "modernity — traditionalism", East and West as two
incompatible forms of legal life, human rights theory should put a
new, broader understanding of the continuous interaction between
different concepts of human rights and legal traditions. Legal tradi-
tions in the modern global world are not a passive residue that needs
to be eradicated as soon as possible. On the contrary, it is legal plu-
ralism and various legal traditions that can become in the process of
globalization a mobilizing transformative force capable of creating
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new forms in the interaction of various models of understanding
human rights. The development of a civilizational human rights the-
ory and the approval of a new humanitarian methodology in legal
science can make the UN projects to develop a global understanding
of human rights a reality. However, the Western theory of human
rights is built to a greater extent on general methodological initial
data and to a lesser extent empirically, on the basis of generalization
of the experience of various civilizations. In this sense, we can say
that the methodology of human rights theory today is more deduc-
tive than inductive in nature. Apparently, this is related to the lack
of attention to the methods and procedures of legal research, in
particular at the level and within the sectoral legal sciences on
human rights issues.

Today the world legal community needs a new global socio-
cultural and civilizational impulse capable of making humanity truly
united in the face of the global challenges of our time. The theory of
human rights is very important for the mutual understanding of
peoples and the creation of the best legal forms of relations that
develop in international communication. The civilizational human
rights theory should not proceed from the presumption of a possible
worldwide unification of the understanding of human rights (as it
was before and now in the West), but from the presumption of
adequate understanding and harmonization of the legal values of
different legal cultures. Each concept of human rights is unique and
inimitable in its own way and is a natural result of the political and
legal development of each society. At the same time, it is very
important not to diminish the significance of the specific features of
various concepts of human rights and to recognize their exceptional
equality.

The civilizational human rights theory (as well as jurisprudence
in general) is designed and capable of producing both scientific
(theoretical and cognitive) and practical and applied results. The use
of materials and results of legal research allows human rights theo-
ry of both national and international law (including the general parts
of sectoral legal sciences) to rise to a broader level of generalization,
timely explain new phenomena and trends in the development of
human rights in the modern world from a general humanistic point
of view, operate the latest legal material, which is not always the
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case. In practical and applied terms, the civilizational human rights
theory is significant both for lawmaking work and for law enforce-
ment. But its most important practical application aspect is the use
of data from human rights theory in lawmaking, i.e. in the formation
of a system of legislation on human rights. Undoubtedly, the impor-
tance of human rights theory for legal education, in the formation of
a culture of human rights.

Finally, the theory of human rights plays a very important role
in the study of international legal problems associated with the
development of a new branch of modern international public law —
international human rights law. Human dignity and rights, their his-
torical evolution, political and legal rationale and legal nature,
global threats to their existence and means of overcoming them, a
comparative analysis of the level of their provision, ways of their
implementation in different states, the mechanism of their guaran-
tees — this is an incomplete list of issues that make up the subject
civilizational human rights theory. The theory of human rights
focuses on the fundamental issues of the development of human
rights in international and national legislation, the legal practice of
different countries of the world, while the historical transition
goes in parallel with the study of the genesis of political and legal
teachings on human and civil rights.

The subject of the civilizational theory of human rights law is the
study of human rights problems in the context of world culture. For
human rights are a universally recognized value of world civiliza-
tion. The central object of study of the civilizational theory of human
rights is human rights in all their diverse aspects: first, as the possi-
bility of its free development in society and the state; secondly, as an
inalienable property of his personality; thirdly, as a measure of pos-
sible behavior, secured by legal and other social norms; fourthly,
as a means of achieving the most essential personal, material and
spiritual benefits and the development of abilities and talents; fifth,
as a means of overcoming threats that endanger the existence of
mankind. The theory of human rights also studies international legal
and domestic legal norms that enshrine human rights and establish
mechanisms for their implementation. The main goal of studying
human rights theory is to strengthen general humanistic and civi-
lizational principles in the formation of a culture of human rights.
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The building of the rule of law and the process of democratization
of society are organically linked with the development of the rights
and freedoms of citizens and the strengthening of their guarantees.
The main tasks of the civilizational human rights theory: first, mas-
tering knowledge about human and civil rights, implementation and
guarantee of these rights; secondly, the formation of a sense of
respect for a person, his rights, honor and dignity; third, strengthening
the correct orientation towards protecting the citizen from any
lawlessness and arbitrariness; fourth, the formation of skills for the
correct application of legal norms related to the implementation and
protection of subjective rights and freedoms; fifth, the formation of
a culture of human rights and democratic thinking in people. Thus,
the subject of the civilizational human rights theory, more specifi-
cally, is the basic laws of the emergence and development of the
category of human dignity and his rights, legal norms securing these
rights, as well as historical, economic, social, political, cultural,
traditional and other civilizational factors and conditions for the
existence of these social phenomena. It should be borne in mind that
the theory of human rights in its political-scientific aspect has been
going on for many centuries, and the doctrine of human rights occu-
pies a special place in the history of civilization in general, political
and legal thought, in the spiritual culture of mankind in particular.
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SUMMARY

Human rights are the inalienable property of all people, without
distinction of any kind based on race, color, sex, language, religion,
national or social origin or any other aspect. Human rights include
the right to life and liberty, freedom from slavery and torture, free-
dom of opinion and expression, the right to education, to a fair trial,
and many others. All people should have these rights, without
discrimination.

®upysa Tapsepauesa

Koncrurynuonnniii Cyn Azepoaiiaxanckoilt Pecnyoauku
CoBeTHuk otesia MesKIyHAPOIHOTO MPaBa U MeKIyHAPO/I-
HOT'0 COTPYIHMYECTBA

PE3IOME

HpaBa 4CJIOBCKA ABJIAIOTCA HCOTHBCMIICMBIM JOCTOAHHUCM BCECX
JIIOI[efI, 0e3 Kakoro Obl TO HM OBLIO pa3indrsa Ha OCHOBAHUU PaACHI,
BCTAa KOXMU, I10JId, A3bIKA, PCIINTUH, HAIUOHAJIbHOI'O WUJIN COUAJIb-
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HOTO MPOUCXOXKJICHHUS WM JIF000TO MHOTO acrekTa. [IpaBa yenoBeka
BKJIIOYAIOT NPAaBO Ha U3Hb U CBOOOMY, cBOOOAY OT pabcTBa U
MBITOK, CBOOOTY YOKIeHUH U NX CBOOOIHOE BhIpAXKEHHE, ITPaBO Ha
oOpa3oBaHue, Ha CIPaBEIMBOC CYICOHOE PACCMOTPCHHE Jelia W
MHOTHE JIpyrue. DTUMHU MpaBaMHU JOJKHBI 00J1a/1aTh BCE JIIONHU, 0e3
KaKOH-TN0O0 TMCKPUMHUHAIINH.

Firuzs Tarverdiyeva

Azarbaycan Respublikasinin Konstitusiya Mohkomasi
Beynoalxalq hiiquq vo beynalxalq omakdashq sobasinin
maslohatgisi

XULASO

Insan hiiquqlar irqing, derisinin rongine, cinsine, dilina, dinin,
milli vo ya sosial mongayins va ya digar cohatlorine gors heg bir forq
goyulmadan biitiin insanlarin ayrilmaz sorvatidir. Insan hiiquglar
yasamaq vo azadliq hiiququ, kololik vo isgonco azadlhidi, fikir vo
ifado azadligi, tohsil hiiququ, odalotli mohkomo aragdirmasi vo
digorlorini ohato edir. Biitiin insanlar bu hiliquqlara, ayriseckilik
olmadan malik olmalidirlar.
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TODBIRLOR

Ulu Ondoar Heydor Oliyevin anadan olmasinin
98-ci ildoniimii Konstitusiya Mohkomasinds geyd olunub

Xalqumizin Umummilli Lideri, miiasir miistoqil Azerbaycan dév-
latinin memar1 vo qurucusu, miistoqil Azerbaycanin Konstitusiyasi-
nin miisllifi Heyder Oliyevin anadan olmasinin 98-ci ildoniimii mii-
nasibotilo mayin 8-do Azorbaycan Respublikasi Konstitusiya Moh-
kemasinda hakimlar ve Aparatin bir sira mesul emakdaslarinin isti-
raki ilo xiisusi karantin rejiminin qaydalarina emel olunmaqla todbir
kecirilib.

Konstitusiya Moahkomeosinin sodri Forhad Abdullayev todbirde
¢ixis ederok Ulu Onder Heyder Oliyevin ¢oxsaxali fealiyyetinden,
Azorbaycanin inkisafi vo milli dovlet¢iliyinin giiclondirilmesi isti-
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qamatinde misilsiz tarixi xidmetlorinden, boylik xilaskarliq missi-
yasindan danisib.

Qeyd edilib ki, Heyder Dliyev Azerbaycan heale kegmis SSRI-nin
tarkibinde olarken yaratdigi iqtisadi potensialla dovlat suverenliyi-
nin vo iqtisadi miisteqilliyin tomalini qoya bilmisdi.

Heyder Sliyevin tarixi missiyasinin an parlaq dovrii ise onun xal-
qin takidli telobi ilo Azarbaycana ikinci defe rehberlik etmasinden
sonra basladi. 1988-ci ilden baslayaraq 1993-cii ilin avvellerins ki-
mi Azerbaycanda movcud olan geyri-miioyyonlik vo xaos, Erme-
nistanin Azerbaycana qarsi davam eden tacaviizii ona getirib ¢ixar-
misdi ki, respublikamizin orazisinin bir hissesi iggal olunmus, dov-
lot strukturlar1 ve orqanlart iflic veziyyete diismiis, xalgla iqtidar
arasinda boytik bir ugurum yaranmisdi. Uzun iller arzinde respubli-
kada yaradilmis giiclii iqtisadi potensial zeifladilmis, miiassiso vo
toskilatlar tonazziilo ugramis, votondaslarin sosial voziyyeti keskin
sokilde agirlasmisdi.

Heyder Oliyevin hakimiyyeto qayidisindan sonra — 1993-cii ilden
baslayaraq hoyata kecirdiyi irimiqyash islahatlar naticesinde 6lke-
miz davaml sosial-iqtisadi yiikseligo nail olmus, ohalinin rifahinin
yuksoeldilmesi istigamatinde bir sira ehemiyystli todbirlor hayata
kecirilmis, diplomatik ve harbi addimlar sayesinde Dagliq Qarabag
miinaqisesindo atoskes olde edilmisdir.

Ulu Onderin zengin dévletgilik tocriibesinin, siyasi irsinin ohe-
miyyatindon boahs edon F.Abdullayev vurgulayib ki, 1995-ci ilde
timumxalq sasvermasi yolu ilo gobul edilmis miistaqil Azarbayca-
nin ilk Konstitusiyasi 6dlkemizde dovlet¢iliyin inkisafina, demokra-
tik, hiiquqi dovletin, vetondas comiyyatinin yaradilmasina vo hiiquq
sisteminin miasir toleblere uygun formalasmasina genis imkanlar
acmigdir. Konstitusiyanin hazirlanmas: vo gobul edilmasi miiasir
miistaqil Azerbaycanin memar1 vo qurucusu Heyder Oliyevin adi
ilo birbasa baglidir. Ulu Onder Heyder Oliyev Osas Qanunun miisl-
lifi kimi dévlet hakimiyyetinin demokratik prinsipler asasinda bo-
llinmasine, yeni qanunvericilik bazasinin yaranmasina, diinyavi ce-
miyyatin asaslarinin inkisafina nail olub.

Diqgeto catdirilib ki, Konstitusiyanin aliliyinin tomin edilmasi
mogsadile 1998-ci il iyulun 14-de Azerbaycan Respublikasinin
Konstitusiya Mahkomesi yaradilib. Azarbaycan Respublikas1 Kons-
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titusiya Mohkomesinin yaradilmasi xalqumizin Umummilli lideri
Heyder Oliyevin adi ile bilavasite baglhdir.

Bu giin Azarbaycanin arazi biitovliiyilinlin barpasi ugrunda dov-
lot bascis1 conab Ilham Bliyevin rehberliyi ile azeli torpaglarimizin
geri gaytarilmasi istigametinde qazanilan tarixi Qolobe har birimizi
quirurlandirir, ¢alisdigimiz sahe tlizro fealiyyatimizde daha azmlo
calismaga sovq edir.

Otuz ile yaxin davam etmis Ermenistan-Azarbaycan Dagliq Qa-
rabag miinaqisesine dair bir ¢ox beynoalxalq teskilatlar terafinden
gobul edilmis gorar vo gatnamelorde Dagliq Qarabagin Azerbayca-
nin ayrilmaz torkib hissesi oldugu aciq sokilde bayan edilmisdir.
Azoarbaycanin iggal olunmus orazilerindon Ermanistan qosunlarinin
dorhal ¢ixarilmasina dair BMT Tehliikesizlik Surasinin 1993-cii il-
do gobul etdiyi gotnamsleri Ermenistan terafi icra etmoakdan boyun
qacirsa da, Miizoffor Ali Bas Komandan ilham Oliyevin rehberliyi
ile Roasadetli Azarbaycan Ordusu 44 giin davam edon Vaton miiha-
ribasinda 0z siicasti ilo bu gotnamalarin icrasini tomin edarok 6lko-
mizin arazi blitovliiyiinii berpa etdi.
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Miiollifi Ulu Onder Heyder Oliyevin oldugu ve 2020-ci ilde
25 ili tamam olan Azerbaycan Respublikas1 Konstitusiyasinin hiiqu-
qi qiivvesi isgaldan azad olunmus torpaglarimizda berpa edildi. Is-
gal altindaki torpaqlarimizin azad olunmasit hom de vetendaslarin
konstitusiya hiiquglarinin barpasini tomin etdi.

Sedr Farhad Abdullayev geyd edib ki, 6ten il dekabrin 8-de
Prezident Ilham Oliyev Azerbaycanm orazi biitdvliiyiiniin miidafie-
st ilo alagadar yaralananlarin ve sohid ailalerinin teminatina destak
fondu — "YASAT” Fondunun yaradilmas ilo baglh Forman imzala-
di. Eyni zamanda, Azarbaycan Respublikasinin Birinci vitse-prezi-
denti, Heydor Sliyev Fondunun prezidenti Mehriban xanim Sliye-
vanin tosebbiisii ve tapsirigi ile hoayata kecirilon sosial deastek
vo yardim aksiyalari, sohid ve qazi ailelerine xiisusi hassasliq vo
gayg1 ile yanasma xalqimiz terefinden daim rogbeat vo sevgi ilo
qarsilanir.

8 noyabr — Sanli Qeloebe Giiniinde Miizeffor Ali Bag Komandan
conab Ilham Oliyev Susanin isgaldan azad edilmesinin tarixi ehe-
miyyetinden danisarken deyib: “Man bu giin ulu 6nder Heyder Oli-
yevin mezarin ziyarot etdim, onun ruhu qarsisinda bas oydim. Ure-
yimde dedim: xosboxt adamam ki, ata vesiyyaetini yerine yetirdim.”

2021-ci il mayin 7-do Azerbaycan Respublikasinin Prezidenti
[Tham Oliyevin Susa seharinin Azerbaycanin madeniyyet paytaxt:
elan edilmosi haqqinda Serancam imzalamasi azad edilmis torpaq-
larin diinyanin en gozel yerlorindon birine ¢evrilmasinde xiisusi rol
oynayacag.

Toadbire yekun vuran Ferhad Abdullayev geyd edib ki, bu giin
Prezident ilham Sliyevin mogsedyonlii foaliyyeti sayesinde biitiin
sahoalorda inkisaf edon Azerbaycanin daxili ve xarici siyaseti, res-
publikamiz1 diinyada niifuzlu dovletler sirasina daxil eden qurucu-
luq isleri Ulu Onder Heyder Oliyevin siyasi irsinin davamidir. Son
illor ise 6lkemizin ¢oxsayli beynoalxalq siyasi, madeni, idman tod-
birlarine boyiik ugurla ev sahibliyi etmoasi Azarbaycana beynalxalq
soviyyada olan etimadin ayani gostoricisidir. Azerbaycan xalqinin
rifahina yonealmis genismiqyasl tedbirler daim davam etdirilocak.
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GORUSLOR

Azarbaycan Respublikasinin Konstitusiya Mahkamasinda
Tiirkiyonin 6lkomizdoaki sofiri ilo goriis olub

Aprelin 13-do Azerbaycan Respublikasi Konstitusiya Mahke-
mosinin sodri Ferhad Abdullayev Tiirkiye Respublikasinin 6lke-
mizdeki fovgelade ve selahiyyaetli sefiri Erkan Ozoralla gériisiib.

Sodr Forhad Abdullayev sofire diplomatik fealiyyeti dovriinde
dost ve qardas Azarbaycanla Tiirkiye arasinda strateji torefdasliq ve
omoakdasliq miinasibatlorinde hiiquqi alagalarin xiisusi yer tutdugu-
nu, biitlin sahsalarde oldugu kimi, mehkema hiiquq sahasinda doa
olagelerin daha da derinlogsmasinde verdiyi tohfoye gore tosokkii-
rlinii bildirib.

Olkolorimiz arasinda olagolorin biitiin istiqgametlorde, o ciimle-
den hiiquqi sahadea ugurla inkisaf etdiyini geyd eden F.Abdullayev
Ulu Onder Heylor Oliyevin "Bir millot, iki dévlet" miidrik kelam-
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n1 xatirladaraq, ikiterofli miinasibatlorimizin méhkemlendirilme-
sinde dovlat bascilarimizin miistesna rolunu vurgulayib.

Sohbat zamani Konstitusiya Mehkemesinin sadri 6lkelorimizin
her zaman bir-birinin yaninda oldugunu, Azarbaycan Respublikasi-
min Ali Bas Komandani [Tham Sliyevin rehberliyi ile miizeffor Or-
dumuzun Veton miiharibasinde parlaq galebasinin Azarbaycan xal-
q ile yanasi, qardas Tiirkiye xalqmnin goelebasi kimi gobul edildiyi-
na gora sevincini digqate catdirtb. Gosterdiyi menavi destoye gore
Tiirkiye Respublikasinin Konstitusiya Mehkemasina, habelo biitiin
gardas Tirkiye xalqina ve Tiirkiye Ali Dévlet qurumlarina Azer-
baycan Respublikast Konstitusiya Mehkemaesi adindan bir daha te-
sokkiiriinii 1fade edib.

Semimi s6zlere gére minnotdarliq eden sofir Erkan Ozoral dig-
gote ¢atdirib ki, Ikinci Qarabag miiharibesi lkelarimizin sarsilmaz
birliyini biitiin diinyaya niimayis etdirib. Hormatli qonaq 30 il da-
vam edon isgaldan azad olunmus torpaqlarda Azerbaycan bayragi-
nin qaldirilmasi ile bagh xalqumizin sevincini daim xatirlayacagin
bildirib.

Sefir Tiirkiye ilo Azerbaycan arasinda qardasliq ve dostluq mii-
nasibatlorinin strateji omokdasliq xarakteri dasidigin1 vurgulayib.

Goriisiin sonunda sedr Forhad Abdullayev sofir Erkan Ozorala
goloacak fealiyyatinde ugurlar arzulayib ve xatire sokilleri ¢okilib.
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Konstitusiya Mahkoamasindas Tiirkiys Insan Hiiquqlar
va Boarabarlik Qurumunun sadri ilo goriis kecirilib

Iyunun 29-da Azorbaycan Respublikasi Konstitusiya Mehkeme-
sinde 6lkemizde seferde olan Tiirkiye Insan Hiiquqlar1 ve Berabor-
lik Qurumunun (TIHEK) sadri Siileyman Arslanin basc¢iliq etdiyi
niimayande heyati ilo goriis kegirilib.

Konstitusiya Meahkamesinin sadri Forhad Abdullayev goriisde
cixis edorok Azorbaycan-Tiirkiye olagelerinin Ulu Onder Heyder
Oliyevin dediyi kimi, “Bir millat, iki dovlet™ tezisine asaslandigini
diqgete catdirib. Sadr bildirib ki, qardas 6lkelerimiz arasindaki mii-
nasibatler Azerbaycan Respublikasinin Prezidenti ilham Oliyevin
vo Tirkiye Respublikasinin Prezidenti Raceb Tayyib Ordoganin
hoyata keg¢irdiklari ugurlu siyaset neticesinde dayanmadan inkisaf
edir. Boylik geosiyasi vo iqtisadi potensiala malik bu strateji omok-
dasliq regionda siilhiin ve tehliikasizliyin temin edilmasina, habelo
bolgade iqtisadi inkisafin daha da giiclondirilmesine yonalib.

Vurgulanib ki, cari il iyunun 15-de 6lkemiz ii¢iin miithiim mena-
vi eshemiyyet kosb edon Susa seharinde Azerbaycan Respublikasi
ile Tiirkiye Respublikasi arasinda miittefiglik miinasibatlori haqqin-
da Bayannamenin imzalanmasi tarixi hadise kimi yaddasimiza hokk
olundu. Susa Bayannamasi miistaqillik, suverenlik, arazi biitovliiyti,
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beynoalxalq soviyyade taninmis serhadlarin toxunulmazligi, dovlet-
lorin daxili islerine qarismamagq prinsiplarini rohbaer tutan, milli ma-
raq vo monafelorini miidafie vo tomin etmayoe yonalmis miistoeqil
xarici siyasot hayata keciron har iki 6lke torefinden miittefiglik mii-
nasibatlorinin qurulmasinin siyasi ve hiiquqi mexanizmloarini miioy-
yonlasdirmak baximindan miithiim shamiyyat kesb edir.

Qeyd olunub ki, Tiirkiye Climhuriyyetinin miistoqil Azerbaycan
Respublikasinin azali torpaqglart ve ayrilmaz bir pargasi olan Dagliq
Qarabag, eloco do isgal olunmus diger oraziler ugrunda Ermenistan
silahl1 qiivvelerinin isgalina ve toxribatina qarsi apardigir miibarizeds
dovlatimizin ve xalqimizin haqq isini miidafie etmasi, hom do adale-
tin golaba calmasina dastek vermasi asl qardasliq gostericisidir.

Bildirilib ki, tocaviiz ve iggal naticesinde Azerbaycan vetondas-
larina gars1 toradilmis soyqirimi ve etnik tomizloma térotmis soxs-
lar beynalxalq seviyyade mesuliyyete calb olunmalidirlar. Hazirda
Bakida Azerbaycan erazisinde terror-toxribat cinayatlori torotmis
ermoni silahli destelerinin {izvlerinin mehkemsasi kegirilir. Azor-
baycan erazisinde insanliq aleyhine cinayat térotmis harbi cinayet-
karlarin masuliyyoto colb olunmasi adaletin barpasinin telobinden
iroli golir.

Sedr Ferhad Abdullayev vurgulayib ki, Tiirkiye Insan Hiiquglar
vo Beraborlik Qurumu nazdinde beynalxalq hiiquq tizre alimlorden
ibarot Qarabag Miisahide qrupunun yaradilmasi ve azad olunan
Azarbaycan torpaglarinda faktarasdirici fealiyyatinin heyata kegiril-
mosi vo asaslandirilmis hesabatlarin hazirlanmasi ve beynalxalq ic-
timaiyyato catdirilmasi boyilik ehemiyyet kesb edir.

Tiirkiye insan Hiiquqlar1 ve Beraborlik Qurumunun soadri Siiley-
man Arslan qonagpervaerliye vo atrafli malumata gore Konstitusiya
Mohkomasinin sodri Forhad Abdullayeve minnoatdarligini ifade
ederak, qurumun nazdinde tocriibali tedqiqat¢ilardan ibaret Qara-
bag Miisahide Qrupunun foaliyyetinin asas istiqgamatlori barodo ot-
rafli melumat verib. Bildirib ki, Veton miiharibaesinde Boylik Zofor
naticesinde isgaldan azad olunmus erazilerimizde Ermanistan hor-
bi-siyasi rohbarliyinin toratdiyi miiharibe cinayetlori, dagidilmais ta-
rixi, dini, madani, tohsil, sehiyye, sosial obyektlorlo bagl faktlarin
toplanmasi, hesabatlarin hazirlanmas1 moeqsedile Tiirkiye insan Hii-
quglar1 ve Barabaerlik Qurumu nazdinds yaradilan Qarabag Miisahi-
do Qrupunun tlizvlerinin iyunun 28-den iyulun 2-dek 6lkemize se-
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fori ¢orgivesinde faktarasdirict missiyanin hayata kecirilmasi plan-
lagdirilir.

Siileyman Arslan xiisusile vurgulayib ki, hayata kegirilon hazirki
missiya, isgaldan azad edilmis torpaglarda beynalxalq hiiquq pozuntu-
lar1 barede atrafli malumatin toplanmasi ve tadqiq olunaraq moteber
beynalxalq teskilatlara ¢atdirilmasi1 Tiirkiye Ciimhuriyyetinin Azer-
baycanin haqq isinde 6lkemize daimi destoyinin torkib hissesidir.

Qeyd edilib ki, miiasir diinyada informasiyanin siiratli miibadile-
si, malumatlarin alde olunmasi, operativ vo obyektiv sokilde bey-
noalxalq ictimaiyyotoe toqdim edilmasi qeyri-odaletli ve garazli mov-
gelorin formalagdirilmasinin qarsisinin alinmasi ve belsalikla, bey-
nalxalq hiiququn norma ve prinsiplorinin tomin olunmasina téhfe
vera bilar.

Sohbet zamani atrafl fikir miibadilasi aparilib, hiiquqi masalelor
miizakire olunub.

Goriisde Tiirkiyenin Azarbaycandaki sefiri Cahit Bagce1 ve Azer-
baycan Respublikasinin Insan Hiiquglari iizre Miivekkili (Ombuds-
man) Sabine Oliyeva da istirak edibler.
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Konstitusiya Mahkamasindoa kecirilon Koniillii Programinda
istirak edoan gonclars sertifikatlar toqdim edilib

MUDAFID
MOTORs

30 iyun 2021-ci il tarixindo Azarbaycan Respublikasi Konstitu-
siya Mahkemesinda koniillii olaraq fealiyyate calb edilen bir qrup
gonco sertifikatlar verilib. “Koniillilik fealiyyeti haqqinda” Azer-
baycan Respublikasinin Qanununa miivafiq olaraq, kontlli kimi iki
ay miiddetinde foaliyyat gostorib miiqavile 6hdsliklorini ugurla ba-
sa vuran gonclorin hor birine Azerbaycan Respublikasinin Konstitu-
siya Mohkomasi torafinden xiisusi sertifikatlar toqdim edilib.

Konstitusiya Mehkemesinde koniillillor Aparatin miixtelif sobo
vo sektorlarinda tocriibe ke¢gmis, selahiyyetli subyektlorin sorgu vo
miiracietleri, hemg¢inin vetondaslarin arize, meaktub ve sikayetlori-
nin 0yronilmesi prosesi ilo yaxindan tanig olmuslar.
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AZORBAYCAN RESPUBLIKASI
KONSTITUSIYA MOHKOMOSININ
BOYANATI

Isgaldan azad olunmus Kelbecer rayonunun Susuzluq kendin-
de 1yunun 4-do xidmeti vezifelarini yerine yetirorkon mina partla-
y1s1 naticesindoe ikisi pesokar jurnalist — Azerbaycan Televiziyasi-
nin vo Azerbaycan Dévlet Informasiya Agentliyinin emokdaslar
vo biri dovlet qurumunun emekdasi olmaqla 3 nafer halak olmus, 4
nofor yaralanmisdir.

Hoarbi emeliyyatlar basa catdigdan sonra isgaldan azad olunmus
oraziloerde 140 naferden ¢ox insan ermeni iggal¢ilar torofinden qu-
ragdirilmis minalara diismiis ve onlardan 27-si halak olmusdur.

Gilinahsiz insanlarin 6liimiine gora biitiin masuliyyet Ermanista-
nin harbi-siyasi rohberliyinin tizerine disiir.

Minalanmis orazilerin xoritelarinin toqdim edilmasi ile bagh
Azoarbaycan terafinin ¢oxsayli ¢agiriglarina baxmayaraq, Ermenis-
tan rohberliyi bundan imtina edir ve bununla da beynalxalq norma
vo beynolxalq 6hdelikleri, beynalxalq hiiquq miigavilelerinda tes-
bit edilmis yasamaq hiiququ, serbast haraket etme hiiququ, tohliike-
siz yasamaq hiiququ ve diger fundamental hiiquqlarin telablorini
kobud sokilde pozmaqda davam edir.
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Beynoalxalq ictimaiyyat bununla bagli miivafiq tedbirler gormali
vo Ermanistanin harbi-siyasi rehberliyini minalanmis arazilerin xori-
tolorini taqdim etmoayoe macbur etmelidir.

Beynolxalq hiiququn miihiim asaslarindan olan adalet prinsipi in-
san hliquq ve azadliglarinin qorunmas: ii¢iin biitiin beynalxalq icti-
maiyyet torefinden tomin edilmalidir.

#StopArmenianTerrorism

#ArmenianWarCrimes
#FreeUsFromLandMines
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