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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Inzibati Xatalar Macallasinin
38.1 vo 430.4-cii maddoalarinin alaqgoali sokilda
sorh edilmasino dair

19 dekabr 2019-cu il Baki sohoari

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabs Hasenova,
Ceyhun Qaracayev (meruzaci-hakim), Rafael Qvaladze, Mahir
Muradov, Isa Nacafov ve Kamran Safiyevden ibarat terkibde,

mohkoma katibi Foraid Sliyevin,

maraqli subyektlorin niimayendealari Seki Apellyasiya Moahke-
masi sadrinin miiavini Mirbahaddin Hiiseynov ve Azarbaycan Res-
publikas1 Milli Maclisi Aparatinin Inzibati ve herbi qanunvericilik
sObasinin bag maslohat¢isi Elnur Nuriyevin,

ekspert Baki Dovlat Universitetinin Konstitusiya hiiququ kafedra-
siin miellimi, hiiquq elmlari iizro folsefe doktoru Giilsen Cebinin,

miitoxassislor Baki Apellyasiya Moahkomasinin hakimi Habil
Moammeadov ve Azerbaycan Respublikasinin Maliyye Bazarlarina
Nozarot Palatasinin Hiiquq ve lisenziyalasdirma departamentinin
Inzibati icraat idaresinin aparici miitoxessisi Orxan Xaspoladovun
istiraki ilo,

Azoarbaycan Respublikast Konstitusiyasiin 130-cu maddasinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati qaydasinda
aclq mohkemo iclasinda Azerbaycan Respublikasi Inzibati Xotalar
Macallasinin 430.4-cii maddesi ilo nezearde tutulan inzibati xotalara
miinasibatde hemin Macallenin 38.1-ci maddesinin inzibati tonbeh
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vermo miiddatlori baximimdan serh edilmesine dair Soki Apellyasiya
Maoahkoemasinin miiracisti asasinda konstitusiya isine baxdi.

Is {izre hakim C.Qaracayevin maruzasini, maraqli subyektlorin
nlimayoandalarinin ve miitexessislarin ¢ixislarini, ekspertin royini
dinlayib, is materiallarin1 arasdirib miizakire edarok, Azarbaycan
Respublikas1 Konstitusiya Mehkemasinin Plenumu

MUODYYON ETDI:

Seki Apellyasiya Moahkomasi Azerbaycan Respublikasinin
Konstitusiya Mahkemaesine (bundan sonra — Konstitusiya Moahke-
mosi) miiraciet ederok Azerbaycan Respublikasi Inzibati Xotalar
Macollosinin (bundan sonra — Inzibati Xetalar Macellesi) 430.4-cii
maddasi ile nazerde tutulan inzibati xetalara miinasibatde inzibati
tonbeh vermoe miiddetinin totbiqi ilo bagli mehkemae tocriibesindo
yaranmis fikir ayriliginin aradan qaldirilmasi ve mahkemae tocriibe-
sinin vahidliyinin temin olunmasi magsedi ile Inzibati Xotalar Mo-
collesinin 38.1-ci maddasinin inzibati tenbeh verme miiddatlorini
mileyyoanlasdiron meyarlarin mezmunu baximindan serh edilmesini
xahis etmisdir.

Miiraciotde qeyd edilir ki, Seki Apellyasiya Moahkomaosinin
icraatinda olan inzibati xetaya dair materiallara asason, fordi sahib-
kar V.Musayev Tiirkiye Respublikasinda fealiyyat gostoron sirkot
ilo alqi-satg1 miiqavilesi baglamis vebir neco defe, o ciimleden
12 mart 2018-ci il tarixinde pul vesaitini gdostorilen sirketin hesabi-
na koclirmiisdiir. V.Musayev torofindon homin meblog miiqabilin-
de ganunvericilikle miieyyen edilmis miiddatde (270 giin arzinds)
miivafiq mallarin alinmas1 (idxal edilmesi), ya da avans yolu ile
odenilmis valyuta vesaitinin xaricden geri qaytarilmasi barade her
hans1 senad (gomriik beyannamesi, madaxil orderi vo s.) toqdim
olunmadigindan o, Azerbaycan Respublikasinin Maliyyo Bazarlari-
na Nozaroat Palatasinin (bundan sonra — Maliyye Bazarlarina Noza-
rot Palatasi) inzibati tenbeh vermo haqqinda 21 yanvar 2019-cu il ta-
rixli qerarina esasen Inzibati Xetalar Macellesinin 430.4-cii madde-
si ilo inzibati tonbeh totbiq edilmokle, inzibati qaydada cerime edil-
misdir.



Maliyyo Bazarlarina Nozarot Palatasinin hemin gerarindan
V.Musayev torofindon Balaken Rayon Meahkemaesine sikayet veril-
misdir.

Balaken Rayon Moahkemasinin inzibati xata haqqinda is iizre
27 mart 2019-cu il tarixli gorart iloe V.Musayevin sikayoti tomin
edilmis, onun baresinde Inzibati Xetalar Macallesinin 430.4-cii
maddosi ile nazerde tutulan inzibati xata haqqinda isin icraatina
hemin Macaellenin 53.0.1-ci maddesinde nezerde tutulmus osasla
(inzibati xota hadisesinin olmamasi) xitam verilmisdir.

Soki Apellyasiya Moahkomasinin inzibati xeta haqqinda is iizro
10 may 2019-cu il tarixli gerart ile Maliyye Bazarlarina Nozarot Pa-
latasinin apellyasiya sikayoti tomin edilmis, V.Musayevin baroesindo
birinci instansiya mohkomaesinin gorari logv edilmis ve is tizro Maliy-
yo Bazarlarina Nezarot Palatasinin gorar1 ganuni hesab edilmisdir.

Miiraciatden goriindiiyli kimi, Soki Apellyasiya Moahkomasi
Inzibati Xatalar Macallosinin 430.4-cii maddasi ile baxdig1 inzibati
xotalar haqqinda isler {lizre inzibati tonbeh vermoe miiddeti ilo bagh
mosoloye forqli mévgeden, yoni geyd edilon maddenin Inzibati
Xotalar Macollasinin hansi foslinde yerlogsmasine gore deyil, homin
gobilden olan inzibati xetalarin mahiyyat etibar1 ilo qosd etdiyi
ictimai miinasibatlorin xarakteri baximindan yanasir.

Belo ki, Inzibati Xotalar Macoellesinin 430.4-cii maddesindo
avans yolu ile 6denilmis valyuta vasaiti miigabilinde miioyyen edil-
mis middatlorde miivafiq mallar idxal edilmadikda, islor goriilme-
dikde ve ya xidmsatlar gosterilmadikde, 6denilmis valyuta vesaiti-
nin xaricden geri qaytarilmamasina gore inzibati masuliyyat miioy-
yon edilmisdir.

Inzibati Xotalar Macallosinin 38.1-ci maddesine gore, inzibati
tonbeh inzibati xetanin toradildiyi giinden on geci ii¢ ay kegonadok
verilo biler. Yol horokati qaydalari, gdmriik qaydalari, otraf miihitin
qorunmast qaydalari, xarici dovlatlerin geyri-hokumet toskilatlari-
nin filial ve ya niimayendsliklarinin faaliyyet gostermesi qaydalari,
grant miiqavilalerinin (gerarlarinin) geyde alinmasi qaydalari, elaco
do maliyye, vergilorin vo riisumlarin 6denilmesi qaydalari aleyhino
olan inzibati xotalara goro, habelo hiiquqi soxslorin dovlet reyestri
liclin zoruri melumatlarin verilmemasina, hiiquqi sexslerin dévlet
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geydiyyatt zamani yanlis malumatlarin verilmasina, qeyri-hokumat
toskilatlar1 haqqinda, hemg¢inin derman vasitaleri haqqinda ve cina-
yot yolu ile alda edilmis pul vesaitlerinin ve ya diger amlakin leqal-
lagdirilmasina ve terror¢ulugun maliyyealasdirilmasine qarsi miiba-
rize hagqqinda qanunvericiliyin, habelo acnebilerin ve vetendasligi
olmayan soxslorin Azarbaycan Respublikasinda olmasi vo yasamasi
gaydalarinin pozulmasina, xirda talamaya gore inzibati tenbeh inzi-
bati xetanin toradildiyi giinden an geci bir il keconadoak verils biler.

Seki Apellyasiya Mohkemasinin genaetine gore, Inzibati Xotalar
Maocoellosinin 430.4-cii maddesi hemin Macoellonin “Igtisadi foaliy-
yot qaydalar1 oleyhino olan inzibati xatalar” adli 34-cii Foslindo
yerlossa doa, qeyd edilon madde mahiyyaet etibarils iqtisadi fealiyyot
sahasinde maliyye intizaminin méhkemlondirilmasine yoneldiyin-
don, maliyye qaydalar1 aleyhine olan inzibati xata torkibi kimi sa-
yilmalidir. Homin maddanin dispozisiyasindan da goriindiiyt kimi,
bu madda, ilk ndévbada Azerbaycan Respublikasinin iqtisadi foaliy-
yot subyektlari torefinden xarici 6lkelere (xarici iqtisadi fealiyyot
subyektlorinin bank hesablarina) mallarin alinmasi, islerin goriilme-
si vo ya xidmatlarin gostorilmasi li¢lin avans yolu ile 6denilmis (ko-
clriilmiis) valyuta vesaitlerinin diizgiin (teyinati iizrae) istifadesine
nazarat, bu sahade maliyye intizamin1t méhkemlendirmak ve miioy-
yon olunmus maliyye qaydalarinin pozulmasina gore hiiquqi masu-
liyyatin totbiqi maqsodini dasiyir.

Inzibati Xatalar Macallasinin 38.1-ci maddaesinin ikinci ciimlosi-
no osason isd hom maliyye qaydalarinin, hom da terror¢ulugun ma-
liyyealasdirilmasine qarst miibarize haqqinda ganunvericiliyin po-
zulmasina gore inzibati mesuliyyet miioyyen eden Inzibati Xotalar
Macollasinin normalar1 lizre inzibati tonbeh verme miiddeti bir il
nozordo tutulmusdur.

Bununla slaqedar, miiracietde geyd edilir ki, inzibati tonbeh ver-
mo middetinin miivafiq inzibati xatanin xarakteri, mezmunu ve
mahiyyati baximindan miieyyenlasdirilmasi daha meaqgsedemiivafiq
olardi.

Konstitusiya Mehkemasinin Plenumu miiracietde qaldirilan me-
solo ilo baglh asagidakilar1 geyd edir.
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Inzibati Xotalar Moacollosinin 2-ci maddesine osasen, Azerbay-
can Respublikasinin inzibati xetalar qanunvericiliyinin vezifaleri
insan ve vatendas hiiquqglarini ve azadliglarini, onlarin saglamligini,
ohalinin sanitariya-epidemioloji salamatligini, ictimai menaviyyati,
miilkiyyeti, soxslerin iqtisadi maraqlarini, ictimai qaydan1 ve icti-
mai tohliikesizliyi, atraf miihiti, idaragilik qaydalarin1 qorumaqdan,
ganunculugu mohkamlendirmekden ve inzibati xetalarin garsisini
almaqgdan ibaratdir.

Bu Macolle insan ve vetendas hiiquqglarina ve azadliglarina hor-
moat edilmasi, qanungulug, qanun qarsisinda bearaberlik, tegsirsizlik
prezumpsiyasi, adalstlilik ve inzibati xetalarin garsisinin alinmasi
prinsiplarine asaslanir. Bu Macslle insan ve vetendas hiiquqglarinin
vo azadliglarinin dovlet orqanlari, qurumlar ve vozifeli sexsloar tore-
finden pozulmasinin qarsisinin alinmasini ve onlara hormet olunma-
sin1 tomin edir (Inzibati Xotalar Macollesinin 4 vo 5.2-ci maddaleri).

Inzibati xetalar ganunvericiliyinin gostorilon vozifalorinin hoya-
ta kecirilmasi miivafiq selahiyyetli dovlet orqanlarinin (vezifeli
soxslorin) lizerine qoyulmusdur.

Inzibati xatalar haqqinda islere baxmaga selahiyyeti olan orqan-
lar (vozifeli soxslor) Inzibati Xotalar Macallosinin 40-c1 maddesin-
do gostorilmigdir. Bu normaya asasen, inzibati xatalar haqqinda is-
lare rayon (sehar) mehkemelari, yetkinlik yasina ¢atmayanlarin is-
lari vo hiiquqglarinin miidafiasi lizre komissiyalar (kollegial orqan),
miivafiq icra hakimiyyeti orqanlari, Merkezi Bank, miivafiq icra ha-
kimiyyaoti orqaninin yaratdigr qurum (vezifali soxsler) baxirlar.

Selahiyyatli orqan (vezifeli soxs) xota torotmis subyekto qarsi
masuliyyet tedbirloerini totbiq edarken inzibati xarakterli macburet-
mo salahiyyatlerine malikdir. Inzibati Xatalar Macallesinin 42.1-ci
maddasine miivafiq olaraq, inzibati xetalar haqqinda iglera baxma-
ga solahiyyaoti olan vezifoli soxslor bu Macallonin Xiisusi hissasin-
de nazerde tutulmus inzibati tenbehlori yalniz xidmeti vezifelorinin
icras1 zamani totbiq ede bilarler.

Inzibati Xetalar Macalloesinin 43.1-ci maddesi rayon (seher)
mohkomsaleri terafinden baxilan inzibati xetalar haqqinda islorin
dairasini miioyyon edir.



Macollonin 43.2-ci maddesine gora, bu Macallonin 43.2-1-ci vo
54.2-ci maddelarinde nazarda tutulan inzibati xetalar haqqinda isler
istisna olmaqla, rayon (sehar) mehkemsalarinin baxdigi inzibati xo-
talar haqqinda islar lizre protokol tortib etmoak salahiyyeti olan ve-
zifali sexslorin siyahist miivafiq icra hakimiyyati orqani terefinden
miayyon edilir.

Qeyd olunmalidir ki, inzibati xetalar qanunvericiliyinin tolobino
gbra, inzibati tonbeh totbiq eden orqan ve vezifeli sexslerden forg-
li olaraq, rayon (sehar) mehkemsalari nisbaton daha agir sanksiya
(tonbeh) ilo naticelonan inzibati xotalara dair islore baxirlar.

Inzibati mesuliyyate calb edilmasi miimkiin sayilan subyektlorin
dairesi ise Inzibati Xotalar Macellesinin 16, 17 vo 18-ci maddele-
rindo gostorilmisdir. Bu subyektloro fiziki, vezifali, habelo hiiquqi
soxslor aid edilir.

Burada nozore alinmalidir ki, homin Mocellonin 18.5-c1 maddo-
sinde hiiquqi soxs baresinde inzibati tenbehin yalniz hakim terofin-
den totbiq edilmasinin miimkiinlilyii nezards tutulmusdur.

Gorilindiiyii kimi, inzibati xatalar qanunvericiliyi inzibati xotalara
dair iglor lizre icraatin hoyata kegirilmasinin prosessual qaydalarini
tonzimloyearak inzibati xotalar lizro islore baxmaga salahiyyeti olan
organlarin (voazifeli sexslerin) ve inzibati tonbehin totbiq edilmasi
miimkiin sayilan subyektlorin dairasini deqiq miioyyen etmisdir.

Miiraciatin verilmasine sebab olmus Inzibati Xatalar Moacallosi-
nin 430.4-cii maddeasine gdre, avans yolu iloe 6denilmis valyuta ve-
saitinin miiqabilinde miiayyan edilmis miiddatlorde miivafiq mallar
idxal edilmedikde, isler goriilmadikde ve ya xidmetler gostorilme-
dikde 6denilmis valyuta vesaitinin xaricden geri qaytarilmamasina
gora vozifeli sexsler inzibati xoetanin bilavasite obyekti olmus val-
yuta vesaiti mebloginin on faizinden iyirmi faizinedek meblogda,
hiiquqi sexsler inzibati xatanin obyekti olmus valyuta vesaiti mob-
laginin iyirmi faizinden otuz faizinedek meblogde cerime edilir
(hemin madde {izro inzibati xetalar haqqinda islere “Azerbaycan
Respublikasi Inzibati Xotalar Mocellesinin tesdiq edilmesi haqqin-
da” Azerbaycan Respublikasinin 2015-ci il 29 dekabr tarixli 96-VQ
nomrali Qanununun totbiqi barede Azerbaycan Respublikasi Prezi-
dentinin 2016-c1 il 15 fevral tarixli 795 sayli Formaninin 5.43-cii
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bondine goroe avvaller Azerbaycan Respublikasinin Maliyye Bazar-
larina Nozarot Palatas1 torafinden baxilird).

“Azorbaycan Respublikasinin Merkezi Banki haqqinda” Azer-
baycan Respublikasi Qanununun (bundan sonra — “Markezi Bank
haqqinda” Qanun) 5.0.4-cii maddesine asasen Azarbaycan Respub-
likasinin Moarkoezi Banki (bundan sonra — Merkezi Bank) “Valyuta
tonzimi haqqinda” Azerbaycan Respublikasinin Qanununa uygun
olaraq valyuta tonzimini ve nezaratini hoyata kegirir.

Buna miivafiq olaraq, 6lkenin tediys balansinda valyuta kesirinin
azaldilmasi ve valyuta nazaratinin effektivliyinin artirilmasi maqgse-
di ile “Markezi Bank haqqinda” Qanunun 22.0.4 vo 22.0.17-ci mad-
dolorine osasen Morkezi Bankin idare Heyotinin 2016-c1 il 28 no-
yabr tarixli Qorari ilo tosdiq edilmis “Azerbaycan Respublikasinin
rezidentlorinin xarici valyutada, habelo geyri-rezidentlorin milli ve
xarici valyutada emeliyyatlarinin aparilmasi Qaydalar1” (bundan
sonra — Qaydalar) gebul edilmisdir.

Hoamin Qaydalarin 4-cii bandi bank hesablari iizre aparilan valyu-
ta omoliyyatlarini tonzimloyir. Qabaqcadan 6donis aparildiqda ban-
ka Odenisin toyinatini, sortlorini vo meblogini aks etdiron senad
toqdim edilir. Bu zaman 6denisin aparildigi giinden 270 (iki yiiz
yetmis) giin miiddetinde mallarin 6lkaye idxalin1 tesdiq eden gom-
rik bayannamesi ve ya idxal olunan xidmatlarin gostorilmesini tos-
diq eden senad banka teqdim olunmalidir. Homin miiddet arzinde
mallar idxal edilmadikde, xidmaetlor gosterilmadikde vo ya qabag-
cadan 6denilmis meblag geri qaytarilmadiqda (xeyrine gabaqcadan
Odenisin edildiyi sexs ve ya li¢iincili soxs torafinden) bank qabaqca-
dan denis emaliyyatina dair biitiin senadleri Inzibati Xatalar Me-
collasinin 430.4-cii maddasinde nezerde tutulmus masuliyyet tod-
birlerinin hayata kecirilmasi ii¢lin 5 (bes) is giinili orzinde Maliyyo
Bazarlarina Nozarot Palatasina toqdim edir (Qaydalarin 4.3.1.3-cii
bondi).

Beloliklo, Inzibati Xetalar Macollosinin 430.4-cii maddesinde
gostorilon inzibati masuliyyetin yaranmasi li¢iin osas, vosaitin xa-
ricde fealiyyet gdstoran hiiquqi sexse kogiiriilmasi ani ile deyil, bu
Odenigin aparildigr giinden Qaydalarin 4.3.1.3-cii bondinde miiay-
yon edilmis miiddetde mallarin 6lkeye idxalini tosdiq edon gdmriik
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boyannamasinin vo ya idxal olunan xidmetlorin gostoerilmesini tos-
diq eden senadin banka toqdim olunmamasi ile sortlondirilmisdir.

Bu halda avans 6denisi edildiyi glinden Qaydalarla miiayyoen
edilmis miiddet arzinde mallar (xidmatler) idxal edilmadikds ve ya
valyuta vesaiti geri qaytarilmadiqda novbaeti giin artiq inzibati xata-
nin toradildiyi giin kimi gqebul edilmalidir.

Konstitusiya Mohkemaesinin Plenumu inzibati tenbehin totbiq
edilmasi tiglin miloyyon edilmis miiddatin ke¢masi ile bagli inziba-
ti moasuliyyoatden azad etma ilo alagedar asagidakilar1 geyd edir.

Inzibati Xetalar Macellosinin 38.1-ci maddesinde gdsterilir ki,
inzibati tonbeh inzibati xoetanin térodildiyi giinden on geci li¢ ay ke-
conadok veriloa bilor. Yol heroketi qaydalari, gomriik qaydalari, ot-
raf miihitin qorunmasi qaydalari, xarici dovletlerin geyri-hokumet
toskilatlarinin filial ve ya nlimayeandaliklarinin fealiyyeat gostorme-
si qaydalari, qrant miigavilelerinin (gorarlarinin) qeyde alinmasi
qaydalari, elace do maliyye, vergilorin vo riisumlarin 6denilmasi
qaydalar1 aleyhine olan inzibati xatalara gore, habels hiiquqi soxs-
lorin dovlat reyestri ti¢clin zoruri molumatlarin verilmemasine, hii-
quqi soxslarin dovlet geydiyyati zamani yanlis melumatlarin veril-
masind, geyri-hokumet toskilatlar1 hagqinda, hemginin derman va-
sitelari haqqinda ve cinayat yolu ile alde edilmis pul vesaitlorinin
vo ya diger amlakin leqallasdirilmasina ve terrorgulugun maliyye-
lasdirilmasina gars1 miibarize haqqinda qanunvericiliyin, habelo ac-
nobilorin ve vatendasligi olmayan soxslerin Azerbaycan Respubli-
kasinda olmasi ve yasamasi qaydalarinin pozulmasina, xirda talama-
ya gOro inzibati tonbeh inzibati xatanin téradildiyi glinden en geci
bir il kegonadok verilo biler (Inzibati Xotalar Macellesinin 38.1-ci
maddasi).

Inzibati Xotalar Macallosinin 38.1-ci maddesinin ikinci ciimle-
sindo sadalanmis inzibati tonbehin on geci bir il keconadok verilmo-
sino aid edilon inzibati xotalar, homin Moacsallonin Xiisusi hissesin-
doki eyniadli fesillore daxil olan ve ya eyniadli inzibati xotalarla
baghdir. “Igtisadi fealiyyet qaydalari aleyhine olan inzibati xotalar”
Foslino aid edilon Inzibati Xetalar Macollosinin 430-cu maddesi,
yoni valyuta tenzimi qaydalarinin pozulmasi, hemin Macsllonin
38.1-ci maddesinin ikinci climlasinde gdstoerilmadiyinden bu nov
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inzibati xetalara inzibati toenbeh, onun toradildiyi giinden an geci ii¢
ay keconadok totbiq edilmalidir.

Konstitusiya Mehkemasinin Plenumu diqgatelayiq bir magami
da gostermoyi lazim bilir. Qanunverici inzibati tonbehin tetbiqginin
miiddatini miiayyen ederken ilk ndvbade inzibati xetanin askar
edilmoesi vo miivafiq icraatin aparilmasi meyarlarindan ¢ixis edir.
Digor torafden, inzibati tonbeh verme miiddetinin ii¢ ay miioyyen
edilmesi onunla izah olunur ki, qanunverici “prosessual qonaat”
prinsipine osaslanaraq mehkemsa prosesinin asassiz olaraq uzadil-
masinin qarsisini almis olur. Bele yanasma islore aglabatan miiddet-
larde baxilmasi prinsipinin ve son naticeds adalotli mehkemsa aras-
dirmasinin tomin edilmosine xidmet edir. Bu, 6z névbesinde, inzi-
bati xotalar qanunvericiliyinin prinsiplorine do uygundur. Homgi-
nin, Inzibati Xotalar Macalosinin 111.1-ci maddesine uygun olaraq,
inzibati xota haqqinda ise baxmaga salahiyyeti olan hakim, organ
(vozifoli soxs) bu ciir islare inzibati xota haqqinda protokolu ve isin
diger materiallarini1 aldig1 vaxtdan on bes giin miiddatinde baxir.

Konstitusiya Maehkemasinin Plenumu inzibati xatalar tizre islorin
mohkoemseler torofinden baxilmasina dair 6ziinlin avvelki hiiquqi
movgeyina asaslanaraq qeyd edir ki, inzibati xotalara dair islore sa-
delosdirilmis qaydada baxilmasini, inzibati xota toratmis sexs baroe-
sinde qanunvericiliyin talabine gore yalniz li¢ ay miiddatinde inzi-
bati tonbehin verilmosinin miimkiinlilylinii vo tortib edilmis mate-
riallarin tamamlanmasinin bilavasite onlarin da vezifesine aid edil-
diyini nazere alaraq, mehkemsler daxil olmus materiallara ganun-
vericiliyin teleblerine uygun olaraq miieyyen olunmus miiddatlor
cor¢ivasinda obyektiv ve gorezsiz baxmalidirlar.

Buna gore Inzibati Xetalar Macellesinin 430.4-cii maddesi ile
nozordo tutulmus emolin (hareketin) inzibati xata kimi miioyyen
edilmesi valyuta emeliyyatlarina nezaretin effektivliyinin artirilma-
s1, beynelxalq cinayeatkarligin maliyyslesdirilmesinin qgarsisinin
alinmas1 magsedina cavab verdiyinden, mahkemseler bu kimi isle-
rin hallarini herterefli, tam ve obyektiv arasdirmalidir.

Inzibati Xotalar Macallesinin 8-ci maddesinde tegsirsizlik pre-
zumpsiyasi prinsipi 6z oksini tapmisdir. Belo ki, baresinde inzibati
xota haqqinda is lizre icraat aparilan sexsin toqgsiri bu Macellode ne-
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zordo tutulmus qaydada siibuta yetmadikde ve bu inzibati xota hag-
qinda is lizre icraata baxmis hakimin, selahiyysatli orqanin (vezifali
soxsin) qiivveya minmis gorari ilo miieyyen edilmadikds o, togsir-
siz hesab edilir.

Hoamin Macallanin 9-cu maddesine asasen, inzibati xota torotmis
soxs haqqinda totbiq edilon tonbeh adalsatli olmalidir, yoni inzibati
xotalarin xarakterino, onun torodilmesi hallarina ve inzibati xetani
torotmoakde tagsirli bilinenin sexsiyyatine uygun olmalidir.

Inzibati Xotalar Macallosinin 76.1-ci maddesine gore, inzibati
xotanin olub-olmamasini, inzibati xata téraden soxsin toqsirini vo
isin diizglin halli iiclin ehemiyyaetli olan diger hallar1 miieyyen et-
mok tiglin hakimin, selahiyyeatli orqanin (vezifali sexsin) asaslana
bildiyi her ciir faktiki malumatlar inzibati xatalar haqqinda islor iiz-
ro siibutlar sayilir. Bu melumatlar maddi siibutlarla, baresinde inzi-
bati xota haqqinda is iizro icraat aparilan soxsin, zerar ¢okmis sox-
sin, sahidlorin izahatlar ile, diger senadlarle, xiisusi texniki vasite-
larin gostericilari ilo, ekspertin royi ile, inzibati xota haqqinda pro-
tokolla, bu Macalls ile miieyyen edilmis diger protokollarla miioy-
yon edilir.

Goriindiiyii kimi, Inzibati Xetalar Macellesi yalniz bu Macallo
ilo nezerde tutulmus inzibati xatanin toradilmasinde togsirli hesab
edilon ve inzibati xeta torkibinin biitiin diger elametlerini ehtiva
edon amoli (harakat ve ya heroketsizliyi) toratmis soxsin inzibati
moasuliyyate colb olunmasint miioyyen etmisdir.

Buna gore yuxarida qeyd edilon normalarin toleblari baximindan
mohkemeaeler selahiyyaetli orqgan terefinden baresinde protokol tortib
edilon soxsin Inzibati Xotalar Macollesinin 430.4-cii maddosi ilo
nozorde tutulmus xetanin toradilmasinde toqsirini deqiq miioyyen
etmolidir.

Belo ki, miioyyon mallarin istehsal olunmasi ve catdirilmasi Qay-
dalar ile miieyyen edilmis miiddetden daha ¢ox zaman teleb ede bi-
lor, habele mallarin gatirilmasi ve xidmetlarin gdsterilmesi hemin
soxsin iradesinden asili olmayan sebablorden gecikdirile bilor (mase-
lon fors major, goza, gomriik nezarati vo baxisinin kegirilmasi vo s.).
Buna gore mehkems isin biitliin hallarin1 nezers almagqla baresindo
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protokol tortib edilmis soxsin togsirini istisna edon osas kimi qiy-
motlondire biler.

Konstitusiya Mehkemasinin Plenumu bir daha qeyd etmayi zoru-
r1 hesab edir ki, inzibati protokolu tortib etmak salahiyyati olan or-
gan, hamin protokolu tertib ederken miivafiq qanunvericiliyin to-
loblorine ciddi riayet etmoli, mohkemsler, Inzibati Xetalar Macol-
lasinin 430.4-cli maddesinda nezerde tutulmus mesuliyyet tadbirle-
rinin hayata kecirilmesi ii¢lin salahiyyetli orqan terefinden tertib
edilen protokol esasinda inzibati xatan1 téreden sexsin teqsirini In-
zibati Xetalar Macellasinin talablerine uygun miiayyen etmsli, sii-
rindiirmagiliye yol vermaden, hemin islere qanunla miieyyen edil-
mis miiddatloere ciddi riayet etmoklo baxmalidirlar.

Konstitusiya Mehkemasinin Plenumu, hamginin apellyasiya ins-
tansiyast mehkemsaloarinin diggsatini ona coalb etmayi lazim bilir ki,
onlar birinci instansiya mehkemsasinin faktlar ndqteyi nezerinden
qanuni vo asasli, mahiyyat iizro diizgiin olan goerarinin yalniz formal
miilahizelore gore logv edilmesindon ¢okinmelidirler.

Qeyd edilonlore osason Konstitusiya Mahkomesinin Plenumu
asagidaki neaticolore golir:

— Mahkemalar Azarbaycan Respublikasi inzibati Xotalar Macal-
lasinin 430.4-cii maddasinde nazerds tutulmus emslin toradildiyini
milvyyon edorken nazere almalidirlar ki, “Azerbaycan Respublika-
simin rezidentlerinin xarici valyutada, habelo geyri-rezidentlorin
milli ve xarici valyutada emeliyyatlarinin aparilmas1 Qaydalar1” ile
miioyyon edilmis miiddet arzinde mallar idxal edilmadikde, islor
goriilmadikde ve ya xidmetler gostorilmedikde, habelo 6denilmis
mabloag geri gaytarilmadigda, novbeti giin inzibati xatanin toradil-
mosi giinii hesab edilir. Bu halda Inzibati Xotalar Macallesinin
38.1-ci maddesine osasen inzibati tonbeh, inzibati xotanin térodildi-
yi giinden on geci li¢ ay kegonadoak verilo biler.

— Mohkemoler, Inzibati Xetalar Macallosinin 430.4-cii madde-
sinde nazerda tutulmus masuliyyat tadbirlarini totbiq edarken inzi-
bati xatan1 téreden soxsin tegsirini Inzibati Xetalar Macallesinin te-
leblerine uygun miieyyen etmsli, bu islore hemin Macallonin
111.1-ci maddesinde nazerde tutulmus miiddeatloere ciddi riayat et-
mokla baxmalidirlar.
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Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Mohkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslorini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkomaosi-
nin Plenumu

QORARA ALDI:

1. Mohkemolor Azerbaycan Respublikasi Inzibati Xotalar Mocel-
lasinin 430.4-cli maddeasinde nazarde tutulmus emelin téradildiyini
miioyyan ederken nazere almalidirlar ki, “Azerbaycan Respublikasi-
nin rezidentlorinin xarici valyutada, habelo geyri-rezidentlerin milli
vo xarici valyutada emsliyyatlarinin aparilmasi Qaydalari” ile miioy-
yon edilmis miiddet arzinde mallar idxal edilmadikde, islor goriilme-
dikds ve ya xidmatlor gostorilmadikde, habelo 6denilmis moblag ge-
11 qaytarilmadigda, ndvbati giin inzibati xatanin térodilmesi glinii he-
sab edilir. Bu halda Azerbaycan Respublikasi Inzibati Xotalar Macael-
losinin 38.1-c1 maddesine osason inzibati tonbeh, inzibati xotanin to-
radildiyi giinden an geci {i¢ ay kegonadok verilo biler.

2. Mahkemsalor Azerbaycan Respublikasi Inzibati Xotalar Ma-
colloesinin 430.4-cli maddasinde nazerde tutulmus mesuliyyat tod-
birlerini totbiq ederken inzibati xetani1 toreden sexsin tagsirini
Azorbaycan Respublikasi Inzibati Xotalar Macallesinin teleblorine
uygun miieyyen etmoli, bu islore hemin Macallenin 111.1-ci mad-
desinde nazerde tutulmus miiddatlers ciddi riayat etmoklo baxma-
lidirlar.

3. Qorar darc edildiyi giinden qiivveye minir.

4. Qorar “Azorbaycan”, “Respublika™, “Xalq gozeti”, “Bakinski
rabogi” gozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkoemasinin Malumati”nda derc edilsin.

5. Qerar gotidir, heg bir orqan ve ya soxs torefindon logv edils,
doyisdirile ve ya resmi tofsir edile bilmaz.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

MMOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIKAHCKOW PECITYBIIUKU

O ToaxkoBanuum crareii 38.1 u 430.4 Kogexca
A3epbaiizkanckoil Pecny0iimku 00 aIMUHUCTPATHBHBIX
NMPOCTYNKAX B X B3aMMOCBSI3H

19 nexadps 2019 rona ropoa baxy

[Tnenym Koucturymmonnoro Cyna AsepOaiimxaHckoit Pecny6-
auku B coctaBe Dapxama AbOnmynnaeBa (mpeacenarens), CoOHBI
CanmanoBoii, Cyna6sl ['acanoBoii, [[xeiixyna ["apamkaeBa (cynbsi-
noknanuuk), Padasns ['Bamanze, Maxupa MypanoBa, Hcel
Hamxadosa u Ksampana Illaduena,

¢ yuactuem cekperaps cyna @apanga Anvena,

MpecTaBUTENeH 3aMHTEPECOBAHHBIX CYOBEKTOB — 3aMECTUTENIA
npencenarens llleknHckoro aneyuiAIUOHHOTO cyaa MupOaxaganHa
['yceliHOBa M TIABHOTO KOHCYJbTaHTa OTAEHa AJIMUHUCTPATUBHOTO
U BOCHHOTO 3aKOHOjAaTeNlbCcTBA Amnmapara Mumnu Memxnuca
Azepbaitimxanckoit Pecriyonuku OnpHypa Hypuesa,

JKCIIepTa — mpernojaasarens Kadeapsl KOHCTUTYLIMOHHOTO MpaBa
bakunckoro ['ocynapctBenHoro YHuBepcutera, JokTopa gpuiocoduu
no npasy [tonbman [[xadu,

CIEIUATNCTOB — CyIbU BaknHCKOTO aneysuoHHOro cyaa ['abus
MamenoBa ¥ BEIylIErO CIEHUAIKNCTA YIPABICHUS aJIMUHUCTPATHUB-
HOr0 mpou3BOACTBa JlemaprameHTa npaBa M JMLIEH3UPOBAHUSA
[Tanater mo Ham30py 3a (PUHAHCOBBIMU PHIHKaAMU A3epOaiiyKaHCKOM
Pecryonmuku Opxana Xacronaiona,

B cooTBercTBUM ¢ 4acthto VI crarbum 130 KoncTtutynuwu
Azepbaiikanckoit PecnyOnuku Ha OCHOBaHUHM OOpalieHUs
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[IIeknHCKOTO ameJUISIIIMOHHOTO Cy/la PaccMOTpPENl B OTKPBITOM
CyAeOHOM 3aceaHuu B MOPSAKE 0COOOr0 KOHCTUTYIIMOHHOTO IMPO-
W3BOJICTBA KOHCTHUTYIIMOHHOE JEJIO O TOJIKOBaHMHM cTaTthu 38.1
Konekca Aszepbaitmkanckoit PecyOnuku 00 aqMUHUCTPATUBHBIX
MPOCTYIKAaX B OTHOIICHHH CPOKOB HAJIOKEHUS aIMUHUCTPATUBHOTO
B3bICKaHUS, MpenycMoTpeHHOoro crarbet 430.4 nannoro Kogekca.
3acmymaB goknan cyaeu Jxk. ['apamkaesa mmo aeiy, BRICTYTUICHUS
MpeACTaBUTENe 3aUHTEPECOBAHHBIX CYOBEKTOB M CIEIMATUCTOB,
BBICJTYIIIaB MHEHHUE DKCIIepPTa, U3yYHB U OOCYJIUB MaTepHUasbl Jefa,
[Tnenym KoncturynmonHoro cyna Azepbaiimpkanckoi PecryOnuku

YCTAHOBMUIJ:

HlekuHCcKui aneuIAIMOHHBIN cyn oOpartuBminch B KoHcTu-
tyunonnbiii Cyn Azepbaiixanckoit Pecyonuku (nanee — Koncru-
TyuroHHbIN Cyn), B LIENsAX yCTpaHEHUsl Pa3HOINIACHA, BOSHUKIINX B
Cy/1leOHOM MNpakTHUKE B CBA3M C NPUMEHEHHEM CpOKa HaJIOKEHHUS
aJMUHHUCTPAaTUBHOTO B3bICKAHUS B OTHOLLIEHUU aJMUHUCTPATUBHBIX
MPOCTYNKOB, npeaycMoTpeHHbIX crarbe 430.4 Koxekca
AzepOaiipkanckoil PecriyOnmukyn 06 agMHUHHMCTPATUBHBIX MPOCTYII-
kax (nmamee — Komekc 00 agMUHUCTpPaTHBHBIX NPOCTYNKax) MU
o0ecrieyeHus: eTMHCTBA CyAeOHON MPAKTUKK ITPOCKIT JaTh TOJIKOBAaHHE
crateu 38.1 Komekca 06 afMHUHUCTPATUBHBIX MPOCTYIKAX C TOYKH
3pEHUs COJEPKaHNUsL KPUTEPUEB, ONIPEAEIAIONINX CPOKU HATOKEHHUSI
aJMUHHUCTPATUBHOTO B3bICKAHUSI.

B oOpamenun ormedaercs, 4To Ha OCHOBAHWU MarepHajoB 00
aAMUHHUCTPAaTUBHOM IIPOCTYIIKE, HAXOMSIIMXCS Ha IPOU3BOICTBE
[IIeKMHCKOTO aneuISIIMOHHOIO CyAd, YACTHBIN MpeANpUHUMATEIND
B.MycaeB 3aki1t04ni JOroBop KyIuiu-IpoJakyu ¢ KoMIaHuen, QyHk-
nuoHupyromiet B Typenkoi PecryOnvke, 1 HEOTHOKpPATHO, B TOM
yucie 12 mapra 2018 roga, mepeducisil JI€HEKHBbIE CPEACTBA Ha
CUET yKa3aHHOM KOMIIaHMH. B.MycCaeBbIM B yCTaHOBIJICHHBIN 3aKO-
HOZIaTeJILCTBOM CPOK (B TeueHue 270 qHeil) He ObLIN IpeaoCTaBIECHbI
KaKHe-Tu00 JOKYMEHThl B CBSI3U C 3TOM CyMMOHM (TaMO)XEHHas
JeKJIapalusi, opJiep Ha TMOCTYIUICHHE W T.J.) O NPUOOPETCHUU
(MMIIOpTE) COOTBETCTBYIOIIMX TOBAPOB MJIM BO3Bpare M3-3a pyOexa
BBIIUIAYEHHBIX ITyTEM aBaHCA, BAIIFOTHBIX CPEACTB, [I03TOMY Ha HETO
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B COOTBETCTBUU C pemeHueM llanars mo Haa30py 3a GUHAHCOBBIMU
peiHkamu Azepbaiimxanckoi Pecryonuku (nanee — Ilanara o Haf-
30py 3a (PMHAHCOBBIMH PHIHKAMU) O HAJIO)KEHUU aJIMUHUCTPATUBHO-
ro B3bickaHus oT 21 saBaps 2019 roga ObLT HAIOXKEH aAMUHUCTpA-
TUBHBIA mITpad C MPUMEHEHHEM AJMUHUCTPATUBHOIO B3BICKAHUS
o crarbe 430.4 Kogekca 00 aIMUHUCTPAaTUBHBIX IPOCTYIKAX.

B. MycaeB oOxanoBan ganHoe perienue [lanarel mo KOHTPOIIO
HaJ (UHAHCOBBIMU phIHKaMU B banakeHckoM pailoHHOM cyjie.

banakeHckuii palfOHHBIN CyJl PEeIIeHUEM I10 ey 00 aIMUHUCTpa-
TUBHOM mpocTynke or 27 mapra 2019 roga ynoBieTrBopui xanoly
B.MycaeBa, mnpou3BoACTBO MO Jeiny 00 aJIMHUHUCTPAaTUBHOM
MIPOCTYyIKE, pexycMoTpeHHoM ctarbeit 430.4 Konekca 06 anMuHKCTpa-
TUBHBIX MPOCTYIKAX, B OTHOIIEHUH €T0 ObLIO MPEKpPaIeHo 10 OCHOBA-
HUSIM, TIpenrycMoTpeHHbIM ctatheld 53.0.1 manHoro Komekca (orcyT-
CTBHE a/IMUHUCTPATUBHOTO MPOCTYIIKA).

Pemennem IllekuHCKOTO ameIAIMOHHOTO CyAa MO Jely 00
aIMUHUCTpaTUBHOM TpocTyrike oT 10 mas 2019 roxa anemisiiuoH-
Has xkanoba [Tanarel mo Hax30py 3a GUHAHCOBBIMM PhIHKAMH ObLIa
YIOBJIETBOPEHA, PEUIEHUE Cyda MEpPBOM MHCTAHUWUU B OTHOIICHUU
B.MycaeBa ormeneHo u peuienue Ilanaresl mo Hagzopy 3a punanco-
BBIMU PBIHKaMH OBLJIO TPU3HAHO 3aKOHHBIM.

Kax BumHo w3 oOpamenwus, lllexwHCKUN ameuIsIIuOHHBINA
Cy/I 3aHsU1 HHYIO MTO3UIINIO B OTHOIIIEHUU CPOKOB MPUMEHEHUS aMU-
HUCTPATUBHBIX B3bICKAHUN MO JeiiaM 00 aJMUHHCTPATHUBHBIX
NpoCTyNKaxX, paccMoTpeHHbIX Mo ctatbe 430.4 Komekca 00
aJIMUHHUCTPATUBHBIX MPOCTYIIKAX, TO €CTh C TOYKH 3PEHHUS XapaKTepa
0O0I11eCTBEHHBIX OTHOLIEHUH, HA KOTOPbIE MO CYTH MOCSTalOT JAHHBIE
a/IMIHUCTpaTUBHbBIE POCTYIIKHU, a He T1aBbl Kojekca 06 aaMuHucTpa-
TUBHBIX MTPOCTYTIKAX TJI€ HAXOIUTCS OTMEUECHHAs CTaThsl.

Tax, crates 430.4 Kogekca 00 aAMHUHUCTPATUBHBIX MPOCTYIIKAX
YCTaHAaBIIMBAET a/IMUHUCTPATUBHYIO OTBETCTBEHHOCTh 32 HEBO3Bpa-
IIeHHE U3-3a pyOexka BhIMJIAYEHHBIX BAJIFOTHBIX CPEJICTB, B CIyYasx,
KOI7la B OOMEH Ha BHIIUIAYEHHbIE TyTEM aBaHCA BAJIIOTHBIE CPEACTBA
B YCTAHOBJICHHBIE 3aKOHOAATEILCTBOM CPOKU HE OBLIA UMIIOPTUPO-
BaHbl COOTBETCTBYIOIIME TOBApbI, HE MpOJeTaHbl padOThl WA HE
OKa3aHbl YCIyTH.
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Cornacno crarbe 38.1 Kogekca 06 aiMMHUCTPAaTUBHBIX IIPOCTYTI-
KaX, aJIMUHHCTPAaTHUBHOE B3BbICKAHHE MOXET ObITh HAJIOXKEHO HE
HO3/IHEe TPeX MECALEB CO JIHSA COBEPIICHUS aAMHHHUCTPATUBHOIO
IpoCTynKa. AAMUHUCTPATUBHOE B3bICKAHUE 32 a[IMUHUCTPATUBHbBIE
MPOCTYNKA HPOTUB MPABUI JTIOPOKHOTO JBUKEHUS, TAMOKEHHBIX
MpaBWJI, IPABUJI OXPAHBI OKPYKAIOIIEH CPEbl, IPABHII ACSITEIBHO-
CTH (PMIIMAJIOB WM MPEICTaBUTENIbCTB HEMPABUTEIIbCTBEHHBIX Opra-
HU3AL1l HHOCTPAaHHBIX TOCYIapCTB, MPAaBUJ PErUCTPALUU JOTOBO-
POB (pelIeHuit) 0 rpaHTe, B TOM YUCIIE O JIEKAPCTBEHHBIX CPEACTBAX,
a TakXe MpaBUJI OIJIaThl HAJIOTOB U COOPOB, (PUHAHCOBBIX MpaBuUI,
TaK)Ke€ 3a HENPEAOCTABIEHNE, PEAOCTABICHNE OIIMOOYHBIX CBEJE-
HUM TpU TOCYAapCTBEHHOM pErucTpanuu OPUIUYECKUX JIULL,
HEoOX0IMMOM MH(pOpMaLUK ISl TOCYIapCTBEHHOTO peecTpa IopH-
JMYECKUX JIMI, HapylLIeHHE 3aKOHOAATEIbCTBA O HENPABUTENb-
CTBEHHBIX OpraHU3aIusAX, 0 00pbOe MPOTHUB JeTalnu3aluu JIEHEK-
HBIX CpPEICTB WMJIM HHOIO HMYULIECTBA, OOBITOIO MPECTYHHBIM
MyTeM, U (PMHAHCUPOBAHUS TEPPOPU3MA, MEJIKOE XMILEHUE, a TAKKE
NpaBUJI NpeOBbIBAaHUS U MIPOKUBAHUS HHOCTPAHIIEB U JIMI] O€3 Tpax-
naHcTBa B AzepOaiipkaHckoil PecyOmuke, MOXeT ObITh HaJIOKEHO
HE I031HEE OJHOI0 rojia CO JHs COBEPLICHMS aAMHHHUCTPATUBHOIO
IpOCTYTIKA.

[To MHenuto IllekMHCKOTO ameNISHUOHHOIO Cyda, XOTs CTaThs
430.4 Komekca 00 aAMHUHUCTPATHUBHBIX MPOCTYIKaX HAXOIUTCS B
maBe 34 noja Ha3BaHUEM ‘‘AJMUHUCTPATUBHbBIE MPOCTYIKH, TOCS-
rarolye Ha IpaBuila SKOHOMUYECKOW JesATeNbHOCTH JaHHOTO
Koznekca, TeM He MeHee yKa3aHHasl CTaTbs [0 CyTH HalpaBjieHa Ha
yKperuieHne (UHAHCOBOW AMCIHMIUIMHBI B c(epe 3KOHOMUYECKOM
NEATENBHOCTH, TO3TOMY OHA JOJKHA CUUTAThCSI COCTABOM aIMUHU-
CTPaTHUBHOTO MPOCTYIKA HAIPABICHHOTO NMPOTUB (PMHAHCOBBIX Ipa-
BuI. Kak BUJHO U3 AMCIIO3UIIMM JAHHOM CTAThH, 3Ta CTAThS MPE-
YCMaTpHUBAET, B MEPBYIO OU€peb, KOHTPOJIb 3a IPAaBUIbHBIM (IO
HA3HAYEHMIO) MCIIOIb30BAHUEM BAJIOTHBIX CPEJCTB, BBIMJIAYEHHBIX
(mepednciaeHHbIX) CYOBEKTaMU HSKOHOMHUYECKOU JeITEIbHOCTH
Azepbaiimpkanckoii PecrryOnuku myTem aBaHca 3apyOeKHBIM CTpa-
HaM (Ha OaHKOBCKHE cueTa CyObEeKTOB BHEIIIHEAKOHOMUYECKOH Jes-
TEJIBHOCTH) 3a IMPHOOpPETEeHHE TOBAPOB, BHINOJIHEHHE PAOOT WU
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OKa3aHHE YCIYT, YKpeIuleHne (MHAHCOBOH IWCHUIUIMHBI B 3TOU
o0nacTu ¥ MpUMEHEHHE MPAaBOBOM OTBETCTBEHHOCTH 3a HApyIICHUE
YCTaHOBJIEHHBIX (DMHAHCOBBIX MPABUJL.

Ha ocnoBanuu Broporo npemnoxxenusi crarbu 38.1 Konmekca 00
aJMUHHUCTPATUBHBIX MPOCTYNKaX, CPOK HAJIOKEHUS aJIMUHUCTpa-
TUBHOTO B3bICKaHUsA 10 HopmaMm Kozgekca 00 aJMUHUCTPATUBHBIX
MPOCTYIKAaX, YCTAHABIMBAIOIIUM aJIMUHUCTPATUBHYIO OTBETCTBEH-
HOCTh 3a HapylleHHe, Kak (JMHAHCOBBIX MPaBHJI, TaK U 3aKOHOMAA-
TeNbCTBA O OOopbOe ¢ (PMHAHCHPOBAHUEM TEPPOPHU3MA, MPETyCMOT-
PEH B OJIMH IO/,

B cBsi3u ¢ 3THM B 00OpamieHn 0TMEYaeTcs, 9To0 ObIIIO OBI IIeNeco-
o0Opa3Hee yCTaHOBIIEHHE CpPOKa HAJIOKEHHS aIMHHHUCTPATUBHOTO
B3BICKAHHSI C TOYKHM 3PEHHUsI XapakTepa, CONEpKaHMs U CyTH COOT-
BETCTBYIOILIETO aAMUHUCTPATUBHOIO MPOCTYIIKA.

[Inenym KOHCTUTYIIMOHHOTO Cy/la OTMEYAET 10 BOMPOCY, MO IHSI-
TOMY B OOpaIlleHHH, CIEaYIOIIIee.

Ha ocnoBanuu crareu 2 Kogekca 00 aJIMUHHCTPATHUBHBIX
IPOCTYIKaX, 3aKOHOAATENbCTBO AsepOaiipkaHckoil PecnyOnuku
00 aJIMUHUCTPATUBHBIX MPOCTYIKAX UMEET 3a/1a4eil OXpaHy IpaB U
cBOOO/ dYeJoBEeKa M TpaXJaHWHA, YEIOBEUYECKOTO 30POBBS,
CaHUTAPHO-3MHUIEMUOIOTUYECKOrO OJaronoyiyyus HaceleHus,
OOIIECTBEHHON MoOpayn, COOCTBEHHOCTH, YKOHOMUYECKUX HHTEpE-
COB JIUII, OOIIECTBEHHOTO MOPSJIKA U OOIIECTBEHHOUN 0€30MacHOCTH,
OKpY’Karolleil cpepl, MpaBWi YIPABIECHUS, YKPEIJIEHUE 3aKOH-
HOCTHU U NPEIyNPEKICHUE aJMUHUCTPATUBHBIX IPOCTYIIKOB.

Hacrosmmit Koneke ocHOBBIBaeTCs Ha MPUHLINIIAX YBAXKECHUS IIPaB
1 cBOOOJ YeJOBEKa M TpakJaHMHA, 3aKOHHOCTH, PABEHCTBA Iepes
3aKOHOM, TIPE3yMILUMH HEBHUHOBHOCTH, CHPABEMJIMBOCTU MU
NpEeAYNPEXICHUS] aAMUHUCTPATUBHBIX MNPOCTYyNnKoB. HacTosimmii
Konekc obecrieunBaeT npeaynpexaeHie rocy1apcTBeHHbIMU OpTraHa-
MU, CTPYKTYPAaMH U IOJKHOCTHBIMH JIMIIAMH HApyLIEHMS [IPaB U CBO-
0071 uenoBeKa 1 rpaKAaHrHa, U yBaKEHHE K 3TUM IIpaBaM U CBOOOIaM
(crarbu 4 u 5.2 Kogekca 00 aqMUHUCTPATUBHBIX MPOCTYITKAX).

OcymiecTBieHne 3a/1a4 3aKOHOAATENbCTBA 00 aJIMUHUCTPATHB-
HBIX IIPOCTYNKAaX BO3JIOKEHO HA COOTBETCTBYIOLIUE YIIOJIHOMOYEH-
HBIE TOCY/IAPCTBEHHBIE OPraHbl (IOJDKHOCTHBIC JTUIA).

21



Opranbl (IOJPKHOCTHBIE JIMLA), YIOJIHOMOYEHHBIE paccMaTpH-
BaTh Jiesia 00 a[IMUHUCTPATUBHBIX MMPOCTYIIKAX, YKa3aHbI B cTaThe 40
Konekca 06 amMuHUCTpaTUBHBIX MpocTynkax. Ha ocHoBaHuM naH-
HOI HOpPMBI, Jiefia 00 aIMUHUCTPATUBHBIX MPOCTYIIKaX paccMaTpH-
BaIOT paiiOHHBIE (TOPOACKHUE) CYIbl, KOMUCCUH IO JEJIaM U OXpaHe
IpaB HECOBEPILIEHHOJETHUX (KOJJIETHAJIbHBIM OpraH), COOTBET-
CTBYIOIIIME OPraHbl UCTIOJHUTENIbHON BiacTH, LleHTpanbHbIil OaHK,
CTPYKTypa, CO3/IaHHAsI COOTBETCTBYIOLIMM OPraHOM HCIIOJIHUTENb-
HOU BIIACTHU (JIOJPKHOCTHBIE JIUIIA).

YOTHOMOYEHHBIN OpraH (JI0JKHOCTHOE JIMIIO0) 001aAaeT MOJHO-
MOYHMSAMHU TPUHYXKIAIOMIET0 XapakTepa MpU HPUMEHEHHU MeEp
OTBETCTBEHHOCTHU K CyOBEKTY, COBEPILUBILIEMY MPOCTYNOK. B cooT-
BeTCTBUU co ctarbeit 42.1 Kogekca 00 aAMUHUCTPATUBHBIX MPOC-
TynKaxX JOJKHOCTHBIC JIMIA, YIOJTHOMOYEHHBIE pPacCMaTpUBaTh
nena 00 aIMUHUCTPATUBHBIX MPOCTYIKAX, MOTYT MMPUMEHSThH aIMU-
HUCTPATUBHBIE B3bICKaHUS, MpeaycMoTpeHHble OCOOEHHOM YacThIO
Hacrosero Kogekca, TOIBKO BO BpeMsI UCIIOJIHEHUS! CBOUX JOJIK-
HOCTHBIX 00SI3aHHOCTEM.

Crarbs 43.1 Kogekca 00 aAMUHUCTPATUBHBIX MPOCTYIKAaX OMpe-
JeNsieT KpyT el 00 aJMUHUCTPATUBHBIX MPOCTYIKAaX, paccMarpu-
BaeMbIX pallOHHBIMU (TOPOJCKUMU) CY/IaMHU.

CornacHo crarse 43.2 Kogekca CiMcoK JOMKHOCTHBIX JIMIL, YIOJI-
HOMOYEHHBIX COCTABJISITh IIPOTOKOJI 1O JiejIaM 00 aIMUHUCTPATUBHBIX
MPOCTYIKAX, PACCMAaTPUBAEMBIX PAOHHBIMU (TOPOACKUMU) CyJaMH,
3a MCKIIOYEHHWEeM Jiell 00 aJIMUHUCTPATUBHBIX MPOCTYIKAX,
npeaycMoTpeHHbIX cTathsiMu 43.2-1 u 54.2 nHactosimero Kopekca,
OTIpEEIIAETCS COOTBETCTBYIOIIMM OPTaHOM HCITOTHUTEIHHON BIIACTH.

Crnenyer OTMETUTb, YTO COIVIACHO TPEOOBAHUSM 3aKOHOATEIIb-
CTBa 00 aJIMUHUCTPATUBHBIX MPOCTYIKAX, B OTIIMYUE OT OPTaHOB U
JTOJKHOCTHBIX JIML, MPUMEHSIOIIUX aJMUHUCTPATUBHBIE CAHKIIUH,
paiioHHbIe (TOPOJICKUE) CY[Ibl pacCMaTPUBAIOT Jiesia 00 aIMUHUCTpa-
TUBHBIX MPOCTYIIKaX, BIEKYIIHE 32 cO00M Oosiee CTpOrue CaHKIUU
(B3bICKaHUS).

Kpyr cyObekToB, momiexamux K aJIMUHUCTPATUBHOM OTBET-
CTBEHHOCTH, yKa3aH B cTathsx 16, 17 u 18 Koaekca 06 aqmMuHucTpa-
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TUBHBIX TpocTynkax. K 3Tum cyObekram OTHOCATCS (pu3udeckue,
JOJDKHOCTHBIC JIUIIA, a TAK)Ke IOPUANUYECKHE JTUIIA.

Cnenyer yuutbhiBaTh, uto ctarhsi 18.5 mannoro Kopekca mpen-
yCMaTPUBAET BO3MOXKHOCTh HAJIOKEHHUS aJMUHUCTPATUBHOTO B3bIC-
KaHMs B OTHOIICHUU IOPUJIMYECKOTO JIUIA TOJIBKO CYJIbEH.

Kak BuIHO, 3aKOHONATENTHCTBO 00 aIMHHUCTPATHBHBIX MPOCTYII-
Kax, peryJupysi polieccyaibHbIe MpaBuiia OCYIIECTBICHUS TPOU3BO/I-
CTBA IO JieJIaM 00 aIMUHHUCTPATUBHBIX MIPOCTYIKAX, YETKO OMpPEIeIIH-
JI0 KPYT OPraHoB (JOKHOCTHBIX JIUIT), YIIOJTHOMOYEHHBIX paccMaTpu-
BaTh Jiena 00 aJIMUHHUCTPATHUBHBIX MPOCTYIKAX, U CYOBEKTOB, TIO/IJIC-
KaIIUX TPUMEHEHUIO aJMUHUCTPATUBHOIO B3bICKAHMSI.

CornacHo crarbe 430.4 Komekca 00 aqMUHHUCTPATUBHBIX MPOC-
TyMKax, MOBJEKIIEH 3a co00M mojady 3asBJICHUSI, 32 HEBO3Bpallle-
HUE HU3-32 pyOeka BBITUIAYEHHBIX BaJIOTHBIX CPEJICTB B CIIyYasXx,
KOT/Ia B OOMEH Ha BHITUTAYCHHBIC ITyTEM aBaHCA BAIIIOTHBIE CPEICTBA
B YCTAHOBJIEHHBIE 3aKOHOAATEILCTBOM CPOKU HE ObLIA UMIIOPTUPO-
BaHbl COOTBETCTBYIOILIME TOBApbI, HE MpojeTaHbl pabOThl WA HE
OKa3aHbl YCIYTH BJICUET HAJIOKEHHE IITpada Ha JOIPKHOCTHBIX JIHI]
B pa3Mepe OT JAECATU A0 ABAIIATH MPOLEHTOB CYMMbl BalIOTHBIX
CPEJICTB, CTaBIIMX HEMOCPEICTBEHHBIM OOBEKTOM aIMUHUCTPATUB-
HOTO TIPOCTYTIKA, HAa IOPUANYECKHX JIUIl B pa3Mepe OT JIBaIATH 0
TPUALIATU TPOLIEHTOB CYMMbl BaJIOTHBIX CPEJCTB, CTABIIUX OOB-
€KTOM aJMUHUCTPATUBHOTO MPOCTyMKa (Mpexae aena o0 aaMUHH-
CTPATUBHBIX MPOCTYNKAX MO JAHHOW CTaTh€ paccMaTpUBaIUCh
cormacHo myHKTy 5.43 VYkaza Ilpesuaenta A3sepOailixaHCKON
Pecniyonuku ot 15 ¢epans 2016 roga Homep 795 0 nmpUMEHEHUU
3akona AzepOaiipkanckoi Peciyonuku “O06 yrBepxkaenun Konekca
00 aJIMUHUCTPATUBHBIX MNpoCTynkax~ oT 29 nexabps 2015 rona
HoMmep 96-VG Ilanatoit mo Hazm3opy 3a (PMHAHCOBBIMHU PHIHKAMHU
Azepbaiimkanckoit PecrryOnuku.).

Ha ocnoBanuu ctatpu 5.0.4 3akoHa A3sepOaiiyKaHCKOM
Pecnybnuku “O LlenTpansHoM Oanke AsepOaiikaHCKON
PecnyOnuku” (manmee — 3akon “O llenTpanbHoM OaHke™)
HenTtpanbublii 6ank A3zepOaiimkanckoi PecmyOnmuku (mamee —
LlenTpanbHblil 6aHK) B COOTBETCTBHH € 3aKOHOM A3epOaiiKaHCKOM
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PecryGnuku “O BalOTHOM PETyJIHMpPOBAHUN™ OCYIIECTBISET BAOT-
HOE PEryJIMPOBAHUE U KOHTPOIb.

CoOOTBETCTBEHHO, B IIEJISIX COKpAILIEHUsI BaJIOTHOTO JedullnTa B
IJIaTeKHOM OallaHCe CTPaHbI U TIOBBIMICHUS Y()PPEKTUBHOCTH BATIOT-
HOTO KOHTpoJisi Ha ocHoBaHuu crared 22.0.4 u 22.0.17 3akona
“O LlentpanbHoM O6aHKe”, ObUTH MPUHSTHI YTBEPXKICHHBIC PEIICHH-
em IlpaBnenust LlentpanbHoro 6anka ot 28 HosiOps 2016 ronma
“IlpaBwiia BefeHUs omeparui pe3ugeHTaMu A3zepOailKaHCKOM
PecniyObnuku B MHOCTpaHHOM BaiioTe, a TaKKe HEPE3HJICHTaMU B
HaAIlMOHAJLHON W MHOCTpaHHOU BamtoTe” (nanee — [IpaBuma).

[Tynkr 4 nansbix [IpaBun perynupyer BaatOTHbIE OlEpaLliu, OCY-
miecTBisieMble IO OaHKOBCKMM cueraM. [Ipu mpepomare B OaHK
MPEABSBISIIOTCS JOKYMEHTBI, OTPAKAIOIIUE Ha3HAUCHUE, YCIOBUS U
cymmy tiarexa. [Ipu stom B Teyenue 270 (IByXCOT CEMHIECSITH)
THEeW B OaHK JOJDKHA OBITH MPECTaBICHA TAMOXKCHHAS ICKIaparus,
MOJITBEP K 1at01lasi UMIIOPT TOBAapOB B CTPaHy, TMO0 JOKYMEHT, O/~
TBEPXKIAIOIINNA OKa3aHWE UMIOPTUPYEMbIX yciyr. Eciau B TeueHuun
yKa3aHHOTO MEpHo/ia TOBAPhl HE UMIIOPTUPOBAHBI U YCIYTHU HE OKa-
3aHbl, TUOO CyMMa MpeAoIUiaThl HEe BO3BpallleHa (JIUIIOM, B YbIO
MOJIB3Y MPOU3BEACHA MPEIOoIIaTa, WK TPETHbUM JIMIIOM), TO OaHK B
TedeHuu S5 (msaTv) pabouymx JHEH MpeACTaBIseT BCE JTOKYMEHTHI,
KacarolMecs: onepauuu 1o mnpexporuiare, Ilamare mo Ham3opy 3a
(UHAHCOBBIMH pBIHKAMU I TIPUHSATHS MEpP OTBETCTBEHHOCTH,
npeaycMoTpeHHbIX B cTathe 430.4 Komekca 00 aAMUHHUCTPATUBHBIX
noctynkax (myHkT 4.3.1.3 Tlpasun).

Takum oOpa3om, OCHOBaHHME [l BOZHUKHOBEHHUS aJMUHUCTpa-
TUBHOM OTBETCTBEHHOCTH, yka3zaHHOH B ctarbe 430.4 Kogekca 00
aJIMUHUCTPATUBHBIX MPOCTYTKAX, 00yCIOBICHO HE MOMEHTOM Iepe-
YHUCIJIEHUS JEHEKHBIX CPENICTB IOPUANUECKOMY JIHILY, OCYIIECTBIISIO-
HIeMy JesTENbHOCTh 3a pPYyOEKOM, a HENpe/CTaBICHUEM OaHKY
TaMOXXEHHOM JIEKJIapalliM, MOATBEPKIAIOIIEH WMIIOPT TOBAapOB B
CTpaHy, WIH JOKYMEHTa, MOATBEPKIAIOLIEro OKa3aHWe HMIOPTH-
PYEMBIX YCIYT, B TEUEHUE CPOKA, YCTAHOBJIEHHOTO MyHKTOM 4.3.1.3
[IpaBui co 1HS OCYIIECTBIIEHUS JAHHOTO IUIATEXa.

[Ipu 3TOM, €cnu B TeueHUH ycraHOBJIEHHOro lIpaBuiamu cpoka
CO JIHA BHECEHHS aBaHCOBOTO TUIaTeXa TOBAPHI (YCIIyTH) HE UMIIOP-
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TUPOBAHBI WM BAJIOTHBIE CPEJCTBA HE BO3BPAIIEHBI, TO OUYEPETHON
JIeHb CIIeAYyeT CYUTATh JHEM COBEPIUEHHUS aJMUHUCTPATUBHOTO
IPOCTYTIKA.

[Tnenym Koncrurynumonnoro Cyna oTMEYaeT B CBSI3U C OCBOOOXK-
JIEHUEM OT aJMHHHUCTPATUBHOM OTBETCTBEHHOCTH CBS3aHHOM C
HCTEUYEHUEM CPOKa, YCTAHOBJICHHOT'O JUUISl HAJIOKEHUS aIMUHUCTpa-
THUBHOT'O B3BICKAHHUS CIIEAYIOILIEE.

B craree 38.1 Konekca 00 aAMHUHUCTPATUBHBIX MPOCTYIKAX yKa-
3aHO, YTO aJIMUHUCTPATUBHOE B3bICKAHNE MOXET OBITh HAJOXKEHO HE
MO3/IHEE TpeX MECSUEB CO JHS COBEPILEHUS aIMUHUCTPATUBHOTO
OpOCTyNKa. AJMUHUCTPATUBHOE B3BICKAHHUE 33 aJIMUHUCTPATUBHBIC
MPOCTYNKMA TPOTHUB MPABUI JOPOXKHOTO JBHKCHHUS, TaMOKEHHBIX
IpaBWJl, MIPABUI OXPaHbl OKPYXKAIOIIEH Cpeibl, MPaBUil ACATEIbHO-
CTH (UIIMATIOB WK MPE/ICTABUTENBCTB HEMPABUTEIbCTBEHHBIX Opra-
HU3alMi MHOCTPAHHBIX TOCYIAapCTB, MPAaBUJI PErHCTpaIK JOTOBO-
POB (pelIeHnit) 0 TpaHTe, B TOM YKCJE O JIEKapCTBEHHBIX CPEACTBAX,
a TarxKe MPaBUJI OIUIATHl HAJIOTOB M COOPOB, (DMHAHCOBBIX MPABWUII,
TaKXe 3a HE MPEJOCTaBICHUE, PEIOCTaBICHIE OUIMOOYHBIX CBE/e-
HUW TpPU TOCYJApCTBEHHON pErucTpanuu OPUIUYECKUX JIUII,
HEOOXOAMMON UH(POPMAILIMU IJI TOCYIapCTBEHHOT'O peecTpa Iopuau-
YEeCKUX JIML, HapylICHHE 3aKOHOJATeJIbCTBA O HEMpPaBUTEbLCTBEH-
HBIX OpraHu3alysax, o OopbOe MPOTHB JeTaJH3alMyd JICHEKHBIX
CPEACTB MM MHOTO MMYIIECTBA, JOOBITOrO MPECTYNHBIM ITyTeM, U
(MHAHCUPOBAHUS TEPPOPU3MA, MEIKOE XUILEHHE, a TAKKe MPaBHII
npeObIBaHUS U MTPOKUBAHUS MHOCTPAHIIEB U JIMII O€3 IPa)K1aHCTBA B
AzepbaiixaHcko PecriyOiirke, MOXeT ObITh HAJIOKEHO HE MMO3HEe
OJTHOTO TOJa CO JIHA COBEpUICHMsI aJMUHHCTPATUBHOIO MPOCTYIIKA
(ctarbs 38.1 Kogekca 00 aAMHUHUCTPATUBHBIX MPOCTYIIKAX ).

[lepeuncnennsie Bo BropoM npeasiokeHuun crarbu 38.1 Konekca
00 aAMUHUCTPATUBHBIX MPOCTYIKAX aIMUHUCTPATUBHbBIC TIPOCTYTI-
KU, OTHECEHHbIE K HAJIOKEHUIO a]IMUHUCTPATUBHOTO B3bICKAaHUS HE
MO3/IHEE OHOTO rojia, CBA3aHbl C OJHOUMEHHBIMU aIMUHUCTPATHB-
HBIMU TIPOCTYNKaMH, BKJIIOUCHHBIMH B OJHOMMEHHBIC TJIaBBI
Oco6ennoit vactu Kogekca. Crarbst 430 Konmekca 06 aqmMuHUCTpa-
TUBHBIX NPOCTYIKaX, OTHECEHHAas K INaBe “AJIMHHHUCTPATUBHBIC
NPOCTYNKH, MOCSTAIOIINE Ha MpaBuia SKOHOMUYECKOHN J1eaTeIbHO-
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CTH”, TO €CTh HapylLIEHUE IMPaBUJ BaJIOTHOIO PETYIUPOBAHUS, HE
yYKa3aHoO BO BTOpoM mpeiokeHnn crarbu 38.1 nanHoro Kopekca,
IIO3TOMY aJMHUHHUCTPAaTUBHOE B3BICKAHME K aJMUHUCTPATHBHBIM
IIPOCTYIIKaM TakKOro poa ClIeAyeT NPUMEHATh HE IO3AHEE Tpex
MECSILIEB CO JIHS €r0 COBEPIICHUS.

[Mnenym Konctutyunonnoro Cyna cuutaer HEOOXOAMMBIM yKa-
3aTh €IlI€ Ha OJIMH 3aCJIy’KUBAIOIINN BHUMaHUsA MOMEHT. [Ipu ompe-
JIEJIEHUH CpOKa NPUMEHEHMsI aIMUHUCTPATUBHOIO B3bICKAHUS 3aKO-
HOJATeNb B IIEPBYIO OYEPEIb MCXOAUT U3 KPUTEPUEB BBIABICHUS
aIAMUHHUCTPATUBHOTO IIPOCTYIIKA U MPOBEAECHUS COOTBETCTBYIOILETO
npou3BoicTBa. C Apyroil CTOPOHBI, ONPEACICHUE CPOKA HATIOKEHUS
aJMUHHUCTPATUBHOTO B3bICKAHUSI B TPU Mecsla OOBSICHIETCS TEM,
YTO 3aKOHOJATEJNIb, OCHOBBIBASICH HA NMPUHLHUIE “TIPOLECCYaJIbHON
SKOHOMHUH’, TIPEOTBpaIaeT He0OOOCHOBAaHHOE 3aTsATMBAHUE Cyne0-
HOro mnpouecca. Takoil moAXoA CIIyKUT 00ECHeUEeHHUI0 MPUHIIMIIA
paccMOTpeHus JIe] B pa3yMHbIE CPOKM U, B KOHEYHOM HTOTE, CIIpa-
BEJJITMBOTO CYIeOHOTO pa3douparenbcTBa. DTO, B CBOIO Ouepeib,
COOTBETCTBYET M MPUHLHUIIAM 3aKOHOJATENbCTBA 00 aJIMUHUCTpa-
THUBHBIX NpocTynkax. Kpome Toro, B coorBeTcTBHH €O crarbent 111.1
Konekca 00 agMHHMCTpPaTUBHBIX MPOCTYNKax, Aela 00 aJIMUHH-
CTPATUBHBIX MPOCTYIIKAX PACCMATPUBAIOTCSA B IISITHAALATHAHEBHBIN
CPOK C J1aThl MTOJyYEHUs IPOTOKOJIOB 00 aAMMUHUCTPATUBHOM IIPOC-
TYIIKE U IPYI'MX MaTepHajioB JeNa Cyibel, OpraHoM (J10JIKHOCTHBIM
JMIIOM), YIIOJTHOMOYEHHBIM Ha paCCMOTPEHUE TAKUX JIET.

[Inenym KOHCTUTYIMOHHOTO Cyzia, OCHOBBIBASICh HA CBOEH ITPEXK-
HEell IPaBOBOM MO3ULMU OTHOCUTEIBHO PACCMOTPEHUS CyIaMH €N
00 aJAMMHHUCTPATUBHBIX IPOCTYIKaX, OTMEYAeT, YTO, YYUThIBas
YIPOIIEHHBIN TOPSA0K PACCMOTPEHUS /€7 00 aJIMUHUCTPATUBHBIX
IPOCTYIIKaxX, TpeOOBaHUE 3aKOHOAATENIBCTBA O BOBMOKHOCTH HAJIO-
KEHHS aIMUHUCTPATUBHOTO B3bICKAHHUSI B OTHOLLIEHUU JIUIIA, COBEP-
HIMBIIET0 aJMMUHMCTPATUBHBIM MPOCTYNOK JIMIIL B TEUYEHUE TpeX
MECSIIIEB, U OTHECEHHOCTD JIONIOJHEHUS! COCTABIEHHBIX MaTepUajoB
TaKKe K HENOCPEJCTBEHHBIM OOS3aHHOCTSIM CYIOB, CyAbl 00S3aHBI
paccMaTpuBaTh IpeJCTaBICHHbIE MaTepuaibl OObEKTUBHO U Oec-
IPUCTPACTHO B PAMKaxX CPOKOB, YCTAaHOBJIEHHBIX B COOTBETCTBHUHU C
TpeOOBaHUSAMHU 3aKOHO/IATENbCTBA.
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[ToaTOMY, MOCKOJIBKY OIlpeieseHue NesHus (JIeHCTBUA) Ipea-
ycMmoTpenHoro crarbeit 430.4 Komexkca 00 aIMHHUCTpPATUBHBIX
NPOCTyNKaX, KaK aJIMUHUCTPATUBHOIO MPOCTYIIKA, HAMPABJICHO Ha
noBbllieHUe 3(P(HEKTUBHOCTH KOHTPOJIS 32 BAJIIOTHBIMU OIEpariysi-
MU, TIPEOTBpaleHre (PHHAHCUPOBAHUS MEXTyHAPOIHON MPECTYT-
HOCTH, Cy[bl JOJDKHBI pacCMaTpHBAaTh OOCTOSITENLCTBA TAKUX el
BCECTOPOHHE, MOJTHO U OOBEKTUBHO.

B crarbe 8 Konmekca 006 aAMUHUCTPAaTUBHBIX MPOCTYIKAX Hallell
OTpakKeHHE MPUHUUI MPE3yMIILUHM HEBUHOBHOCTH. Tak, JuI0, B
OTHOIIEHUH KOTOPOTO BEIETCS MPOU3BOACTBO IO Jeay 00 aJMHHHM-
CTPATUBHOM NPOCTYIIKE, PU3HAETCSI HEBUHOBHBIM, €CJIM €r0 BHHA
HE JI0Ka3aHa B MOPAJIKE, MPEAyCMOTpeHHOM HacTosumM Komekcom,
U HE yCTaHOBJIEHA BCTYMNHBIIMM B CHJIY PEHICHHEM CYJbHU, MOJHO-
MOYHOTO OpraHa (JOKHOCTHOTO JIMIIA), PacCMOTPEBILETO Mpo-
M3BOJICTBO 110 JIeNTy 00 aJIMUHUCTPATUBHOM MPOCTYTIKE.

Ha ocnoBanuu crarbu 9 nannoro Kopjekca, B3bICKaHue, IpUMe-
HSIEMOE B OTHOILIEHUU JIHIlA, COBEPIIMBIIETO aJIMUHUCTPATUBHBIN
IPOCTYNOK, JOKHO OBITh CITPaBEIJIMBBIM, TO €CTh COOTBETCTBOBATH
XapakTepy aJMUHHUCTPATUBHOIO MPOCTYIIKA, OOCTOATEIBCTBAM €TI0
COBEPIUEHUS U JIMYHOCTH JIMLA, IPU3HAHHOTO BUHOBHBIM B COBEp-
[ICHUH aJIMUHUCTPATUBHOTO MPOCTYTIKA.

CornacHo ctatbe 76.1 Kogexca 06 aiIMUHUCTPATUBHBIX TPOCTYTI-
Kax, JI0Ka3aTeJbCTBAMU 110 JIeNTy 00 aAMUHUCTPATUBHOM MPOCTYTIKE
MpU3HAIOTCS JII0ObIe (DaKTUYEeCKUe CBENEHUS, HA OCHOBAHUU KOTO-
PBIX Cy/bsl, TOJIHOMOYHBIN OpraH (JOJKHOCTHOE JIMI0) YCTaHABIIU-
BAaeT HAJM4YM€ WM OTCYTCTBHE aJMHUHHUCTPATHUBHOTO MPOCTYIIKA,
BUHOBHOCTb JIMIA, COBEPILIUBILIETO aIMUHUCTPATUBHBINA MPOCTYIIOK
W HWHBIE OOCTOSTEIhCTBA, MMEIOIINE 3HAUYCHHUE IS MPaBHILHOTO
paspenieHus ena. OTH CBEIEHUS YCTAHABIMBAIOTCS 110 BEIIECTBEH-
HBIM yJIMKaM, OOBSCHEHUSIM JIUIIA, B OTHOIIEHUH KOTOPOTO BENETCs
IPOU3BOJICTBO 00 aJAMUHUCTPATHUBHOM MPOCTYIKE, IMOKa3aHUSIM
NOTEPIEBIIET0, CBUJETENEH, UHBIM JOKYMEHTaM, MOKa3aHUsIM CIie-
UAIbHBIX TEXHUYECKUX CPEJCTB, 3aKJIIOUEHHIO SKCIIEPTa, IPOTOKO-
Ty 00 aIMUHHCTPATUBHOM MPOCTYIKE, HHBIM MTPOTOKOJIAM, OIpee-
JeHHbIM B HacTosiiiem Kojekce.
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Kak BugHo, Kosieke 00 aIMUHHUCTPaTUBHBIX POCTYNKAX YCTAHO-
BUJ K aJIMHUHUCTPaTHUBHOW OTBETCTBEHHOCTH JIMIIA, NPU3HAHHOTO
BUHOBHBIM B COBEpPLICHUH aJMUHUCTPATUBHOIO NPOCTYIIKA, MPE-
YCMOTPEHHOIO JIMIIb JaHHBIM KOJeKCOM M COBEPIIMBIIETO JIESTHUE
(nevictBue mim O€37MEHCTBHE), BKIFOUAIONINE BCE OCTAJIbHBIC 3JIe-
MEHTBI aIMUHHACTPATUBHOTO MPOCTYIIKA.

[TosToMy ¢ TOukM 3peHHs TpeOOBaHUIl BhIIIECNEPEUUCICHHBIX
HOPM, CyZbl JOJDKHBI YETKO OIPENEINTh BUHOBHOCTBD JIMLA, B OTHO-
LIEHUN KOTOPOTO YIOJHOMOYEHHBIM OPTaHOM COCTaBJIEH IIPOTOKOII,
B COBEpILIEHUM MPOCTYIKAa, MNpelycMOTpeHHoro crarbeil 430.4
Koznekca 06 aiMUHUCTPAaTUBHBIX MPOCTYIKaX.

Takum 00pa3zoM, U3rOTOBJIEHHUE U JOCTABKA ONPECIECHHBIX TOBA-
POB MOTYT 3aHSTh OOJIbIIIE BpEMEHHU, UeM ycTaHoBIeHO [IpaBunamuy,
KpOME TOTO JOCTaBKa TOBAPOB M OKa3aHHE yCIYT MOTYT OBITh 3a/1ep-
JKaHbl [0 HE 3aBUCALIMM OT 3TOr0 JIMIA IpUYMHAM (Harpumep,
dopc-maxkop, aBapus, TaMOXEHHBII KOHTPOJb U MPOBEACHUE
nocMoTpa U T. 11.). Iloatomy, cyzt ¢ yueToM Bcex 0OCTOSITENbCTB eI
MOJKET PACLICHUTh UX KaK OCHOBaHWE, UCKIIIOYAIOLIEE BUHY JIULA, B
OTHOILLIEHHUH KOTOPOT'O COCTABIIEH IIPOTOKOJ.

[Tnenym Koncrutyumonnoro Cyna cuuTaer HEOOXOAWMBIM e€Ille
pa3 OTMETUTH, 4YTO, OPraH, YIIOJHOMOYEHHBIN COCTABIIATH aJMUHU-
CTPaTUBHBIA IMPOTOKOJ, JODKEH CTPOro coOmonarh TpeOOBaHUS
COOTBETCTBYIOIIETO 3aKOHOJAATEIbCTBA IPU COCTABICHUM JAHHOTO
MIPOTOKOJIA, CYJIbl JOJKHBI YCTaHABIMBAaTh BHHOBHOCTB JINLIA, COBEP-
MIMBIIETO aIMUHUCTPATUBHBIN MIPOCTYIIOK B COOTBETCTBUU C TPEOO-
BaHusMH Konekca 00 agMHUHHMCTPAaTUBHBIX MPOCTYIKaX HAa OCHOBA-
HUU TPOTOKOJIA, COCTABJIEHHOTO YIIOJIHOMOYEHHBIM OPTraHOM IS
OCYILIECTBJICHUS MEP OTBETCTBEHHOCTH, ITPEAYCMOTPEHHBIX CTaThbe
430.4 Konexca 00 aqMUHHCTPATUBHBIX MPOCTYIKAX, pacCMaTpuBaTh
TaKue Jieja, CTPOro coOiroasi yCTaHOBJICHHBIE 3aKOHOM CPOKH, HE
JIOITyCKasl BOJIOKUTBHI.

[Tnenym Konctutynnonnoro Cyja Takke CYUTaeT HEOOXOAUMBIM
o0paTuTh BHUMAHUE CY/I0B aNeJUIILMOHHOW MHCTAHIMU Ha TO, YTO
UM CJeIyeT BO3JEp)KaTbCsl OT OTMEHBI JHIIL MO (POPMATBHBIM
COOOpaXeHUsIM pelIeHHs Cy/la NepBOM MHCTAHIMH, SBISIOIIErOCs
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3aKOHHBIM U OOOCHOBAHHBIM C TOYKH 3peHHUs (HaKTOB M IMPaBUIIb-
HBIM, 1O CYyILIECTBY.

Ha ocHoBanum BeiensnoxeHHoro [lnenym KonctutynmonHoro
Cyla IPUXOJUT K CIEAYIOIINM BBIBOJAM:

— Cynapl NpU YCTAaHOBICHUHM COBEPIICHUH JESHUS, TPEITyCMOT-
penHoro ctatbeit 430.4 Konekca Azepbaitmkanckoil PecyOnmku 06
aIMUHUCTPATUBHBIX MPOCTYIKAX, JOJKHBI YUYUTHIBATh, YTO, B CIIy-
yae, €ClIM B CPOKH, yCTaHOBIICHHbIE “lIpaBuinamMu BeaeHus ornepa-
mui ¢ pesuaeHTamu AsepOaiimkanckoi PecnyOnuku B mHOCTpaH-
HOIl BaJIOTE, a TAaK)X€ HEpPEe3UJCHTaMU B HAllMOHAJIBHOW U HWHO-
CTpPaHHOU BalltoTe” HE OBLTM UMITOPTUPOBAHBI TOBAPHI, HE MPOJIEa-
Hbl pabOThl MM HE OKa3aHbl YCIYI'HM, a TaKKe€ HE BO3BpalLICHbBI
BBIIIJIAYEHHBIE CPEACTBA, TO OYEPEIHOW J[I€Hb CUYUTAETCS JHEM
COBEpIICHUSI aIMUHUCTPATUBHOTO mpocTtynka. [Ipu 3Tom Ha OCHO-
Banuu ctatbu 38.1 Komekca 00 agMUHUCTPATUBHBIX MPOCTYMKAX
aJIMUHHUCTPATUBHOE B3bICKAHHE MOXET ObITh HAJIOKEHO HE MO3/IHEE
TPEX MECSIIEB CO JIHS COBEPIICHUS aIMUHUCTPATUBHOTO MPOCTYTIKA.

— IIpu npumeHeHun cyaamMu Mep OTBETCTBEHHOCTH, IIPEIyCMOT-
pennbix cratbeir 430.4 Konekca 00 aAMHUHUCTPATUBHBIX MPOCTYII-
Kax, BUHOBHOCTD JIU1IA, COBEPIIMBIIEIO aJMUHUCTPATUBHBINA MPOC-
TYNOK, JOJDKHA OBITh YCTAHOBJIEHA B COOTBETCTBUHU C TpeOOBaHUS-
mu Kozgekca 06 aiMUHUCTPATUBHBIX MPOCTYINKaX, 3TH Jieia JOJIAKHbI
paccMaTpuBaThCs CO CTPOTUM COOJIONEHHUEM CPOKOB, MPETyCMOT-
penHbIX cTatheil 111.1 nannoro Koxekca.

PyxoBoactBysace wacteto VI crarem 130 Konctutynuwu
Azepbaitmkanckort Pecriybmuku, crarbsamu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimxanckoir PecrnyOnuku “O KoHcTUTynHOHHOM
Cyne”, Ilnenym KonctutymumonHoro Cyma A3zepOaiikaHCKOMN
PecniyOnuku

IHOCTAHOBMUIJI:

1. Cynpl py yCTaHOBJIEHMHM COBEPIUECHUH JESHUS, MPETyCMOT-
penHoro ctatbeit 430.4 Konekca Azepbaitpkanckoit PecyOmuku 06
aIMUHUCTPATUBHBIX MPOCTYIKAX, JOJKHBI YUYUTHIBATh, YTO, B CIIy-
yae, €ClIM B CPOKH, yCTaHOBJICHHbIE “lIpaBninamMu BeaeHus ornepa-
Ui ¢ pesuaeHTamu AsepOaiipkanckoi PecnyOnuku B mHOCTpaH-
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HOM BaJIOTE, a TAKXKE HEPE3UJCHTAMH B HAUMOHAIBHOM U MHOC-
TPaHHOM BaoTe” HE OBUIM UMIOPTUPOBAHBI TOBAPHI, HE MpOETa-
Hbl pabOThl WM HE OKa3aHbl yCIYTH, a TAaK)Ke HE BO3BPAILCHBI
BBIIVIAYEHHBIE CPEACTBA, TO OYEPEIHON JEHb CUYUTACTCS JHEM
COBEpILIEHUSI aJIMUHUCTPATUBHOTO MpocTymka. [Ipu 3ToM Ha ocHO-
Banuu crareu 38.1 Komekca 00 agMUHHCTPATHBHBIX MPOCTYMKaxX
a/IMUHUCTPATUBHOE B3bICKAHUE MOXKET OBITh HAJIOXKEHO HE MO3IHEE
TPEX MECSIIEB CO JHS COBEPIICHUS aIMUHUCTPATUBHOTO MPOCTYTIKA.

2. IIpn npuMeHeHNH cyJaMi Mep OTBETCTBEHHOCTH, MPELyCMOT-
pennbix crarbeil 430.4 Komekca 06 aIiMUHUCTPATUBHBIX MPOCTYII-
KaX, BUHOBHOCTb JINI[A, COBEPUIMBILIErO aIMUHUCTPATUBHBIN MPOC-
TYIIOK, JTOJDKHA OBITh YCTAaHOBJICHA B COOTBETCTBUHU C TPeOOBaHMSI-
mu Konekca 06 amMUHUCTPATUBHBIX IPOCTYIIKAX, 9TH J€J1a JOJKHBI
paccMaTpuBaThCSl CO CTPOTUM COOJIOIGHUEM CPOKOB, MPEIyCMOT-
pennbix ctatbeit 111.1 nannoro Konekca.

3. [locTaHoBIEeHNE BCTYIAET B CHIIY CO JHS OITyOIMKOBAHMUS.

4. TloctaHoBneHue omyOMuMKOBaTh B Tazerax ‘“AsepOaiikan’,
“Pecrybmnuka”, “Xanr razeru”, “bakunckuii pabounii” u “BectHuke
Koncrutynmonnoro Cyna AzepOaiimxanckoi PecryOnukn”.

5. [locTaHoBNIeHHE SIBIAETCS OKOHYATEIBHBIM, U HE MOXKET OBITh
OTMEHEHO, U3MEHEHO JH00 O(UIMATbHO HCTOJIKOBAHO HU OJAHUM
OpPTraHOM WJIH JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin
142-ci maddasinin sorh edilmoasina dair

8 yanvar 2020-ci il Baki sohari

Azearbaycan Respublikasi Konstitusiya Mahkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hesenova,
Rovsen Ismayilov (meruzaci-hakim), Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden iba-
rot torkibdo,

mohkema katibi Faraid Sliyevin,

maraqli subyektlorin niimayondaleri Gence Apellyasiya Mohko-
mosinin Cinayat Kollegiyasinin sadri Teyyub Muxtarov vo Azer-
baycan Respublikasi Milli Maclisi Aparatinin Inzibati ve herbi ga-
nunvericilik sobeasinin bag maslahatcisi Elnur Nuriyevin,

ekspert Baki Dovlat Universitetinin Hiiquq fakiiltesinin Cinayet
prosesi kafedrasinin miidiri, hiiquq elmloari doktoru, professor Firu-
zo Abbasovanin,

miitoxassisler Azarbaycan Respublikasi Ali Maehkemaesinin haki-
mi Inqilab Nesirov ve Azearbaycan Respublikas1 Bas Prokurorlugu-
nun Dovlat ittthaminin miidafiasi lizre idarenin rois miiavini Miir-
vot Hasanovun istiraki ile,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraat1 qaydasinda
aciq mahkemse iclasinda Azerbaycan Respublikasi Cinayat-Proses-
sual Mocollosinin 7, 21, 25, 33, 141, 142 vo 145-ci maddolorinin
Azorbaycan Respublikasi Konstitusiyasinin 60, 63, 71 vo 125-ci
maddeloari baximindan sorh edilmesine dair Gence Apellyasiya
Mahkemasinin miiraciati #sasinda konstitusiya isine baxdi.
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[s {izro hakim R.Ismayilovun meruzesini, maraql subyektlorin
nlimayoandalarinin ve miitexessislarin ¢ixislarini, ekspertin royini
dinlayib, is materiallarin1 aragdirib miizakire edarok, Azarbaycan
Respublikas1 Konstitusiya Mehkemasinin Plenumu

MUODYYON ETDI:

Gonce Apellyasiya Mohkomasi Azearbaycan Respublikasinin
Konstitusiya Mahkemaesine (bundan sonra — Konstitusiya Moahkae-
masi) miiraciet edorak Azerbaycan Respublikasi Cinayot-Proses-
sual Macallasinin (bundan sonra — Cinayat-Prosessual Macollosi)
7,21,25,33, 141, 142 vo 145-ci maddslarinin Azarbaycan Respub-
likas1 Konstitusiyasinin (bundan sonra — Konstitusiya) 60, 63, 71 vo
125-ci maddslari baximindan sorh olunmasini xahis etmisdir.

Miiraciatde qeyd olunur ki, Azarbaycan Respublikasi Cinayeat
Macallosinin (bundan sonra — Cinayat Macellosi) 181-ci maddesi
ila itttham olunan R.Rzayev Gonce Agir Cinayatlor Mehkemasinin
4 fevral 2019-cu il tarixli hokmii ilo hemin Macsallenin 322.2-ci
maddasi ilo togsirli bilinerak her ay qazancinin 20 faizi dovlet ne-
fine tutulmagla 2 il miiddete islah isleri cozasina mehkum edilmis-
dir. Homin hokmden dovlet ittihamgisi terafinden verilmis apellya-
siya protestinin dalillerinden biri ondan ibarat olmusdur ki, R.Rza-
yevin amaline mahkemae terefinden hiiquqi qiymat verilorken qru-
pun digar tlizvii D.9sgerovun Cinayet Macellesinin 126, 181 ve
221-ci maddeleri ilo togsirli bilinmasine dair Baki Agir Cinayaetlor
Moahkomasinin 13 iyun 2018-ci il tarixli hokmiiniin mévcudlugu ne-
zoro alinmamisdir. Belo ki, homin hokmde ireli siiriilmiis ittitham
iizro D.9sgoarovun togsirlendirildiyi cinayet emalini yoni, Cinayot
Macollasinin 181.2.1 vo 181.2.5-ci maddeleri ile nazearde tutulmus
quldurluq cinayetini R.Rzayevle gabaqcadan slbir olan qrup halin-
da toretmesi qeyd edilorak D.Osgoarov 11 il alt1 ay miiddete azadlig-
dan mahrum etmoa cozasina mohkum edilmisdir. Baki Apellyasiya
Mbohkemaesinin 20 avqust 2018-ci il tarixli gorari ile D.Osgerov qo-
ti olaraq 10 il miiddetine azadligdan mehrum edilmis, Baki Agir Ci-
nayeatlor Mehkemasinin 13 iyun 2018-ci il tarixli hokmi galan his-
sodo doyisdirilmemis ve qanuni qiivveyo minmisdir.

Bununla selagadar miiraciatedon geyd edir ki, Baki Agir Cinayot-
lor vo Baki Apellyasiya Mohkomsalorinde D.Osgorovun barasindo
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olan cinayet isine baxilarken R.Rzayev togsirlondirilon soxs qis-
minda istirak etmase do, homin meahkemsler terafinden hom miioy-
yon olunmus hallara, hem de onlara verilmis hiiquqi qiymete gore
onun tagsirliliyine birbasa tesir ede bilocek mehkemae gerarlar1 go-
bul edilmis ve qanuni qiivveys minmisdir.

Miiraciatedonin gonastine gora, meselo ilo bagl vahid moahke-
mo tacriibasinin formalasdirilmasit maqgsadi ile Cinayat-Prosessual
Macollasinin preyudisiyaya hasr olunmus 142.1-ci maddasinin
Konstitusiyanin 60 vo 63-cii maddealeri baximindan sorh edilmesi
zoruridir.

Miiraciotde qaldirilan diger masele ise inzibati miibahise iizro
qanuni qiivvey® minmis mahkema qgorar1 osasinda miioyyon edil-
mig verginin mablagi ile cinayat isi lizra birinci instansiya mahke-
mosi torafinden miiayyen edilmis vergi mablogi arasinda keskin
forqin agkarlanmasi ilo baghdir. Belo ki, bu forq togsirlondirilon
soxsin emplinin cinayat qanunvericiliyinin miivafiq maddesi ile
tovsifine mithlim tesir gostorir.

Miiraciatden goriindiiyii kimi, Y.Hidayetov Azarbaycan Respub-
likas1 Vergilor Nazirliyi yaninda Baki Vergilor Departamentine qar-
s1 30 mart 2015-ci il tarixli vergi yoxlamasi akti, eloco do bu akt osa-
sinda vergi 0doyicisinin vergi masuliyyatine colb edilmasina dair 5
may 2015-ci il tarixli gorarin etibarsiz hesab olunmasina dair iddia
tolobi ilo Gence Inzibati-Iqtisadi Mehkemaesine miiraciot etmisdir.

Miibahiselondirilon aktlara osasen, Y.Hidayetova iimumilikde
776.114 manat mebloginde maliyye sanksiyasi totbiq edilorok onun
vergi mosuliyyetine colb edilmesi qorara alinmigdir. Gence Inziba-
ti-Iqtisadi Mehkemesinin 31 may 2015-ci il tarixli qerar ile Y.Hi-
dayatovun iddias1 temin edilmamis ve hamin meahkeme akti qanuni
qiivvoyo minmisdir.

Miiraciotde daha sonra gosterilir ki, istintaq orqani terefinden
iroli stiriilmiis ittthama oasasen togsirlendirilon soxs Z.Hidayetov
Azarbaycan Respublikas1 Vergi Macallasinin (bundan sonra — Ver-
gi Macoelloasi) bir sira maddelarinin teleblerini pozaraq, imtimilikde
847.104,54 manat meablaginde vergilori dovlat biidcesine 6demak-
don yaymmis ve bununla da Cinayat Macallasinin 213.2.2-ci mad-
desinde noazoerds tutulmus omseli toratmisdir.

Boarda Rayon Mahkemaesinin 4 iyun 2018-ci il tarixli hokmii ilo ise
Z.Hidayoatov Cinayat Macellosinin 213.1-ci maddesinde nozardo
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tutulan cinayeat emalini torotmokda togsirli bilinerek 2 il miiddeato
dovlat ve yerli 6ziiniiidare orqanlarinda rohber ve maddi masul ve-
zifo tutmaq hiiququndan mehrum edilmoklo, qazancinin 20 faizi
moablaginde pul dovlet nafine tutulmagla 2 il miiddeate islah islori
cozasina mahkum edilmisdir. Borde Rayon Mahkemaesinin geyd
olunan hokmiine asasen, Z.Hidayotov Vergi Macollasinin bir sira
tolebloarini pozaraq timiimilikde 68.469,13 manat mablaginde vergi-
lori dovlet biidcesine ddemakden yaymmisdir. Ddvlet ittihamgisi
torofindon hoamin hokmden apellyasiya protesti verilmisdir.

Miiraciotedonin goenaetine gora, Cinayet-Prosessual Macollosi-
nin 142.2-ci maddesinin mazmunundan beloe aydin olur ki, inzibati
miibahise iizre ganuni qlivveys minmis mehkemaenin gorari cinayat
151 lizre yalniz hadisenin, yaxud harekatin olub-olmamasi hissesin-
do macburidir. Genca Apellyasiya Moahkemasi gqanuni qiivveyo
minmis mahkemsa gerar1 ilo miiayyen edilmis vergi mabloagi ilo ci-
nayet isi lizro icraat zamani toplanmis siibutlar asasinda miieyyen
edilmis vergi moablagi arasinda forqler yarandigi halda cinayet isine
baxan mehkemaenin Cinayet-Prosessual Macellosinin 142.2-ci mad-
desinin telebine miivafiq olaraq ganuni qlivveye minmis mahkemsa
gerariin macburiliyini gebul etmasinin cinayat isi lizre togsirlondi-
rilon gsoxsin togsirinin avvalcadon miiayyoan edilmasine sebab olub-
olmamasi mesoelosine aydinliq gotirilmasinin vahid mehkemse toc-
ribasinin formalasdirilmasi1 baximindan meqsedemiivafiq oldugu
gonastine galmisdir.

Konstitusiya Mehkemasinin Plenumu miiracietde qaldirilan me-
sololar ilo bagli asagidakilarin geyd olunmasini zoruri hesab edir.

Konstitusiyanin 60-c1 maddesinin [ hissasine asasen, har kosin
hiiquq ve azadliglarinin inzibati gaydada ve mehkemoade miidafio-
sino tominat verilir.

Konstitusiya Mehkemasi Plenumunun formalasdirdigi hiiquqi
movqgeyo gora, mehkema miidafiesi miisteqil mehkemse terafinden
adaletli mehkema arasdirmasi asasinda hiiquqlarin semersli barpa
edilmesi kimi gobul olunur. ©dalat mithakimesi mahiyyet etibar1 ilo
odalet anlayigsina cavab vermsali veo pozulmus hiiquglarin berpa
olunmasini toemin etmolidir (Konstitusiya Mehkemasi Plenumunun
S.Abbasovanin sikayeti lizre 2016-c1 il 14 oktyabr tarixli, F.Sirino-
vun sikayaeti lizre 2016-c1 il 16 noyabr tarixli ve s. Qararlart).
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Bu hiiququn mezmunu Konstitusiyanin norma vo prinsipleri, o
ctimladen hiiquqi miieayyenlik prinsipinin telebleri nezers alinmag-
la basa diisiilmalidir. Homin prinsipi tomin edan vasitalorden biri
ganuni qlivveye minmis mahkemsa aktlarinin preyudisialligidir.

Preyudisiya, daha avvael baxilan is lizre siibutetma predmetine aid
olan ve ganuni qiivveys minmis maohkema gorar1 ilo miioyyoenlos-
dirilen hallarin bir daha siibuta yetirilmoasi zoruratinden azad olun-
man1 nazordoe tutur.

Qanuni qgiivveye minmis mahkeme gerarinin preyudisialligi, ba-
rosinda bu gerarin ¢ixarildigi sexslorin dairasi ilo mehdudlasdirilir
vo asagidaki har {i¢ sertin movcudlugu halinda miimkiin olur:

— konkret fakt bir is lizro cinayat prosesinin istirak¢isinin istirak
etdiyi basqga bir is lizre ¢ixarilmis ve qanuni qlivveye minmis moah-
kema gorar1 ilo miieyyen edilmis olmalidir;

— bu fakt her iki is lizro stibutetmo predmetine aid olmalidir;

— her iki 1sde sexsin hiiquqi statusu eyni olmalidir.

Konstitusiya Mahkemesi Plenumunun hiiquqi movgeyine gore,
preyudisiya institutu mehkems aktlarina yeniden baxilmasinin qar-
sisinin alinmasina, mehkemse tocriibasinde eyniliyin, sabitliyin vo
hiiquqi miiayyenliyin temin edilmasine yonalmisdir. Preyudisiallig
tonzim edon normalar siibut etmo prosesini sadelesdirmaye, islora
baxilma miiddetinin qisaldilmasina, maehkamselerin, eloco do moh-
koma prosesi istirak¢ilarinin vesaitine gonasat edilmasine yonalmis-
dir (“Azerbaycan Respublikasi Miilki-Prosessual Macollosinin
82.3-cli maddesinin serh edilmesine dair” 2016-c1 il 23 fevral ta-
rixli Qorart).

Qiivveye minmis mahkems gorarlarinin preyudisial ehemiyyaeti-
nin taninmasi ticlin preyudisialligin obyektiv vo subyektiv hadleri-
nin macmusu miioyyon edilmelidir. Konstitusiya Moahkemasinin
Plenumu miilki miibahisaler {izre qlivveys minmis mahkeme gorar-
larinin preyudisialliginin hadleri ile baglh hesab etmisdir ki, preyu-
disialliq prinsipi yalniz avvalki ve ya sonraki proseslorde istirak
eden toroaflaro, isdo istirak edon diger sexslore ve onlarin hiiquq va-
rislorine aid edilir (“Azerbaycan Respublikasi Miilki-Prosessual
Macollasinin 82.3-cli maddeasinin serh edilmasine dair” 2016-c1 il
23 fevral tarixli Qerar).

Cinayaet-Prosessual Macollasinin 142.1-ci maddasine asasen, ci-
nayet toqibi lizro maehkemenin gqanuni qiivveye minmis hokmii cina-

35



yot toqibi lizro icraatda hom miieyyon olunmus hallara, hom do on-
larin hiiquqi qiymetine gore tohqiqat¢l, miistentiq, prokuror ve ya
moahkema li¢clin macburidir. Homin Macellenin 142.2-ci maddesina
miivafiq olaraq, milki is, inzibati ve ya iqtisadi miibahise iizre ganu-
ni qlivveye minmis mahkemanin gorari cinayaet isi lizre icraatda toh-
qiqat¢1, miistentiq, prokuror ve ya mehkemeye yalniz hadisenin ya-
xud herakatin olub-olmamasi hissesinde macburidir ve togsirlondi-
rilon soxsin togsirli olub-olmamasi naticesini avvalcadan heall etmir.

Gorilindiiyli kimi, ganunverici cinayot prosesinde sahadaxili
(Cinayat-Prosessual Macallasinin 142.1-ci maddasi) ve sahalararasi
preyudisiyan1 (Cinayat-Prosessual Macollasinin 142.2-ci maddasi)
miixtelif ciir miiayyonlosdirmisdir. Belos ki, cinayet prosesinde sa-
hadaxili preyudisiyanin totbiqi zamani qlivveye minmis mahkema
hokmiinde miiayyen olunan hallar ve onlarin hiiquqi qiymati sonra-
ki cinayet isleri lizre icraatda macburi oldugu halda, sahsaloerarasi
preyudisiyaya gore miilki, inzibati ve ya iqtisadi isler {izre ganuni
qiivveye minmis qgorarlar yalniz hadisenin, yaxud herakatin olub-
olmamas1 hissesinde macburidir.

Digor torafden Cinayet-Prosessual Macallosinin 142-ci madde-
sinde preyudisiyanin subyektiv hadlori, yoni mehkeme hokmiiniin
ganuni qiivvesinin samil edildiyi soxsloerin dairesi deqiq miioyyen
olunmamuisdir.

Preyudisiyanin subyektiv hadlari cinayet prosesinde toraf olaraq
mohkomade 6z mdvqgeyini bildiron vo hemin mdvqeyin oasaslandi-
rilmasi tiglin siibutlarini teqdim eden soxslorin dairasi ilo miloyyen
edilir. Subyektiv hadlere daxil olan fiziki sexsler prosessual tomi-
natlarin maksimal hecmine malik olmali vo hemin sexslar siibutet-
mo predmetine daxil olan hallarin toplanmasina ve qiymatlandiril-
masine tosir etmak imkanina malik olmalidirlar.

Bu baximdan geyd olunmalidir ki, qiivveye minmis mehkems
hokmiiniin preyudisialliginin hamin cinayet prosesinde togsirlondiri-
lon soxs statusunda istirak etmayon soxslore samil edilmasi sonuncu-
lar1 cinayet-prosessual qanunvericiliyi ilo miioyyon edilon tominat-
lardan, o climladen mehkems icraatinda miidafie (Konstitusiyanin
127-ci maddesinin VIII hissasi) ve togsirsizlik prezumpsiyast hiiqug-
larindan (Konstitusiyanin 63-cii maddesi) mahrum etmokla onlarin
Konstitusiyanin 60-c1 maddesinde tesbit edilmis hiiquq ve azadligla-
rinin mohkame miidafiesi hiiququnun pozulmasi ile naticelons biler.
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Miiraciotde do gosterildiyi kimi, belo hallar asasen istirak¢iligla
cinayat emoalinin téradilmesinde togsirlendirilon sexslor baresinde
aparilan cinayet taqibi lizre icraatin ayrilmasi naticesinde emaloe go-
lir. Bu zaman ayrilan cinayaet isi ilizre siibuta yetirilmali olan hallar-
dan bir qismi digar cinayaet isina dair artiq qlivveye minmis mahke-
mo hokmii ilo tosbit edilmis hallarla iist-iisto diise biler.

Qiivveye minmis hokmle miieyyen olunmus hallarin ve onlara
verilon hiliquqi qiymetin ayrilmis cinayat isi lizre teqgsirlondirilen
soxso miinasibatde macburiliyi faktiki olaraq onun baresinde meh-
kema hokmii qiivveye minanadoek togsirli olub-olmamasi masalosi-
ni avvelcadon holl eds biler. Burada nazers almaq lazimdir ki,
Konstitusiyanin 63-cii maddesinin I hissesine asasen, hor kasin tog-
sirsizlik prezumpsiyasi hiiququ vardir. Cinaystin téredilmasinde
togsirlendirilon har bir sexs, onun taqsiri ganunla nazearde tutulan
qaydada siibuta yetirilmoyibse vo bu barede mehkemenin qanuni
qiivveya minmis hokmii yoxdursa, togsirsiz sayilir.

Yuxarida gostarilon konstitusiya miiddeasinin menasina gora, ci-
nayeat-prosessual ganunvericiliyi ile nazarde tutulmus gaydalara ria-
yot olunmadan he¢ kos togsirli sayila bilmez. Homin prosessual
qaydalarin vacib hissesini togsirlondirilon soxsin siibutlarin tadqiq
olunmasinda istirakina dair normalar togkil edir.

Hoamginin nazere almaq lazimdir ki, cinayat-prosessual ganunve-
ricilikle siibutlarin toplanilmasina, yoxlanilmasina ve qiymatlondi-
rilmoasine dair tosbit edilmis miiddealar isin haqigete uygun olan
faktiki hallariin mieyyenlesdirilmesine xidmat etmoklo yanasi,
hem do sexsiyyatin hiiquqglarina aid vacib prosessual toeminatlar ki-
mi ¢ixis edir. Gostorilon teminatlar sistemine ise Konstitusiyadan
irali golon cinayat mithakime icraatinin vacib prinsiplarinden hesab
edilen togsirsizlik prezumpsiyasi, cinayet isi lizro siibutetmonin itti-
ham terafinin lizerine qoyulmasi, miidafie hiiququ ve s. aiddir. On-
lara riayat olunmasi cinayet isi izre icraatin aparilmasi zamani ga-
nungulugun temin edilmesinin ayrilmaz sortini togkil edir.

Konstitusiya Mahkemasinin Plenumu vurgulayir ki, miiraciotde
qaldirilan meselenin yaranmasi sebabloerinden biri do Cinayat-Pro-
sessual Macollosinin 50 ve 211-ci maddelarinin diizgiin totbiq edil-
moamosi ile baghdir.

Cinayot-Prosessual Macallosinin 50.1-ci maddesi miistentiqo,
prokurora, hakime cinayet toqibi ilizre icraati ayirmaq hiiququ ver-
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mokle yanasi, bu cilir ayirmanin miimkiin oldugu sertlori do miioy-
yonlasdirir. Qeyd olunan maddede nezerde tutulmus gaydanin
mileyyon edilmasi prosessual gonast magsadi giidse do, miitleq sort
kimi cinayaet islari lizre ayrica icraatlarin cinayet teqibi ile alagedar
biitlin hallarin harterafli, tam ve obyektiv todqiq edilmasine maneo
olmamasini da nazerde tutur.

Hoamginin Cinayat-Prosessual Macallasinin 211-ci maddasi cina-
yot islarinin birlesdirilmasi ve cinayat isinin materiallarindan bagqa
cinayaet isinin ayrilmasi sortlorini vo gaydasini miieyyen edir. Cina-
yot-Prosessual Macollasinin 211.3-cii maddesine asasen, bu Me-
collonin 211.2-ci maddesinde nozerde tutulmus sertlorden biri vo
ya bir ne¢osi movcud olsa da, cinayet teqibi ile bagli biitiin hallarin
hertorafli, tam, obyektiv ve vaxtinda arasdirilmasina maneslor ol-
dugda basqga cinayat isi ayrila bilmez.

Cinayat-Prosessual Macollasinin 50.3-cli maddesi hoamin Macal-
lonin 9.1.3 voe 211-ci maddelari ile alagali sokilde cinayet isinin ay-
rica icraata ayrilmasi barade gerar gebul ederken miistontiq, proku-
ror vo hakimin lizerine miivafiq hiiquqi ve faktiki asaslarin gosteril-
mosi voazifasini qoyur. Cinayet isinin adalatli halli ii¢lin bu ciir qo-
rar onun gobul olunmasinin vacibliyini tosdiq eden ve is materialla-
rinda 6z oksini tapmis konkret hallara, homg¢inin maddi ve proses-
sual hliquq normalarina asaslanmaqla gebul edilmelidir.

Miiracietde qaldirilan meseloye dair Insan Hiiquqlari iizre Avro-
pa Moahkomasinin (bundan sonra — Avropa Mahkemasi) tocriibasi
de diqgetelayiqdir. Belo ki, Avropa Mahkemasinin presedent hiiqu-
quna osasen, “Insan hiiquglarinin ve esas azadliglarm miidafiesi
haqqinda” Konvensiya (bundan sonra — Konvensiya) cinayet isi iiz-
ro hiiquqi prezumpsiyalarin ve faktlarin prezumpsiyalarinin istifades
edilmesini qadagan etmir, lakin dovletlorden togsirlondirilon soxs
ticlin igin naticesinin vacibliyinin nazers alinmasini ve onun miida-
fie hiiququnun temin edilmasi maqsadi ilo bels istifadonin aglabatan
hadlarle mehdudlasdirilmasini telab edir (Salabiaku Fransaya qarsi
is Uzro 1988-ci il 7 oktyabr tarixli Qerar, § 28; Radio France vo di-
gorlori Fransaya qarsi is tizro 2004-cii il 30 mart tarixli Qerar, § 24).

Avropa Moahkemaesi bir sira gorarlarinda qeyd etmisdir ki, togsir-
sizlik prezumpsiyasina voe sahidlerin dindirilmesine teminat veran
Konvensiyanin 6-c1 maddasinin 2-ci vo 3(d)-cli bendlari, heamin
maddenin 1-ci bandi ile tasbit olunmus adalotli mehkeme arasdir-
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mast hiiququnun terkib hissalerini togkil etmokle, imumilikde mah-
kemao aragdirmasinin adalstliliyinin qiymetlondirilmesi zamani ne-
zoro alinmalidir (Boyiik Palatanin Gdfgen Almaniyaya qarst is tizra
2010-cu il 1 iyun tarixli Qarar; Al Khawaja va Tahery Birlasmis
Kralliga qgarsi is tizra 2011-ci il 15 dekabr tarixli Qarar).

Avropa Moahkamasi hom do hesab etmisdir ki, bir ne¢o soxsin is-
tiraki ile toradilen miirekkeb cinayet isinin eyni icraatda aparilmasi
miimkiin olmadiqda, tegsirlendirilon sexsloerin togsiri meseloesini
hall etmak maqgsadi ilo mahkamae, cinaystin téradilmesinde istirak
edon vo sonradan ayrica mithakima edilocok li¢iincii soxslarin adla-
rinin ¢okilmamesini tolab edoe biler. Cinayaet islorine baxan mehke-
moler, togsirlondirilon soxsloerin hiiquqi masuliyyeti ilo slagedar
masaleni daha dolgun ve daqiq hell etmak {icilin vacib olan isin hal-
larin1 miieyyen etmayoa borcludurlar ve miieyyen olunmus hallar
baresinde sadece miilahize ve ya siibhe kimi boahs edo bilmezler.
Bu, hemginin ti¢iincii soxslorin istirakeiligt ilo olagedar hallara da
aiddir. Lakin bu hallarin geyd olunmast vacib oldugda, mehkemo
tagsirloendirilen sexsin hiiquqi masuliyyeatinin heall olunmas1 {i¢iin
labiid olmayan dolilleri teqdim etmokden ¢ekinmelidir. Bu baxim-
dan mehkemae gorarlarinin toertibatinda diger is iizro mahkemae aras-
dirmasinin adalstliliyini siibhe altina qoymamagq tigiin ti¢lincii soxs-
larin tagsiri ile alagedar ilkin miilahizelerden ¢ekinmek lazimdir
(Karaman Almaniyaya qarsi is lizre 2014-cii il 27 fevral tarixli Qoe-
rar, § 64-65).

Eyni zamanda Avropa Moehkemasi qeyd etmisdir ki, ireli stirtil-
mis ittihamin xarakteri mehkemayae li¢lincii soxslorin istirakciligi-
na dair goaldiyi genaste toxunmamaga imkan vermirse vo bu gonaat
ayrica mithakima edilocok li¢iincii soxslorin hiiquqi masuliyyatine
dair gorara tesir ede bilorse, belo hal isin ayrica icraata ayrilmasi
liciin ciddi maneo kimi giymetlondirilmelidir. Umumi hallar baxi-
mindan bir-biri ilo six alagali olan islere ayriligda baxilmasina dair
istonilon gorar biitiin togqusan maraqlarin herterafli tohliline asas-
lanmali ve diger togsirlendirilon soxslere isin ayrica icraata ayril-
masina etiraz etmak imkani toqdim edilmslidir. Ayrica icraatin apa-
rilmasi ile alagedar ikinci teleb ise onu nazerda tutur ki, diger toq-
sirlondirilen soxslorin istiraki olmadan miieyyen edilmis hallar, he-
min soxslere miinasibatde preyudisial ehemiyyet kesb etmomalidir.
Bir is iizro istifade olunmus siibutlarin statusu sirf nisbi qalmali, on-
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larin qiivvesi movcud konkret mithakimae icraati ilo mehdudlagmalidir
(2016-c1 il 23 fevral tarixli Qorar, 46632/13 ve 28671/14, §104-105).

Miiraciotde qaldirilan diger mesoelo ilo olagodar Konstitusiya
Moahkomasinin Plenumu bir daha qeyd etmayi vacib hesab edir ki,
ganuni qlivveye minmis mehkemsa goararinin preyudisiallig isde is-
tirak edon soxslorin dairesi ilo mehdudlasdirilir. Miiracietin moaz-
munundan goriindiilyii kimi, Gence Inzibati-Igtisadi Mehkemasinin
icraatinda olan inzibati is tizre iddiag1 gqisminde Y.Hidaystov ¢ixis
etdiyi halda, sonradan Barde Rayon Mahkemasinin icraatinda olan
cinayaet isi lizre togsirlendirilon sexs qisminde basqa sexs — Z.Hida-
yotov colb olunmusdur. Bu, preyudisiyanin mévcud olmamasina
delalat etmoaklo, yuxarida gosterilon hiiquqi mévqgeys miivafiq ola-
raq Cinayet-Prosessual Macollosinin 142.2-ci maddesinin tetbiqini
istisna edir.

Gostorilonleri nezere alaraq Konstitusiya Mehkemasinin Plenu-
mu asagidaki naticelers golir:

— Preyudisiya, daha avvel baxilan is lizre siibutetmoe predmetine
aid olan ve ganuni qiivveye minmis mehkemae hékmii ilo miieyyen-
lagdirilon hallarin bir daha siibuta yetirilmoesi zeruroetinden azad
olunmani nazerde tutur. Qanuni qiivveye minmis mohkeme hok-
miiniin preyudisialligi, homin hokmiin ¢ixarildig1 sexslorin dairesi
ile mahdudlagir;

— Konstitusiyanin 60-c1 maddasinin I hissesi, 63-cii maddesi vo
127-ci maddesinin VIII hissesinin teleblari baximindan Cinayet-
Prosessual Macallasinin 142.1-ci maddesinin miiddealar1 cinayat
taqibi iizre togsirlondirilon soxse miinasibatde o halda samil edilir
ki, hamin sexsin togsirliyi ve ya togsirsizliyi mehkema miidafiasi
hiiququndan irali golen tominatlara riayet edilmoklo digear alagoali
cinayot isi lizro qanuni qlivveye minmis mohkemoe hokmii ile
miivyyen edilmis olsun;

— Cinayet-Prosessual Macallosinin 50 vo 211-ci maddslerinin te-
loblarinden irali golerak cinayet toqibi lizre icraati ayirmaq qorart
veran miistontiq, prokuror ve ya hakim bu ciir ayrilmanin miimkiin
oldugu sertleri miiayyonlesdirmali, bu gerarin miivafiq hiiquqi vo
faktiki asaslarin1 gdstormsli, cinayet toqibi ilo bagh biitiin hallarin
hartorofli, tam, obyektiv ve vaxtinda arasdirilmasina manesler ol-
dugu hallarda belo ayirmadan ¢okinmelidirler.
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Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddaesinin
VI hissesini, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslorini
rohber tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemaesi-
nin Plenumu

QORARA ALDI:

1. Preyudisiya, daha avval baxilan is iizroe slibutetmo predmetine
aid olan ve ganuni qiivveye minmis mahkema hékmii ilo miiayyen-
losdirilon hallarin bir daha siibuta yetirilmosi zoruretinden azad
olunmani nazerds tutur. Qanuni qlivveys minmis mahkeme hdok-
miintin preyudisialligi, homin hokmiin ¢ixarildigi sexslerin dairosi
ilo mohdudlasir.

2. Azarbaycan Respublikasi Konstitusiyasinin 60-c1 maddesinin [
hissosi, 63-clii maddosi vo 127-c1 maddesinin VIII hissesinin tolob-
lori baximindan Azerbaycan Respublikasi Cinayat-Prosessual Mo-
collasinin 142.1-ci maddesinin miiddaalar1 cinaysat teqibi iizre tog-
sirlondirilon sexse miinasibatde o halda samil edilir ki, hemin sox-
sin togsirliyl vo ya togsirsizliyi mehkame miidafiasi hiiququndan
iroli golon tominatlara riayeat edilmokle diger alageli cinayaet isi liz-
ro ganuni qlivveys minmis mahkems hokmii ilo miiayyen edilmis
olsun.

3. Azerbaycan Respublikasi Cinayat-Prosessual Macollosinin 50
vo 211-ci maddelerinin teleblerinden irali golerak cinayet toqibi
lizro icraati ayirmaq gorari veran miistontiq, prokuror ve ya hakim
bu ciir ayrilmanin miimkiin oldugu sortlori miieyyenlesdirmali, bu
gerarin miivafiq hiiquqi ve faktiki asaslarin1 gostormali, cinayat to-
qibi ile bagh biitiin hallarin herterafli, tam, obyektiv veo vaxtinda
arasdirilmasina manealor oldugu hallarda ise bels ayirmadan ¢okin-
molidirlor.

4. Qorar darc edildiyi glinden qiivveye minir.

5. Qerar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mahkemasinin Malumati”nda derc edilsin.

6. Qorar gotidir, he¢ bir orqan ve ya soxs torefinden logv edile,
doyisdirile vo ya resmi tofsir oluna bilmaz.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

IMMIOCTAHOBIEHUE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIKAHCKOW PECITYBIIUKU

O TonkoBanuu crarbu 142 YronoBHo-npoueccyajibHOro
Konekca AzepOaikanckoi PecmyOimku

8 siuBaps 2020 roga Bbaky

[lnenym  KonctutyumonHoro cyma  AsepOailmxkaHcKon
Pecnybnuku B cocraBe ®apxama AOnymiaeBa (mpeicenaTeis),
Counbl CanmanoBoii, Cyna0wsl ['acanoBoii, PoBmiana Mcmaumiora
(cynpsa-nokmanuuk), xeiixyna IapamxaeBa, Padasns I'Baman3e,
Maxupa Mypanosa, Ucel Hamkadosa u Kampana Illaduesa.

C ydyacTueM cekperaps cyna Papauga Anuesa,

Npe/ICTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB- IpeacenaTens
Komneruu no yrosnoBHbIM JienaM [STHIKMHCKOTO AMNEIISHUOHHOTO
cyna TeitoOom MyXTapoBbIM U TIJIaBHOTO KOHCYJBTAHTA OT/EIa
aIMUHUCTPATUBHOTO M BOEHHOIO 3aKOHOJAaTeNbCcTBa Ammapara
Munmn Memxknuca A3sepOaiipkanckoit PecmyOnuku DnbHYpoM
Hypuesbim,

JKCIepTa- 3aBeAyromeil kKadeapoi yroloBHOTO mpolecca IopH-
ageckoro ¢akynpreTa BakKMHCKOTO TOCYIapCTBEHHOTO YHHBEPCH-
TeTa, JOKTOpa IOPUIAMYECKUX Hayk, mnpodeccopa Dupyss
AbGGacoBoi,

crnenuanucToB- — cynbu BepxoBHoro Cyna AsepOaiixaHCKOU
Pecnybnuku WMurunaba HacupoBa u 3amecturtens HavyadbHHUKA
VYrpaneHus 3alUThl TOCYAapCTBEHHOTO 0OBHUHEHMS [eHepanbHOMN
npokyparypbl Azepbaitmkanckoit Peciyonuku MypBara ['acanosa,

B cooTBercTBUM ¢ 4acTthto VI cratem 130 Koncturtynuwu
Azepbaiikanckoit PecnyOnuky Ha OCHOBaHUM OOpamieHUs
['THIKUHCKOTO aneUISIIIMOHHOTO Cy/la PacCMOTPEN B OTKPBITOM
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CyZ1leOHOM 3acelaHuM B MOPSJIKE 0COO0r0 KOHCTUTYIIMOHHOTO TPO-
W3BOJICTBA KOHCTUTYLMOHHOE JIEJI0 O TOJKOBaHMM crareit 7, 21, 25,
33, 141, 142 u 145 VYrojsoBHO-NpOILECCYaTbHOTO KOJEKCa
Azepbaiimxanckoit Peciyonuku ¢ Touku 3penus crareit 60, 63, 71 u
125 Konctutymnuu Azepbaiimkanckoid PecryOmukm.

3acnymaB jgoknaj cynbu P.McmaiinoBa mo nemy, BBICTYIIEHUS
NpeCTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB W CIICIIMAIUCTOB,
BBICJTYIIIaB MHEHHUE HKCIIEPTa, U3yYHB U OOCYJIMB MaTepHUasbl JIena,
[Tnenym Konctutyrmmonnoro Cyna AzepOaitmkanckor Pecryomuku

YCTAHOBMUIJ:

[stHmKUHCKUE  ANEISIUOHHBIN ¢y, oOpatuBmuch B KoHcTH-
TYIUOHHBIN cyn AszepOaifmpkanckoil PecryOmuku (nanee — Koucru-
TYLMOHHBIN Cy),lIPOCUJ 1aTh TOJKOBaHWe ctareit 7, 21, 25, 33, 141,
142 u 145 VYronoBHO-TIpoIeCCyanbHOTO Kojiekca A3zepOaiKaHCKON
PecniyOnuku (manmee — YronoBHO-TIPOIECCYATbHBIA KOJEKC) ¢ TOYKH
3penust crareit 60, 63, 71 u 125 Koncturyuuu AszepOaiikaHCKOM
PecnyOmuku (nanee — Koncturyrws) .

B oGpamiennn otmeuaercs, uto P.P3aeB, o6BuHseMBIi 110 cTaThe 181
VYromoBHoro koxekca AsepOaimkanckon PecrmyOmmku (nmamee —
VYronoBHBIN KofieKc), Oyay4yd MpHU3HAH BUHOBHBIM [0 IPHUTOBOPY
[sHKUMHCKOTO Cyla MO TSDKKUM TpecTyrieHusM oT 4 deBpass
2019 rona no craree 322.2 nanHoro Kozmekca, OCyK/IeH Haka3aHUEM B
BUJIC UCTIPABUTEILHBIX PabOT cpokoM Ha 2 roza ¢ yaepkanuem 20%
eXKeMEeCIIHOro 3apaboTKa B MOJIb3y rocynapctsa. OauH U3 apryMEeHTOB
aresuISIIMOHHOTO MPOTECTa MOJAHHOTO TOCYJapCTBEHHBIM OOBHHHTE-
JIEM Ha JaHHBIM MPUTOBOP 3aKITI0YAJICS B TOM UTO, IIPH J1ade CyJ0M Ipa-
BOBOI1 OIleHKH JiestHuio P3aeBa, He ObUTO MPUHATO BO BHUMAaHHUE HAJU-
ye npuroBopa bBakMHCKOrO cyga Mo TSDKKUM MPECTYIUICHUSM OT
13 uronst 2018 roga o nmpu3HaHuM JIpyroro wieHa rpymisl, . Ackeposa,
BHHOBHBIM 110 cTathsaMm 126, 181 u 221 VYromosHoro koxekca. Tak, mmo
OOBHMHEHHIO BBIIBUHYTOMY B JaHHOM IPUTOBOpPE, OTMEUAIOCh YTO
JI.ACKepOB COBEPIIIMI MPECTYITHOE JISSTHUE B KOTOPOM OOBHHSIICS, TO
ecTb pa3z0oil mpemycMoTpeHHbld ctathsimu 181.2.1 u 181.2.5
VYronosHoro Kozekca B BUie rpymIibl JIMII 110 IPEABAPUTEITLHOMY CTO-
BOpy ¢ P.P3aeBbIM, 1 ObLT OCYXIEH HA HaKa3aHUE B BUJIC JIUIIICHHUS CBO-
601b1 cpokom Ha 11 net u 6 mecsneB. Pemennem bakuHckoro aneris-
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oHHoro cyfga ot 20 asrycra 2018 roxa J[.AckepoB OKOHYAreJIbHO
OBUI JIUITIEH CBOOOIBI CPOKOM Ha 10 JIeT, B OCTaJIbHON YacTu PUTOBOP
BbaknHckoro cyaa no TSHKKMM npectyruieHusm ot 13 uronst 2018 roga
He ObLT U3MEHEH U BCTYITWII B 3aKOHHYIO CHLTY.

B cBs3u ¢ stiM oOpatuBinieiicss otMedaeT uto, xotsi P. P3aeB He
durypupoBan B KauecTBe OOBHHSIEMOTOo IPH PACCMOTPEHUU B
bakuHCKOM Cyne Mo TSKKUM MpecTyIUieHUsM U bakuHCkoM anesuis-
LIMOHHOM CyJI€,yTOJIOBHOTO Jejia B oTHoweHuH J[. AckepoBa, TeM He
MEHee JAaHHBIMU CyJlaMU ObLTH MPUHSATHI M BCTYTHIIN B 3aKOHHYIO CHITY
CylIeOHbIE PEIICHHUS,KOTOPbIE KaK IO YCTAaHOBJIEHHBIM OOCTOSITEIb-
CTBaM, TaK ¥ JAHHOM UM ITPABOBOM OLIEHKE MOIVIM HAIIPSIMYIO MTOBJIUSATh
Ha €r0 BUHOBHOCTb.

[To MmHEHMIO OOpaTHBIIIErOCs, 4715 (HOPMUPOBAHHMSI €TUHON CyAeOHON
NPAKTHKH 110 JAHHOMY BOIPOCY HEOOXOAMMO JaTh TOJKOBAHUE CTaTbU
142.1 YronoBHO-IpOLECCYaTBLHOTO KOAEKCA MOCBSILEHHON IMPEOIn-
IIUM C TOYKH 3peHus crareit 60 u 63 Koncturymu.

Emte oqun Bompoc, MOCTaBICHHBIN B 0OpaIlleHNH, CBS3aH C BBISBIIC-
HUEM PE3KOW Pa3HUIIBI MEXKY Pa3MEpPOM Hajora, YCTAaHOBJICHHBIM Ha
OCHOBaHHMH BCTYIMBIIIETO B 3aKOHHYIO CHITy PEIICHHUS CyJa MO aJMU-
HUCTPATUBHOMY CIIOpY, ¥ Pa3MepPOM HaJora, YCTaHOBJICHHBIM IO yTO-
JIOBHOMY JI€JTy CYJIOM IIEPBOM MHCTAHIMH. TaK JaHHOE pa3Indue CyIe-
CTBEHHO BJIHSCT HAa KBATM(HUKAIMIO JIESTHUS OOBHHSIEMOTO COOTBET-
CTBYIOLIEH CTaTbeN YTOJIOBHOTO 3aKOHOJATEIILCTBA.

Kak BumHO U3 obpatienus, 5. ['unastos oOparuics B [sTHIHKUHCKMIA
AJIMUHHCTPATUBHO SKOHOMHYECKHI CYJI C UCKOBBIM TpeOOBaHUEM TIPO-
TUB BakMHCKOro HaJIOroBOroO JIenapraMenTa Impu MUHHCTEPCTBE HAJIO-
roB Azepbaiimkanckoi PecriyOnuku o mpu3HaHUU HEEHCTBUTETHHBIM
akTa HajoroBo# mposepku ot 30 mapra 2015 roza, a Takke peleHus
ot 5 mas 2015 roga o npuBI€YEHNN HAJIOTOILIATENBIINKA K HAJIOTOBOM
OTBETCTBEHHOCTH.

Ha ocHoBanum ocniapuBaeMbIX aKTOB, ObUIO MPUHSTO PEIICHHUE O
npuBiedeHnu f.I'mpasToBa K HaJIOrOBOW OTBETCTBEHHOCTH C IPH-
MEHEHHUEM B OTHONIICHHH ero (PMHAHCOBOW CaHKIIMM B pa3Mmepe
776 114 manatoB. Pemenuem [SIHIKMHCKOTO aJIMUHUCTPATUBHO-
skoHOMHUYeckoro cyna ot 31 mas 2015 roma uck f. ['mpasitoBa He
ObLJT YIOBJIETBOPEH, U JaHHBIA CyIeOHBINA aKT BCTYIHI B 3aKOHHYIO
CUITY.
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B oOpamenun Takke yka3zaHO, YTO Ha OCHOBAaHWM OOBHUHEHMS
BBIJIBUHYTOIO CJIEICTBEHHBIM OpraHom oOBuHsieMblii 3. ['mpasiTos,
HapymuB TpeOoBaHusi psga crareil  HanoroBoro komekca
Azepbaiimkanckor Pecryomuku (naee — HamoroBelii KoJiekc), yKJIo-
HWJICS OT YIUIaThl B TOCYIApCTBEHHBIA OIOMKET HAJIOIOB B pa3Mepe
847 104,54 manara, COBEpILMB TEM CaMbIM JIESTHHE, IPEYCMOTPEHHOE
crareeit 213.2.2 YromoBHOIO KoJEKca.

3. T'unagros Oymyuu pyU3HaH BUHOBHBIM IIPUTroBOpoM bapanHckoro
paiionHoro cyna ot 4 utonsa 2018 roma B COBEpIICHUM MPECTYHHOIO,
JeSTHUS IPEAYCMOTPEHHOTO cTatheid 213.1 YronoBHOro Kosiekca, ocyx-
NEH Ha HaKa3aHKUE B BUJIC MCIIPABUTEILHBIX PaObOT CPOKOM Ha 2 rofa ¢
yaepxkanuem 20% 3apaboTka B MOJIb3Yy TOCYIapCcTBa U JIMIICH MpaBa
3aHMMAaTh PYKOBOJALIME JODKHOCTH M JOKHOCTH MAaTepHalIbHO
OTBETCTBEHHOTIO JIUIIA B TOCYJAPCTBEHHBIX OPraHaxX U OpraHax MeCTHO-
r'0 CaMOYIIpaBJIEHUsI CPOKOM Ha 2 roaa. Ha ocHOBaHMHM yIIOMSHYTOrO
npuroBopa bapauHckoro paiioHHoro cyna, 3. ['maasToB HapyluB psij
TpeGoBanuii HasmoroBoro kojiekca, yKJIOHUJICS OT YIUIAThl B TOCYAAapCT-
BCHHBI OIO/PKET HaJIOroB B pasMepe 68 469,13 wmanara.
TocymapcTBeHHBIN OOBHHMTENL TOAAN ANEJUISIIMOHHBIA MPOTECT, Ha
JAHHBIN [IPUTOBOD.

[lo mHeHHMi0O OOpaTHBIIETOCS, W3 COAEp)KaHUS cTaTbu 142.2
YTOJI0BHO-NIPOLIECCYATBHOTO KOZIEKCa CJEAYET, YTO BCTYIMBILEE B
3aKOHHYIO CWJIy pELICHHE CyAa M0 aIMUHUCTPAaTUBHOMY CIIOpY SIBJISIET-
csl 00s13aTEeNIbHBIM TOJBKO B YAaCTH TOTO, UMEJIO JIU MECTO IMPOUCIIIE-
CTBHE WU JICHCTBUE B YTOJIOBHOM JIEJIE.

[SIHKAHCKWMIA aneJUISIIMOHHBIA CYJT IPHIIEIT K BBIBOAY O IIETIECO00-
Pa3HOCTH C TOYKH 3peHuUst POPMUPOBAHUS €TUHOMN CyZeOHOM IPAKTUKU
BHECEHUS SICHOCTH B BOIIPOC O TOM, IIPUBEJO JIU ITPUHATUE CYIOM pac-
CMOTPEBIIIMM YTOJIOBHOE JIENIO 0053aTE€IbHOCTH PEIICHUS Cy/a, BCTY-
MMBLIETO B 3aKOHHYIO CHUJIYy B COOTBETCTBHM €O cTarbeil 142.2
YT070BHO-IPOLIECCYATTBHOTO KOZIEKCa, K MPEABAPUTEIBHOMY yCTaHOB-
JICHUIO BUHBI OOBHHSEMOTO B CIIydae PACXOXKIECHHM MEXKIy CyMMOU
HAJIOTa, YCTAaHOBJIEHHOW BCTYNHBIIMM B 3aKOHHYIO CHUJIY PELICHUEM
Cyla, U CyMMOM HaJIOra, yCTAaHOBJICHHOW Ha OCHOBaHUH JIOKA3aTeNbCTB,
COOpaHHBIX B XOJI€ MMPOU3BOJCTBO MO YTOJIOBHOMY JIEITY.

B cBs3u ¢ Bonpocamu, mocTaBlIeHHbBIMU B oOpamienuu, [lnenym
Koncturynumonnoro Cyna cuutaer HEOOXOAUMBIM OTMETHUTH, Clie-
JTYIOLIHE.
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Cornacno yvactu I crarbn 60 KoHCTUTYIIMM Ka)KOMYy rapaHTH-
PYIOTCS 3allliTa ero mpaB U CBOOO B aIMUHUCTPATUBHOM TMOPSIIKE
U CyJIE.

CornacHo mpaBoBOW TO3UIMH, copmupoBanHoil [linenymom
Koncturytmonnoro Cyma, cymeOHasi 3aluTa paccMaTpuBaeTcs Kak
3¢ PEeKTUBHOE BOCCTAHOBIICHUE HE3aBUCHMBIM CYJIOM IIPaB HA OCHOBE
CrpaBe/UIMBOr0 cyfaeOHoro pasouparenbctBa. [IpaBocyaue mo cytu
JIOJDKHO COOTBETCTBOBATH MOHSATHIO CIPABEUIMBOCTH U 00ECTICUYNBATD
BoccTaHoBiieHHe HapymieHHbIX mpaB (Ilocranoenenus [lnenyma
Koncrutyrmmonnoro Cyma mo sxanmobde C.A06acoBoii oT 14 okTsa06ps
2016 1, mo xanobe @. [lupunora ot 16 Hos10ps 2016 T. 1 mp.).

Coneprkanue JaHHOTO MpaBa ClIAyeT MOHUMATh C YY€TOM HOPM U
npuHImnoB KoHctuTyimy, a Takke TpeOOBaHHIA MPUHLIUIIA PABOBOM
orpeaeneHHocTd. OHUM U3 CpeACTB 00ECeYeHus] ITOTO MPUHIMIA
SIBIISICTCSI TIPEIOAMIINS BCTYTMBIIMX B 3aKOHHYIO CHITY CylI€OHBIX aKTOB.

[Iperoquims mpemxycMaTpruBacT OCBOOOKIECHHE OT HEOOXOIUMOCTHU
MOBTOPHOT'O JIOKA3aTENILCTBA OOCTOSTENIBCTB, YCTAHOBICHHBIX PEIICHU-
€M CyJla, BCTYMMBIIMX B 3aKOHHYIO CHITy W SIBJISFOIIMXCS TTPEIMETOM
JIOKA3aTeNbCTB 110 paHee PACCMOTPEHHOMY JIETTY.

[IperonuianbHOCTh BCTYMUBILETO B 3aKOHHYIO CHITY PEIICHUS Cy/a
OTpaHUYEHA KPYroM JIMI[, B OTHOIIEHUN KOTOPBHIX BBIHECEHO JaHHOE
pellieHue, U BO3MOXKHA TPU HAJIMYMUA HWKECICTYIOIMIUX BCEX TPeX
YCIIOBUI:

— KOHKDETHBIM (DakT JO/DKEH OBITh YCTAHOBJICH BCTYIHBIIUM B
3aKOHHYIO CHIIy PEUICHHEM Cy/a, BBIHECEHHBIM I0 ey, C y4acTHEM
y4YaCTHHUKA YTOJIOBHOIO MPOLECCa MO APYTOMY JIEITY.

— aHHBIA (PaKT TOIHKEH OBITH OTHECEH K TPEIMETY JIOKA3aTeIbCTBA
B 000HX CITydasix;

— B TOM U JIpyTOM JIeJie TIPaBOBO CTATyC JIUIIA IOJKEH OBITh OJIHA-
KOBBIM.

ComnacHo npaBoBoi no3utiuu Ilnenyma Koncruryumnonnoro Cyna,
UHCTUTYT TPEIOIUIIMN 00ECIIeYrBaECT NPECEUeHNE mepecMoTpa cyaeo-
HBIX aKTOB, MJEHTHMYHOCTb, CTAOMIILHOCTh M TPABOBYIO OMpEJIENICH-
HOCTh B CyneOHON mpakTrke. Hopmbl, perynmpyromiue MperoanIuo,
HAIpaBJIeHbl Ha YMPOIICHHE TMpollecca IOKa3bIBaHMs, COKpAallleHHE
CPOKOB PaCCMOTPEHUS JIENT U SKOHOMHIO CPE/ICTB CYJIOB, & TAKKE Y4acT-
HUKOB cyneOHoro mporecca (ITocranosnenue ot 23 depans 2016 .

46



O TOJIKOBaHUM cTaThi 82.3 'pakITaHCKOTO MPOLIECCYaTbHOIO KOJIEKCa
AszepOaiimxanckoit Pecrryommkn).

JInist mpu3HaHUS MPEIOAUITUATIBHOTO 3HAYCHUST BCTYNUBIIUX B CHITY
CyIeOHBIX pEIICHUI JOHKHA OBbITh YCTAHOBIIEHA COBOKYITHOCTH OOB-
EKTUBHBIX U CYOBEKTUBHBIX MPEETIOB MPEIOAUITHATLHOCTH. B cBsizu ¢
npeieaMu MPErOUITNATbHOCTH BCTYIMBIINX B CHITY CY/IEOHBIX pellie-
HUIA TI0 rpakaanckuM criopam, [Inenym Koncrurtyimonsoro Cyna cuu-
TACT,4YTO MPUHIMI MPEIOAUIMATIBHOCTH KacaeTcsl JIUIIb CTOPOH,yya-
CTBOBABILMX B MPEKHUX WM MOCIEAYIONIUX Tpolieccax, APYTux JIUI,
y4acTBOBABIIMX B Jiesie M WX mpaBornpeeMHUKOB ([TocraHoBnenue o
TOJNKOBaHMM cTaThM 82.3 [pakaaHCKOro MpoIecCcyaibHOTO KojeKkca
Azepbaiimkanckor Pecryomuku ot 23 ¢epanst 2016 rona)

Ha ocnoBanum crareu 142.1 YronoBHO-NpoIecCyaibHOIO KOAEKca
BCTYNUBUINKA B 3aKOHHYIO CHJIy HPUTOBOP CyJia MO YTOJIOBHOMY IIpe-
CJIEZIOBAaHUIO O0sI3aTeNIeH ISl TO3HABATeNsl, CIeoBaTens, MpoKypopa
WIN Cy/Jia KaK B 4aCTH OOCTOSITENILCTB YCTAHOBIICHHBIX B TIPOU3BOICTBE,
T10 YTOJIOBHOMY MPECIIEOBAHUIO TaK M B YACTH UX FOPUIUYECKOM OIICH-
k. B coorBercTBUM cO crarbent 142.2 manHoro Komekca cyna, BCTy-
MUBIIIEE B 3aKOHHYIO CHJTy IMOCTAHOBJICHHE CY/a IO TPaKIaHCKOMY
JIeITy, K aIMUHUCTPATUBHOMY WJIA SKOHOMUYECKOMY CIIOPY SIBIISIETCS B
MIPOU3BOJICTBE IO YTOJIOBHOMY JIENTy 00sI3aTeNIbHBIM JIJIsl JI03HABATEIIS,
cleAoBaresi, MPOKypopa WM Cyda TOJBKO B YacTHU TOTO ,UMEJO JIH
MECTO MPOUCHIECTBUE WU JICHCTBUE, U HE PEIIAeT MPEIBAPUTEIIHHO
BOIPOCA O BUHOBHOCTH WJIM HEBUHOBHOCTU OOBUHSIEMOTO.

Kak BuiHO, 3aKOoHOAATENH [TO-Pa3HOMY OIPEAETUI BHYTpUOTpacie-
BY1O (cTarhst 142.1 YronoBHO-IpoIiecCyaibHOTO KOJIEKCa) U MEXKOTpac-
JeByto mnperoaunuio (ctarbsi 142.2 YronoBHO-IpOlECCyanbHOTO
KOJIEKCa) B YTOJIOBHOM Tiporiecce. Tak B TO BpeMsi Kak 0OCTOSITETILCTBA,
YCTaHOBJICHHBIE BO BCTYIMBIIIEM B CHITy TIPUTOBOpA Cy/a NP MpUMe-
HEHUH BHYTPUOTPACIEBOW MPEIOAUIIMM B YTOJIOBHOM IPOLIECCE, U UX
IOpUIYECKAst OIIEHKA 00s13aTeIbHBI B TIOCIIEYIOIIEM IPOU3BOCTBE 0
YIOJIOBHBIM JI€JIaM, COIJIACHO MEKOTPACIEBOM MPEIOIUIMK BCTYITUB-
M€ B 3aKOHHYIO CHITy PEIICHUs MO TPaKIAHCKUM, aJMUHUCTPATUB-
HBIM MJIM SKOHOMUYECKHUM JIeJIaM 00s13aTeNIbHBI JIUIIb B YACTH HATMYHUS
WM OTCYTCTBUS COOBITUS HIJTH JICHCTBUSL.

C npyroii cTopoHbl, B cTarbe 142 VYroioBHO-IIPOLIECCYATLHOTO
KOJIEKCa HE YCTaHOBJICHBI YETKO CYObEKTUBHBIE TPEJIEIIbI MPEIOIUIINY,
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TO €CTh KPYT JIMLI, HA KOTOPBIX PaclpoCTPaHsETCs 3aKOHHAs CHJIa IIpU-
roBOpa Cyza.

CyObeKTUBHBIE MPEAEbl MPEIOIUIMN ONPEEIISIOTCS KPYroM JIHII,
KOTOPBIE B KAYE€CTBE CTOPOHBI YTOJIOBHOT'O MPOLIECCA BBIPAXKAKOT CBOIO
HO3UIIMIO B CYJIE U MPEACTABISAIOT JOKA3aTeIbCTBa, Ui 000CHOBAaHHS
JaHHO# mo3uumy. OU3nvecKue JHia BXOIIINE B CyObeKTUBHBIE Tpe-
JIeJTbl TOJKHBI MMETh MAaKCUMAJIbHBIA 00bEM IMPOILECCyalbHbIX TapaH-
TUI 1 0071a/1aTh BO3MOKHOCTBIO BIMSIHUSL Ha cOOp U OLIEHKY 00CTOSI-
TEJIbCTB, BXOASAIIMX B IPEAMET TOKA3bIBAHUSL.

B 371011 cBsI3U crietyeT OTMETUTh, YTO OTHECEHHOCTb ITPEIOINLNAIIb-
HOCTH BCTYIIMBILIETO B CHJIy IIPUTOBOpA Cy/la K JIMIAM, HE Y4acTBYIO-
IIMM B JIaHHOM YTOJIOBHOM IIPOLIECCE, B CTaryce OOBUHIEMOTO JIMIIAs
MOCJIEJHUX YCTAHOBJIEHHBIX YTOJIOBHO-TMPOLECCYAIbHBIM 3aKOHO/A-
TEJILCTBOM T'apaHTHIA, B TOM YHMCIie paB Ha 3amuTy (dactb VIII crartbu
127 KoHCTHTYIIMH) W MPE3yMIIUI0 HEBUHOBHOCTH (CTarhs 63
KoHcTuTy1IMm) B Cynonpou3BOACTBE MOXKET MPUBECTU K HAPYLIECHHIO
MX TpaBa Ha CyA€OHYIO 3alIUTy MpaB M CBOOOJ, 3aKPEIJICHHOTO B
crarbe 60 Koncturyumu.

Kak ykazano B oOparieHun, moJjo0HbIe 00CTOSTENbCTBA BOSHUKAIOT
B OCHOBHOM B pE3YJIBTaTe BBIIEJICHHS ITPOM3BOACTBA 110 YTOJIOBHOMY
NPECIIEIOBAHNIO B OTHOIICHUH JIMII, OOBHHSEMbIX B YYacTHUH B TIpe-
CTymHOM JesHuM. [lpum 3TOM wyacTh MOIEXKAIIUX JI0KAa3aTeNbCTBY
0OCTOAITENTLCTB IO BBIIETIEHHOMY YTOJIOBHOMY JIENTY, MOXET COBIA/IaTh
C 00CTOATENILCTBAMHU, 3aKPEIUICHHBIMHU T10 APYTOMY YTOJIOBHOMY JIEINY,
y’K€ BCTYIIMBILUM B CHJIy IIPUTOBOPOM Cy/a.

O0s13aTeNbHOCTD OOCTOSTENBCTB, YCTAHOBJICHHBIX BCTYIHMBILUM B
CHJTy IIPUTOBOPOM, U JAHHOW UM IOPUIMUYECKON OLEHKHU B OTHOILIEHUU
OOBUHSIEMOTO T10 BBIJICIEHHOMY YTOJIOBHOMY JIEITY, (PAKTUYECKH MOYKET
3apaHee PElIUTh BOMNPOC €r0 BUHOBHOCTH WJIM HE BHHOBHOCTH JI0
BCTYIUIEHUS B CUJIy IIPUTOBOpA CyAa B OTHOLIeHUH ero. [Ipu 3tom crie-
JyeT YYMTBIBaTh, YTO HA OCHOBaHMU 4acTH | crarteu 63 KoHcTuTyrmu
Ka)KJIbIF IMEET MPaBO Ha MPE3yMITIHI0 HEBUHOBHOCTH. Kaxk/b1ii 00BU-
HSIEMBII B COBEPILICHUU MTPECTYIUICHUS] CUMTAETCS HEBUHOBHBIM, ITOKa
€ro BUHOBHOCTb HE OyJeT JoKa3zaHa B NPETyCMOTPEHHOM 3aKOHOM
Nopsiike M He OyJEeT B CBSI3M C 3TUM BCTYIUBILEIO B 3aKOHHYIO CHITY
IIPUTOBOpA Cy/a.

CormacHO CMbICITY BBIILIEYKa3aHHOMY KOHCTUTYLIMOHHOTO TOJIOXKe-
HUSI, HUKTO HE MOXKET ObITh IPU3HAH BUHOBHBIM 0€3 COOMIOICHNS TIpa-
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BWJI, TMPEIyCMOTPEHHBIX YTOJIOBHO-IPOLIECCYaTbHBIM 3aKOHOAATEIb-
cTBOM. BakHOI1 4acThi0 JAHHBIX MPOLECCYAIbHBIX MPABUII SBISIFOTCS
HOPMBbI OTHOCUTENTLHO YYacTHsi OOBUHSIEMOTO B MCCIIEIOBAaHUH JOKa3a-
TEJIbCTB.

Crnemyer Takke UMETh B BHJLY, YTO YTBEP>K/IEHHBIE YTOJIOBHO-IIPO-
IIeCCyalbHbIM 3aKOHO/IATEIHCTBOM TOJIOKEHUSI O cOOpe, MPOBEpKE U
OLICHKE JIOKA3aTeJIbCTB, HE TOJBKO CIIy’KaT YCTAHOBJIEHHUIO COOTBET-
CTBYIOIIUX JIEUCTBUTENLHOCTH (DAKTUYECKHX OOCTOSITENBCTB JIeNa, HO
Y BBICTYTIAIOT B KQYECTBE BAYKHBIX MPOLIECCYaATIbHBIX TAPAHTHUI Kacaro-
HIMXCS NIPaB JIMYHOCTU. B cucteMy yka3aHHBIX TapaHTUI BXOAAT BbITE-
karoue u3 KoHcTuTynumn npesymmiys HEBUHOBHOCTH. Bo3snoxkeHue
JIOKa3bIBaHUsI TI0 YTOJIOBHOMY JI€Ty Ha CTOPOHY OOBHHEHHUSI, IIPaBO Ha
3aLIUTY H. IIP. CYUTAIOLIMECS OHUMH U3 BAKHBIX PUHIUIIOB YTOJIOB-
HOTO cyznonpou3BoicTBa. VX coOironeHue sBISeTCsl HEOThbEMIIEMbIM
YCIIOBHEM OOECTIEUeHUsI 3aKOHHOCTH TMPOBEICHUU TPOM3BOACTBA IO
YTOJIOBHOMY JIEITY.

[Inerym KOHCTUTYIIMOHHOrO cyga MOAYEPKMBAET, YTO OAHOW W3
MPUYMH BO3HUKHOBEHHS TOCTABJICHHOTO B OOpAIllEHUH BOIPOCa
SBIIIETCSl HenpaBwibHOE NpuMmeHeHue crared 50 m 211 YronoHo-
IIPOLIECCYAIBHOTO KOZEKCA.

Crarbst 50.1 YronmoBHO-TIPOIIECCYaTbHOTO KOIEKCA, MPEIO0CTaBIISsA
CJIEZIOBATENIO, MPOKYPOPY, CYZIbE IPaBa BBIIEICHUS NPOU3BOACTBA 110
YTOJIOBHOMY IIPECIICAOBAHUIO, OJHOBPEMEHHO ONpPENEISIET YCIOBUA,
IpU KOTOPBIX TaKOE€ BBIICJICHHE BO3MOXKHO. XOTS YCTAaHOBJICHHE
MopsiiKa, MPeIyCMOTPEHHOIO B YKa3aHHOM CTarbe, MpeciienyeT Melb
MpoIieCcCyabHOM S5KOHOMUU. TeM He MeHee, B KaueCTBe 00s3aTeNTbHOTO
YCIIOBHSI TIPEAYCMAaTPUBAET YTO BbIACIECHUE MPOU3BOACTBA M0 YTOJIOB-
HOM JIeJlaM HE JIOJKHBI MPEMNSITCTBOBATH BCECTOPOHHEMY, IOJIHOMY U
O0OBEKTHBHOMY PACCIICIOBAHUIO BCEX OOCTOSTENILCTB CBI3aHHBIX C YTO-
JIOBHBIM TPECIICAOBAHUEM.

Kpome toro, crarbs 211 YronoBHO-IIpoliecCyanbHOIO KojieKca ornpe-
JIEJISIET YCIIOBUS U MOPSAIOK COEMHEHUS! YTOJIOBHBIX JIE]T U BBIICIICHUS
U3 MaTepualioB YIOJIOBHOIO Jejia APYroro yrojoBHoro jaeia. Ha ocHo-
BaHUU cTarhu 211.3 YromoBHO-TIpoIIeCCyabHOTO KOJIEKCa, APYTroe yro-
JIOBHOE JIEJIO HE MOMKET OBITH BBIAEIICHO, €CIIM MMEIOTCS TIPEISITCTBUS K
BCECTOPOHHEMY, MOJTHOMY, 0ObEKTUBHOMY ¥ CBOEBPEMEHHOMY BBISICHE-
HUIO BCEX OOCTOSITENILCTB, CBSI3AHHBIX C YTOJIOBHBIM IMPECIEIOBAHUEM,
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Jlake TPY HAJTMYUK OJJHOTO MJTM HECKOJIbKUX YCIIOBHI, IPEAyCMOTPEH-
HbIX crareeit 211.2 macrosmero Konekca.

Crarbs 50.3 YronoBHO-TIPOIIECCYaIbHOTO KOJEKCa OOSI3BIBACT Clie-
JI0BaTessl, IPOKYpOpa U Cy[bIO MPEIOCTABUTh COOTBETCTBYIOILINE TIPa-
BOBbIC U (DAKTMUECKUE OCHOBAHUS TIPU BHIHECEHUH PEIICHHUS O BbIJIe-
JIEHUH YTOJIOBHOIO JI€Ja B OTAEIBHOE IPOU3BOACTBO O B3aUMOCBSI3H CO
crarbsimu 9.1.3 u 211 mannoro Kogekca. i1 cipaBeyinBoro paspertie-
HUSI YTOJIOBHOTO JIENa TAKOE peIlieHHE TOHKHO ObITh PUHSITO HA OCHO-
BaHUM KOHKPETHBIX OOCTOSITENBCTB, a TAKXKE HOPM MATEpPHATIBLHOTO U
MPOLECCYAILHOTO MpaBa, MOATBEP)KIAIOIINX BaXKHOCTh €0 MPUHATHS
1 HaLIEJIINX OTPAKEHNE B MaTepHasax Jena.

3aciyKuBaeT BHUMaHUsI Takxke onbIT EBponelickoro cyna no mnpa-
BaM ueJioBeka (j1anee — EBporneiickuii cyi) mo Bompocy, 3aTpOHYyTOMY B
oOparnienun. Tak Ha OCHOBAaHHMH TPELIEAEHTHOTO MpaBa EBporneiickoro
cyna, Konernnust “O 3amure mpaB 4eloBeKa U OCHOBHBIX CBOOOT
(nanee — KonBeH1us) He 3ampeliaeT UCHOIb30BaHUs MPABOBBIX Ipe-
3yMIIIUN U TTPE3yMIMIHiA (PaKTOB IO YTOJIOBHOMY JIEITy, OTHAKO TpeOyeT
OT TOCYJApCTB MPUHATHE BO BHUMAHUE BAXKHOCTU UCXOna JAea Ui
OOBUHSIEMOTO U OTPAHUYEHUS TAKOTO MCIIOIb30BaHUs pa3yMHBIMHU TIpe-
nenaMu I oOecrieueHns ero npasa Ha 3anmry (Pemenune mo nemy
Salabiaku npotuB ®@panmmu ot 7 okTsa0Opst 1988 1. § 28; Pemenne mo
neny Radio France u qpyrue ot 30 Mapra 2004 1. § 24).

EBponenickuil cyn ykasall B psA€ NOCTAHOBJIEHUM, YTO ITYHKTHI
2 u 3 (d) crarbu 6 KoHBeHImu, rapaHTHPYIOIIHE PE3YMITLIUIO HEBU-
HOBHOCTH U JIONPOC CBUETENEH, SIBIISISICH COCTABHOM YacThIO [IpaBa Ha
CTIpaBeINBOE CyAeOHOE pa3OMparesbCTBO, 3aKPEIUICHHOE B ITYHKTE
1 maHHOW cTaThu, JODKHBI MIPUHHUMATHCS BO BHUMAHMUE TPHU OICHKE
CHpaBeUIMBOCTH Cy/eOHOTO pazbuparenbcTtBa B 1enoMm (Pemenue
bonbmoit [Tanatel mo nenmy Géifgen mporuB ['epmanuu oT 1 utoHs
2010 1; Pemenne mo npenmy Al Khawaja u Tahery mnportus
Coenunennoro koposnescTsa ot 15 nexadpst 2011 r).

EBponeiickuii Cys1 TakkKe IMOCUMTAIL, YTO ITPU HEBO3MOKHOCTH BEJIE-
HUS OZIHOTO MPOU3BOJICTBA, MO CJIOKHOMY YTOJIOBHOMY JIENTY C Y4acTH-
€M HECKOJIbKHX JIHII, CY/] B LIEJISAX PEIICHUS BOIIPOCa BUHOBHOCTH OOBU-
HSIEMBIX JIUII, Cy/I MOXKET TIOTPEOOBATh HE HA3BIBATH UMEH TPETHUX JIII,
MPUYACTHBIX K COBEPIICHHUIO MPECTYIUICHUS, KOTOPHIE BIIOCIEICTBUU
npenacTanyT nepen cyaoM. Cynbl, pacCMaTpUBAIOIIUE YTOJIOBHbIE JIENa,
00s13aHbI OMpEAETATh OOCTOSTENLCTBA JeNia, MPEICTABISIONINE BaXkK-
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HOCTB JUIs1 O0JIee TIOJTHOTO M TOYHOTO Pa3pelieHHs BOIIPOca O MPaBOBOM
OTBETCTBEHHOCTH OOBUHSEMBIX, U HE MOT'YT TOBOPUTH 00 yCTaHOBJIEH-
HBIX 00CTOSATENHCTBAX MPOCTO KAK O JIOBOJIE MJIM COMHEHUH. JTO TaKXKe
OTHOCHTCSI K OOCTOSITEJILCTBAM, CBSI3aHHBIM COYYaCTHEM TPETHHX JIULL.
OnHako, Ipy HEOOXOMMOCTH YKa3aHUS JaHHBIX OOCTOSITENBCTB, CYLY
CJIEAYET BO3IEPIKATHCS OT NPEACTABICHUS JOKA3aTeNIbCTB, HE SIBJISIO-
HIMXCSl HEM30€KHBIMU JUIs1 YCTAHOBJIEHUS IPAaBOBOM OTBETCTBEHHOCTH
oOBuHsieMoro. B 3ToM KoHTekcTe, abbl HEe MOABEpraTh COMHEHHUIO
CIIPABEIMBOCTh Cy[AEOHOIO pa3dHparenbCcTBa M0 APyroMy Jeiy Mpu
COCTaBJIEHHHU CYy/IEOHBIX PEIIeHUH, CIeIyeT BO3/Iep KaThCs OT MpeiBa-
PUTENBHBIX CYXK/IEHHUH, CBI3aHHBIX C BUHOM TpeThuX Jiuil (Pemenue o
neny Karaman npotus ['epmanuu, ot 27 depanst 2014 . § 64-65).

B 10 )¢ Bpems EBpomnelickuii cyn OTMETWI, YTO €CJIHM XapakTep
OOBHMHEHHS HE MO3BOJISIET CY/ly HE KacaTbCsl CIEIAHHOTO UM BBIBOJIA O
COYYaCTUU TPETBUX JIAL[ U OTOT BBIBOJ MOKET IOBJIMATH HA PELLICHUE
MPAaBOBOM OTBETCTBEHHOCTH TPETHHX JIUI, KOTOPOE Oy/IeT paccMaTpu-
BaThCs OT/AENIBHO, TO JAHHOE OOCTOSITENBCTBO CIEAYET PACLIEHUBATh KaK
CEPBE3HOE NPENATCTBUE JUIS BBIICICHUS JIeNa B OTACIBHOE IPOU3BO/I-
ctBo. JItoboe perieHne 0 paccCMOTPEHMH B OTAEJIBHOCTU JIEJ, TECHO
CBSI3aHHBIX JAPYT C JAPYIOM, C TOYKH 3PEHUS OOLIMX OOCTOSITENIHCTB
JOJDKHO OCHOBBIBATHCSL HA BCECTOPOHHEM aHAIIM3E BCEX CTAJIKHMBAIO-
HIMXCS MHTEPECOB, W MPEACTABIATh APYTMM OOBHUHSEMBIM BO3MOXK-
HOCTb BO3paKaThb IIPOTHB BBIJEICHNUSA J€]Ia B OTACIBHOE IIPOU3BOJICTBO.
Bropoe TpeGoBaHue cBA3aHHOE € BEICHUEM OT/EIbHOIO MPOU3BOJICTBA,
IpeyCMaTpUBAET YTO OOCTOSITENILCTBA, YCTAHOBJICHHBIE O€3 y4JacTHs
JPYTUX OOBHHSEMBIX, HE JIOJDKHBI MPEACTABIATH MPEIONUIMAIEHOTO
3HAYEHUS B OTHOILIECHUM JAaHHBIX JAL. CTaryc 10Ka3arenbCTB, UCTIOIb-
30BAHHBIX II0 OIHOMY JIENy, JOJDKEH OCTaBaTbCsl YMCTO OTHOCHTEIIb-
HBIM, a UX CHJIa- OTPaHUYMBATHCS CYIIECTBYIOIIMM KOHKPETHBIM CY/IO0-
npomusBoacTBoM (Pemenne ot 23 despans 2016 1., 46632/13 u
28671/14, §104-105).

B cBsi3u ¢ apyrum BoIpocoMm, NOAHATHIM B oOpateHuu, [lnenym
KOHCTUTYIIMOHHOIO Cyna cuMTaeT BaKHBIM €UI€ pa3 OTMETUTh, YTO
IPEIOAULIMATIBHOCTG BCTYIMBILEIO B 3aKOHHYIO CHJIY PEILLEHUs Cyna
OIPaHUYMBACTCS KPYI'OM Y4YacCTBYIOLMX B Jene juil. Kak BUIHO W3
coziepkaHusl 0OpalleHus], B TO BpeMsl, KaK B Ka4€CTBE MCTILA 110 a/IMH-
HUCTPATUBHOMY JIEJTy HaXOIAIIEMYCs B POU3BOACTBE [ THIPKUHCKOTO
aJIMUHHMCTPAaTUBHO-?)KOHOMHUYECKOT O cya fI.I niasToB BOCIECTBUY B
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KayecTBe OOBUHIEMOIO I10 YTOJIOBHOMY JIENTY, HAXOAMBIIEMYCSI B IIPO-
u3BozicTBe bapnuHckoro pailoHHOTO cyzia ObLIO TPUBIICUEHO JIPYroe
mto-3.I' nnastoB. 210, CBUAETENHCTBYSI 00 OTCYTCTBHU MPEIOAUIIUH, B
COOTBETCTBUHU C BBIIIEYKAa3aHHOW MPABOBOM MO3ULIMEN UCKITIOYAET NPH-
MeHeHue ctarbu 142.2 YronoBHOro mporeccyaibHOro KoaeKca.

[Ipynumass Bo BHuMMaHuWe Bblllen3nokeHHoe, [Inenym Koncru-
TyuuoHHOro Cyzia NpuXoauT K CIIETYIOLIUM BbIBOIAM:

— Iperoguimis npeaycMarpruBaeT 0CBOOOKICHUE OT HEOOXOAUMOCTH
TIOBTOPHOTO JI0KA3bIBaHHS OOCTOSITENBCTB, OTHOCSIIMXCS K TIPEIMETY
JOKa3bIBaHUsI 110 PAHEE PACCMOTPEHHOMY JEIy W YCTAHOBJIEHHBIX
BCTYIIMBIIMM B 33aKOHHYIO CHJIy MpPHUIoBOpoM cyna. llperonuumaiib-
HOCTb BCTYIIMBILIETO B 3aKOHHYIO CHITY IIPUTOBOPA CyJia OrPaHUYNBACT-
Csl KpyT'OM JIMII, B OTHOIIIEHNH KOTOPBIX BRIHECEH JAHHBIN MPUTOBOD;

— C Touku 3peHus TpedoBanmii yacTu [ crateu 60, cTathu 63 1 YacTH
VIII crarbu 127 Koncturyuuu, nonoxenus crarbu 142.1 YronosHo-
MPOLIECCYaTbHOTO KOJEKCa MPUMEHSIOTCS B OTHOLICHUH JIMIA, OOBH-
HSEMOIO M0 YIOJIOBHOMY IIPECIEIOBAHHIO, €CIM BUHOBHOCTH WIIH
HEBUHOBHOCTbH JAHHOTO JIMIA YCTAHOBJIEHA BCTYITMBIIMM B 3aKOHHYIO
CHJTy IIPUTOBOPOM CyZA IO IPYTOMY, CBSI3aHHOTO C IIEPBBIM, YTOJIOBHO-
My Jielly ¢ COOJTIOIEHUEM T'apaHTHii, BBITEKAIOIIMX U3 MpaBa Ha cyaeo-
HYIO 3alINTY;

— CJIe0BaTeNb, IPOKYPOP WIH Cy[bs, IPUHUMAIOIINN PELICHUE O
BBIJICTICHNUY TIPOU3BOZCTBA 110 YTOJIOBHOMY IPECIIEI0BAHUIO UCXOS U3
TpeboBanuii crareid 50 u 211 YrojgoBHO-TIPOIIECCYaTLHOTO KOZEKCa,
JIOJDKEH YCTAHOBUTH BO3MOXKHBIE YCIIOBHSL, TAKOTO BBIJIEJIEHUS, YKA3aTh
COOTBETCTBYIOIIHME TPABOBbIE U (PAKTUUECKUE OCHOBAHUS JTAHHOTO
pEIIeHUs], BO3AEPKUBATHCS OT TAKOTO BBIACIICHUS PU HAJIMYUU IIpe-
ISTCTBUI U1l BCECTOPOHHETO, TIOIHOTO, 00bEKTUBHOIO Y CBOEBPEMEH-
HOT'O pacclie/IoBaHMsl, BCEX OOCTOSITENbCTB, CBA3aHHBIX C YIOJOBHBIM
IIPECIIETIOBAHUEM.

PykoBoactBysice uacteto VI crarbm 130 KoHcTutyuun
AzepOaiimkanckoit PecryOnuku, cratesimu 60, 62, 63, 65-67 u 69
3akona AzepOaiimxanckoit Pecrybmuku “O KonctuTyrmonnom cye”
[Tnerym Konctutynmonnoro cyna AzepOaiipkanckoil Pecryommkm

52



IHOCTAHOBMUIJI:

1. Iperonumust mpegycMaTpuBaeT OCBOOOXKIEHUE OT HEOOXOAM-
MOCTH TMOBTOPHOTO JOKa3bIBAaHUS OOCTOSTEIHCTB, OTHOCSIINUXCA K
IPEAMETY JOKa3bIBaHUS 10 pAHEE PACCMOTPEHHOMY JIeNly U yCTa-
HOBJICHHBIX BCTYNHBIIMM B 3aKOHHYIO CHJIy IPUTOBOPOM Cy[a.
[IperoquunanbHOCTh BCTYNMBUIETO B 3aKOHHYHO CHIJIY IPUTOBOpa
Cy/la OrpaHUYMUBAETCS KPYTOM JIWII, B OTHOLIEHUU KOTOPBIX BEIHECEH
JTAaHHBIMA TIPUTOBOP.

2. C Touku 3penus TpeboBanuii yactu | craren 60, ctarbu 63 u
gyactu VIII crareu 127 Koncturynmuu AszepOaiimkaHcKon
PecnyOnuku nonoxenus cratbu 142.1 YronoBHO-Ipo1iecCyaqTbHOTO
Kofiekca AzepOaiimkaHckoil PecryOmuku MpUMEHSIOTCSI B OTHOIIIE-
HUU JIUMIa, OOBUHSAEMOIO IO YrOJIOBHOMY IIPECIEIOBAHUIO, €CIU
BUHOBHOCTb WJIM HEBUHOBHOCTH JJAHHOTI'O JIUIIA YCTAHOBJIEHA, BCTY-
MUBIIMM B 3aKOHHYIO CHJIy IPUTOBOPOM CyJia MO JPYroMy CBsI3aH-
HOMY C TEpBBIM YTOJOBHOMY JIely, C COOJIOIEHUEM TrapaHTHii,
BBITEKAIONUX M3 MIpaBa Ha Cy/IeOHYO 3aIUTYy.

3.. CnegoBarenb, IPOKYPOp WIH CY/ibsl, IPUHUMAIOIINN PEIICHUE
0 BBIJIEJICHUH [TPOU3BOJICTBA IO YTOJIOBHOMY IPECIIEI0BAHUIO UCXO-
1 u3 TpedboBaHuit crareid 50 u 211 YrojgoBHO-mpolieccyaabHOTO
Kofiekca AzepOaiikanckoit PecryOnuku 10KEeH yCTaHOBUTH BO3-
MOJKHBIE€ YCJIOBHUSl TaKOI'O BBIJEIEHUS, yKa3aTb COOTBETCTBYIOILME
npaBoBble W (HPAaKTUUECKHE OCHOBAHMS JAHHOTO PEIIEHUs, BO3EP-
JKUBAThCSI OT TAKOTO BBIJCJICHUS] TIPU HAJTUYUU TPENATCTBUN IS
BCECTOPOHHET0, MOJIHOTO, OOBEKTUBHOTO M CBOEBPEMEHHOTO pac-
CJIeIOBaHMs BCEX 0OCTOSATENBCTB, CBSI3aHHBIX C YTOJIOBHBIM IpecIie-
JTOBAaHUEM.

4. TlocTaHOoBNIEHUE BCTYMAET B CHIIY CO JIHS OIyOJIMKOBaHUS.

5. IlocranoBnenue omyOnukoBaTh B razerax ‘“‘AzepOaimpkan”,
“Pecnybnuka”, “Xanr razetu”, “bakunckuil padbounii” u “BectHuke
Koncrutymonnoro Cyna AzepOaiimxanckoi PecryOnukn”.

6. IlocTanoBiIeHUE ABISACTCA OKOHUYATEIIHLHBIM, H HE MOXKET OBITh
OTMEHEHO, U3MEHEHO JIM0O O(UIMAIBHO MCTOJIKOBAHO HU OJIHUM
OpraHOM HWJIH JIMIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

S.Eyyubovanin sikayati iizro Azarbaycan Respublikas1 Ali
Mbohkamasinin Inzibati-iqtisadi Kollegiyasimin 10 iyul 2018-ci il
tarixli gorarimin Azarbaycan Respublikasinin Konstitusiyasina

va qanunlarina uygunlugunun yoxlanilmasina dair

21 yanvar 2020-ci il Baki sohori

Azorbaycan Respublikast Konstitusiya Mohkamasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova,
Rovsen Ismayilov (meruzegi-hakim), Ceyhun Qaracayev, Mahir
Muradov, Isa Nacefov ve Kamran Sefiyevden ibarat torkibda,

mohkomae katibi Foraid Oliyevin,

arizaci Solmaz Eyyubovanin niimayandasi Tovuz Eyyubovanin,

miitoxassis Azerbaycan Respublikasi Omoak ve ©Ohalinin Sosial
Miidafiesi Nazirliyi yaninda Dovlet Sosial Miidafie Fondu Aparati-
nin Hiiquqi teminat ve insan resurslari ile is sobasinin miidiri Nilii-
for Nosiblinin istiraki ilo,

Azoarbaycan Respublikas1t Konstitusiyasinin 130-cu maddesinin
V hissesine miivafiq olaraq konstitusiya mehkemsa icraati gaydasin-
da agiq mehkems iclasinda S.Eyyubovanin sikayseti lizre Azoarbay-
can Respublikas1 Ali Mehkemesinin Inzibati-iqtisadi Kollegiyasi-
nin 10 iyul 2018-ci il tarixli gerarinin Azerbaycan Respublikasinin
Konstitusiyasina ve qanunlarina uygunlugunun yoxlanilmasina dair
konstitusiya isine baxdi.

[s iizre hakim R.Ismayilovun meruzesini, arize¢inin niimayende-
sinin vo miitexassisin ¢ixislarini dinlayib, is materiallarini arasdirib
miizakire ederak, Azerbaycan Respublikasi Konstitusiya Moahke-
moasinin Plenumu
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MUOYYON ETDI:

S.Eyyubova Azerbaycan Respublikas1t Omek ve ©halinin Sosial
Miidafiesi Nazirliyi yaninda Dovlat Sosial Miidafie Fondunun Qa-
zax rayon sobasine (bundan sonra — Dovlat Sosial Miidafie Fondu-
nun Qazax rayon sébasi) qarsi gorarin lagv edilmesi, pensiyanin to-
yin edilmasi vo ddanilmemis pensiyanin birdefelik 6denilmasi 6h-
daliklorinin cavabdehin {izorine qoyulmasi telebine dair iddia ori-
zosi ile Gonce Inzibati-Iqtisadi Mehkemesine miiraciet etmisdir.

S.Eyyubova iddia talebini onunla asaslandirmisdir ki, Qazax rayon
Zohmotkes Deputatlar1 Soveti Icraiyyo Komitesinin nozdinde pensi-
ya toyin eden komissiyanin 11 dekabr 1979-cu il tarixli 4/229 sayh
protokolu ile ona Sovet Ittifaqi Kommunist Partiyasinin Markezi Ko-
mitosinin vo SSRI Nazirlor Sovetinin 26 sentyabr 1976-c1 il tarixli qo-
rarina asasen, usaqligdan II qrup olil kimi 11 dekabr 1979-cu il tari-
xinden 1 yanvar 1981-ci il tarixinedek 16 manat miqgdarinda ayliq
pensiya toyin edilmigdir.

Azoarbaycan SSR Sosial Teminat Nazirliyi Tovuz rayonlararasi
Hoakim-Omek Ekspert Komissiyasinin (bundan sonra — Tovuz ra-
yonlararast HOEK)) gerarina asasen 16 dekabr 1979-cu il tarixinda,
21 yasinda usaqligdan slil hesab edilorak S.Eyyubovaya II qrup olil-
lik deracesi verilmis vo her ay ii¢iin nagd olaraq 6denilmekle dmiir-
liik pensiya toyin edilmisdir. Yoni onun olillik deracasi 1979-cu il-
do toyin edilse do, homin gerarla slilliyin usaqligdan yaranmasi
miieyyon edilmisdir. Lakin valideynlerinin hiiquqi savadsizlig1 se-
babinden hiiququ yarandig1 vaxtdan bu giine qoder heg bir pensiya
almamisdir.

Hoamginin, S.Eyyubova II qrup slil kimi valideynlarinin himaya-
sindo olmus, atas1 27 dekabr 2007-ci il, anasi1 iso 4 dekabr 2011-ci il
tarixinde vefat etmisdir. 2012-ci ilin mayinda anasinin pensiyasinin
ona tayin edilmasi barade arize ile Dovlet Sosial Miidafie Fondu-
nun Qazax rayon sobasine miiraciet etmis vo homin vaxt malum ol-
musdur ki, S.Eyyubovaya he¢ bir malumat verilmadon onun pensi-
yas1 dayandirilmisdir.

Qeyd edilmolidir ki, S.Eyyubova gosterilen iddia ile ilk olaraq
2013-cii ilde Genca Inzibati-Iqtisadi Mehkemasine miiracisat etmis,
hemin mahkemenin 9 sentyabr 2013-cii il tarixli gorardadi ile iddia
miimkiinsiiz hesab edilmisdir. Qorardaddan iddiac¢inin verdiyi apell-

55



yasiya vo kassasiya sikayetlori bir neco dofo apellyasiya vo kassasi-
ya instansiyast mahkemelarinde baxilmis ve son naticede S.Eyyu-
bovanin iddias1 mahiyyati {izre baxilmas iiciin Gence Inzibati-iqti-
sadi Mahkomaesine gonderilmisdir.

Gonco Inzibati-Iqtisadi Mehkemaesinin 30 sentyabr 2016-c1 il ta-
rixli qorari ile iddia erizesi temin edilmisdir.

Gencoe Apellyasiya Mohkemesinin Inzibati-Iqtisadi Kollegiyasi-
nin 14 dekabr 2016-c1 il tarixli gorari ile cavabdehin apellyasiya si-
kayaeti tomin edilmamis, birinci instansiya mahkemasinin gorar1 de-
yisdirilmaden saxlanilmisdir.

Azorbaycan Respublikast Ali Moahkemasinin Inzibati-Igtisadi
Kollegiyasinin (bundan sonra — Ali Mahkemenin Inzibati-Iqgtisadi
Kollegiyasi) 11 aprel 2017-ci il tarixli gorari ile cavabdehin kassasi-
ya sikayeti qisman temin edilmis, apellyasiya instansiyasi mohke-
masinin qorari1 lagv edilmis, is tokrar baxilmasi {i¢iin apellyasiya
instansiyast mahkemesine génderilmisdir.

Kassasiya instansiyast mahkamesi gerarini onunla asaslandiri-
misdir ki, apellyasiya instansiyast mehkemesi iddiaginin 18 yasina
catanadoak saglamliq imkanlarinin mehdudlugunun miieyyen edil-
masi faktini, habels iddiaginin hans1 dévrlerde sosial miiavinat al-
mast, sosial miiavinatin hans1 ndviiniin toyin edilmoasi masalolorini,
ona 18 yasina ¢atanadek saglamliq imkanlarinin mehdudlugu miioy-
yon olunmus 18 yasindan yuxari salil kimi aile bascisini itirmasina
gora amak pensiyasinin toyin edilmasi vo sonradan hemin pensiya-
nin dayandirilmasi barade cavabdehin delillerini kifayet qoder ot-
rafli aragdirmamaisdir.

Ise tokrar baxilmasi iiciin mehkemsa terkibi yaranmadigindan
Gonco Apellyasiya Moahkamosi 151 Soki Apellyasiya Moahkomasine
gondermisdir.

Seki Apellyasiya Mohkemesinin Inzibati-Igtisadi Kollegiyasinin
23 yanvar 2018-ci il tarixli gorar1 ile cavabdehin apellyasiya sikayo-
ti tomin edilmis, birinci instansiya mehkemasinin gorari logv edilo-
rok, S.Eyyubovanin iddiasi tomin olunmamisgdir.

Ali Mohkemenin Inzibati-Igtisadi Kollegiyasinimn 10 iyul 2018-ci
il tarixli gorart ile S.Eyyubovanin kassasiya sikayeti tomin edilme-
mis, apellyasiya instansiyas1t mohkemaesinin gorar1 doyisdirirlmaden
saxlanilmisdir.
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S.Eyyubova Azerbaycan Respublikasinin Konstitusiya Moahke-
mosine (bundan sonra — Konstitusiya Mahkemasi) sikayoatle miira-
ciot ederok Ali Moehkemenin Inzibati-Iqtisadi Kollegiyasinin
10 iyul 2018-ci il tarixli gerarinin Azerbaycan Respublikasinin
Konstitusiyasina (bundan sonra — Konstitusiya) ve ganunlarina uy-
gunlugunun yoxlanilmasini xahis etmisdir.

Sikayet onunla asaslandirilmigdir ki, kassasiya instansiyasi moh-
kemosi torefinden Azerbaycan Respublikasi Inzibati Prosessual
Macollosinin (bundan sonra — Inzibati Prosessual Macalla) 91,
92.0.6 vo 96.5-ci maddealeri diizgiin totbiq edilmoadiyinden onun
Konstitusiyanin 38 ve 60-c1 maddelerinde nazerde tutulmus sosial
tominat vo mehkeme miidafiesi teminati hiiquqlar1 pozulmusdur.

Konstitusiya Mahkemasinin Plenumu sikaystlo alagedar asagi-
dakilart geyd etmoyi zoruri hesab edir.

Osas sosial-iqtisadi hiiquqlardan biri olan sosial teminat hiiququ
Konstitusiyanin 38-ci maddesinde tesbit olunmusdur. Homin mad-
donin I hissesine osasen, har kasin sosial teminat hiiququ vardir.
Gostarilon maddenin III hissesine miivafiq olaraq, sosial teminat hii-
ququ ganunla miieyyen edilmis hallarda ve hadlerds pensiya almaq
hiiququnu da ehtiva edir. Pensiya hiiququ sosial tominatin torkib his-
sasi vo onun ganunla miieyyon olunmus en miithiim formasidir

Bilavasite Konstitusiyanin 38-ci maddesinden ireli gelen pozitiv
ohdsliklerdan basqa, ganunverici 6ziiniin konstitusiya selahiyyatlo-
ri ¢orgivasinde sosial teminatin konkret ndviiniin mezmununu qa-
nunlarda konkretlogdirmisdirse, onun miidafiesi de konstitusiya
ohamiyyeti qazanir. Soxs torofindan sosial teminatin bu ve ya diger
noviinliin alinmasinin qanunla miieyyen edilmis sortlorine riayot
edildikde, dovlet onlarin realizasine tominat vermalidir (Konstitusi-
ya Moahkomasi Plenumunun “©Omek pensiyalari haqqinda” Azer-
baycan Respublikasi Qanununun 37.3.4-cii maddasinin Azarbaycan
Respublikasinin Konstitusiyasina uygunlugunun yoxlanilmasina da-
ir 2014-cii il 14 noyabr tarixli Qorar1).

“Omoak pensiyalart haqqinda” Azerbaycan Respublikasi Qanunu-
nun (bundan sonra — “Omoek pensiyalari hagqinda” Qanun) 3.1-ci
maddoesine asasen, Azerbaycan Respublikasinin vetendaslari bu
Qanunda gosterilon hallarda emak pensiyasi tominat1 hiiququna ma-
likdirlor. Homin Qanunun 4.1-ci maddasine gore bu Qanuna uygun
olaraq emok pensiyasinin yasa goro emok pensiyasi, olilliyo goro
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omok pensiyasi vo ailo bascisini itirmayo géro omok pensiyast ndv-
lori miioyyon edilmisdir.

“Omok pensiyalart haqqinda” Qanunun 14.1.1.2-ci maddesine
miivafiq olaraq, vefat etmis vo ya halak olmus aile bas¢isinin 6hde-
sindo olan (vofat edonin tam tominatinda olan ve ya ondan 6zlori-
nin yasayist ligiin daimi vo asas vesait menbayi kimi komoak alan)
soxslorin 18 yasina catanadek saglamliq imkanlarinin mehdudlugu
mileyyon olunmus 18 yasindan yuxari olilin aile basgisini itirmeya
gora emok pensiyasi hiiququ vardir.

Isin mohkemsler torefindon miioyyen edilmis hallarindan goriin-
diiyii kimi, Qazax rayon Zehmetkes Deputatlar1 Soveti Icraiyyo Ko-
mitasinin nozdinde pensiya toyin edon komissiyanin 11 dekabr
1979-cu il tarixli protokolu ile S.Eyyubovaya Sovet Ittifaqr Kom-
munist Partiyasinin Morkezi Komitesinin ve SSRI Nazirler Soveti-
nin 26 sentyabr 1976-c1 il tarixli 093674 sayli qorarina @sasen, usaq-
ligdan II qrup olil kimi 11 dekabr 1979-cu il tarixinden 1 yanvar
1981-ci 1l tarixinedak 16 manat miqdarinda ayliq pensiya toyin edil-
migdir. Tovuz rayonlararast HOEK-in 6 dekabr 1979-cu il tarixli qo-
rarina asasan, S.Eyyubova 21 yasinda usaqliqdan olil hesab edilarak
ona II qrup olillik deracasi verilmis vo har ay ligiin nagd olaraq 6de-
nilmokle omiirliikk pensiya toyin edilmisdir.

Iso olave olunmus Tovuz rayonlararast HOEK-in 29 dekabr
1986-c1 il tarixli 014529 sayli royinden goriiniir ki, 1958-ci il tovel-
lidli S.Eyyubovaya miiddetsiz I qrup olillik derecesi miioyyen
edilmis ve olilliyin sebabi “usaqligdan” geyd edilorok o, emak qa-
biliyyati olmayan hesab edilmisdir.

Dovlet Sosial Miidafie Fondunun Qazax rayon sobasi terafindon
iddiagiya tinvanlanmis 18 mart 2013-cii il tarixli maktubda bildiril-
misdir ki, “Omak pensiyalar1 hagqinda” Qanunun 14.1.1.2-ci mad-
dosine osasen, 18 yasma catanadek saglamliq imkanlarinin moah-
dudlugu miieyyen olunmus 18 yasindan yuxari olil usaqlarin aile
bascisini itirmeye gore emoek pensiyasi almaq hiiququ vardir.
20 sentyabr 2012-ci il tarixinde homin sobado aparilan inventariza-
siya zamani isd agkar olunmusdur ki, S.Eyyubova 23 may 1958-ci il
tarixinde anadan olmaqla Tovuz rayonlararas1 HOEK-in royine asa-
son 6 dekabr 1979-cu il tarixinde, 21 yasinda usaqligdan slil hesab
edilmigdir. Ona gore do 1 may 2012-ci il tarixinde pensiya toyina-
tindan imtina edilorok toyin olunmus 85 manat emoak pensiyasinin
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Odenisi dayandirilmis, artiq 6denilmis 340 manat vesait tutularaq
sObonin bank hesabina kogiiriilmiis vo sosial miiavinetin davam et-
dirilmesi {li¢lin miiavinat isi Qazax rayon 9halinin Sosial Miidafiasi
Morkezina qaytarilmisdir.

Birinci instansiya mehkemesi S.Eyyubovanin iddiasinin tomin
edilmasinin asas1 kimi “Omok pensiyalart hagqinda” Qanunun 3.1,
4.1.2 vo 14.1-c1t maddslerine istinad etmigdir. Mehkemanin goldiyi
genasate gore, S.Eyyubovanin saglamliq imkanlarinin mahdudlugu
21 yasinda miioyyen edilmesine baxmayaraq, hemin slillik sonra-
dan qazanilmis deyil, anadan oldugu tarixden mdvcud oldugundan,
hamginin o, tok-tonha yasadigindan, valideyinlori vofat edon giino
kimi onlarm teqatidii ile dolandigindan, hal-hazirda onlarin teqatid-
larine maddi ehtiyaci oldugundan cavabdehin {lizerine 6hdeliklerin
goyulmasini teleb etmoakda haqli olmusdur.

Seki Apellyasiya Mohkemosinin Inzibati-Igtisadi Kollegiyasimin
6 oktyabr 2017-ci il tarixli qorardadi ile is {izro mehkemae-tibbi eks-
pertizasi toyin edilmis, ekspertizanin aparilmasi ©mek ve Ohalinin
Sosial Miidafiesi Nazirliyi yaninda Dovlat Tibbi-Sosial Ekspertiza
vo Reabilitasiya Xidmeti nezdindaki Ali Nezarot Komissiyasina
(bundan sonra — Komissiya) havale olunmusdur.

Ekspertin qarsisinda S.Eyyubovanin xeasteliyinin hansi yas dov-
riindan, usagligdan ve ya yetkinlik yasina ¢atdiqgdan sonra yaranma-
s1, xostalik usaqligdan yaranmisdirsa heamin vaxtdan onun olilliyine
sobab ola bilmasi vo ya xastoliyin sonradan inkisaf ederak 1979-cu
ilde ona II qrup olillik deracesinin verildiyi vaxt olillik seviyyosine
catmasi, S.Eyyubovanin usaqligdan kegirilmis polimelit xastaliyin-
den sonra solterafli atrofik hemiparezin naticesinda 18 yasina ¢ata-
nadok saglamliq imkanlar1 mehdud olil hesab oluna bilmasina dair
suallar qoyulmusdur.

Lakin Komissiya terefinden qaldirilan masalelerin tibbi eksper-
tizanin salahiyyetloerine aid olmadig: bildirilerak gosterilmisdir ki,
olillik deracasi, onun miiddeti, sebabi ve olillik toyin edilen vaxt
soxsin saglamliq imkanlarinin mahdudlagsmis hesab edilmasi Omak
vo Ohalinin Sosial Miidafiesi Nazirliyi yaninda Dévlet Tibbi-Sosial
Ekspertiza vo Reabilitasiya Xidmetine aiddir.

Seki Apellyasiya Mohkemasinin Inzibati-Igtisadi Kollegiyas1
Tovuz rayonlararast HOEK-in 26 dekabr 1986-c1 il tarixli royine is-
tinad edarok belo naticoye galmisdir ki, alilliyin sebabi usaqligdan
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qeyd edilse do, isde iddiagmin 18 yas1 tamam olana gqoder saglam-
liq imkanlarinin mehdudlugunun miieyyen edilmosine dair mdtober
stibut olmamisdir. Maehkemanin fikrince, reyde olilliyin sebabinin
usaqgligdan geyd edilmasi o anlama galmir ki, S.Eyyubova usaqliq-
dan II grup slil olmusdur.

Bununla bagli qeyd edilmalidir ki, apellyasiya sikayoti {izro iso
yeniden baxilmasinin hedlerini nezerde tutan Inzibati Prosessual
Macsllanin 82-ci maddesinde gosterilir ki, apellyasiya instansiyasi
mohkamasi miibahise ile bagli ise sikayet haddinde ve hiiquqi me-
solalar, habelo siibutlar ve faktlar (faktiki hallar) asasinda mahiyye-
ti iizro tam hocmdoe baxir. Inzibati-Prossesual Macoallonin 12-ci
maddesi apellyasiya mahkamasinin iizerine miibahisenin diizgiin
helli li¢lin nainki proses istirak¢ilarinin taqdim etdikloari izahatlari,
orize vo toklifleri, siibutlar1 aragdirib qiymetlondirmak, eyni za-
manda 0z togobbiisii ilo diger zoruri siibutlar1 toplamaq vezifasini
qoymusdur.

Inzibati Prosessual Macallonin 82-ci maddasinin tehlilinden gé-
rindiiyii kimi, bu maddedae ise yeni teqdim olunmus siibutlar (siibu-
tetmo vasitolori) vo faktlar (faktiki hallar) asasinda mahiyyat {izro
tam hacmdoe baxilmasi gostorilmis, eyni zamanda Macallenin igin
hallarinin aragdirilmasi prinsipini nezerde tutan 12-ci maddesina is-
tinad edilmisdir (Konstitusiya Mehkemaesi Plenumunun “Azearbay-
can Respublikasi Inzibati Prosessual Macallosinin 13-cii maddesi-
nin sorh edilmasina dair” 2014-cii il 17 sentyabr tarixli Qarar1).

Inzibati Prosessual Macoallonin 58.7-ci maddesine asasen, siibut-
lar mehkemsa terafindon tam ve heartorefli arasdirildigdan sonra qiy-
motlondirilir.

Lakin Soki Apellyasiya Mohkomasinin Inzibati-Igtisadi Kollegi-
yas1 ekspertin qarsisina qoydugu suallarin cavablandirilmamasina
baxmayaraq sadece S.Eyyubovanin anadangelme »olil olmagla
amok gabiliyyetine malik olmasini tesdigloyen yetorli tibbi sonad-
larin mévcud olmamasina asaslanmagla iddian1 roedd etmisdir. Soki
Apellyasiya Mohkomesinin Inzibati-Iqtisadi Kollegiyasi torofindon
S.Eyyubovanin saglamliq imkanlarinin mehdudlugu barade senad-
lora (Qazax rayon Ikinci Sixli kend icra niimayendsliyi terefinden
tasdiq edilmis hamin kand sakinlerinin istiraki ile tertib edilmis ak-
ta, Qazax rayon V.Musayev adina Ikinci Sixl1 kend tam orta mekte-
bi torafinden iddia¢1 S.Eyyubovanin xostoliyi ilo alagodar moktob-

60



den xaric edilmasi haqqinda arayisa, Sumqayit sohor Borpa Miiali-
cosi Xostoxanasinin stasionar xastonin xostoalik tarix¢osindan ¢ixa-
risa vo diger senadlera (fotosokil ve s.) ise he¢ bir hiiquqi qiymat
verilmoemisdir.

Belolikla, apellyasiya instansiyasi mahkemasi mehkemalor tore-
finden stibut névii kimi gqabul edilmis roy ve arayislari, toqdim edil-
mis yeni siibutlar1 Inzibati Prosessual Macollonin 12, 58.7 ve 82-ci
maddalarine uygun olaraq lazimi qaydada aragdirmamis ve qiymat-
londirmemisdir. Qeyd olunmalidir ki, Ali Mehkemenin Inzibati-Iqg-
tisadi Kollegiyasinin 11 aprel 2017-ci il tarixli gorar1 ilo mahz S.Ey-
yubovanin 18 yasina catanadek saglamliq imkanlarmin mehdudlu-
gunun mieyyen edilmesi kifayat qoder atrafli arasdirilmadigindan
apellyasiya instansiyast mehkemasinin gorari lagv edilorak tokrar
baxilmasi li¢iin hemin mehkemaye gonderilmisdir.

Konstitusiyanin 60-c1 maddaesinin I hissesine gore, har keasin hii-
quq ve azadhiglarinin mehkemoade miidafiesine teminat verilir.

Mbohkemse miidafiasi hiiququ esas insan ve vatandas hiiquqlari ve
azadliglar1 sirasinda olmagqla yanasi, Konstitusiyada tesbit edilmis
digar hiiquq ve azadliglarin teminati qisminde do ¢ixis edir. S6zii-
gedoan hiiquq yalniz mehkemoye miiracietlo mahdudlagmir, habelo
pozulmus hiiquqlar1 ve azadliglar1 semerali barpa etmok iqtidarinda
olan adalat miihakimasini de nezerde tutur (Konstitusiya Mahke-
mosi Plenumunun “Azerbaycan Respublikas1 Miilki Prosessual Mo-
colloesinin 372-ci maddeasinin apellyasiya baxisinin hadlori barado
miiddealarimin hemin Macallenin 372.1 ve 372.7-ci maddalerinin
toloblari baximindan serh edilmesine dair” 2011-ci il 5 dekabr ta-
rixli Qorart).

Konstitusiya Mehkemasinin Plenumunun Qorarlarinda dafoloarle
qeyd olunmusdur ki, mehkeme miidafiasi hiiququnun mazmunu, o
climladan adalatli mehkemsa gorarinin gebul edilmasini nezerde tu-
tur (Viktor Ozerovun sikayeti tizre 2011-ci il 15 aprel tarixli, “Azor-
baycan Respublikas1 Miilki Prosessual Macallasinin 231.1-ci mad-
desinin boazi miiddealarinin sorh edilmasine dair” 2015-ci il 22 may
tarixli ve s. Qorarlar). Qerarin adalstliliyi ise onun asaslandirilma
doracesindon asili ola bilar.

Insan Hiiquqglar iizre Avropa Mahkemasinin presedent hiiququ-
na miivafiq olaraq, “Insan hiiquglarinin ve esas azadliglarm miida-
fiesi haqqinda” Konvensiyanin 6-c1 maddesinin 1-ci bandindo tos-
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bit edilon tominatlara mehkemseloarin 6z qorarlarini yetorli deracada
asaslandirmaq 6hdeliyi daxildir. Osaslandirilmis qorar, teraflore is-
lorine haqigaten baxildigini gostorir. Milli mehkemae toraflorin tog-
dim etdiyi arqumentlori segorken ve siibutlar1 gebul edarkan miioy-
yon miilahize sorbastliyine malik olmasina baxmayaraq, qorarlarin
osaslandirmaqla 6z herakatlorine haqq qazandirmalidir (H. Belgika-
ya qars1 is iizro 1987-ci il 30 noyabr tarixli Qoerar, § 53; Suominen
Finlandiyaya qars1 is tizre 2003-cii il 1 iyul tarixli Qerar, § 36-37).
Toroflorden birinin toqdim etdiyi siibut prosesin naticosi ligiin hal-
ledici oldugda, mehkema ona xiisusi ve aydin sekilds ifade edilmis
cavab vermolidir. Buna miivafiq olaraq, mehkemalor toroflorin osas
arqumentlorini diqgetle arasdirmalidirlar. (Ruiz Torija Ispaniyaya
qarsi is lizre 1994-cii il 9 dekabr tarixli Qarar, § 30; Buzescu Rumi-
niyaya qarsi 1s tizro 2005-ci il 24 may tarixli Qorar, § 67).

Konstitusiyanin 125-ci maddasinin I vo VII hisselerine miivafiq
olaraq, Azerbaycan Respublikasinda mehkeme hakimiyyaetini ada-
lot miithakimesi yolu ile yalniz mehkemelor hoyata kecirirlor. Moh-
komsa icraat1 haqigeatin miiayyen edilmasini tomin etmolidir.

Konstitusiyanin 127-ci maddasinin II ve VII hisseloerinde adalot
miithakimasinin hayata kecirilmasinin asas prinsiploeri kimi islera
qoerazsiz, adalatle, toroflorin hiiquq beraborliyine, faktlara asasen
vo ganuna miivafiq baxilmasi, mehkamae icraatinin ¢okisma prinsi-
pi osasinda hoayata kegirilmosi tosbit olunmusdur.

Konstitusiyanin bu miiddealarina uygun olaraq adalet miihaki-
mosi haminin ganun vo mehkemsa qarsisinda baraberliyi, isin halla-
riin arasdirilmast prinsipi, mehkemenin yardim etmoak vozifosi,
cokisma prinsipi vo faktiki hallar asasinda hoyata keg¢irilir. Mahke-
mao proses istirak¢ilarinin izahatlari, erize ve toklifleri ile, onlarin
toqdim etdiklori siibutlarla ve isde olan diger materiallarla kifayot-
lanmoayarak, miibahisenin diizgiin helli liclin ehemiyyat kosb edon
biitiin faktiki hallar1 xidmeti vezifoesine gore aragdirmaga borcludur.
Maohkomsa qaldirilan iddialarda yol verilon formal xetalarin aradan
qaldirilmasinda, aydin olmayan iddia telabloerinin deqiqglosdirilme-
sinda, yanlis iddia ndvlerinin miinasiblari ilo @vez olunmasinda, na-
tamam faktiki melumatlarin tamamlanmasinda, eloco do isin halla-
rinin mildyyonlasdirilmesi vo qiymetlondirilmasi baximindan ahe-
miyyot kesb edon izahatlarin toaqdim olunmasinda proses istirak¢ila-
ria yardim etmoye borcludur. Inzibati mehkeme icraati ¢ekisme
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(kontradiktor icraat) prinsipi @sasinda hoyata kegirilir. Sedrlik eden
hakim biitiin formal xatalarin aradan qaldirilmasina, geyri-miioyyon
ifadelorin aydinlasdirilmasina, isin mahiyyeti iizre vesatatlorin ve-
rilmasina, natamam faktiki melumatlarin tamamlanmasina, prosesin
sonrakl moarhalalorinde isin hallarinin tam miioyyenlosdirilmesi vo
obyektiv giymatlondirilmasi {igiin shemiyyet kesb edon biitiin yazi-
I1 izahatlarm toqdim olunmasina yardim etmolidir (Inzibati Proses-
sual Macallonin 12.1, 13, 15.1, 48.1-ci maddalari).

Digar terafden, ganunvericiliklo kassasiya instansiyasi mahko-
masinin macburi olan gosterislor vermoak salahiyyatinin miioyyon-
losdirilmasinin magsadlarinden biri apellyasiya mohkomasinin akt-
lariin ¢ixarilmasi zamani yol verilmis sehvloarin iso apellyasiya
gaydasinda yenidan baxilarken tekrarlanmasinin garsisinin alinma-
sindan ibaratdir. Kassasiya instansiyasi mehkemasi qanunun tatbi-
qinin diizglinliiylinii yoxlayarken ve onu tofsir edaerken yalniz is tiz-
ro buraxilan sehvleri diizaltmir, heam¢inin mehkame tacriibasini hii-
quq normalarinin daqiq ve vahid qaydada tetbiq olunmasina istiqa-
moatlondirir. Kassasiya instansiyast mehkemasinin mahz bu clir har-
torofli osaslandirilmis gosterislorinin moacburiliyi apellyasiya ins-
tansiyast mehkemaesinin iizorins igin yeni baxis1 zamani bu gostoris-
lare riayot etmoak vozifasini qoyur. Apellyasiya instansiyasi mahko-
masi torafindon kassasiya instansiyasi mehkemasinin macburi gos-
torislorine riayet edilmamasi miibahisenin yanlis halline ve apell-
yasiya instansiya mohkemasinin gorara yeniden baxilmasina se-
bab ola biler. Belo olan halda, apellyasiya instansiyast mehkomasi-
nin gorarinin yenidon baxilmasinin asasin1 hemin gostorislorde
geyd olunan ve aradan qaldirilmayan ganun pozuntular1 teskil edir
(Konstitusiya Mahkemasi Plenumunun “Azerbaycan Respublikasi
Miilki Prosessual Macallasinin 420-ci maddesinin sorh edilmasine
dair” 2012-ci il 28 fevral tarixli Qorar1).

Azoarbaycan Respublikasi Miilki Prosessual Macaollosinin (bun-
dan sonra — Miilki Prosessual Macalla) 420-ci maddeasine oxsar nor-
ma Inzibati Prosessual Macollode do nazerde tutulmusdur. Belo ki,
Inzibati Prosessual Macallonin 96.11-ci maddesine gore, miibahise
edilen gorarla bagli Ali Mahkemenin hiiquqi mdvqeyi apellyasiya
instansiyast mahkemeseleri ti¢iin macburidir.

Konstitusiya Mahkemasinin Plenumu hesab etmisdir ki, Miilki
Prosessual Macollonin 420-ci maddasi ila bagl formalagdirdigi hiiqu-
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qi mdvgelori Inzibati Prosessual Mocellonin 96-c1 maddesinin totbiqi
zamani da nazere alinmalidir (Konstitusiya Maehkemasi Plenumunun
“Qara-Qaya” Assosasiyasinin sikayeti tizre 2016-c1 il 11 oktyabr ta-
rixli Qorari).

Seki Apellyasiya Mohkemesinin Inzibati-Iqtisadi Kollegiyas! ise
Ali Mohkemenin Inzibati-Igtisadi Kollegiyasmin 11 aprel 2017-ci il
tarixli gorarinda oks olunmus gosterislerini icra etmoamis, inzibati pro-
sessual ganunvericiliyin teleblorine amel etmoayorak miibahisenin
ganuni vo adaletli hall edilmasi {i¢ilin lazimi tedbirleri gdrmamisdir.

Belo ki, iso tokrar baxan Soki Apellyasiya Mohkemosi Omak vo
Ohalinin Sosial Miidafiasi Nazirliyi yaninda Dovlat Tibbi-Sosial Eks-
pertiza vo Reabilitasiya Xidmatinin ekspert royini alde etmoaden apa-
rilan arasdirmalarin heg bir natice vermadiyi gonastine golorak hesab
etmisdir ki, S.Eyyubovanin anadangslma olil olmagla emak qabiliy-
yotine malik olmamasini miiayyon etmoak miimkiin olmamigdir.

Inzibati prosessual qanunvericiliye miivafiq olaraq, apellyasiya
instansiyast mehkamaesinda icraat zamani yol verilmis ciddi proses-
sual pozuntular sebabindon shamiyyatli sayda ve ya genis hacmdoe
siibutlarin arasdirilmasi teleb olunduqda, Ali Mehkeme miibahise
edilen gorar1 lagv edir ve isi tokrar baxilmasi li¢iin miivafiq apellya-
siya mehkemesine géndermeye haglidir (Inzibati Prosessual Mo-
collenin 96.5-ci maddesi).

Lakin Ali Mehkemenin Inzibati-iqtisadi Kollegiyas1 10 iyul
2018-ci 1l tarixli gorart ilo hemin ise yeniden baxaraq apellyasiya
instansiyast mohkemasi torefindon kassasiya instansiyasi moahke-
masinin macburi xarakter dagiyan gostorislorinin yerine yetirilmo-
diyini, ise prosessual hiiquq normalarina emel edilmadan baxildigi-
n1 nozeroe almayaraq Seki Apellyasiya Mohkemosinin Inzibati-
Igtisadi Kollegiyasmin 23 yanvar 2018-ci il tarixli gorarmi deyisdir-
maden saxlamigdir.

Bununla da Ali Mahkemenin Inzibati-Iqtisadi Kollegiyas1 inziba-
ti Prosessual Mocollonin 12, 58.7, 82 vo 96.5-ci maddslorinin tolob-
lorine emal etmomis, naticodo S.Eyyubovanin Konstitusiyanin 38-ci
maddosinin I vo III hisselorinde, eloco do 60-c1 maddosinin I hisso-
sindo tosbit olunmus sosial tominat ve hiiquq ve azadliglarin moah-
komae miidafiesi hiiquqlar1 pozulmusdur.

Yuxarida gosterilenlore asasen Konstitusiya Mehkemasinin Ple-
numu bels naticays golir ki, S.Eyyubovanin Dovlat Sosial Miidafio
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Fondunun Qazax rayon sobosine qarsi gorarin logv edilmesi, pensi-
yanin toyin edilmasi ve 6denilmemis pensiyanin birdefalik 6denil-
mosi 6hdoliklorinin cavabdehin iizerine qoyulmasi telobine dair is
{izro Ali Mohkemenin Inzibati-Igtisadi Kollegiyasinm 10 iyul 2018-ci
il tarixli gorar1 Konstitusiyanin 38-ci maddesinin I ve III hissalari-
ne ve 60-c1 maddesinin I hissesine, Inzibati Prosessual Macallonin
12, 58.7, 82 vo 96.5-ci maddslerine uygun olmadigindan qlivveden
diismiis hesab edilmalidir. Ise bu Qorarda aks olunmus hiiqugi mév-
gelera uygun olaraq Azerbaycan Respublikasinin inzibati ve miilki
prosessual qanunvericiliyi ilo miiayyon olunmus qaydada ve miid-
detde yeniden baxilmalidir.

Azoarbaycan Respublikas1t Konstitusiyasinin 130-cu maddesinin
V vo IX hisselerini, “Konstitusiya Mehkemaesi haqqinda™ Azerbay-
can Respublikasi Qanununun 52, 62, 63, 65-67 ve 69-cu maddslori-
ni rohbar tutaraq, Konstitusiya Mehkemaesinin Plenumu

QORARA ALDI:

1. Solmaz Eyyubovanin Azarbaycan Respublikas1t Omoak vo Sha-
linin Sosial Miidafiesi Nazirliyi yaninda Dovlet Sosial Miidafie
Fondunun Qazax rayon sdbasina qarsi gorarin logv edilmesi, pensi-
yanin toyin edilmasi vo 6denilmemis pensiyanin birdefalik 6denil-
mosi 6hdoliklerinin cavabdehin iizerine qoyulmasi telebine dair is
iizro Azerbaycan Respublikasi Ali Mehkemsasinin Inzibati-Iqtisadi
Kollegiyasinin 10 iyul 2018-ci il tarixli gerar1 Azarbaycan Respubli-
kas1 Konstitusiyasinin 38-ci maddesinin I ve III hisselerine ve 60-c1
maddosinin I hissesine, Azerbaycan Respublikasi Inzibati Proses-
sual Macallasinin 12, 58.7, 82 ve 96.5-ci maddslerine uygun olma-
digindan qiivveden diismiis hesab edilsin. Iso bu Qerarda oks olun-
mus hiiquqi movgelore uygun olaraq Azerbaycan Respublikasinin
inzibati ve miilki prosessual ganunvericiliyi ilo miiayyan olunmus
qaydada ve miiddatde yenidon baxilsin.

2. Qorar darc olundugu giinden qiivveye minir.

3. Qerar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” gozetlorindo, “Azoarbaycan Respublikasi Konstitusiya Moh-
kemasinin Malumati”nda darc edilsin.

4. Qurar goatidir, heg bir organ ve ya soxs torafindan logv ediloe,
doyisdirile ve ya rosmi tofsir ediloe bilmoz.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

MMIOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIKAHCKOW PECITYBJIIMKU

O npoBepke COOTBETCTBHUSA NMOCTAHOBJIEHUS
AIMHMHUCTPATHBHO-3KOHOMHUYECKOH KoJ/ulernu BepxoBHoro
cyna AszepoOaiipkanckoil Pecnyosnuku orl0 urons 2018 roga

Koncrurynum u 3akonam Asepoaiizkanckoit Pecny0iauku mo
skajo0e C.Ji1060BoM

21 suBaps 2020 roga ropoa baky

[Tnenym KonctutynmonHnoro cyna AsepbaiimxaHckoi PecryOnukm
B cocrae ®apxana AOpymiaeBa (mpencenarens), CoHbI
CanmanoBoii, Cynabsl ['acanoBoil, PoBmana Mcmaunosa (cyaps-
noknanuuk), Jlxeiixyna [apamxaeBa, Maxupa Mypanosa, Hckl
Hamxadosa u Kampana [lladuena,

C ydyacTueM cekpetaps cyna Papauga Anuena,

npencraButens 3aseutenss Conma3 DiftoboBoit — Toysa
Ditro0oBa,

CHEIHMANIMCTa — 3aBEAYIOIIETO OT/IEIIOM IIPABOBOTO 00ECIICUEHUS U
paboThl ¢ YeloBeUECKUMH pecypcaMu ammapara [ocy1apcTBeHHOTO
doHIa counanbHON 3alUThl TpU MUHHCTEPCTBE TPYZa U COLUAb-
HOM 3ammThl HaceneHus: AzepOaiimxanckoit Pecyonuku Humodep
Hacn6mmn,

B coorBercTBUM ¢ 4acTbto V crarebum 130 Koncturynun
AzepOaiikanckoit PecryOnuku, paccMOTpell B OTKPBITOM Cyie0-
HOM 3aC€JaHuU B MOPSIKE KOHCTUTYIMOHHOTO CYIONPOU3BO/ICTBA
KOHCTUTYLIMOHHOE JIEJI0 O MPOBEPKE COOTBETCTBUS MOCTAHOBIICHUS
AJIMUHUCTPAaTUBHO-3KOHOMUYECKON Koyuierun BepxoBHOro cyzna
Azepbaitmkanckor Pecriyonuku ot 10 wmrons 2018 roga Kownctu-
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Tyuun W 3akoHam AsepOaiipkanckodl PecnyOmuku mo xanobe
C.Di11060BOM.

3acnoymaB goknaa cyapu P.McmawmnoBa mo aeiny, BBICTYIUICHUS
NPEICTABUTENS 3asIBUTEIIS U CIIELUATNCTa, U3YYUB U 00CYIHB MaTe-
puansl nena, [Ineaym Koncrturynmonnoro cyna AzepOaiiyKaHCKON
PecniyOnuku

YCTAHOBMNMIJI:

C.Ditro6oBa oOparunack B ['SHIDKMHCKMH AJMHUHHUCTPATHUBHO-
SKOHOMHMYECKHUN CyJ C HMCKOBBIM 3asiBI€HHUEM MPOTUB [ 'azaxckoro
paiionHoro otaena ['ocynapcTBeHHOTO (hOH/IA CONMATBLHOMN 3aIIUTHI
npu MuHuUCTEpCTBE Tpyda M COLMAJIBHOW 3aIUTHl HACEJICHUS
A3zepOaiimxanckoir Pecnyonukm (manmee ['azaxckuili paldOHHBIN
otaen l'ocynapcTBeHHOro (oHIA COLMANBHON 3aluThl) ¢ TpeOoBa-
HUEM O BO3JIO)KEHUHU HA OTBETUMKA 00S3aHHOCTEN 110 OTMEHE pellie-
HUS, Ha3HAYEHUIO MEHCUM M €MHOBPEMEHHOM BBIIIATE HEBBIILIA-
YEHHOW IIEHCHH.

C.Diiro00Ba 060CcHOBaNIA HCKOBOE TPEOOBAHKE TEM, UTO IMPOTOKO-
JOM KOMHCCHUM IO Ha3HAUEHHUIO MeHCUd npu VcrnonHuTenbHOM
xomutere CoBera aenmyTaToB Tpynasmuxcs [azaxckoro paiiona
Ne 4/229 ot 11 nexabps 1979 rona eit kak nuBanuay Il rpymnmsr ¢
JIETCTBA HAa OCHOBAaHUHU IOCTAaHOBJIEHMs LleHTpasbHOrO KOMHTETA
Kommynuctuueckoir maptum CoBetrckoro Corsa u Coseta
MunuctpoB CCP ot 26 centsdps 1976 rona ¢ 11 nexabps 1979 no
1 sauBapsa 1981 roga Obula Ha3HaueHa €XEMECSYHAs IEHCHUS B pas-
Mmepe 16 pyomeit.

Ha ocnoBanuu pemenust ot 6 nekabpst 1979 roga ToBy3ckoii
MEXpalloOHHOW  BpaueOHO-TPYHOBOM  HIKCIEPTHOH KOMHUCCUHU
MunucTtepcTBa coanbHOro odecnedenus Aszepoaiimxanckoit CCP
(manee — Toy3sckas mexpaiionHas BTOK) C.Ditro6oBa B 21 roa
ObuTa MpU3HAHA MHBAJIUAOM C AETCTBAa, €l mpucBoeHa Il rpymma
WMHBAJIUJIHOCTH, HAa3HAYEHA MOKU3HEHHAs €XeMecsyHasi MEHCHUs ¢
BBIIJIATOM HAJUYHBIMU. TO €CTh XOTS CTENEHb €€ WHBAIMIHOCTH
Obuta omnpenenena B 1979 rony, Tem He MeHee, TaHHBIM PELICHUEM
YCTaHOBJIEHO BO3HUKHOBEHUE MHBAIMIHOCTH C eTcTBa. OgHAKO MO
IIPUYMHE ITPAaBOBOM HETPAaMOTHOCTH POAUTENEH ¢ MOMEHTA BO3HHUK-
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HOBEHUS MIPaBa M0 HACTOsAILEEe BPEMsI HUKAKOM MEHCUHU OHA HE TMOJTy-
yasa.

Taxoke, C.Dir000Ba, Oymyun nHBasmaoM Il rpynmel, Haxoauaack
Ha WKIUBEHUU poauTeei, oter ymep 27 nexkabpst 2007 rona, a Mathb
4 nexabpst 2011 roma. B mae 2012 roga mocne oOpamieHus: B
["azaxckwuii paiioHHBIN oTaen [0cynapcTBeHHOTO (hOHIA COIMATBEHON
3allUTHI C 3a8BJICHHEM O HAa3HAYEHUU €Il IEHCUM MaTepU BBISICHU-
J0Ch, 4TO BhIIIIaTa nencun C.Dir060BOM, MpuocTaHoBiIeHa O6e3 BCs-
KOTO YBEIOMJICHUSI.

Crnenyer ormetutsb, C.O1000Ba cHauana ooparuiack B 2013 rogy
C YKa3aHHBIM HMCKOM B ['STHIPKMHCKUN aJIMHUHHUCTPATUBHO-DKOHOMHU-
YECKH Cya1, onpeAesieHneM AaHHOro cyna oT 9 centsOps 2013 roga
UCK OBUT ITpU3HaH HerpruemiieMbIM. [ToaHHbIe UCTIIOM amesuIsIuOH-
HbIE€ M KacCallMOHHbIE >KaJloObl Ha JAHHOE OMpECICHHUE HEOIHO-
KpaTHO pacCMaTPUBAIHUCH CyJIaMH alleJUISIIIMOHHON M KaCCAallMOHHOM
WHCTaHIMM, B uTore uck C.Dir000BOM OBLIT HAMPaBIIEH AJIs PACCMOT-
pEeHUs 1O CYIIECTBY B [ IHIPKUHCKUI aIMUHUCTPATUBHO-KOHOMUYE-
CKHH Cy/I.

Pemennem ['SSHIKMHCKOTO aJIMHUHHCTPATUBHO-IKOHOMUYECKOTO
cyna ot 30 centsa0Ops 2016 roma nckoBoe 3asiBICHUE OBLIO YIOBIIE-
TBOPEHO.

PemenneM  AJIMUHUCTPATUBHO-3KOHOMUYECKOW  KOJIJIETHUH
['iuxuHCKOTO anensiuuoHHoro cyna ot 14 nexabps 2016 roga
aneJISIIMOHHAs jkanmoba OTBeTYMKA He OblUIa YJOBIETBOPEHA U
pelieHne cyja nepBoil MHCTAHIIMKA OCTaBJIEHO 0€3 U3MEHEHHUSI.

[locTanoBneHreM AJMHHUCTPATUBHO-3KOHOMUYECKON KOJIETUN
BepxoBHoro cyna AsepOaiimxanckoit PecnyOonuku (nanee
AJIMUHUCTPaTUBHO-2KOHOMUYECKasi Koyuierusi BepxoBHoro cyna)
or 11 ampens 2017 roma kaccanpoHHasi kaioba OTBETYMKA Oblia
YaCTHYHO YJIOBJIETBOPEHA, PEIICHUE Cy/la aneJUISIIMOHHON WHCTaH-
IIUU OTMEHEHO, JIeJIO HAIIPaBJICHO B CY/I alleUISIIIMOHHON HHCTaHIIUN
JUIs1 TIOBTOPHOTO PACCMOTPEHUSI.

Cyn KaccallMOHHOM MHCTAaHIMU OOOCHOBAJl CBOE PELLEHUE TEM,
YTO Cy/ aneUBSIIIHOHHON WHCTAHIIMM HEIOCTATOYHO W3y4mil (haKT
YCTAHOBJIEHUSI OTPAHUYEHHBIX BO3MOXKHOCTEU 30pPOBbS MCTLA IO
JOCTHKEHUU 18 eTHero Bo3pacTa, a Tak’Ke BOIIPOCHI O TOM, B KaKOi
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MIEPHOJT UCTEI] MOTyYaia COIMAIIbHOE TTOCOOUE, KaKOW BUJ COITUAITH-
HOTo TocoOusi ObUT Ha3HAY€H, JOBOJIBI OTBETUYHMKA OTHOCUTEIHHO
HA3HAYEeHMsI €¥l MEeHCHH MO CIy4yaro MOTepu KOPMUIIbIA, KaK MHBa-
auay crapiie 18 jieTHero Bo3pacta, OrPaHUYEHHOCTh BO3MOXKHO-
CTEH 370pOBbSl KOTOPOro OblIa ycTaHOBJEHA 10 18 neTHero Bo3pac-
Ta, U IIPUOCTAHOBJICHHS B JAJIbHEUIIIEM JTAHHOM ITEHCUMU.

BBuny nechopmupoBaHHOCTH cocTaBa cyaa Uil MOBTOPHOTO
paccmoTpeHust [SIHIDKUHCKUN aneJUISIIMOHHBIA Cy/l HalpaBwI JIEJ0
B llleknHCKNMM aneuIsuMOHHBINA CY/I.

Pemiennem  AQMUHMCTPAaTUBHO-3KOHOMHYECKOW  KOJIJIETHH
[lexnHCKOTO anemIsiuuOHHOro cyna ot 23 ssuBaps 2018 roxa amnern-
JSIMOHHAS kKano0a OTBETYHKA ObllIa YIOBIETBOPEHA, PEIICHHE CyIa
MepBOI HHCTAHIIMU OTMEHEHO, UCK C.Dir000BOM HE yIOBICTBOPEH.

[TocTanoBnenneM AJIMUHUCTPATUBHO-3KOHOMHUYECKOM KOJIJIETUU
BepxoBuoro cyna ot 10 utons 2018 roga xaccanuoHHasi »kajnoda
C.Diit000B0OM, HE ObLIIa YIOBIETBOPEHA PEILICHUE Cy/la aneUIsIMOH-
HOW WHCTAHIINK OCTABIICHO 0€3 N3MECHCHHUS.

C.Diito00Ba 00paTuBIINCH € kano00if B KOHCTUTYIIMOHHBIH Cyn
Azepbaitkanckori PeciyOnmuku (manee KoHCTUTYIIMOHHBIN Cyo)
npocuia MPOBEPUTH COOTBETCTBUE MOCTaHOBJICHUS
AJIMUHUCTPATUBHO-IKOHOMUYECKOW KoJuiernu BepxoBHOro cyna ot
10 urons 2018 roma Konctutynuu u 3akoHam A3sepOaiikaHCKOM
PecnyOnuku (nanee Koncrurymus).

JKanoba Ob11a 000CHOBaHA TeM, YTO CyJ KacCallMOHHON MHCTaH-
1M1, HEBEpHO NpuMeHua ctatbu 91, 92.0.6 u 96.5 Anmunucrpa-
THUBHO-TIPOIIECCYyaTbHOTO Kojiekca AszepOaiimkaHckoit PecmyOnuku
(manee AIMUHUCTPATUBHO-IIPOLIECCYANIbHBIN KOJIEKC), B pe3yJbTare
yero ObLJIO HApyIIEHO €€ MPaBO Ha CoIMaldbHOE OOecleyeHue u
rapaHTHIO Cy[eOHOM 3aInThl, IPEAYCMOTPEHHbIE cTaThsiMU 38 1 60
Koucturyiumu.

B cBs3u ¢ xano6oit [lnenym KoHCTUTYIIMOHHOTO cyna cUMTaeT
HEOOXOAMMBIM OTMETHUTH CJIEAYIOIIECE.

[IpaBo Ha coumanbHOE OOecTeueHue, SBISIONICECS OIHUM U3
OCHOBHBIX COLIMAJIbHO-IKOHOMHUYECKUX MPaB, 3aKPEIUICHO B CTAThe
38 Koncturyuuu. Ha ocHoBanuu yactu | 1aHHOW cTaTbyu Ka)Iblii
UMeeT MpaBO Ha colMalibHOE obecrneueHue. B coorBeTcTBUM ¢
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gacteto Il ykazaHHO# cTaThu MpaBo Ha COLUMATBHOE O0ECTIeYeHHE B
YCTAHOBJICHHBIX 3aKOHOM CIy4YasiX M MpeAenax TaKkKe BKI0YaeT
paBo Ha MmosiydeHue neHcuu. [IpaBo Ha MeHCHIO SBISETCS COCTaB-
HOM 4acCThIO COLMAIBLHOTO 00ECIIEUEHUs U YCTAaHOBIEHHON 3aKOHOM
ero BaxkHeien Gopmoil.

Ecnu 3akoHomarens MOMHUMO MO3UTHBHBIX 00S3aTENbCTB, BBITE-
Karomux u3 crarbu 38 KoHCTUTylMu, B paMKax CBOMX KOHCTUTY-
IIUOHHBIX TIOJTHOMOUUN KOHKPETH3UPOBAJ B 3aKOHAX COJEpIKaHUE
KOHKPETHOTO BHJA COIMAJIBHOTO oOecreyeHusi, TO €ro 3aliuTa
TaK)Ke MPEJCTaBIsieT KOHCTUTYIMOHHOE 3HadeHue. [Ipu cobmone-
HUU YCTAHOBJIEHHBIX 3aKOHOM YCJIOBHM MMOJIy4EHHSI TULIOM TOTO WU
WHOTO BHJA COIMAJIBHOTO OOECMEYEHHUs TOCYIapCTBO JOJHKHO
rapanTupoBath ux peanuzanuio (I[loctanosnenue Ilnenyma
Koncturymmonnoro cyna AszepOaiimkanckoil Pecyonuku o mpo-
Bepke cooTBeTcTBUsl cTrarbu 37.3.4 3akoHa A3zepOaiimxaHcKon
Pecnybnuku  “O  TpymoBbix  neHcusax”® — KoHcTutyuuu
Azepbaiimxanckoii Pecrrybmuku ot 14 Hos10ps 2014 roxa).

Ha ocuoBanum crateu 3.1 3akona AszepOaifixaHckoi
Pecniybnmuku “O TpynoBbix neHcusx” (manee 3akoH “O TPymOBBIX
neHcusx”’) TpaxknaHe AszepOaimkaHckod PecrnyOmuku oOmamaroT
paBOM Ha oOecriedeHue TPYAOBOM NMEHCHEH B CIydasiX, YKa3aHHbBIX
B HacTosuieM 3akoHe. CortacHo ctaTthe 4.1 3TOro 3akoHa B COOTBET-
CTBUU C 3TUM 3aKOHOM YCTAHABIIMBAIOTCS BUJbI TPYAOBBIX IEHCUI
110 BO3PACTY, 10 HHBAJIMIHOCTH, 10 CIIy4aro IIOTEPU KOPMHUJIbLIA.

B cootBerctBuM co crarbeit 14.1.1.2 3akona “O TpymoBbIX MEH-
cusix” MpaBo Ha TPYAOBYIO MEHCHIO MO CIy4Yaro MOTepU KOPMUJIbLIA
MMeeT MHBaNIH] cTapiie 18 Jiet, 11ia orpaHu4eHHOCTh BO3MOYKHO-
CTEH 3710pOBbsI KOTOPBIX OblIa yCTAHOBJIEHA JI0 TOCTHXKEHUS 18 eT-
HEro BO3pacTa, HAXOJUBIIMXCS HA WXIAUBEHHH YMEPILETO WIH
MOTUOIIETO TJ1aBbl CEMbHU, (HAXOAUBIIMXCS HA TMOJHOM 00€eCIIeYeHUN
yMEpUIEro WU MOJYyYaBIIMX OT HEro MOMOIIb B Ka4ecCTBE MOCTO-
STHHOTO U OCHOBHOTO MCTOYHHKA CPEACTB CYLIECTBOBAHUS).

Kak BugHO M3 0OCTOATENBCTB JI€N1a, YCTAHOBJIEHHBIX CydamH,
MPOTOKOJIOM  KOMHCCHMM 1O  HA3HAYEHUIO IEHCUU MpHU
WUcnonnurtenpHoM komurere CoBera JENyTaToB TPYIAIIMXCS
l'azaxckoro paiiona ot 11 nekabps 1979 roma C.Ditro6oBoit ¢
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11 nexabps 1979 no 1 suBaps 1981 rona kak nHBanumy c nercraa Il
TpyIIbl HA OCHOBaHWM TNocTaHoBieHusa llenTpansHoro Komwurera
Kommynuctuueckoir mnaptum CoBetrckoro Corwsa u Coseta
MunuctpoB CCP nomep 093674 ot 26 centadps 1976 roga Obuia
Ha3HAuUCHA eXXeMecsuHas neHcus B pazmepe 16 pyoneit. Ha ocnosa-
Huu pemenus ToBy3ckoil mexpaiionnoit BTOK or 6 nexabps
1979 roga C.Jiir060Ba, B 21 ron Obla mpu3HaAHA UHBAIHUIOM C JET-
cTBa, €il mpucBoeHa Il rpynna MHBaIMAHOCTH U HAa3HAUYEHA MOXKU3-
HEHHas €XXeMeCsAYHas MEHCHUs, BBIIUIATON HAJTUYHBIMH.

Kak BHIHO W3 NPUIIOKEHHOTO K €Ny 3aKI0YeHUs] TOBY3CKOM
mexpaiionHot BTOK nomep 014529 ot 29 nekabps 1986 roxa,
C.Oiito6oBo#, 1958 roma poxnenus, Obuta mpucBoena Il rpymma
0eCcCpOoUHOl MHBAIMIHOCTH, B Kaue€CTBE NMPUYMHBI WHBATUIHOCTU
OTMEUEHO ‘‘C IeTCTBA”, OHA IIPU3HAHA HETPYIO0CIIOCOOHOM.

B muceme, or 18 mapra 2013 roma aapecoBaHHOM WCTILY
locynapctBeHHBIM (DOHIOM COLMATBHOM 3amuThl ['a3axckoro pai-
OHa, cooOmaercs, 4ro Ha ocHoBaHmu crtatbu 14.1.1.2 3akonHa
“O TpynOBbIX NEHCUAX NETH MHBaIuAbl crapue 18 ner, orpanu-
YEHHOCTh BO3MOXKHOCTEH 370POBbSI KOTOPHIX ObLIa YCTAaHOBIICHA JI0
noctrxkeHus 18 neTHero Bozpacta UMEIOT IPaBO HA MOIyYEHUE TPY-
JIOBOM MEHCHUH IO CIIy4aro MoTepu KOpMuIIbiia. B xo1e nHBeHTapu-
3auu npoBeAeHHOM B naHHoM otaene 20 centsadOps 2012 roga
BBIICHWIOCH, YTO HAa OCHOBAaHMUHM 3aKJIFOUCHUs TOBY3CKOM Mexpaiu-
ounoit BTOK C.Ditro608Ba, 23 mas 1958 rona poxaenus, Obliia mpu-
3HaHA WHBAJIMJIOM C JeTcTBa 6 aekabps 1979 roga B Bo3pacte
21 roga. Iloatomy 1 mast 2012 roga ObLJIO OTKa3aHO B Ha3HAUYCHHUH
IIEHCHUHM, BBIIUIATA HA3HAYEHHOM NEHCHH B pa3Mepe 85 MaHar Ipu-
OCTAHOBJICHA, W3JIMIIHE BBIMJIAYEHHBIE CPEACTBA Ha CYMMY
340 maHaTOB yAep KaHbI U MEPEUNCIICHbI Ha OAHKOBCKUN CUET OT/e-
Ja, a JIeJIo 0 mocoOuu Bo3BpalieHo B LIeHTp coluanbHON 3aliuThl
HacesneHud ['azaxckoro paitoHa Jijist IpOAOJKEHUS MOJTyYEHUS COLH-
aJbHOTO MOCOOHUS.

Cyn mepBoil MHCTAHIIMM B KaYECTBE OCHOBAHUS JJISl yIOBIIETBO-
peHus ucka cocnancs Ha ctateu 3.1, 4.1.2, 14.1 3akona “O tpymno-
BbIX MeHcusx”’. CommacHO BbIBOLY, K KOTOPOMY IMpHIIEN CYI,
HECMOTpPsI Ha TO, YTO OIPAHMYEHHOCTh BO3MOXKHOCTEHN 340pPOBBS
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C.Diiro00Boii OblTa ycTaHOBJIEHA B Bo3pacTe 21 rosa, TeM He MeHee,
9Ta WHBAJUJHOCTH SIBIIIETCS HE MPUOOPETEHHOW, a BPOXKIIECHHOI,
KpOME TOTO OHA, XKUBET OJ[HA, a JI0 CMEPTU POAUTEIICH, )KUJIa HA UX
MIEHCUIO U B HACTOSIIIEE BPEMSI HCTIBITHIBAET MaTepPHATbHYIO HEO0XO-
JTUMOCTb B UX TEHCHUH, TTOATOMY ObLTa TpaBa TPeOysi BO3IOKECHUS
00s13aHHOCTEN Ha OTBETYHKA.

OnpenenenneM AJIMUHHUCTPATUBHO-3KOHOMHYECKOW KOJIETUH
[IIexnHCKOTO aneUIAIMOHHOTO cyaa oT 6 okTsa0ps 2017 roga Oplia
Ha3Ha4YeHa Cy1e0HO-MEIUIIMHCKAs HKCIIEPTH3A 10 JIENTy, IPOBEICHUE
SKCIEPTU3bl MOPYYEHO BpIicuield KOHTPOJIBHON KOMHUCCHUH IIPH
TocynapctBeHHOM Ci1y»KO0€ MEIUKO-COLIMAIBHOM IKCIIEPTU3BI U pea-
Oownnranuu npu MUHUCTEPCTBE TPY/AA U COIIMAIILHOM 3aIUTHl Hace-
nenus (nanee — Komuccus).

[Tepen sxcriepToM OBUTH MOCTABIEHBI BOIIPOCH B KAKOM BO3pacTe
BO3HUKIA OoJyie3Hb C.DI000BOM, B JIETCTBE WM 110 JOCTHIKCHUH
COBEPIIICHHOJIETHS;, €CJIM OHAa BO3HUKJIA B JIETCTBE, TO MOIJIA JIH
CTaTh NPUYNHON WHBAIMIHOCTU C TOTO BPEMEHU WM OOJIE3Hb MPO-
rpeccupoBaa BIOCIEACTBUU U JOCTHUIVIA YPOBHS MHBAIUIHOCTH B
1979 rony xorma el Obuta mpucBoeHa Il rpymnma WHBaJIUIHOCTH,
moxkeT i C.Dir060Ba ObITh MPU3HAHA WHBAIUIOM C OTPaHUYEHHBI-
MU BO3MOXKHOCTSIMM 370POBbs JO JTOCTHXKEHUA 18 meTHero Bo3pac-
Ta B pe3yJabTaTe JICBOCTOPOHHETO arpo(UUecKOro TeMuIiapesa
MOCJIe MEPEHECEHHOTO B JIETCTBE MOJIMOMUEIIUTA.

Opnaxko, OBIJIO OTMEUEHO, YTO TOCTaBICHHBIE KOMUCCHEH BOIIPO-
Chbl, HE OTHOCSTCSI K KOMIIETEHIIUM MEIUIIMHCKOM SKCIIePTU3bI, YKa-
3aHO, YTO YCTAHOBJICHHE CTENIEHN WHBAIMIHOCTH, €€ CPOKa, MPUUIH-
Hbl U TIPU3HAHHE OTPAHUUYECHHOCTH BO3MOXHOCTEW 370pPOBbS JIHUIIA
IpM HA3HAYCHUM HMHBAJIUJIHOCTH, OTHOCSATCS K KOMIIETCHIIUU
TocymapcTBeHHOM CITy)ObI METUKO-COIMATTBHOM SKCIIEPTHU3BI U pea-
OounuTanuu npu MUHUCTEPCTBE TPY/AA U COLIMAIILHOM 3aIIUTHI Hace-
JICHUSL.

ANIMUHUCTpATUBHO-IKOHOMHUYecKass kojuterusi IllekuHckoro
aneJUISIIIMOHHOTO CYyJa, CChUIAsICh Ha 3aKitoueHue TOBY3CKOM Mex-
paitonnoii BTOK or 26 nexabpst 1986 ronma, mpumia K TakoMy
BBIBOJY, UTO XOTSl B KAY€CTBE MPUUYMHBI OTMEUEHA UHBAIUJAHOCTbD C
NETCTBA, TEM HE MEHEE B JIeJIe HET BECKUX J10KA3aTeJIbCTB yCTAHOB-
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JI€HHUS OTPAaHUYEHHOCTH BO3MOXKHOCTEH 370POBbS /10 JOCTHUKECHUS
uctuoMm 18 nerHero Bo3pacra. [lo MHeHMIO Cylla HECMOTpPS Ha TO,
YTO B 3aKJIIOYEHHUH, B KQYECTBE NMPUUYMHBI yKa3aHa MHBAIUIHOCTD C
JIETCTBa, 3TO He o3HadaeT, uro C.Dio0oBa c JeTcTBa SBIISLIACH
nHBasMIoM Il rpynmer.

B cBA3u ¢ 3TMUM cineayer OTMETUTh, 4YTO B cTarbe 82
AJMHHHUCTPAaTUBHO-IIPOLIECCYATBHOTO KOJIEKCA, MPEeIyCMaTpHUBAIO-
HIel rpaHMIlbl IEpecMoTpa Jieia 1o aneuIaIMOHHON kanobe, yka-
3aHO, YTO CYyJl aneJUISIIIMOHHON WHCTAaHLMU paccMaTpHUBaeT e,
CBSI3aHHOE CO CIIOPOM, B ITOJIHOM 0OBbEME M0 CYIIECTBY B Ipenesax
Xano0bl U Ha OCHOBAaHUHU IPABOBBIX BOIPOCOB, a TAKXKe JOKa3a-
TenbCTB M (akToB (pakTuueckux o0cTosiTenbcTB). Crarhs 12
AJIMHUHHCTPAaTUBHO-IIPOLIECCYATBHOTO KOJIEKca 00s13a1a cy/1 anesis-
[IMOHHOW WHCTAHIMU, HE OTPAHUYMBAACH OOBSICHEHUSIMH, 3asiBJie-
HUSMH ¥ TIPEITIOKCSHUSMH, JTOKA3aTeIbCTBAMHU YYaCTHUKOB TIPOIIEC-
ca 1o COOCTBEHHOW HMHHLIMATUBE cOOMpaTh JIpyrue HeoOXOAMMbIE
JI0Ka3aTeNIbCTBA JIJIsl IPABUIIBHOTO pa3pellieHus cropa.

Kak BumHO W3 aHanuza cratbu 82 AJMUHHCTPATUBHO-NIPOLIECCY-
QJIBHOTO KOJIEKCA, B JIAHHOM CTaThe yKa3aHO PAacCMOTPEHHUE Jiea B
MIOJTHOM 00bEMeE IO CYIIECTBY, HA OCHOBAaHUH MPEACTABICHHBIX HOBBIX
JI0Ka3aTenbCcTB (CPEIACTB JIOKa3bIBaHMs) UM (akToB ((haKTUUECKUX
00CTOSITENILCTB), a TaKXKe CJeJlaHa CChIIKA Ha CTaThio 12 JaHHOTO
Konekca, mpemycMarpuBarolyl0 NPUHIMI HCCIEIOBAHUS 00CTOS-
tenbcTB Jiena (Ilocranosnenue Ilnenyma KoncturynmonHoro cyna
“O TonkoBaHUM CTaTbU 13 AJIMUHUCTPATUBHO-NPOIECCYATBLHOIO
Koziekca Azepoaiimkanckoil Pecriyonuku™ ot 17 centsiopst 2014 rona).

Ha ocnoBanum crarbu 58.7 AAMUHHCTPATUBHO-IIPOLIECCYATBHO-
r'o KOZIEKCa JI0Ka3aTeIbCTBA OLIEHUBAIOTCS MOCIIE TIOJTHOTO U BCECTO-
POHHETO MCCIIEAOBAHUS X CYIOM.

OpnHako AJMUHUCTpaTHBHO-DKOHOMUYecKass kosuierus Illexkun-
CKOTO amneJUISIIMOHHOTO CyJa, HECMOTpPS Ha OTCYTCTBHME OTBETOB Ha
MOCTaBJIEHHBIE MIEPE/] SKCIIEPTOM BOIIPOCHI, OTKJIOHUIIA UCK CChLIAsICh
MPOCTO HA OTCYTCTBHE IOCTATOYHBIX METUIIMHCKUX TOKYMEHTOB, TTO/I-
TBEPXKIAIONMINX TpyrocrnocobHocts C.Dir000B0OM, TPH BPOKICHHON
UHBATUIHOCTHU. [Ipr 3TOM A IMUHUCTPATUBHO-IKOHOMUYECKAs! KOJLJIe-
rust [lleknHCKOrO anesuIsiiiMOHHOTO Cy/la He Jajia HUKAKOW MpaBOBOM
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OILIEHKU JIOKyMEHTaM 00 OrpaHMYE€HHOCTH BO3MOXHOCTEH 370pPOBbS
C.DOi1000B0OI (aKTy, COCTaBICHHOMY IPH Y4YaCTUW >KUTENEH cena
[uxinp1-2 ["a3axckoro paiioHa, 3aBEpEHHOMY UCIIOTHUTEIbHBIM ITPEI-
CTaBUTEJIEM JTAHHOTO CEJIa, CIIPABKE, BBIJAHHOM ITOJIHOM CPEHEN IIKO-
aoii umenu B.MycaeBa cema Illuxnbl-2 ['a3axckoro paiioHa 00
uckiroueHun C.OM000BOM U3 IIKOJILI B CBS3U C OOJIC3HBIO, BBIIKCKE
U3 UCTOPHUHU OOJIE3HHU CTAIMIOHAPHOTO OOJILHOTO OOJIBHUIIBI BOCCTAHO-
BUTEJIBHOTO JieueHus: ropoga CymrailbiTa U JIpyrUM JOKyMEHTaM
(cHMMKaM | 11p.)).

Takum 00pazom, Cyn aneuIsIIMOHHON MHCTAaHIMU HE pacclieno-
BaJ M HE J1ajl OLIEHKY B HAJUJIEKAILEM IMOPSAJIKE B COOTBETCTBUH CO
crarbsiMu 12, 58.7 u 82 AIMHUHUCTPATUBHO-IIPOLIECCYATBHOTO
KOJIEKCa IPUHSATHIM CyJaMU B Ka4€CTBE J0Ka3aTEIbCTB 3aKJIFOUCHHUS
U CIPaBKH, NPEACTABICHHbIE HOBBbIE Jo0Ka3aTenbcTBa. Cremyet
OTMETHUTh, YTO UMEHHO U3-32 HEJ0CTATOYHOIO MCCIIEIOBAHUS yCTa-
HOBJICHHSI OTPAHUYEHHOCTH BO3MOXKHOCTEN 3710poBhsi C.D1000BOIM
0 JOoCTHxXeHust 18 JseTHero Bo3pacTa MOCTaHOBJIEHUEM
AJIMUHUCTPaTUBHO-3KOHOMUYECKOH Koiuteruun BepxoBHoro cyna ot
11 anpens 2017 roma pelnieHue cyjna aneuISIIMOHHOW WHCTAHIUU
OBLJI0O OTMEHEHO M HAIPaBJICHO B TOT K€ CYJ Ui MOBTOPHOTO pac-
CMOTpPEHHUSL.

Cornacno yactu | cratbu 60 KoHCTUTYIIMH KaX/10My rapaHTHPY-
€TCs 3allluTa [paB U CBOOO B CyeE.

[TpaBo Ha cyneOHYyIO 3alIUTY, HAXOASACh B YHUCJIE OCHOBHBIX MPaB
U cBOOOJ YesloBeKa M TPaXkJaHWHA, BBICTYMACT TAK)Ke B KaueCTBE
rapaHTUU JPYTUX TpaB U cBOOOJ, 3akperieHHbIX B KoHcTutyiuu.
VYroMsiHyTO€ MpaBoO HE OTPAHUYMBAETCS TOJILKO OOpAIllEHUEM B CYII,
OHO TaKKe MpeayCcMaTpuBaeT MpaBocyane, crocodbnoe 3¢hhHeKTuBHO
BOCCTAHOBUThH HapylleHHbIe TpaBa U cB0OOabl ([locTaHoBieHUE
[Tnenyma KorcTutynmoHnHoro cyna AsepOaimxanckoit Pecryonuku
ot 5 nexabps 2011 roxga).

B nocranoBnenusix [Inenyma KoHCTUTYIIMOHHOTO Cyla HEOQHO-
KpaTHO OTMEYaJIOCh, YTO CO/IEpKAHHUE MpaBa Ha Cy[AEOHYIO 3aIUTY
MpeaycMaTpruBaeT B TOM YUCIIE MPUHSATHE CIIPABEIJIUBOTO CyneOHO-
ro pemieHus (MocTtaHoBiIeHHs 1o kanobe Bukropa O3eposa ot 15
ampenst 2011 roga, “O TONKOBAaHUM HEKOTOPBIX MOJIOKEHUNU CTaThU
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231.1 I'paskraHCKOTO ITpOLIECCYaIbHOIO KoJieKca A3epOailizKaHCKOM
Pecrybnmuku” ot 22 mas 2015 roga u ap.). CripaBeasiuBOCTh petiie-
HUSI MOJKET 3aBUCETh OT CTEIEHU €r0 0O0CHOBAHHOCTH.

B cootBeTcTBUE € MpenieIeHTHRIM paBoM EBporielickoro cyna no
IpaBaM 4YeJIOBEKA, TAPAHTHH, 3aKPEIUICHHBIE B MyHKTE |1 crarbu 6
Konsennuu “O 3amure npaB yeiaoBeKa 1 OCHOBHBIX CBOOO”, BKITIO-
Yal0T U 00s3aTeNbCTBO CYJOB HA JIOCTATOYHOM YPOBHE OOOCHOBBI-
BaTh CBOM pelieHUsl. MOTMBUPOBAHHOE PEIICHHUE ITOKA3BIBAET CTOPO-
HaM JEHCTBUTEIBHOE paccMOTpeHHe nena. HarmoHanbHbIE Cymbl,
BBIOpAB MPEIOCTaBICHHBIE CTOPOHAMU APTYMEHTHI U MIPHUHSB JIOKa-
3aTeabCTBA, HECMOTPS Ha 00JIaJaHue CBOOOI0M MHEHUs, 000CHOBBI-
Basl pEILEHUs ONpPaBIBIBAIOT cBou JeicTBus (X. mpotuB benbrum
Pemenne ot 30 HosOps 1987 § 53; CyomunHeH npoTtuB OUHISHINH
Pemenue ot 1 urons 2003 roma § 36-37). Eciu mokaszarenscTBo,
NPE/ICTaBIIEHHOE OJHON M3 CTOPOH, SBJSETCA PEIIAOIINM s
pe3yibrara mporecca, TO Cy[ OTBEYAET 3a €ro OCOOYyI0 U YETKYIO
TPakTOBKY. B COOTBETCTBUU C 3TUM, CyAbl JOJKHBI THIATEIHHO
UCCIeI0BaTh OCHOBHbIE aprymeHTsl cTopoH (Pyuc Topuxa mportus
Ucnannn Pemenue ot 9 nexadbpst 1994 roma § 30; bysecky nmpotuB
Pymbraum Pemenue 24 mas 2005 roma, § 67).

B coorBerctBum ¢ yactamu [ u VII craren 125 Konctutyuun
cyneOHyI0 BIacTh B A3epOaiipkaHckol PecryOnuke oCcyImecTBIsIOT
MOCPEJICTBOM IPaBOCYIUS TOIBKO Cybl. CyqoNpon3BOICTBO JTOJIXK-
HO o0ecrednBaTh YCTAaHOBIIGHUE UCTHUHBI.

B yvactsax I u VII crateu 127 KoHCTUTYLIMM B Kau€CTBE OCHOB-
HBIX TPUHIMIIOB OCYIIECTBICHHUS MPaBOCYAUS 3aKPEIIEHO, YTO
CyIbHU paccMaTpUBaIOT Jena OecHpUCTPacTHO, CIpPaBEIJIMBO,
coOronast IOpUANYECKOe paBHOIIPABUE CTOPOH, HA OCHOBE (PAKTOB U
B COOTBETCTBHUH C 3aKOHOM, YTO CYIOIPOU3BOJCTBO OCYLIECTBIISIET-
Cs1 HA OCHOBE MPUHLIUIIA COCTSI3aTEIbHOCTH.

B cooTtBeTcTBHU C ATUMU NMONOKEHUAMH KOHCTUTYLIMH TTpaBOCY-
JIME OCYIIECTBIISIETCSI HA OCHOBE PAaBEHCTBA BCEX Mepel] 3aKOHOM U
Cy/ZIOM, IPUHITUTIA UCCIIEIOBAHUS OOCTOATENBCTB JIeIa, 00sI3aHHOCTH
Cylla OKa3bIBaTh COACWUCTBUE, MPUHIUIA COCTA3aTENbHOCTH U (hak-
TUYECKUX 00cToATeNnbCTB. Cy/l, HE OrpaHUYUBASICh OOBSICHEHUSIMH,
3asBJICHUSAMU U NPEJIOKEHUAMH YYaCTHUKOB Ipolecca, MpeacTaB-
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JICHHBIMUA MMH JIOKQ3aTEeIbCTBAMH U JIPYTUMHU MaTepuaiamMu, Couep-
KAIIUMHUCS B Jieie, 00s13aH, UCXOJIS U3 CBOETO CIY)KEOHOTO MOJI0XKe-
HUSI, UCCIIeIOBaTh Bce (PaKTUUECKHUE OOCTOSITENbCTBA Jiela, UMEIO-
IIMe 3HAUYCHHE JIs MPaBWIBHOTO pasperieHus cropa. Cyn o0s3aH
OKa3bIBaTh COJCHCTBHUE YUYACTHUKAM IMPOIECCa B YCTPAHEHUHU JIOIY-
MICHHBIX B UCKaX (POPMaTbHBIX HAPYIICHWUH, YTOYHECHUHM HESICHBIX
UCKOBBIX TpeOOBaHUH, 3aMEeHE OIMOOYHBIX BUJIOB MCKa OoJiee moj-
XONISAIIMMU, TONOJTHEHUU HETOIHBIX (PAKTUYECKUX JIaHHBIX, a TAKKE
B [Ipe/ICTaBlICHUU 00BSICHEHUH, UMEIOIINX 3HAYEHUE JJIs Onpeere-
HUS U OIIEHKH OOCTOSTENBbCTB Jejia. AJMUHHCTPATUBHOE CYJI0-
MIPOU3BOJICTBO OCYIIIECTBISIETCS HA OCHOBE MPHUHIIMIIA TTPOTHUBOpPE-
yusi (KOHTPaJUKTOPHOTO MPOU3BOACTBA). [IpencenarenbCTBYONINI
CyZbsi 00s13aH OKa3bIBaTh COJICHCTBUE B YCTPAHEHHUH BCEX (opMalib-
HBIX HapyUICHUH, BBISCHEHUH HESICHBIX BBIPAKECHHI, MMO/1a4e Xoaa-
TaCTB MO CYIIECTBY JieJia, JOMOJTHEHUN HEMOJHBIX (PaKTHUEeCKUX
JAHHBIX, TPEACTABICHUU BCEX MUCbMEHHBIX OOBICHEHHUH, UMEIO-
[IMX 3HAUEHHE JIJISl TIOJIHOTO ONpEe/ieNICHUs U OObEKTUBHON OIICHKU
00CTOATENBCTB JIefa Ha BCEX MOCIEAYIOIIMX CTaausX TMpolecca
(cratem 12.1, 13, 15.1, 48.1 AAMUHHCTPATUBHO-IIPOIIECCYATHHOTO
KOJIEKCa).

C npyroi CTOpOHBI, OJJHA U3 LIEJIEN ONpEaEICHUs 3aKOHOAATEIIb-
CTBOM ITOJTHOMOYHH Cyla KacCAllMOHHON MHCTAHIIMM JaBaTh 00s3a-
TEJIbHbIE YKa3aHUs, COCTOUT B MPEIOTBPAIICHUU TOBTOPEHUS OLIU-
OOK JOMYIIEHHBIX MPU BHIHECEHUU AaKTOB aMNEJUIAIMOHHOTO Cy/a
IpU MMOBTOPHOM PACCMOTPEHHUH Jieja B areJUISILIMOHHOM IOPSIIKE.
Cyn kaccallMOHHOM MHCTAHIUH, TIPU MPOBEPKE MPABMIBHOCTH MPH-
MEHEHHS 3aKOHA M €r0 TOJIKOBAHHHM HE TOJIbKO HCIIPABISIET JOIy-
HICHHBIE 110 JIeJTy OIIMOKHU, HO U HAMPABIAET CYIeOHYIO MPAKTUKY K
YEeTKOMY H €JIMHOMY TOPSAKY TPUMEHEHUS HOPM IIpaBa.
HeobxonuMocTs coOIt01eHNs UMEHHO TaKUX BCECTOPOHHE 000CHO-
BaHHBIX YKa3aHHUH Cy/la KacCallMOHHOW MHCTAHILUU OOSI3bIBACT CyI
aneJuUISIIIMOHHON WHCTAHIIUU TPU TMOBTOPHOM PACCMOTPEHUU Jena
coOmroaTh 3TU ykazaHusi. HecoOmroneHue cyqoM anesuisiiiuOHHON
WHCTAHIIMU 00s3aTeNbHBIX YKa3aHUU Cyda KacCalluOHHOW MHCTaH-
MM MOXET NPUBECTH K OIIMOOYHOMY pa3pelieHuIo cropa u
MOBTOPHOMY PaCCMOTPEHHUIO Jiefia CYAOM aneuIIIUOHHON MHCTaH-
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uu. B Takom ciyyae, OCHOBaHHMEM JIJIsl IOBTOPHOTO PaCCMOTPEHUs
peuieHus cyaa anejuiiuOHHON MHCTAHLIUU SBIISIIOTCS OTMEUEHHbIE
B OTUX YKa3aHMSAX M HE YCTPAaHCHHbIE HApPYILICHUs 3aKOHA.
(ITocranosnenue Ilnenyma Koncturynuonsnoro cyna “O TojkoBa-
Hun cratbu 420 ['pakIaHCKOr0O NPOLECCYATbHOTO KOAEKCA
Azepbaiimkanckoii PecrryOmuku” ot 28 despans 2012 rona).

Hopwma cxoxast co crareeit 420 ['paskgaHcKoro npoueccyaibHOro
Kofiekca AzepOaiimkanckoit Pecniyonuku (nanee ['paxgaHckuii mpo-
LECCyalIbHbIN KOJEKC) €CTh U B AJIMUHUCTPATHUBHO-IIPOLIECCYalb-
HOM Kojiekce. Tak, comtacHo crarbe 96.11 AaMHUHUCTpPAaTUBHO-TIPO-
LECCYaJIbHOTO KOJIeKCca MpaBoBas Mo3uius BepxoBHOTO cyna B OTHO-
HIEHUU OCIAPUBAEMOTO PELICHUS SBIAETCS 00s3aTeabHON IS
CYZOB aneJUISIIIMIOHHON MHCTAHLIUH.

[Inenym KOHCTUTYLIMOHHOTO Cy[la CUATAET, YTO IPABOBBIE MO3U-
uu c(pOpMUPOBAHHBIE, B CBSI3U O cTarbent 420 I'paxknanckoro npo-
LeCCyaJIbHOTO KOJIEKCa, JOKHBI YUYUTBIBATHCS TAKXKE MTPHU IPUMEHE-
HUU cTaTbu 96 AJIMHHUCTPATUBHO-NPOIIECCYATBbHOTO KOAEKCa
(ITocranosnenue [Inenyma Koncturymuonnoro cyna ot 11 oktsaops
2016 roma mo xanobde accormanuu “Tapa-T'as™).

Onnako AJIMAHUCTPATUBHO-3KOHOMUYECKAs KOJIJIET U
[leknHCKOTO aneIsUuOHHOTO Cy[a He BBIMOJIHWIIA YKa3aHUs OTpa-
KEHHbIE B IOCTAHOBIEHUH AJIMUHUCTPATUBHO-3KOHOMHUYECKOM
koyuterun BepxoBHoro cyna ot 11 anpens 2017 roxa, He cobmonas
TpeOOBaHUI aJIMUHUCTPATUBHO-IIPOLIECCYABHOTO 3aKOHOJATENb-
CTBa, HE MPHHSIA HAJIEKAIIUX MEP JJIsl 3aKOHHOTO U CIIPaBEIINBO-
IO pa3pelIeHHs CIopa.

[ToBropHO paccmorpeBmmid feno LIekMHCKUI anemIsiuOHHbIN
CyJl, HE MOJIy4YMB 3aKJIOUEHHUs dKcnepTa [ocyaapcTBEHHOM CITyKObl
MEIUKO-COLIMAIbHON  AKCIEpPTU3bl M  peadWIuTaluu  I[pHU
MuHucTepCcTBE TpyJa U COLMAIBHOM 3alIUThl HACEJICHHUS], IPULLET K
BBIBOJlY, YTO IPOBEICHHBIE pPACCIIEIOBAHUS HE NIl HUKAKUX
pe3yabTaToB, U MOCYUTAI, YTO YCTAHOBJIEHUE HETPYAOCIOCOOHOCTH
C.Di11000BOH, MTPU BPOXKICHHOW MHBATUAHOCTH HE MPEACTABISAETCS
BO3MOKHBIM.

B cootBercTBMM ¢ aAMMHUCTPATUBHO-IIPOLIECCYAIbHBIM 3aKOHO-
NaTeNbCTBOM, B CIy4yae HEOOXOAMMOCTH MCCIEeIOBAaHUS 3HAYUTEIb-
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HOTO KOJIMYECTBA WA OOJIBIIOTO 00bheMa J0Ka3aTebCTB 10 MPUIH-
HE CEpPbE3HBIX MPOLECCYalbHbIX HApyIIEHUM, TOMYIIEHHBIX BO
BpeMsl MPOU3BOACTBA B Cyld€ aNeUIALUOHHONM HWHCTaHUUH
BepxoBHbIi1 cy/ BipaBe OTMEHUTH 00KaJloBaHHOE Cy[eOHOE pele-
HU€ W HANpaBUTH JIEJI0 B COOTBETCTBYIOUIUU CYJ aneUIsuOHHON
MHCTAHIIMU JUIs TOBTOPHOro paccMoTpeHus (crarbss 96.5
AJIMUHUCTPATUBHO-TIPOLIECCYATLHOTO KOJIEKCa).

OnHaxo, AJIMUHUCTPATUBHO-?KOHOMUYECKAs KOJIJIETUsl
BepxoBnoro cymna mocranoBienueM oT 10 urons 2018 roma mpwu
MOBTOPHOM PACCMOTPEHUM Jiejia, HE YUYUTHIBAs HEBBIIIOJIHEHUE
CyIOM aneJUISIHIMOHHOW MHCTAaHIIMU YKa3aHUM Cyla KacCAallMOHHOU
WHCTAHIIMU, HOCAIIUX O0s3aTelIbHBIN XapakTep U PaccCMOTPEHUE
nemna 6e3 coOMroeHrsT HOPM TPOIECCYyallbHOTO TMpaBa, OCTaBUIIA
pelieHue AJIMUHUCTPATUBHO-3KOHOMUYECKOU KOJIJIETUH
[llexuHckoro ameaiuoHHOro cynaa ot 23 sHBaps 2018 roma 6e3
W3MEHEHUS.

Tem caMbiM AJMHUHHUCTPATUBHO-2KOHOMHYECKAS] KOJUIETHUS
BepxoBHoro cyzna, He BbIIOIHMIIA TpeboBaHwuii ctareit 12, 58.7, 82 u
96.5 AIMUHHUCTPATUBHO-IIPOLIECCYATIBHOTO KOJEKCA, B PE3yJbTare
4yero ObUTH HapylleHbl, 3akperieHHbie yacTsamu [ u 11l crateu 38, a
Taioke yacTteto I crateu 60 Koncturynuu npasa C.D1000BOM, Ha
COLIMAJIbHOE O0ECIeUYEeHNE U Cy/IeOHYIO 3allUTy CBOUX MpPaB U CBO-
oox.

Ha ocnoBanum BbimeckazanHoro Ilnmenym KoncTuTyinmonHoro
cyda MPUXOOUT K TaKOMy BBIBOAY, YTO H3-32 HECOOTBETCTBUS
[locTanoBneHuss AJIMUHUCTPATUBHO-IKOHOMUYECKON KOJIJIETUH
BepxoBHoro cyma mo nemny o TpeboBanuu C.O1000BOM K
[Mazaxckomy paiionHomy otaeny locymapcTBenHoro ¢oHaa COIU-
AILHOM 3aIlMTHl O BO3JIOKEHWHM Ha OTBETYMKA OOSA3aHHOCTEN IO
OTMEHE PEIICHUs, HA3HAYECHUIO [TIEHCUH U €IMTHOBPEMEHHO! BbIILJIa-
T€, HeBbIIIaueHHOM neHcun oT 10 mroms 2018 roxa gactsam 1 u 111
crarbu 38, yactu I ctaren 60 Konctutyiuu, crarbsim 12, 58.7, 82 u
96.5 AIMHHHUCTPATUBHO-TIPOIECCYATBLHOTO KOJIEKCAa OHO JOJIKHO
OBITh MPU3HAHO YTPATHBIIUM cuiy. Jleno HeoOXoauMO MepecMoT-
peTh B COOTBETCTBUU C MPABOBBIMH IMO3UIUSIMU, OTPAKEHHBIMU B
HactosieMm [locTaHOBIEHUM B MOPSAKE U CPOKH, YCTAHOBJIEHHBIE
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aJIMMHUCTPATUBHBIM M TPa)XTaHCKO-TIPOLIECCYaTbHBIM 3aKOHOA-
TENIbCTBOM A3epOaiikanckoil Pecryomuku.

PykoBoactBysice wactamu V u IX crareum 130 KoncTutynuun
AzepOaiikanckoit PecriyOnuku, crarbsimu 52, 62, 63, 65-67 u 69
3akoHa AsepOaiimxanckoi PecrnyOnuku “O KoHcTUTynnoHHOM
cyne”, [lnenym Konctutynnonsoro cyna

INHOCTAHOBMUIJI:

1. Y3-3a HECOOTBETCTBUS MTOCTAHOBIEHHUS AJIMUHUCTPATUBHO-3KO-
HOMHUYECKOW Koyulerun BepxoBHoro cyma A3zepOaiimkaHCKON
PecmyOmuku mo ety o TpeboBanmu Conmvas Diito60Boi k ["azaxckomy
paitorHomy otneny [ocynapcTBeHHOTO (DOHIA COIMATBHOM 3aIUTHI
npu MuHHCTEpCTBE Tpyda U COLMAIBHOM 3allMThl HACEJICHUS
Asep0aiipkanckoii PecryOnmku, 0 BO3JIOKEHNN HA OTBETYHKA 00s13aH-
HOCTEH 10 OTMEHE PEUIEHUS, HA3HAYCHUIO [IEHCUU U €IMHOBPEMEHHOM
BbIILIAaTe HeBbIIIa4eHHOU mmeHcuu ot 10 mronsg 2018 roma yactam I u
II crareu 38, ywactu I cratbu 60 Koncruryuuu A3zepOaiikaHCKOM
PecnyOmukm, cratesm 12, 58.7, 82 1 96.5 A tMUHHCTPATHBHO-TIPOIIEC-
CyallbHOTO KoJiekca A3sepOaiimkaHckoil PecryOnmku cuwrarh ero
yTpaTuBLIMM CUITy. J[€710 mepecMOTpETh B COOTBETCTBUH C IIPABOBBIMU
MO3ULIMSAMH, OTPAKEHHBIMU B HacTos1eM [locTaHOBIEHUH, B TOPS/IKE
U CPOKH, YCTAHOBJIEHHBIE aIMUHHMCTPATUBHBIM U I'PAXIaHCKO-IIPO-
HeccyaIbHBIM 3aKOHOIATENECTBOM A3zepOaiipkaHckon PecryOnmuk.

2. IlocTaHOBNIEHNE BCTYMAET B CUITY CO JIHS OIYOJUKOBAHUS

3. IlocranoBnenue omyOnukoBaTh B razerax ‘“‘AzepOaiimpkan”,
“Pecnybnuka”, “Xanr razern”, “bakunckuii padounii” u “BecTHuke
Koncrutynmonnoro cyna Azep6aiimkanckoit Pecriyomukn™.

4. IlocTaHOBNEHNE SBISIETCA OKOHYATEILHBIM U HE MOXKET OBITH
OTMEHEHO, M3MEHEHO WM O(HUIMAIHLHO HCTOJIKOBAHO HU OXHUM
OpraHOM HJIH JIMLIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macallasinin
1134, 1146 vo 1252-ci maddoalarinin
bazi miiddoaalarinin sorh edilmasina dair

24 fevral 2020-ci il Baka sohori

Azearbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova (meruze¢i-hakim), Sii-
daba Hesenova, Rovsen Ismayilov, Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden iba-
rot torkibdo,

mohkomse katibi Viigar Zeynalovun,

maraqli subyektlorin niimayendoaleri Azerbaycan Respublikasi
Ali Mohkemosinin hakimi Ilgar Demirov ve Azerbaycan Respubli-
kast Milli Maclisi Aparatinin Iqtisadi ganunvericilik sébosinin bas
moslohatcisi Forid Haciyevin,

ekspert hiiquq iizre falsefe doktoru, dosent Bagir Osedovun,

miitoxessis Baki Apellyasiya Mohkemaesinin hakimi Ikram Siri-
novun istiraki ils,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati qaydasinda
aciq maohkemsa iclasinda Azerbaycan Respublikasi Ali Mehkemasi-
nin Miilki Kollegiyasinin miiraciati asasinda Azerbaycan Respubli-
kas1 Miilki Moacollosinin 1134, 1146 vo 1252-ci maddslorinin bozi
miiddoealariin serh edilmasina dair konstitusiya isine baxdi.

[s {izro hakim S.Salmanovanin meruzesini, maraqli subyektlorin
niimayoandolarinin vo miitoxassisin ¢ixiglarini, ekspertin royini din-
layib, is materiallarini arasdirib miizakire edarok, Azerbaycan Res-
publikas1 Konstitusiya Mehkemaesinin Plenumu
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MUOYYON ETDI:

Azoarbaycan Respublikasi Ali Mehkemasinin Miilki Kollegiyasi
(bundan sonra — Ali Mehkemenin Miilki Kollegiyasi) Azoarbaycan
Respublikasinin Konstitusiya Mahkemaesine (bundan sonra — Kons-
titusiya Mohkomeosi) miiraciot ederok Azerbaycan Respublikasi
Miilki Macallasinin (bundan sonra — Miilki Macelle) 1252-ci mad-
desinde nazerde tutulmus irsi transmissiya ile baglh hiiquqi norma-
nin diizgiin totbiq olunmas: tigiin heamin Macallenin 1134, 1146 vo
1252-ci maddslerinin serh edilmesini xahis etmisdir.

Miiracietdon goriiniir ki, Y.Salahov cavabdehlor ©.9kberov vo
Baki seheri 53 sayli Notariat Kontoruna qarsi iddia erizesi ilo Baki
sohoari Yasamal Rayon Mahkemasine miiraciat ederok marhum qi-
z1 L.Salahovadan miras qalmig Baki sehari Z.Xoslilov kiicesi ev 35a
iinvaninda yerloson 43 sayli ve Baki sehori 20 Yanvar kiicesi ev 40
tinvaninda yerloson 73 sayli manzillorin miras emlak kimi onun te-
rofinden goabul edilmasi faktinin miioyyon olunmasi, hemin menzil-
lorin 1/2 hissesi iizerinde onun, 1/2 hissosi iizerinde ise Y.Okboro-
vun miras payinin miioyyen olunmasi vo buna dair verasalik soha-
detnamesinin verilmosi barode gotnama gobul edilmesini xahis et-
misdir.

Hoamginin 9.9kbarov veo Y.Okboarov (onun adindan ganuni nii-
mayondosi olaraq ©.9kberov) cavabdehlor Y.Salahov ve Baki so-
hari 53 sayli Notariat Kontoruna qarsi qarsiliqlt iddia arizesi vero-
rok Baki gsehori Z.Xslilov kiigasi ev 35a linvaninda yerloason 43 say-
I1 monzilin 5/12 hissesino ©.0kborovun, 2/12 hissesino Y.Salaho-
vun, 5/12 hissesine Y.9kbarovun hiiquglar1 taninmaqla verasalik
hliququ haqqinda sehadatnamenin verilmasi, Baki sehari 20 Yanvar
kiigasi ev 40 {invaninda yerlogson 73 sayli moanzilin 1/6 hissasino
©.9kborovun, 2/6 hissosino Y.Salahovun, 3/6 hissosino Y.Okboro-
vun hiiquglar1 taninmagla verasealik hiiququ haqqinda sehadetnama
verilmasine dair gotnama gabul edilmesini xahis etmisdir.

Baki sehori Yasamal Rayon Mahkemasinin 15 fevral 2019-cu il
tarixli gotnamesi ilo ilkin ve qarsiligh iddialar gismen temin edil-
mis, Y.Salahovun L.Salahovadan miras qalmis emlaki faktiki gebul
etmosi fakti miioyyon edilmis, Baki sehori Z.Xolilov kiigasi ev 35a
tinvaninda yerlason 43 sayli vo Baki seheri 20 Yanvar kii¢esi ev 40
tinvaninda yerlogson 73 saylt manzillorin her birine Y.9kbarovun
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3/6 hissodo, Y.Salahovun 2/6 hissodo, ©.0kborovun 1/6 hissodo
paylarinin miieyyen edilmasi vo onlarin paylarina uygun verasalik
sohadatnamesinin verilmasi vozifasinin Baki soheri 53 sayli Nota-
riat Kontorunun {izerine qoyulmasi goat edilmisdir.

Baki Apellyasiya Moahkamasinin Miilki Kollegiyasinin 20 iyun
2019-cu il tarixli gotnamesi ilo birinci instansiya mehkemasinin
getnamasi dayisdirilmaden saxlanilmigdir.

Hemin getnamoaden narazi qalan Y.Salahov Ali Mehkemanin
Miilki Kollegiyasina kassasiya sikayoti vermisdir.

Ali Mahkomenin Miilki Kollegiyas: miilki igin diizgiin hall edil-
mosi ti¢iin Miilki Macallonin 1134, 1146 vo 1252-ci maddelerinin
sorh olunmasinin zaruriliyi genastine golerak Konstitusiya Mahke-
masind miiraciat olunmasi haqqinda 24 dekabr 2019-cu il tarixli go-
rardad gobul etmisdir.

Is materiallarinda olan 9 avqust 2016-c1 il ve 10 avqust 2016-c1 il
tarixli 0liim haqqinda sehadestnamslerden goriiniir ki, L.Salahova
vo 9.9kbarov 5 avqust 2016-c1 1l tarixinds vefat etmisler. Miras qo-
yanlar ar-arvad olmaqla, eyni giinda, lakin giinlin miixtalif saatlarin-
da vefat etmislor.

Belo ki, Azerbaycan Respublikasi Sehiyye Nazirliyinin Mahke-
mo-Tibbi Ekspertiza vo Patoloji Anatomiya Elmi-Tacriibi ve Todris
Birliyinin 23 avqust 2016-c1 il tarixli Ekspert royinden goriiniir ki,
L.Salahova 5 avqust 2016-c1 il tarixinds tocili tibbi yardim masin1
ilo Kiirdomir rayon Merkoezi Xostoxanasina aparilarken yolda 6l-
miis, yoldas1 ©.9kberov ise Kiirdemir rayon Merkezi Xostoxanasi-
na saat 12:20 radelorinde gotirilmis vo hamin giin saat 14:30 rade-
lorindo 6lmiisdiir.

Miiracietde gosterilmisdir ki, Miilki Macellenin 1134.1-ci madde-
sine goro, qanun iizro varasalik zamani veraselor miras qoyanin 6l-
diiyli maqamda sag olmus sexslor, habelo miras qoyanin 6liimiinden
sonra dogulmus usaglari ola bilerlor. Homin Macallenin 1252-ci
maddasine asasen, ager verose miras agildigdan sonra, lakin miras
gebul edilonadok 6lorse, mirasdan pay almaq hiiququ onun verasele-
rind kegir (irsi transmissiya).

Ali Mahkeamaenin Miilki Kollegiyasinin genastine gore, vorase-
liklo bagli miinasibatlorin tenzimlenmasinde qeyri-miioyyonliyo
soboab olan masala Miilki Macallonin 1146-c1 maddasinde mirasin
acilma vaxtinin miras qoyanin 6ldiiyii giinle toyin edildiyi halda, he-
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min Macallonin 1134.1-ci maddesi ile miras qoyanin 6ldiiyli me-
qamda sag olan soxslorin verase ola bilmesinin tosbit edilmasidir.
Miiraciat edon qeyd edir ki, vorasalikle bagli masalalerin hallinda
miithiim shamiyyeat keosb edon zaman faktoru Miilki Macellenin
1146-c1 maddeasinde “miras qoyanin dldiiyii glin”, 1134-cli madde-
sinde “miras qoyanin 6ldiiyii megam” kimi miiayyen edilmisdir. Bu
1so Miilki Macollonin 1252-ci maddesinde nezerde tutulmus irsi
transmissiyanin totbiqinde geyri-miioyyonliyin yaranmasi ilo nati-
colonir.

Konstitusiya Mahkamasinin Plenumu miiracietle bagh asagida-
kilarin geyd olunmasini zaruri hesab edir.

Azorbaycan Respublikasi Konstitusiyasinin 29-cu maddesinin
VII hissesine asasen, dovlet verasalik hliququna teminat verir.

Varosolik hiiququna teminat miras qoymagi, yoni bir terafden
vosiyyat eda bilmayi, diger toroefden ise verase olaraq mirasi gebul
edib ona sahib olmani nazerde tutur. Verasalik miinasibatlori miras
goyanla veraselar arasinda ganunda nezerde tutulmus osaslar {izra,
yaxud miras qoyanin iradasine asaslanan vasiyyet lizro yaranir.

Varasolik dedikda, dliimiinden sonra fiziki sexsin basqga soxsle-
ro verilo bilen amlak hiiquq (miras aktivi) ve vezifelorinin (miras
passivi) diger soxslora ke¢masi basa diisiiliir. Sexsin 6liimii emlak
vo boazi soxsi geyri-omlak hiiquqlarinin ve vezifalarinin xitamina
soboab olmur, oksine onlar verasealik hiiquq normalarinda gdsterilon
gqaydada basqa soxslore kecir.

Miilki Macellenin 1133-cii maddasine asasen, 6lmiis soxsin (mi-
ras qoyanin) amlaki basqa sexslere (veraselera) qanun iizre vo ya
vosiyyet lizro vo ya har iki esasla kec¢ir. Qanun iizre verasalik (6l-
mils sexsin emlakinin ganunda gosterilmis soxslore ke¢masi) o za-
man qlivvade olur ki, miras qoyan vesiyyatname qoymur, yaxud vo-
siyyotname tamamile ve ya qismen etibarsiz sayilir.

Voroasoalik miinasibatlorinin yaranmasi iigiin, ilk novbads, miras
qoyanin Sliim fakti méveud olmalidir. Miilki Macellonin 1145-ci
maddasine uygun olaraq, miras fiziki soxsin 6liimii ve ya mehkema
torofindon 6lmiis elan edilmosi ile agilir.

Miilki Macallanin 25.2-ci maddesine gore, fiziki sexsin hiiquq
qabiliyyeti onun doguldugu an emsle golir vo oliimii ilo xotm edi-
lir. Beyinin foaliyyetinin dayanmasi 6liim ani1 sayilir.

83



Oliim an1 tibb iscisi (hokim, feldser) torofinden tesdiq edilir vo
qeydiyyat orqanlarina toqdim etmok magsadi ile 6liim haqqinda tib-
bi sohadotnama verilir (Azarbaycan Respublikasi Sehiyye Naziri-
nin 2015-ci il 3 iyul tarixli 52 sayl Omri ile tesdiq edilmis “Oliim
haqqinda tibbi sehadetnamenin™ verilmesi gqaydasina dair Telimat-
”m 1-2-ci bandleri, “Ohalinin saglamliginin qorunmasi haqqinda”
Azarbaycan Respublikast Qanununun 39-cu maddasi).

Fiziki sexsin oliim fakti ve 6liim tarixi (giinii) ise Vetendasliq
Voaziyyati Aktlarinin Dovlet Qeydiyyati orqanlar terefinden veri-
lon 6liim hagqinda sehadetnams ile tesdiq olunur (bioloji 6liim ha-
linda).

Fiziki soxsin mehkame gqaydasinda 6lmiis elan edilmasi do hiiqu-
qi naticesine gora 6liim faktina baraber tutulur vo mehkemse qora-
rinin ganuni qiivveye mindiyi giin sexsin 6liim gilinii sayilir (Miilki
Macsllanin 41.3-cii maddesi).

Nozaro alinmalidir ki, mehkeme soxsin helakinin giiman edildi-
yi glinli onun Oliim gilinii saya biler (Miilki Macellenin 41.4-cii mad-
desi). Belo olan halda, 6liim haqqinda akt geydinde 6liimiin tarixi
moahkame gatnamesinde yazilmis tarixle gostorilir.

Beloliklo, soxsin 6liimili ve ya mahkeme gaydasinda 6lmiis elan
edilmasi hiiquqi fakt kimi mirasin agilmasina seboab olmaqla vere-
solik hiiquq miinasibatlarinin yaranma asasini togkil edir.

Varaso ola bilecek soxslarin dairesi Miilki Macallonin 1134-ci
maddaesi ile miieyyen olunmusdur. Qanun iizre veraselik zamani
varasalar miras qoyanin 6ldiiyli megamda sag olmus sexslor, habe-
lo miras qoyanin Oliimiinden sonra dogulmus usaqlar1 ola bilerlor.
Vasiyyat lizro veraselik zamani vereseler miras qoyanin oldiiyt
maqgamda sag olmus soxsler, habelo miras qoyanin sagliginda ma-
yast baglanmis ve onun oliimiinden sonra dogulmus sexsler, bu
soxslorin onun usaqlar1 olub-olmadigina, habelo hiiquqi sexsler
olub-olmadigina baxmayaraq ola bilerler.

Vorasolorin dairesinin miioyyen edilmasi irsi transmissiya ilo
bagli massalonin hallinde miihiim shemiyyet kesb edir. Miilki Mo-
collonin 1252-ci maddasine osasen, agor vorase miras agildigdan
sonra, lakin miras qobul edilonadoak 6lorse, mirasdan pay almaq hii-
ququ onun varasalarine kegir (irsi transmissiya). Olmiis verosenin
vorasalari mirast onun gobulu miiddetinin sonunadek qalmis vaxt
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orzinde gobul etmolidirlor. Ogor bu miiddet ili¢ aydan azdirsa, {i¢
ayadak uzadilmalidir.

Varasolik hiiququnda irsi transmissiya dedikda, miras agildigdan
sonra Oldiiyiine gore miras1 gebul ede bilmayen verasenin (trans-
mittent) miras1 gobul etmok hiiququnun onun 6z verassalerind
(transmissar) ke¢mosi basa diisiiliir. Yoni ganun ve ya vesiyyat liz-
ro vorasd miras acildigdan sonra miras emlakin gebulu li¢iin ganun-
vericilikde nezerde tutulmus miiddetde miras1 gebul etmaden ve
vorasalik hiiququnu heayata kegira bilmaden 6lerse, mirasi gobul et-
mok hiiququ legv edilmir ve bu hiiquq 6lmiis veresenin verasalari-
na kecir. Bu halda oksi siibuta yetirilmayince mirasi gobul etmadon
Olmiis verasenin miras qoyanin amlakini, miras1 goebul etmak niy-
yotinin mévcudlugu prezumpsiyasi totbiq edilir.

Qeyd olunmalidir ki, Konstitusiya Mahkemasi Plenumunun for-
malasdirdig1 hiiquqi mévqeyo gore, ailo-tominat prinsipinin menti-
qine oasasen miilkiyyatciye yasadigi dovrde mexsus olan emlak
(emlakin miioyyon hissesi) iizerinde serencam vermok hiiququ
onun vofatindan sonra yaxin aile lizvlerine mexsus olmalidir. Bu
prinsip qanun iizre varaselik zamani novbelik, irsi transmissiya qay-
dalarinda 6zlinii gosterir vo mirasin daha yaxin sexsler dairesine
catmasina xidmat edir (““Azerbaycan Respublikast Miilki Macalle-
sinin 1193-cii maddesinin Azerbaycan Respublikas1 Konstitusiyasi-
nin 13-cli maddesinin I vo II hisselerine, 29-cu maddasinin I, II vo
II hisselerine uygunlugunun yoxlanilmasima dair” 2011-ci il 20
oktyabr tarixli Qorar).

Konstitusiya Mehkemasinin Plenumu miiracietde qaldirilan me-
solonin arasdirilmas tigiin Miilki Macellonin 1134-cii maddoasinde
nazorde tutulmus “megam” miiddeasina aydinliq getirilmasini ze-
ruri hesab edir.

“Moagam” sozii miixtelif menalarda islenir: 1) yer, makan; 2)
vaxt, zaman, an, miiddat; 3) vozifo, riitbe, mansab; 4) hal, veziyyat.
Zaman gostoricisi kimi “magam” vaxt, an menalarinda istifade olu-
nur. Bu baximdan, Miilki Macellenin verase ola bilacok soxslerin
dairesini miieyyon edon 1134.1-ci maddesinde nezerde tutulmus
“miras qoyanin 0ldiiyli meqamda sag olmus sexsler” miiddeasi mi-
ras qoyanin 0ldiiyli anda sag olan verasalor menasinda basa diisiil-
molidir. Miras qoyanin verasalarinin toyin edilmesi ligiin do onun
doqiq 6liim an1 miieyyen edilmelidir. Bu an irsi transmissiya ilo
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bagli mesoalonin hellinde mithiim ehomiyyet kosb edir. Belo ki, mi-
ras qoyanin 6ldilyli anda sag olmus verese miras qobul edilonadok
varasolik hiiququnu hayata ke¢irmadan 6loerse, sonuncunun miras-
dan pay almagq hiiququ onun vereselerine kegir. Oliim aninin miioy-
yonlogdirilmasi miimkiin olmadig1 toqdirde ise eyni glinde vofat
eden, biri digarinden sonra verase olmaq hiiququna malik soxsler
eyni anda 6lmiis hesab edilmali ve onlarin bir-birinin verasesi olma-
s1, habelo irsi transmissiyanin totbiqi Miilki Macellonin 1134.1-ci
maddasinin mezmununa uygun olaraq istisna edilmslidir. Eyni anda
Olmiis hesab edilmis miras qoyanlarin her biri li¢lin ayriliqda miras
acilmali ve veraseleri miivafiq qaydada vereseliye ¢agirilmalidir.

Qeyd edilmalidir ki, Roma hiiququna esaslanaraq miilki hiiquqda
eyni anda 6lmiis sexsler kommorient adlandirilir ve onlarin bir-biri-
nin vorasasi olmasi istisna edilir. Sexslerin kommorient olaraq qe-
bul edilmesi iigiin onlarin eyni hadise naticesinde (zalzalos, dasqin
vo s.) vo ya mixtelif seboblorden 6lmasi eshemiyyet kosb etmayo-
rok, eyni giinde 6len ve 6liim aninin mileyyanlasdirilmasi miimkiin
olmayan soxslor kommorient hesab edilerek onlarin bir-birinin ve-
rosasi qisminda ¢ix1s etmosi istisna edilir.

Belaliklo, verasalik hiiquq normalarinin mahiyyeti vo mezmunu
baximindan Miilki Macellonin 1134.1-ci maddesinde “meagam” so-
zll zaman gostoricisi kimi konkret an1 ifads edir.

Mirasin acilma vaxtt Miilki Macallonin 1146-c1 maddasi ile
miioyyon edilmisdir. Homin maddaye asasen, miras qoyanin o6ldii-
yl ve ya fiziki soxsin mehkema qaydasinda 6lmiis elan edilmesi ba-
rode mahkemsa gorarinin qlivveye mindiyi giin mirasin agildigi vaxt
sayilir.

Qeyd olunmalidir ki, miilki hiiquqlarin hayata kec¢irilmasi vo mii-
dafiasi vaxt (zaman) kateqoriyasi ile six baghdir. Miilki hiiquqlarin
movecudlugu, pozulmus hiiquglarin miidafiasi ve miilki-hiiquqi nati-
color mehz vaxt (zaman) kateqoriyasi ilo mehdudlasir. ©Omlak ve
geyri-omlak miinasibatloerinin hiiquqi tenzimlonmesinde miiddeatlor
miihiim rol oynayir.

Miilki hiiquqda miiddet dedikds, miilki hiiquq miinasibatlorinin
(miilki hiiquq ve vezifelerin) emala golmasinin, deyisdirilmesinin
vo ya xitaminin bagli oldugu vaxt an1 ve ya vaxt dovrii (kesiyi) ba-
sa diistiliir.
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Miilki Macollonin “Miiddetlerin hesablanmasi” adlanan XVII
foslinin 367-ci maddesine uygun olaraq, miiddat miilki hiiquq ve
vozifalorin emale galmaesinin, doyisdirilmesinin ve xitaminin bagh
oldugu vaxtdir. 9qdle miieyyenlasdirilon ve ya mehkemae torofin-
den toyin edilon miiddat toqvim tarixi ile ve ya iller, aylar, hafteler,
giinler vo ya saatlar ilo hesablanan vaxtin bitmasi ilo miioyyenlos-
dirilir. Miiddet ham¢inin hokman bas vermali olan hadisenin gostoe-
rilmasi ile miiayyonlasdirils biler.

Vaxt dovrii ile miieyyenloesdirilmis miiddetin axim1 teqvim tari-
xinden ve ya miiddatin baslanmasi ii¢lin miiayyenlasdirilmis hadi-
sonin bas vermasinden sonraki giin baslanir (Miilki Macallonin
368-ci maddaesi).

Miilki Macellenin 368 ve 1146-c1 maddslerinin olageli tehlili
onu gostorir ki, hemin Macsallenin 1146-c1 maddesi miiddatin bag-
langicinin xiisusi qaydasini nozerde tutur. Miras qoyanin Sldiyi
giin vo ya fiziki soxsin mehkeme terofinden 6lmis elan edilmasi
barodo mahkema gerarimin qiivveye mindiyi giin mirasin acildigi
vaxt sayilir.

Belaliklo, Miilki Macellonin mirasin agilma vaxtini tonzimlayen
1146-c1 maddesinde nezerde tutulmus “giin” anlayis1 miras qoya-
nin 6liimii anindan sonra hesablanan iyirmi dord saatliq sutka mena-
sinda deyil, miras qoyanin 6liimiiniin bas verdiyi giin, teqvim tarixi
olaraq gebul edilmalidir. Miras qoyanin 6ldiiyli giin toeqvim tarixi
etibar1 ilo veraselikle bagl qanunvericilikde nazerde tutulmus bir
sira masalalarin halli {igiin mithiim meyar kimi ¢ixis edir. Mahz he-
min tarixden etibaran miras1 gebul etmak li¢iin ganunvericilikle no-
zorde tutulmus miiddetin aximi1 baslanir, gebul edilmis miras agildi-
g1 glinden veraseonin miilkiyyeti sayilir, eloce do veraselik sohadot-
namasi vorasalara bir qayda olaraq, mirasin agildig1 giinden alt1 ay
kecdikden sonra istenilon vaxt verilir (Miilki Macallonin 1246,
1255 vo 1322-ci maddsleri). Qeyd edilon masalalerin hallinde mi-
rasin agilma tarixi miras qoyanin oldiiyli gilin, teqvim tarixi olaraq
miieyyon edilir vo qanunvericilikdo miioyyon edilmis miiddatlorin
axim1 hemin teqvim tarixinden baslamaqla hesablanir.

Gostorilonloro oasason, Konstitusiya Moahkemesinin Plenumu
asagidaki neticelers golir:

— Miilki Macallonin 1134, 1145 vo 1146-c1 maddeslerine uygun
olaraq miras fiziki soxsin 6ldiiyli ve ya 6lmiis elan edilmosi barado
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mohkeoma gorarinin qiivveye mindiyi giin onun 6limi ve ya moh-
komsa torafindon 6lmiis elan edilmasi ilo agilir vo miras qoyanin 6l-
diiyli anda sag olmus soxslar vorase ola bilerlar;

— Eyni giinds 6len ve biri digarindan sonra verase olmaq hiiququ-
na malik soxslorle bagl irsi transmissiyanin totbiqi {i¢iin miras qoya-
nin doqiq 6liim an1 mileyyen edilorok daha sonra 6loen sexs ondan
ovval Olon soxse vereso hesab edilir. Bu an1 miioyyoanlosdirmak
miimkiin olmadig1 teqdirde eyni giinds 6len sexsler hiiquqi varislik
baximindan eyni anda 6lmiis sexsler hesab edilarak har biri i¢iin ay-
riligda miras agilir ve irsi transmissiyanin totbiqi istisna edilir.

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini vo “Konstitusiya Mehkemasi haqqinda™ Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslorini
rohber tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemaesi-
nin Plenumu

QORARA ALDI:

1. Azoerbaycan Respublikas1 Miilki Macellasinin 1134, 1145 veo
1146-c1 maddalarine uygun olaraq miras fiziki sexsin 6ldiiyii ve ya
Olmiis elan edilmasi barede mehkema gerariin qlivveye mindiyi
giin onun Oliimii ve ya mehkemsa terafinden 6lmiis elan edilmesi ilo
acilir ve miras qoyanin 6ldiiyii anda sag olmus soxslor verase ola bi-
lorlor.

2. Eyni gilinde 6lon va biri digerinden sonra verase olmaq hiiqu-
quna malik sexslerle bagli irsi transmissiyanin totbiqi ti¢lin miras qo-
yanin deqiq 6liim an1 miiayyen edilorok daha sonra 6lon soxs ondan
avval Olen soxso verese hesab edilir. Bu an1 miieyyoanlasdirmoek
miimkiin olmadigi teqdirde eyni giinds 6lon sexsler hiiquqi varislik
baximindan eyni anda 6lmiis sexsler hesab edilerak her biri li¢iin ay-
riligda miras agilir ve irsi transmissiyanin totbiqi istisna edilir.

3. Qorar dorc edildiyi giinden qiivveye minir.

4. Qorar “Azarbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde vo “Azerbaycan Respublikasi Konstitusiya
Mahkemasinin Malumati”nda derc edilsin.

5. Qeorar gotidir, he¢ bir orqan ve ya soxs torefinden legv edile,
doyisdirile ve ya resmi tofsir edile bilmez.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

MMOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIKAHCKOW PECITYBIIUKU

O TOJIKOBAHMM HEKOTOPBIX MOJIOKEHUH cTaTeil
1134, 1146 u 1252 I'pa:kaaHCKOI0 KoJAeKCa
A3zepbaiizkanckoil Pecniydimkn

24 ¢espans 2020 rona ropoa baxy

[Inenym Konctutynumonnoro cyma AszepOaiimpkanckoin Pecry6-
auku B coctaBe Dapxama AbOnmynnaeBa (mpeacenarens), CoOHBI
CanmanoBoi (cympsa-noknanunk), Cymadoer ['acanoBoit, Pormrana
Ucmannosa, Ixeiixyna ['apamkaeBa, Padasns I'Banagze, Maxupa
Mypanosa, Ucel Hamxadosa u Kampana [laduena,

C ydyacTueM cekperaps cyna Byrapa 3eiinanosa,

MpECTaBUTENEN 3aMHTEPECOBAHHBIX CYOBEKTOB — CYAbU
BepxoBHoro cyma AsepOaiimxanckoir Pecmybnukum Wnbrapa
JlaMupoBa u I1aBHOTO KOHCYJIBTAHTa OTJea SKOHOMUYECKOTO 3aK0-
Ho/marenbcTBa Ammapata Mwummmn Memxnuca A3sepOaiikaHCKON
Pecniyonmuku ®apuna ['apxuena,

JKcIepTa — JoKTopa ¢uiaocoduu mo mpamy, JoieHTa barupa
Acanosa,

CleNUaJINCTa — CyIbUM bDAaKMHCKOro amneasiiuOHHOTO Cyaa
Hkpama [lupunosa

B coorBeTcTBUH ¢ 4acTelo VI crarem 130 Koncturynun
Azepbaiipkanckoit PecryOnukn Ha OCHOBaHWUM  OOpamieHUs
I'paxxnanckoilt komnerun BepxoBHoro cyna AszepOaiimgkaHcKol
PecniyObnuku paccMoTpenl B OTKPHITOM CyAcOHOM 3acedaHud B
HopsiJIke 0COOOT0 KOHCTUTYIMOHHOTO TPOU3BOJICTBA KOHCTHUTY-
IIUOHHOE JIEJI0 O TOJIKOBAaHWU HEKOTOPBIX MOJIOKEHUM cTareit 1134,
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1146 u 1252 I'paxxganckoro komekca AsepOaiimxaHckoi Pecry6-
JHKH.

3acaymas noknan cyapu C.CaJMaHOBOM MO /i€y, BBICTYIUICHUS
NpEACTaBUTENCH 3aWHTEPECOBAaHHBIX CYOBEKTOB U CIELMAJHCTA,
MHEHHUE 3KCIlepTa, U3yuyuB M 00CyauB Marepuaibl gena, [lnenym
KonctutynmonHoro cyna AzepbOaiimkanckoit PecryOonuku

YCTAHOBMNIJI:

I'paxxnanckas koserust BepxoBHoro cyna AsepOaiiikxaHCKoM
Pecniybnuku (manee — I'paxaanckas xomerust BepxoBHoro cyna),
obparuBmuch B KoHcTUTyumoHHBIN cyn AsepOailmkaHcKon
PecniyOnuku (nanee — KOHCTUTYIIMOHHBIN Cy/l), MpOCUiia AaTh TOJ-
koBanue crare 1134, 1146 u 1252 I'paxkaaHCKOro Kojekca
Azepbaiimkanckoit PecriyOnuku (manee — ['paxmaHcKuil KOJEKC)
JUISL TIPABUJIBHOTO NPUMEHEHUsl MPEeTyCMOTPEHHOM B crarbe 1252
JTAHHOTO KOJIEKCa MPAaBOBOM HOPMBI, CBSI3aHHOM C HACJIEICTBEHHOM
TPAHCMUCCHUEH.

Kakx BugHo u3 oOpamenus, F).CamaxoB, oOpaTuUBIIUCH B
Scamanbckuii pailoHHBINA Cyz ropona baky ¢ HCKOBBIM 3asiBI€HUEM
IpPOTUB OTBETYMKOB — A.AkmnepoBa u HoTapuanbHOl KOHTOPBI
HOoMep 53 ropoma baky, mpocui nmpuHATH penieHre 00 ycTaHOBIe-
HUU (aKTa MPUHATUSA UM B Kau€CTBE HACJIEJCTBEHHOTO MMYILECTBA
KkBapTup — HoMmep 43 mo axpecy: ropoxn baky, ynuna 3.Xanumosa,
oM 35a u Homep 73 mo axpecy: ropoa baky, ynuia 20 SuBapsi, 1om
40, ocTaBIIKXCS B HACJIEACTBO OT NOKOMHOM Aodepu JI.CanaxoBoii,
YCTaHOBIIEHUM B pasMepe 2 YaCTU JAaHHBIX KBAapTHUP €ro
HACJIEACTBEHHOM J0JIM, B pa3Mepe )2 — HaCJIEICTBEHHOW [0JIH
FO.AknepoBa u Bbljaue B CBSI3U C 3TUM CBUJETENILCTBA O MpaBe Ha
HACJIEJICTBO.

OpnnoBpemenHo A.AxmnepoB u HO.AkmepoB (B KauecTBe €ro
3aKOHHOTO MpeAcTaBuTeNsl — A.AKNEpOB), MOJaB BCTPEYHOE HCKO-
BOE 3asBJICHHE NMPOTUB 0TBeTUHUKOB — FO0.CantaxoBa n HorapuansHoii
KOHTOpPBI HOMep 53 ropona baky, mpocuiM NPUHSATH pPELIEHUE O
BbI/Ia4€ CBUJIETENIHCTBA O IIPABE HA HACJIEACTBO C IPU3HAHUEM [1paBa
A.Axnepona Ha 5/12, FO.CanaxoBa — Ha 2/12 u }O.AxnepoBa — Ha
5/12 4gactu kBapTUpbl HOMep 43 mo azapecy: ropoa baky, ymuia
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3.Xanuiosa, oM 35a 1 BbI1aYe CBUJIETENILCTBA O MPABE HA HACIE-
CTBO C mpu3HaHHeM mpaBa A.Akneposa Ha 1/6, F0.CanaxoBa — Ha
2/6 u F0.AxknepoBa — Ha 3/6 yacTu KBapTUPHI HOMEp 73 1O aapecy:
ropox baky, ynuna 20 SuBaps, nom 40.

Pemiennem flcamanbckoro paiioHHOTO cyaa ropoga baky ot
15 ¢espans 2019 rona nepBoHaYaIbHBIN U BCTPEYHBIM MCKUA OBUIH
YAaCTUYHO  YJAOBJIETBOPEHBI, YCTAaHOBIEH (aKT MPUHSITHUS
10.CanaxoBblM HMyIIECTBa, OCTABIIErOoCs B HACJIEACTBO OT
JI.CanaxoBoi, MOCTaHOBJIEHO ycTaHOBUTH 0K FO.Akneposa B pas-
mepe 3/6, HO.CanaxoBa — B pasmepe 2/6 u A.AxnepoBa — B pa3mepe
1/6 gactu xaxmoi u3 KBapTup — HOMEp 43 1o azapecy: ropon baky,
yauna 3.Xanunosa, 1oM 35a u HoMep 73 mo azapecy: ropox baky,
yinuua 20 SuBaps, noM 40 u Bo3noxuts Ha HoTapuanbHyt0 KOHTOPY
HOoMep 53 ropona baky 00s3aHHOCTH MO BbIa4ye CBUJECTENILCTBA O
IpaBe Ha HACJIEJICTBO B COOTBETCTBUU C MX JOJSIMHU.

Pemennem ['paxxaanckoil Komiernu bakmHCKOTO anesusaiuoHHO-
ro cyna ot 20 utons 2019 rona pemieHue cyna nepBod MHCTAHIIUU
OBLJIO OCTaBlIeHO 6€3 U3MEHEHUHI.

HenoBonbHbili manubiM permiennem HO.CanaxoB moman kacca-
UOHHYIO kajio0y B ['paxkaaHckyto kouieruto BepxoBHoro cyna.

['paknanckast kosuierus BepxoBHOro cyma, mpuasi K BBIBOAY O
HEOOXOMMOCTH TOJIKOBaHMsa crtarer 1134, 1146 m 1252
I’paxkmanckoro kojekca sl MPaBWIBHOTO pa3pelieHus TpakKIaH-
CKOTO JleNla, TpHHSATIA ompeneneHne o0 oOpameHuu B
Konctutyrnumonnsiii cyn ot 24 nexadbps 2019 rona.

W3 Haxogsmmxcsl B Marepuaiax Jeja CBUACTENbCTB O CMEPTH OT
9 asrycra 2016 roma m 10 aBrycra 2016 roma BUIHO, YTO
J.CanaxoBa u A.AknepoB ckoHuanuch 5 asrycra 2016 rona.
Hacnenonarenu, siBisisich, CynpyraMmu, CKOHYaJIUuCh B OJUH J€Hb, HO
B pa3HOE BpeMsl.

Tak, kak BUAHO U3 IKCIEPTHOTO 3akitoueHus: HayuHo-mpaktuye-
CKOTO M yueOHOro oobeanHenus “CyneOHo-MeAUIMHCKAs SKCIIEPTH-
3a W Marojlorhuyeckasi aHatoMuss” MUHHUCTEPCTBA 3PaBOOXPAHEHHUS
Azep0Oaitxkanckoir PecmyOmuku ot 23 asrycra 2016 rona,
JI.CanaxoBa 5 aBrycra 2016 roga ckoH4anach B MalllMHE CKOpOMA
MEAUIIMHCKOW moMoImu 1o jopore B LleHTpasibHyI0 OONBHUILY
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Kropnamupckoro paitona, a ee myx — A.AkrepoB ObLJT JOCTABIICH B
LenTtpanbayto 6ompHUIly Kropmamupckoro paiiona okono 12:20 u
CKOHYAJICA B TOT e JeHb B 14:30.

B oOpamenun ykazaHo, 4To comtacHo crtarbe 1134.1
I'paxkmanckoro konekca, mpu HACJIEAOBAHUU 110 3aKOHY HACJIETHUKA-
MU MOTYT OBITH JIUIA, HAXOJSIINECS B KUBBIX K MOMEHTY CMEPTH
Hacjeaodaresnis, a TakkKe JeTH HacjeloAaress, POAUBIINECS MOCe
ero cmeptu. Ha ocHoBanuum crarbu 1252 nanHOro Kojiekca, B cirydae
CMEPTH HACIIEIHUKA NIOCJE OTKPBITHS, HO O IPUHATHS HACJIEACTBA
paBO Ha MOJIYYEHHE JO0JIU HACIEACTBA MEPEXOANUT K €ro HaCIeaHH-
KaM (HacJieICTBEHHasl TPAHCMUCCHSI).

CornacHo BbiBOAy I'paxpaHckoil kojuiermu BepxoBHoro cyna,
BONPOC, BBI3BIBAIOUINN HEONPEIECIEHHOCTh B PEryJIHUpPOBAHUU
OTHOILIEHUI, CBA3aHHBIX C HACJIEACTBOM, 3aKJII0Ya€TCs B TOM, UTO,
TOrJa Kak B crarbe 1146 ['paknaHcKOro KoJekca BpeMEHEM OTKPbI-
THUSI HACJIEJCTBA MPU3HAETCS JICHbh CMEPTU HACJIEA0aTeNsl, CTaThen
1134.1 naHHOrO KOJEKCa 3aKPEIUIEHO, YTO HACJIEAHUKAMU MOTYT
OBITH JIWIIA, HAXOSIIUECS B )KMBBIX K MOMEHTY CMEpPTHU Hacleo-
natensi. OOpaTuBLIMicS OTMeudaeT, 4To (aKTop BpEeMEHH, IMpe-
CTaBJISIOIIMI Ba)KHOE 3HAYEHNE B pa3pelICHUH BOIIPOCOB, CBS3aH-
HBIX C HACJEJICTBOM, YCTAHOBJEH B crarbe 1146 ['paxmgaHckoro
KOJIEKCa KaK “JIeHb CMEPTH Haclienoaarens’, a B crarbe 1134 kak
“MOMEHT CMepTU Hacjegojaress’. ITO NPUBOJUT K BO3HUKHOBE-
HUIO HEONPEIEIIEHHOCTH B NMPUMEHEHUH HACJIEICTBEHHOUN TpaHC-
MHUCCHUH, MPETYCMOTPEHHOMN B cTaThe 1252 I'paxkaaHCKOrO KOJEK-
ca.

[Tnenym KOHCTUTYIIMOHHOTO Cy/ia CYMTAET HEOOXOIUMBIM OTME-
TUTh B CBSI3U C OOpAILIEHUEM CIIEIYIOLIEE.

Ha ocnoBanum wyactu VII cratem 29 Konctutynuun
Azepbaiimkanckoit PecniyOnuku, rocyapcTBO TapaHTHPYET IMPaBoO
HACJIEI0BAHMUS.

["apanTusi mpaBa HacJEIOBaHUS MPEAYCMaTPUBAET OCTaBIICHUE
HACJIE/ICTBA, TO €CTh, C OJHOM CTOPOHBI, BOBMOXKHOCTh COCTABUTh
3aBellaHue, a ¢ APyroi, — MPUHATh HACJIE/ICTBO B KAUYECTBE HACHE/I-
HUKa M BlajeTh WM. HaciencTBeHHbIE OTHOILIEHHS BO3HUKAIOT
MEXIy HacleIolaTe]IeM M HacJeIHMKaMu Ha OCHOBaHUAX, Mpe.-
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YCMOTPEHHBIX 3aKOHOM, WJIM K€ MO 3aBEIlIaHHI0, OCHOBAHHOMY Ha
BOJIE HACJIEZOAATENs.

[Ton HacnemoBaHMEM MOAPA3yMEBAETCS BO3MOXKHOCTH MEpeadn
JPYTUM JIUIIaM MUMYIIECTBEHHBIX TpaB (HACIEJACTBEHHBIN aKTHB) U
oOsi3aHHOCTEH (HACTIEeICTBEHHBIN MaccuB) GU3NIECKOTO JINIA, KOTO-
pBI€ TIOCJIE €r0 CMEPTH MOTYT OBITh TEpelaHbl TaHHBIM JIUIAM.
CMepTh JHlIa HEe SBISIETCS MPUUYUHON MPEKpaleHus UMYIIEeCTBEeH-
HBIX U HEKOTOPBIX JUMYHBIX HEUMYILECTBEHHBIX IMpaB U OOs3aHHO-
CTEeH, HAIIPOTUB, OHU MEPEXOAIT K APYTUM JIMIAM B MOPSAKE, yKa-
3aHHOM B IMPABOBBIX HOPMAaX, PETYIHUPYIOUIUX HACIEACTBEHHBIE
OTHOLIEHUS.

Ha ocHoBanuu crateu 1133 I'paknanckoro kojekca, UMyIIECTBO
yMepIiero juia (Haciaemoaaresis) MEepeXOAuT K JPYyTUM JIMIam
(HacnenHWKaM) B CHJIy 3aKoHa JIMOO 3aBellaHus, JUOO Mo 00oUM
ocHoBaHusAM. HacnenoBanue no 3akoHy (mepexo UMyIlecTBa ymep-
IIETO K JIMIaM, YKa3aHHBIM B 3aKOHE) HACTYIIAET B TOM CIy4ae, €Cliu
Hacjeno/iareab HE OCTAaBUT 3aBelllaHus JMOO 3aBellaHue IMOoJ-
HOCTBIO WJIM YACTUYHO MPU3HAHO HEJEHCTBUTEIIHHBIM.

JI1s1 BOBHUKHOBEHUSI HACJIEICTBEHHBIX OTHOIIEHUW B TMEPBYIO
oyepeqb TOMKEH MMETh MecTo (akT cMepTH Hacienonarens. B
COOTBETCTBUU €O cTaTheil 1145 ['parkaaHcKOro Kojiekca HacIeACTBO
OTKPBIBACTCSI CO CMEPTHIO (PU3MUECKOTO JIUIA JTHOO ¢ 0OBSBICHUEM
€ro CyJIOM YMEPIIHUM.

Cornacno craree 25.2 I'pakgaHckoro komekca MpaBOCHOCO0-
HOCTh (DPM3MUECKOTO JIMIIA BOSHUKAET B MOMEHT €r0 POXKIEHUS U
IpeKpaliaeTcs cMepTbio. MOMEHTOM CMEpTH MpHU3HAETCS MpeKpa-
IIEHUE JEATeIbHOCTH MO3ra.

MOMEHT CMepTH YeJIOBEeKa YIOCTOBEPSET MEIUIIMHCKHIA PaboT-
HUK (Bpad, Genpamiep), KOTOPbIA BbIIAET MEAUIIMHCKOE CBHUICTEIh-
CTBO O CMEpPTHU C LENbIO0 MPEICTABICHHUS B OpraHbl PErHCTpPalUU
(myHKTHI 1-2 UHCTpYKIIMU O TOpsAIKE BhIIA4YH ““MeIUIIMHCKOTO CBH-
JIETENBCTBA O CMEPTU’, YTBEPKIACHHON ITPUKA30M MUHHUCTpA 3/pa-
BOOXpaHeHus1 AzepOaiimkanckoil Pecniyonuku ot 3 utons 2015 rona
HOoMep 52, cratbst 39 3akona Aszepbaiimxanckoil Pecyonuku “O06
OXpaHe 3/I0POBbs HACEJICHUS ).
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@dakT cMepTHu U ata (IeHb) CMepTH (U3NIECKOTO JIMIA MOATBEP-
KJIaeTCsl CBUJCTENILCTBOM O CMepTU (0 OMOJIOTMYECKOM CMepTH),
BBIIAHHBIM OpPTaHAMM IOCYJapCTBEHHOM PETMCTPALMK aKTOB Ipax-
JAHCKOT'O COCTOSIHUS.

OObsBIIEHNE TUIIA YMEPIIUM B CyA€OHOM NOPSAJIKE 10 IPABOBBIM
HOCIIEICTBUSIM TpUpaBHUBAETCS K (haKTy CMEpTH, AHEM CMEpTU
JMIA CYATAETCA I€Hb BCTYIUIEHHS B 3aKOHHYIO CHJIy PELICHUS Cyaa
(ctatbs 41.3 I'paxkaaHCKOTO KOJEKCA).

Crnenyer y4ecTb, YTO CyJl MOXET MPHU3HATh THEM CMEPTHU JIMLA
NeHb ero mpenmnonaraemoii rubenu (ctarbs 41.4 I'paxmaHckoro
Koziekca). B aTom citydae nara cMepTH B aKTOBOM 3alKCHU O CMEPTH
ABIIAETCS 1aTOW, 3alIMCAHHON B PELICHUM CyJa.

Takum oOpa3oM, cCMEPTh JHIA WU OOBSIBICHUE €r0 YMEPILIUM B
CyneOHOM TpsIKe, Oyaydr OCHOBAaHHEM ]ISl OTKPBITUS HACIIECTBA,
Kak IpaBOBOIO aKTa, SBJISIETCSI OCHOBAHUEM BO3HMKHOBEHUS
HACJIEICTBEHHBIX NTPAaBOOTHOILIECHUI.

Kpyr nun, xotopsle MOryT OBITh HAacClIE€JHHKAMH, OIpENeleH
crareeii 1134 I'paxxnanckoro koaekca. [Ipu HacienoBaHnu no 3ako-
HY HacJeIHWKAMH MOTYT OBbITh JIMIA, HAXOMASIIHUECS B KUBBIX K
MOMEHTY CMEpPTH Haclle[lofaress, a TakkKe JETH HacIeloaares,
poauBLIMECs nocie ero cMepTH. [Ipu HacenoBaHNM 1O 3aBEIAHUIO
HaCJIeZIHUKAMU MOTYT OBbITh JIMIA, HAXOAIINECS B AKUBBIX K MOMEH-
Ty CMEpPTH Haclle[oJaTess, a TakKe 3a4arble MpHU KU3HU U POAUB-
HIMECS MOCIIe CMEPTH HACIE0/1aTelNsl, HE3aBUCUMO OT TOTO, SIBJISIFOT-
Csl JIM OHHU €0 JIETbMU U ABIIIOTCS JI FOPUINYECKUMH JINLAMHU.

Omnpenenenue Kpyra HacJEeJHUKOB IIPEACTABIIAECT BaXKHOE 3HAYE-
HUE TpU pa3pelIeHUuH BOIPOCa, CBSA3aHHOTO C HACIEACTBEHHOU
Tpancmuccuer. Ha ocHoBannu crareu 1252 ['paxkganckoro koaekca,
B Cllyda€ CMEpPTH HACJIEAHHMKA MOCJE OTKPBITHS, HO 10 MPUHATHSA
HACJIEJICTBA PABO Ha MOJIyYEHHE JOJIU HACIEACTBA IEPEXOIUT K €T0
HacJle/IHUKaM (HacJleICTBeHHas TpaHcMuccus). Hacnennuku ymep-
IIEro HacJIeHUKA JI0OJKHBI IPUHSITH HACJIEICTBO B TEUEHUE BpeMe-
HU, OCTaBIIErocsi A0 OKOHYaHUsS CpoKa Jjisi ero npuHsatus. Ecin
3TOT CPOK COCTABJISIET MEHEE TPEX MECSIIEB, OH JIOJKEH OBbITh MpO-
JUIEH JI0 TPEX MECSALIEB.
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B nacnezncTBeHHOM mpase MOJ TPAHCMUCCHEUN MOAPA3yMEBACTCS
nepexo]| Mocjie OTKPhITHUSA Haclie[CTBa IpaBa HaclelHUKa (TpaHC-
MUTTEHTA), HE YCHEBIIET0 MPUHSITH HACJIE/ICTBO M0 MPUUYUHE CMEP-
TH, HA IPUHSATHE HACIIEJCTBA K €r0 HACJIEIHUKAM (TpaHCMHUCCApaM).
To ecTp, eciii HacCIEAHUK MO 3aBEUIAHUIO WM MO 3aKOHY, yMeEp
MOCJI€ OTKPBITUSI HACIIEJCTBA, HE YCIIEB NPUHSAThH €r0 B CPOK, yCTa-
HOBJICHHBIN 3aKOHOJATEJIbCTBOM JUIsl HPUHSATHS HAcJIEACTBA, TO
IIpaBO Ha MPUHATHE HACJIEACTBA HE AaHHYJIUPYETCS, a MEPEXOJUT K
HacJeIHUKaM yMepliero Haciennuka. [Ipu stom nmpumensercs npe-
3yMIIUS CYLIECTBOBAHMS y HAacleJIHHMKA, YMEpUIEr0 HE IMPUHSB
HACJEICTBO, HAMEPEHMS IPUHATh UMYILECTBO, HACIEACTBO Hace-
JofaTess, oKa He JOKa3aHO MHOE.

Cremyer OTMETUTB, YTO COIVIACHO MPABOBOM MO3UIMHU, CHOPMHUPO-
BaHHOU [1nenymom KoHCTUTYIIMOHHOTO Cy1a, COMIaCHO JIOTUKE TPUH-
IIUIa CEMEUHOTO ONaronoyyusi, MpaBo PacrlopsHKEHUsT UMYIIECTBOM
(ompeieieHHOM YacThi0 UMYIIECTBA), MPUHAAISKAITUM COOCTBEHHU-
Ky MpH >KU3HHU, TIOCIIE €r0 CMEPTH JIOJDKHO NPUHAIJIEKATh OJIM3KUM
4JieHaM ero ceMbH. [Ipu HaclienoBaHNUM 110 3aKOHY 3TOT IIPUHLMI IIPO-
SIBISIET ce0sl B IIPaBUJIaX OYEPEHOCTH, HACIIEICTBEHHON TPAHCMUCCUH
U CIYXHT TMOJYYEHUIO HACIIECTBA KPYyroM HauOosee OMM3KUX JIMIL
(ITocranoBnenne “O mOpoBepke COOTBETCTBUSI cTarhu 1193
I'paxxnanckoro konekca Azepoaimkanckoit Pecyomuku yactsm [ u 11
cratbu 13, wactam I, II wu III crateu 29 Koucturyuuu
Azep0aitmkanckoii Pecriyonmuku™ ot 20 okta6ps 2011 rona).

Jlist u3ydeHust moCTaBICHHOTO B oOpamieHuu Borpoca [lnenym
KoHCTUTYIIMOHHOTO Cy/ia CYUTaeT HEOOXOAMMBIM BHECTH SICHOCTh B
MOJIOKEHUE ““MOMEHT’, MNpPEeAyCMOTpeHHOe B cratbe 1134
I'paxxmanckoro xKopekca.

CnoBo ‘“MOMEHT” ymoTpeOiseTrcss B Pa3IMYHbIX 3HAUYCHUAX:
1) Mecto, MPOCTPaHCTBO; 2) BpeMsl, MPOMEKYTOK BPEMEHH, MOMEHT,
CPOK; 3) MOMKHOCTb, 3BAaHUE, TIOJIOKEHHE; 4) COCTOSIHUE, CUTYaIIHS.
B »sroM koHTekcTe mpenycmoTpeHHoe B cratbe 1134.1
I'paxxnaHckoro Kojekca MojJoKeHUe “Muia, HaXOAAIIHUECS B dKUBBIX
K MOMEHTY CMEPTH HacJenoaaTess’’, yCTaHaBIUBAOIIee KPyT JIMII,
KOTOpBIE MOTYT OBITh HAcCJEeIHUKAMH, CJIEAyeT MOHUMATh B 3Haye-
HUW HACJEIHUKOB, HaXOMSIIMXCA B KUBBIX K MOMEHTY CMEPTH
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Hacyenofaress. TOUHbII MOMEHT CMEpPTH HacleoAareis JOJKEH
OBITh YCTAHOBJICH W ISl OINpENeJICHUs] €ro HacJIeIHUKOB. JlaHHBIN
MOMEHT TPEJCTABIsET BaXXHOE 3HAYCHHE B pa3pelIeHUHU BOIpoca,
CBSI3aHHOTO C HACJIEJICTBEHHOW TpaHcMmuccueil. Tak, eciu Hacien-
HUK, HaXOJMBILUKCS B KUBBIX K MOMEHTY CMEPTHU HaCJEI0/AaTes,
yMep 10 NPHUHATHS HACJIEACTBA, HE BOCIOJb30BABIIMCH IPABOM
HACJIeIOBaHUs, TO TPaBO MOCIEIHEro Ha TMOJy4eHHEe MAO0IH U3
HACJIEJICTBA MEPEXOAUT K €ro HacieqHukaM. B ciydae, ecnu ycra-
HOBUTh MOMEHT CMEpPTH HE MPEACTABIISIETCS BO3MOXHBIM, JIHIIA,
yMepIlre B OJIMH JICHb U 00IaJaloIIye MPaBoM HACIIEAOBAHUS OIMH
1I0CJIE APYTOT0, TOJKHBI CYUTATHCS YMEPUIMMH OJIHOBPEMEHHO, OHU
HE MOTYT SIBJISITHCS HACJIEIHUKAMHU JPYT JPyra, HEBO3MOKHO TaKXKe
OpUMEHEHUE HACJIEeICTBEHHOW TPAHCMUCCUU B COOTBETCTBUU C
conepxkanueM crarbu 1134.1 I'paxxknanckoro koxekca. JJist Kaxaoro
W3 HacliefoAarenei, MpPU3HAHHBIX YMEpPLIIMMHU OJHOBPEMEHHO,
OTKpPBIBAETCSL OT/EJIbHOE HACIEICTBO, U HUX HACICOHUKH MPU3bI-
BAIOTCA K HACJEJICTBY B COOTBETCTBYIOIIEM MOPSIKE.

CrnenyeTr OTMETUTh, YTO €CJIM CChUIAThCS HA PUMCKOE MPaBo, TO B
IpaKJaHCKOM IIpaBe JIMLA, YMEPUINE OJHOBPEMEHHO, UMEHYIOTCS
KOMOPPUEHTAMH, OHU HE MOTYT SBISTbCS HACIECIHUKAMHU IPyT
npyra. KomoppueHntamu nmpu3HaroTcs JIMla, yMEpIue B OAUH JCHb,
BHE 3aBUCHUMOCTH OT TOrO, HACTyNWJa JIU CMEPTh B pe3yibTare
OJTHOTO U TOTO K€ MPOMCIIECTBUS (3EMIIETPSACEHNUE, HABOJHEHUE U
Ip.) WIKA 1O Pa3HbIM MPUYMHAM, MOMEHT CMEPTU KOTOPBIX YCTaHO-
BUTbh HEBO3MOKHO, OHU HE MOTYT BBICTylIaTh B KaU€CTBE HACJIEAHU-
KOB JIpYT JpyTa.

Takum 00pa3oM ¢ TOYKH 3PEHHS CYTH U COJAEpKaHUS HOPM
HACJEJCTBEHHOIO IMpaBa CIJIOBO ‘“‘MOMEHT’ B cTarbe 1134.1
I'parkmaHcKoro Kojiekca BbIpaXaeT KOHKPETHBII MOMEHT Kak IMOKa-
3areiib BpEMEHHU.

Bpemsa oTkpeITHS HaclieACTBA YCTAHOBJIEHO cTaTbed 1146
I'paxxnanckoro konekca. Ha ocHOBaHMM TaHHOW CTaTbH, BPEMEHEM
OTKPBITUSl HACJENCTBAa NpPU3HAETCS JEHb CMEPTH Hacien0/aTelis
1100 JIeHb BCTYIJICHUS B CHITY PELICHHS Cy/ia 00 00bsBICHUN (PHU3H-
YEeCKOTO JIUIA YMEPIIUM.
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Crnenyer OTMETUTh, YTO OCYLIECTBIEHHUE M 3aIIUTA IPaKJAHCKUX
IIPaB TECHO CBSI3aHbI C KaTErOpHUel BpEMEHHU (IIPOMEXYyTKa BpeMe-
HU). Hanuuue rpakqaHCKUX MpaB, 3alllUTa HAapYUIEHHBIX MpaB U
rpak1aHCKO-TIPABOBbIE MOCIEACTBUS OTPAHUYMBAIOTCS HWMEHHO
Kareropueu BpeMeHH (MpoMexyTka BpeMeHH). CpoKu UrparoT Bax-
HYIO pOJIb B IIPABOBOM PErYJIMPOBAHUM MMYIIECTBEHHBIX U HEUMY-
IIECTBEHHBIX OTHOLIEHUIA.

B rpaxmanckom mpaBe MOJ CPOKOM IMOJIpa3yMeBaeTCsi MOMEHT
BpPEMEHH WM IPOMEXKYTOK (OTPE30K) BPEMEHHU, C KOTOPBIM CBSA3aHbI
BO3HUKHOBEHHE, U3MEHEHUE WIH MPEeKpallleHue TpaxaaHCKuX Ipa-
BOOTHOIIEHUHN (TPakIaHCKUX IMPaB U 00sS3aHHOCTEN ).

B coorBerctBuM co crarbeid 367 maBel XVII I'paxxpanckoro
KoJiekca, MMeHyemol ‘“VcuncieHue CpoKoB”, CPOKOM SBISETCS
BpeMsi, C KOTOPBIM CBSI3aHbl BOSHUKHOBEHHUE, U3MEHEHUE U TIPEeKpa-
HICHHE TPaKIaHCKHUX MPaB U 00s13aHHOCTEN. YCTaHOBJICHHBIN ClIe-
KOM WM Ha3HA4YaeMbI CyJOM CPOK OIPEIENIeTCA KaJeHJIapHOU
JaTON WM UCTEYEHHEM INEPHOAA BPEMEHU, KOTOPBIA MCUUCIISAETCS
roflaMH, MECSLAMM, HEAENAMH, JHAMU WM yacaMu. CpoK MOXKeT
OMpEeNATbCS TaKXKE yKa3aHHEeM Ha COOBITHE, KOTOPOE TOJKHO
HEen30eKHO HACTYMHTh.

Teuyenue cpoka, onpeAesIEHHOTO EPUOJOM BPEMEHH, HAUNHAETCS
Ha CJEeNYIOUIMI JeHb MOoCce KaJeHIapHON AaThl WIM HACTYIUICHUS
COOBITHSI, KOTOPBIM OINpEAENeHO ero Hadajno (crarbs 368
I'paskraHCKOTO KOZIEKCA).

BzaumocBsizannbiii ananu3 crareit 368 u 1146 I'paxmanckoro
KOJIEKCA CBUJIETEJILCTBYET O TOM, UTO cTarhsl 1146 maHHOTO KOJIEKCa
npeaycMaTpuBaeT OcoObId MOPSIAOK Hadala cpoka. Bpemenem
OTKPBITUSl HACJENCTBA NPU3HAETCS JEHb CMEPTH Hacien0/aTelis
1100 JIeHb BCTYIJICHUS B CHITY PELICHHS Cy/ia 00 00bsIBICHNUN PU3H-
YEeCKOTO JIUIA YMEPIIUM.

Takum 00pa3oM TOHATHE “JEHB’, MPETyCMOTPEHHOE B CTaThe
1146 I'paxnaHCKOro KOAEKCA, PETYIHPYIOLIEH BpPEMS OTKPBITHS
HaCJe/ICTBa, CIEAyeT BOCIPUHUMATh HE B CMBICIIE JIBA/ILIAaTUYEThI-
PEXYACOBBIX CYTOK, UCUUCIIIEMBIX C MOMEHTA CMEPTH Hacjenoaare-
Js1, @ KaK JIeHb, KaJleHJapHas J1aTa, Korja HacTyIluja CMEPTh HacJe-
nonarens. JleHb cMepTH HacienonaTens, Kak KaJleHJapHas JaTta,
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BBICTYIIA€T B Kau€CTBE BAa)KHOIO KPUTEPHS ISl pa3pelleHus psja
BOIIPOCOB, MPEIYCMOTPEHHBIX B 3aKOHOJATENIbCTBE, CBSI3aHHOM C
HaclieioBaHueM. VIMeHHO ¢ 3Toi 1aThl HAYMHAETCS TEYEHUE CPOKa,
PeyCMOTPEHHOTO B 3aKOHOJATENbCTBE JJIs IPUHATHUS HACIIEACTBA,
NPUHATOE HACIEICTBO CO JAHS €T0 OTKPBITHS MPU3HACTCS COOCTBEH-
HOCTBIO HAcCJIEJHUKA, a TAKXE CBHJETEIbCTBO O HACIEAOBAHUU
BBIJIA€TCS HACJIEJHUKAM B JIF000€ BpeMsl [10 UCTEYEHHUH IIECTU MECsI-
IIEB CO JIHsS OTKpBITUS HacienctBa (ctarbu 1246, 1255 u 1322
I'paxxnanckoro koxekca). [Ipu pa3zpernieHn 0TMEYEHHBIX BOIIPOCOB
JTaTON OTKPBITUS HACJE/ICTBA CUMTAETCS AEHb CMEPTU HacJen0/1are-
J151, KaK KaJleHJapHas J1aTa, U TeYEHUE YCTAaHOBJIEHHBIX B 3aKOHOJA-
TEJIbCTBE CPOKOB MCUMCIISICTCSI, HAUMHAS C 3TOM KaJIeHAApHOW JaThl.

Ha ocnoBanum BbimeykazanHoro [lmenym KonctuTyrnmonHoro
CyZla MPUXOJUT K CIEAYIOIIUM BBIBOIAM:

- B cOOTBEeTCTBUHU cO cTarbsimu 1134, 1145 u 1146 ['paxknanckoro
KOZIEKCa, HACJIEeJICTBO OTKPBIBAETCS CO CMEPTHIO (PU3NUECKOTO JIMIIA
1100 ¢ 0OBSBIEHUEM €T0 CYA0M YMEPIINM B JIEHb CMEPTH HACIEI0-
narens, 0o B JeHb BCTYIUIEHHSI B CHUJIy pellleHus cyaa 00 o0b-
SIBJICHUU €r0 YMEPILIUM, IIPU 3TOM HACJIEIHUKAMHU MOTYT OBITh JIIIA,
HaXOJSLIUECS B )KMBBIX K MOMEHTY CMEPTH HaCJIE0JaTeNs;

- JUIsl IPUMEHEHMs HACJIEJCTBEHHON TPAaHCMHCCUU B CBS3M C
JMIIAMH, YMEPIIUMH B OJIMH JIeHb M 00JaJaBIIMMH IIPABOM HacCJe-
JOBaHMsI APYT MOCJIE IPYyra, TOYHO YCTaHABIMBAETCSI MOMEHT CMeEp-
TH HACJEI0/1aTells, IOCIE Yero yMeplIlee JUIO0 NPU3HAETCs HaclIe-
HUKOM JIMIIA, YMEpPIIEro paHbllie Hero. EciM ycTaHOBUTH JaHHBIN
MOMEHT He MPEICTaBISIETCS] BO3MOXHBIM, TO JIMLA, yMEPUINE B OAUH
JI€Hb, CYUTAIOTCS JIUIAMH, YMEPIIMMH OJJHOBPEMEHHO C TOUKH 3pe-
HUS TIPABOIIPEEMCTBA, JUIsl KAKJOT0 U3 HUX B OTJAEIBHOCTH OTKPHI-
BAETCsl HACIEACTBO M NPUMEHEHHE HACJIECTBEHHOW TPAaHCMHCCHUU
UCKJIIOYAETCS.

PykoBoactBysicb yacthto VI crarteum 130 KoHcTuTynum
Azepbaitmxkanckor Pecriybnuku, crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimxanckoir Pecnyonuku “O KoHcTUTylIMOHHOM
cyne”, Ilmenym Koncturyunonnoro cyma AszepOaiiikaHcKon
PecniyOnuku
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IMOCTAHOBMWUIJI:

1. B coorBerctBum co ctarbsamu 1134, 1145 wu 1146
I'paxnanckoro kxomekca AsepOaiimkaHckoi PecmyOmuku, nacnen-
CTBO OTKPBIBAETCS CO CMEPTHIO (PU3MUYECKOTO JIUIA JINOO ¢ 00BsBIE-
HUEM €T0 CyJIOM yMEpILIUM B JIeHb CMEpPTH HACJIEIOoAaTeNs, 100 B
JICHb BCTYIUICHUS B CHJIY PEIICHUs cyaa 00 OOBSBICHHH €r0 yMep-
IIMM, TIPYU 3TOM HACJIEIHUKAMH MOTYT OBITh JIMIA, HAXOIIIINECS B
KUBBIX K MOMEHTY CMEPTHU HACJIEI01aTENs.

2. Jlnga mpUMeHEHHUs HACJIEACTBEHHOW TPAHCMHCCHUU B CBS3H C
JHIIAMHU, YMEPIIUMH B OJUH JIeHb M 00JalaBIIMMH MTPABOM HaCJe-
JIOBaHMsI APYT MOCJIE IpYyra, TOYHO YCTaHABIMBAETCSI MOMEHT CMEp-
TH HaCJEI0/1aTells, I0CIIE Yero yMepIlee JUI0 NPU3HAETCS HaclIe-
HUKOM JTUIIa, YMEPIIEro paHblie Hero. Ecin ycTaHOBHUTH JaHHBIN
MOMEHT HE MPECTABISIETCS BO3MOXKHBIM, TO JIMLA, YMEPILIUE B OAUH
JI€Hb, CYUTAIOTCS JIMLAMH, YMEPIIMMH OJJHOBPEMEHHO C TOUKH 3pe-
HUS TIPaBOINPEEMCTBA, JUIsI KaXX/I0TO U3 HUX B OTJEIBHOCTH OTKPHI-
BAETCsl HACIEACTBO M NPUMEHEHHE HACJIECTBEHHOW TPAaHCMHMCCHUU
HCKITIOYAETCS.

3. [locTanoBneHne BCTYIAET B CHIIY CO JHS OITyOIMKOBAHMA.

4. TlocraHoBneHue omyOnuKOBaTh B Tazerax ‘“AsepOaiimkan’,
“Pecnybnuka”, “Xanr razeru”, “bakunckuii padounii” u “BecTHuke
Koncrutynmonnoro cyna Aszep6aiimkanckoit Pecriyonuku™.

5. IlocTtaHoBNEHUE SIBIISIETCS OKOHYATEIHHBIM M HE MOXET OBITh
OTMEHEHO, M3MEHEHO WM O(HUIMAIHLHO HCTOJIKOBAHO HU OIHHUM
OpPTraHOM WJI JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azorbaycan Respublikasi Inzibati Xatalar Macollasinin
430.4-cii maddoasi vo “Azarbaycan Respublikasinin
rezidentlorinin xarici valyutada, habels geyri-rezidentlorin
milli vo xarici valyutada amoaliyyatlarinin aparilmasi
Qaydalar1”’nin 4.3.1.3-cii yarimbandina dair

28 fevral 2020-ci il Baki sohoari

Azorbaycan Respublikast Konstitusiya Moehkamasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Heasenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze (maruzagi-
hakim), Mahir Muradov, Isa Nacoefov ve Kamran Sefiyevden ibarat
torkibdo,

moahkoame katibi Feraid Oliyevin,

maraqli subyektlorin niimayendaleri Baki sehari Binaqadi Rayon
Maohkemasinin hakimi El¢in Agayev ve Azerbaycan Respublikasi
Milli Maclisi Aparatinin bas measlehetcisi Forid Haciyevin,

miitoxassislor Azarbaycan Respublikasi Moarkezi Bankinin Bas
direktoru Rasad Orucov vo Baki Apellyasiya Mohkomasinin haki-
mi Elmar Rehimovun istiraki ile,

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati qaydasinda
ac1q mehkemo iclasinda Azerbaycan Respublikasi Inzibati Xotalar
Macollasinin 430.4-cii maddesi ve “Azerbaycan Respublikasinin re-
zidentloerinin xarici valyutada, habeloe geyri-rezidentlorin milli ve xa-
rici valyutada emsliyyatlarinin aparilmasi Qaydalari”nin 4.3.1.3-cii
yarimbendine dair Baki sehori Binogodi Rayon Meahkamasinin mii-
racioti asasinda konstitusiya isine baxdi.
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[s {izro hakim R.Qvaladzenin meruzesini, maragl subyektlorin
nlimayandalarinin vo miitexassislerin ¢ixislarini dinleyib, is mate-
riallarin1 aragdirib miizakire edearok, Azerbaycan Respublikasi
Konstitusiya Mahkamaesinin Plenumu

MUODYYON ETDI:

Baki1 seheri Binagadi Rayon Mehkemasi Azerbaycan Respublika-
sinin Konstitusiya Mehkemasine (bundan sonra — Konstitusiya Mah-
komosi) miiraciot ederok Azerbaycan Respublikasi Inzibati Xotalar
Macoallosinin (bundan sonra — Inzibati Xotalar Macollosi) 430.4-cii
maddasinin ve Azerbaycan Respublikast Merkezi Bankinin (bundan
sonra — Markezi Bank) 28 noyabr 2016-c1 il tarixli 45/1 nomreali Qora-
r1 ilo tosdiq edilmis “Azearbaycan Respublikasinin rezidentlarinin xari-
ci valyutada, habeloe geyri-rezidentlerin milli ve xarici valyutada amae-
liyyatlarmin aparilmasi Qaydalari”nin (bundan sonra — Qaydalar)
4.3.1.3-cii yarimbendinin Azarbaycan Respublikas1 Konstitusiyasinin
(bundan sonra — Konstitusiya) 59 ve 79-cu maddsleri ile alageli sokil-
do sorh edilmasini xahis etmisdir.

Miiraciatde qeyd olunur ki, mehkemenin icraatinda olan is iizro
“Kristal-1 LTD” Moahdud Masuliyyatli Comiyyeti (bundan sonra —
“Kristal-1 LTD” MMC) ilo “Planeta” Mohdud Masuliyyetli Co-
miyyoti (bundan sonra — “Planeta” MMC) (Rusiya Federasiyasi)
arasinda 13 noyabr 2018-ci il tarixinde 31 dekabr 2019-cu il tarixi-
nadok qlivvede olmagq sortile miixtelif ndv mal vo materiallarin his-
so-hissa algi-satqisina dair miiqavile baglanmisdir.

Qeyd olunan miigavileye uygun olaraq “Kristal-1 LTD” MMC
21 noyabr 2018-ci il tarixli 6denis tapsirigina asasen, 22 noyabr
2018-ci il tarixinde xarici valyutada olan vesaiti “Kapital Bank”
Ac¢1q Sehmdar Comiyyetinde (bundan sonra — “Kapital Bank™ ASC)
olan hesabindan gabaqcadan 6denis etmoakle Azarbaycan Respubli-
kasinin hiidudlarindan kenara xarici cemiyyatin hesabina kogiir-
miisdiir.

“Kapital Bank” ASC-nin 26 avqust 2019-cu il tarixli mektubuna
osason, “Kristal-1 LTD” MMC terafinden hemin vesait Azerbay-
can Respublikasindan kenara qabaqcadan 6denis etmoklo kociiriilso
de, ddanisin aparildigr vaxtdan 270 glinden artiq miiddet ke¢mosi-
no baxmayaraq hemin pul mabloaginde vesait hesabina alinan mal-
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larin 6lkoye idxalini tosdiq edon gédmriik boyannamaesi ve ya idxal
olunan xidmetlarin gosterilmesini tesdiq eden senad banka toqdim
edilmemis, eyni zamanda gabaqcadan 6denilmis valyuta vesaiti xa-
ricden geri gaytarilmamisdir.

Qaydalarin 4.3.1.3-cii yarimboandinin 20 fevral 2020-ci il tarixli
doyisikliye goder qiivvede olan redaksiyasina miivafiq olaraq, qa-
bagcadan 6denis aparildigda banka 6danisin toyinatini, sertlorini ve
mabloagini oks etdiron senad toqdim edilir. Bu zaman 6denisin apa-
rildig1 giinden 270 (iki yiiz yetmis) giin miiddetinde mallarin 6lke-
yo idxalin1 tesdiq eden gomriik bayannamasi ve ya idxal olunan
xidmatloerin gosterilmasini tesdiq eden senad banka toqdim olun-
malidir. Homin miiddet orzindo mallar idxal edilmoadikdo, xidmot-
lor gostorilmadikde ve ya gabaqcadan 6denilmis meblag geri qay-
tarilmadiqda (xeyrine gabagcadan Odenisin edildiyi sexs ve ya
liciincii soxs torofinden) bank gabaqcadan d6donis emsliyyatina dair
biitiin sonadleri inzibati Xotalar Macellesinin 430.4-cii maddesinde
noazorde tutulmus masuliyyet tadbirlerinin hayata kecirilmasi li¢iin
5 (bes) 1s glinii arzinde Azerbaycan Respublikasinin Maliyyoe Bazar-
larina Nozarot Palatasina toqdim edir.

Inzibati Xotalar Mocollosinin 430.4-cii maddesine osasen ise
avans yolu ile 6denilmis valyuta vesaitinin miiqabilinde miieyyen
edilmis miiddatlorde miivafiq mallar idxal edilmadikda, islor goriil-
madikde ve ya xidmatlor gisterilmadikde 6denilmis valyuta vesai-
tinin xaricdon geri qaytarilmamasina goro — vozifali sexslor inziba-
ti xotanin bilavasite obyekti olmug valyuta vesaiti mebloginin on
faizinden 1yirmi faizinedek meblogde, hiiquqi sexsler inzibati xota-
nin obyekti olmus valyuta vesaiti meblaginin iyirmi faizinden otuz
faizinedek meblagde corime edilir.

Miiracietedonin gonasatine gore, qeyd edilon normalar Konstitu-
siyada tesbit edilmis azad sahibkarliq hiiququnun pozulmasina se-
bob olur. Miiraciotde Azarbaycan Respublikas1 Miilki Macallasinin
(bundan sonra — Miilki Macalls) 13, 390.1, 425.1 ve 427.1-ci mad-
delarine esaslanaraq geyd edilir ki, agar 6hdaliyin icrast miiddeti
toyin edilibse, kreditor miiddet basa ¢atanadek onun icrasini teloeb
edo bilmez, lakin borclu onu vaxtindan ovval icra edo bilor.

Miiraciatedenin fikrince, moévcud halda Qaydalarin 4.3.1.3-cii
yarimboandi “Kristal-1 LTD” MMC ile “Planeta” MMC arasinda
baglanmig 13 noyabr 2018-ci il tarixli miiqavileye totbiq edildikde
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hiiquqi sexs “Kristal-1 LTD” MMC-nin Konstitusiyada tesbit edil-
mis azad sahibkarliq hiiququ pozulmus olur.

Miiraciatle bagli Konstitusiya Mehkemasinin Plenumu asagida-
kilarin geyd edilmasini zeruri hesab edir.

Konstitusiyanin 59-cu maddasine gore, hor kos 6z imkanlarin-
dan, gabiliyysatinden ve emlakindan serbest istifade edarok tokbasi-
na vo ya basqalar ile birlikde azad sahibkarliq fealiyyeti ve ya ga-
nunla gadagan edilmemis diger iqtisadi fealiyyat ndvii ilo masgul
ola biler. Dovlet sahibkarliq sahesinde yalniz dévlat maraqlarinin,
insan hayatinin ve saglamliginin miidafiasi ilo bagl tonzimlomani
hoyata kegirir.

Konstitusiyanin 79-cu maddasine asasen, he¢ kos Azoarbaycan
Respublikasinin Konstitusiyasina ve ya qanunlarina zidd vezifelerin
icrasina macbur edile bilmaz.

Konstitusiyanin 59-cu maddasi her bir fordin sahibkarliq foealiy-
yotini onun soxsi azadliginin iqtisadi sahade tozahiirii kimi gobul
edir ve iqtisadi fealiyyet azadlig1 prinsipini inkisaf etdirir. Azad sa-
hibkarliq fealiyyetinin toeminati olaraq Azerbaycan Respublikasinda
her bir fiziki ve hiiquqi soxs ona meaxsus dasinar ve dasinmaz em-
laki, o cimladen milli valyutani, xarici valyuta servetlorini veo s. sa-
hibkarliq fealiyyeti ve qanunvericlikle gadagan edilmayon digar iq-
tisadi foaliyyot sahaloerine serboast yonelde bilar, habelo bunlardan
0z miilahizelorine gore istifads edo biler.

Qeyd etmoak lazimdir ki, son dovrler 6lkede sahibkarliga dovlet
himayesinin sistemli sokilde hayata kecirilmasi, sahibkarligin inki-
saft magsadi ile biznes miihitinin daim yaxsilasdirilmasi, sahibkar-
liq sahasinde dovlet maliyyalogsma mexanizminin daha da tekmil-
lasdirilmasi, yerli vo xarici investisiyalarin, miiasir texnologiyala-
rin, idareetms tocriibesinin calb edilmasi vo bu yolla yiiksek key-
fiyyaetli, roqabatqabiliyyetli mehsullarin istehsal edilmasi, sahibkar-
ligin inkisafi sahesinde normativ-hiiquqi senadlarin gabulu ve qa-
nunvericilik bazasinin tekmillesdirilmesi dovletin iqtisadi inkisaf
strategiyasinin prioritetlorindendir.

Sahibkarliq foealiyyeti mahiyyet etibar1 ilo emlakdan istifade
olunmasi, mallarin satilmasi, islorin goriilmasi ve ya xidmetler gos-
torilmasi ilo golir olde olunmasina yonalmis, ganunla gadagan edil-
mayen sahalor lizre sahibkarin hayata ke¢irdiyi miistoqil bir iqtisa-
di fealiyyet noviidiir.
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Miilki Macallonin 13-cli maddesine uygun olaraq, sahibkarliq
foaliyyeti soxsin miistoqil suretde hayata kecirdiyi, asas moaqgsadi
amlak istifadesinden, emtoe satisindan, islor goriilmasinden ve ya
xidmetler gosterilmasindon menfast (fordi sahibkarlar torefinden
golir) gotiiriilmasi olan faaliyyetdir.

Lakin diger konstitusiya hiiquglar1 kimi azad sahibkarliq hiiququ
da miitleq hiiquq deyil. Dovleatin ve comiyyetin iimumi maraqglarina
miivafiq olaraq qanunvericilik normalar1 esasinda vergilorin vo ya
diger riisum ve ya carimalarin 6denilmesini temin etmak vo s. ligiin
azad sahibkarliq hiiququnun moahdudlasdirilmasina yol verilir.

“Sahibkarliq fealiyyeti haqqinda” Azerbaycan Respublikasi Qa-
nununun sahibkarliq hiidudlarinin nizamlanmasi esaslarin1 miioy-
yon eden 5-ci maddeasine asasen yalniz qanunla nazarde tutulmus
hallarda sahibkarliq fealiyyetinin mehdudlasdirilmasina yol verilir.
Dovlat hakimiyyeti vo dovlet idareetma orqanlarma miilkiyyet vo
toskilati-hiiquqi formasindan asili olaraq bu ve ya diger sahibkarliq
novine imtiyazlar veron gorarlar ¢ixarmaq qadagan olunur. Azor-
baycan Respublikasinin gqanunvericiliyinde nazoarde tutulan hallar
istisna edilmaklo ddévlet orqanlarinin, hemkarlar togkilatlarinin sa-
hibkarliq fealiyyetine miidaxilesi qadagandir.

Qaydalarin 4.3.1.3-cii yarimbendi ve Inzibati Xatalar Moacallosi-
nin miivafiq valyuta tonzimi qaydasinin pozulmasina gére mosuliy-
yoti miiayyan edan 430.4-cli maddesi sahibkarliq fealiyyati ile bag-
It miioyyon edilmis mohdudiyyetlordondir.

Gostorilon normalar ile Konstitusiyada tesbit olunmus azad sa-
hibkarliq hiiququnun pozulub-pozulmamasina aydinliq gatirilmesi
ticlin asagidakilarin nezare alinmasi vacibdir.

Azad sahibkarligin asasini miilkiyyat togkil edir. Bununla slage-
dar geyd edilmalidir ki, Azerbaycan Respublikasinda miilkiyyaet to-
xunulmazdir ve dovlet terafinden miidafie olunur. Miilkiyyat hiiqu-
qu, o ciimladen xiisusi miilkiyyat hiiququ ganunla qorunur (Konsti-
tusiyanin 13-cii maddesinin I hissesi ve 29-cu maddesinin II hisse-
si).

Konstitusiya Mehkemasinin Plenumu bir ¢ox gerarlarinda xiisu-
silo vurgulamisdir ki, ©sas Qanun hiiquq ve azadliglarla yanasi, on-
lardan ireli goelon vezifelori do miioyyen edir ve hiiquqlarin hayata
kecirilmoasine miimkiin ganuni ve asashi miidaxileleri istisna etmir.
Lakin her hansi hiiquqa, o, climladen miilkiyyet hiiququna ganuni
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miidaxile miitonasib olmali, comiyyetin vo ya dovletin imumi ma-
raqlari ile fordin konstitusiya hiiquglarinin qorunmasi arasinda ada-
lotli tarazliga nail olunmagqla hayata kecirilmalidir (“Sosial sigorta
haqqinda” Azerbaycan Respublikasi Qanununun 21-ci maddasinin
birinci hissesinin yeddinci abzasinin sorh edilmesine dair” 2010-cu
il 29 oktyabr tarixli, “Azearbaycan Respublikas1 Miilki Macellasinin
107-2.1 vo 107-5.1-ci maddelerinin serh edilmesine dair” 2011-ci
16 dekabr il tarixli Qerarlar ve s.).

Konstitusiya Mehkomaesinin Plenumu bir daha qeyd etmayi lazim
bilir ki, sahibkarliq fealiyyetinin asasin togkil edon miilkiyyaet hii-
ququ miitleq hiiquq deyil ve “Insan hiiquglarinin ve esas azadligla-
rin miidafiesi haqqinda” Konvensiyanin 1 sayli Protokolunun (bun-
dan sonra — Konvensiyanin 1 sayli Protokolu) 1-ci maddesinde de-
qiq mileyyen edilmis moehdudiyyetlore meruz qala bilor. Homin
maddoyo goro miilkiyyet hiiququna miidaxiloye yalniz asagidaki
hallarda yol verilir:

— qanunla miieyyen edilmisdirse;

— ictimai maraq kasb edirso;

Gorilindiiyt kimi, miilkiyyet hiiququna miidaxile ilk novbado qa-
nunauygunluq telabini 6demslidir.

Konvensiyaya gore “qanun” ifadesi miistoqil mena dasiyaraq
yalniz formal menada “qanun” demak deyil. Bura Konstitusiya,
aidiyyeti dovletin torefdar ¢ixdigi beynolxalq miigavilalor, habelo
ganun qiivveli normativ aktlar da aid edile bilar.

Soxsin miilkiyyat hiiququna gqanuni miidaxile yalniz iimumi (icti-
mai) maraqlar ii¢lin legitim moaqsod giidiildiiyli halda asaslandirila
biler. Bu 6hdalik Konvensiyanin qeyd edilon maddesinde @mlakdan
mahrumetme vo amlakdan istifadeye miinasibatde aciq sokilde ifa-
do edilmisdir.

Konvensiyanin 1 sayli Protokolunun 1-ci maddesi har hans1 mii-
daxilenin qarsiya qoyulmus moqgsode aglabatan sokilde miitonasib
olmasin teleb edir. Miivafiq olaraq, hiiquq ve azadliglara istenilen
miidaxile comiyyatin iimumi maragqlari ile fordi sexsin fundamental
hiiquglarinin miidafiasi tolebleri arasinda “edaletli tarazliga” cavab
vermalidir. Taleb edilon adalatli tarazliga nail olmagq ii¢iin miivafiq
soxs fordi ve hadden artiq yiikke meruz qalmamalidir (“Azerbaycan
Respublikas1 Vergi Macollosinin 14-cli vo Azarbaycan Respublika-
st Miilki Macollasinin 390-c1 maddelerinin serh edilmesine dair”
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Konstitusiya Moekemasi Plenumunun 2012-ci il 12 mart tarixli Qoe-
rar1).

Yuxarida gosterilen teleblar baximindan Inzibati Xatalar Macal-
lasinin 430.4-cii maddesi ve Qaydalarin 4.3.1.3-cii yarimbendi ile
azad sahibkarliq konstitusiya hiiququnun pozulub-pozulmamasi ilo
bagli hemginin nezere almaq lazimdir ki, “Valyuta tenzimi haqqin-
da” Azerbaycan Respublikasi Qanununun (bundan sonra — “Valyu-
ta tonzimi hagqinda” Qanun) 13-cii maddesine miivafiq olaraq,
Morkoezi Bank Azerbaycan Respublikasinda valyuta tonzimini he-
yata keciron osas orqan olaraq Azerbaycan Respublikasinda xarici
valyutanin ve xarici valyutada qiymetli kagizlarin tedaviilii sahesi-
nin vo qaydasinin miieyyon edilmesi, valyuta emaliyyatlarinin ton-
zimlonmasina dair normativ aktlarin gebul edilmasi vo s. kimi mii-
hiim funksiyalar1 hayata kecirir. Valyuta nazaratinin maqsedi iso
valyuta emeliyyatlar1 aparilarken valyuta qanunvericiliyine amael
olunmasini temin etmokdir (“Valyuta toenzimi haqqinda” Qanunun
14-cii maddaesi).

Homin Qanunun 7-ci maddesinin 4-cii hissesi vo 10-cu maddesi
ilo rezidentlorin ve geyri-rezidentlorin Azerbaycan Respublikasinda
miivokkil banklarda xarici valyuta hesablar iizre emsliyyatlarin
aparilmasi qaydasinin miiayyanlesdirilmesi Mearkezi Bankin sela-
hiyyaetlorine aid edilmisdir.

Qeyd olunan Qanunun 8-ci maddesine asasen, hiiquqi sexs olan
rezidentlor valyuta servatlorini kd¢iirma yolu ilo Azarbaycan Res-
publikasina goatirmek ve Azerbaycan Respublikasindan g¢ixarmag,
habelo gomriik prosedurlarina emel etmoklo nagd sokilde dlkoyo
gotirmak ve dlkaden ¢ixarmaq hiiququna malikdirler.

Hiiquqi sexs olan rezidentlor terafinden valyuta servetlorinin
Azoarbaycan Respublikasina kogiiriilmesi vo nagd sekilds gatirilme-
si, habele Azerbaycan Respublikasindan kdgiiriilmasi ve nagd sokil-
do ¢ixarilmasi qaydalarin1 Azerbaycan Respublikasinin Merkezi
Banki miiayyen edir.

Gostorilonlarle alagedar olaraq, 6lkenin todiyo balansinda valyu-
ta kosirinin azaldilmasi ve valyuta nazaratinin effektivliyinin artiril-
mast maqsadi ile 6lkede maliyye sabitliyinin tomin edilmasins yo-
nalmis kompleks toedbirlarden biri kimi Morkazi Bankin idare He-
yotinin 2016-c1 il 28 noyabr tarixli Qoarar1 ilo Qaydalar goebul edil-
mis vo hoemin Qaydalarin 4.3.1.3-cii yarimbandi ilo Azerbaycan
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Respublikasina idxal olunan mallarin ve xidmetlerin 6denilmaesi iiz-
ro rezidentlor vo qgeyri-rezidentlor terafinden kogiiriilon, o climle-
den gabagcadan 6denilen vesaitlar (avans) lizre emaliyyatlar zama-
n1 mallarin 6lkeye idxalin1 (xidmatlarin gosterilmasini) tesdiq eden
gomrilk bayannamesinin (xidmetlerin gosterilmesini tesdiq eden
sonadin) toqdim edilmesi ilo bagli deqiq miiddet mehdudiyyaeti
mieyyonlosdirilorok qeyd edilon valyuta emseliyyatlarina xiisusi
noazarat rejimi totbiq edilmisdir.

Inzibati Xotalar Macallosinin valyuta emseliyyatlarina nazaratin
effektivliyinin artirilmasi, beynoalxalq cinayoatkarligin maliyyolosdi-
rilmasinin qarsisinin alinmasi meqgsadine xidmet edoan 430.4-cii
maddasi ile do avans yolu ile 6denilmis valyuta vesaitinin miiqabi-
linde miieyyen edilmis miiddetlorde miivafiq mallarin idxal edilme-
masi, iglorin goriillmemasi ve ya xidmatlorin gosterilmamasi halin-
da 6denilmis valyuta vesaitinin xaricden geri qaytarilmamasi inzi-
bati xata kimi miieyyen ediloerak homin amali togsirli olaraq tore-
don soxsler licilin inzibati hiiquqi mesuliyyet miieyyon edilmisdir.

Beloliklo Konstitusiyanin 59-cu maddasinin telaeblerine uygun
olaraq, Qaydalarin 4.3.1.3-cii yarimbandi ile miivafiq valyuta eme-
liyyati ile bagh xiisusi nezaret rejiminin miioyyon edilmesine vo In-
zibati Xotalar Macallasinin 430.4-cii maddesinda valyuta tenzimi
gaydasinin pozulmasina gora masuliyyatin nezerde tutulmasi sahib-
karliq sahasinde ddévlet maraglarinin miidafiasi, o ciimledan bey-
noalxalq cinayetkarligin maliyyelosdirilmasinin qarsisinin alinmasi,
valyuta nazaratinin effektivliyinin artirilmasi, 6lkade maliyye sabit-
liyinin tomin edilmeasi maqgsedi dasiyir.

Miiraciatde Konstitusiyanin 79-cu maddesine ve Miilki Macalle-
nin bir sira normalarina asaslanmaqla qeyd edilir ki, fiziki ve hiiqu-
qi soxsloer azad suretde miiqaviloelor baglaya bilerlor. Qaydalarin
4.3.1.3-cii yarimbandi ise bu hiiququ meahdudlasdirir.

Bununla bagli onu da qeyd etmoak lazimdir ki, sahibkarliq sub-
yektlori miilki ganunvericilikds tosbit olunmus miigavile azadligla-
rin1 reallagdirarken sorbast olsalar da, hamin vaxt hiiquqi aktlarda
movcud olan imperativ toloblers sortsiz emol etmslidirlor.

Belo ki, Miilki Macsallonin 390.2-ci maddesine asasen, miiqavi-
lo onun baglandig1 vaxt qiivvede olan ganunla ve diger hiiquqi akt-
lar ilo miiayyenlagdirilmis, torofler iiclin macburi qaydalara (impe-
rativ normalara) uygun goelmelidir.
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Gorilindiiyti kimi, qanunverici torofloro miiqavilo azadligr veo
onun sortlarinin miieyyoanlasdirilmesinda serbestlik verse do, onlar
torofindon baglanilan miiqavile ganunla ve diger hiiquqi aktlarla
mieyyoanlasdirilmis ve teraflar liclin macburi olan imperativ xarak-
terli qaydalara uygun olmalidir. Bu zaman qanunverici hom torofloe-
rin, hoam dovletin ve ictimai miinasibatlorin imumi maraqlarindan
¢1x1s etmis olur.

Bundan bagqa, idxalda hesablasmalarla bagli miiddet telebine
amal edilmemasi hale dzlilyiinde inzibati tonbeh todbirinin tatbiqi
liclin kifayot eden asas kimi ¢ix1s etmir.

Bununla bagli Konstiusiya Mehkemasinin Plenumu “Azearbay-
can Respublikas1 Inzibati Xetalar Macallosinin 430.4-cii maddesi
ilo nezeardae tutulan inzibati xetalara miinasibatde heamin Macellonin
38.1-ci maddesinin inzibati masuliyyata coelb etma miiddatlori baxi-
mindan serh edilmasine dair” 2019-cu il 19 dekabr tarixli Qorarin-
da qeyd etmisdir ki, Inzibati Xotalar Macallesi yalniz bu Macalle
ile nazerds tutulmus inzibati xatanin téradilmesinde togsirli hesab
ediloen ve inzibati xeta torkibinin biitiin diger elametlerini ehtiva
edon amoli (harakat ve ya heroketsizliyi) térotmis soxsin inzibati
mosuliyyato colb olunmasini miieyyon etmisdir. Buna gére mohke-
molar selahiyyatli orqan terefinden barasinde protokol tortib edilon
soxsin Inzibati Xotalar Macallesinin 430.4-cii maddesi ilo nezerde
tutulmus xatanin toredilmesinde tagsirini doqiq miieyyon etmolidir.

Konstitusiya Mehkemasinin Plenumu homin Qeararda hemginin
geyd etmisdir ki, miieyyon mallarin istehsal olunmasi ve ¢atdirilma-
st Qaydalar 1lo miieyyon edilmis miiddetden daha ¢ox zaman tolab
ede bilar, habelo mallarin goatirilmasi vo xidmetlorin gdsterilmasi
hamin sexsin iradesinden asili olmayan sebeblorden gecikdirile bi-
lar (masalen fors major, goza, gomriik nazarati ve baxisinin kegiril-
masi vo s.). Buna gére mahkems isin biitlin hallarin1 nezers almag-
la baresinde protokol tortib edilmis soxsin togsirini istisna edon asas
kimi qiymatlendire biler. Konstitusiya Mehkemasinin Plenumu gos-
tormisdir ki, inzibati protokolu tertib etmak salahiyyati olan orqgan,
hemin protokolu tortib ederken miivafiq qanunvericiliyin teloblorine
ciddi riayet etmoli, mehkemalor Inzibati Xotalar Macellesinin
430.4-cli maddesinde nazerde tutulmus mesuliyyet tadbirlorinin he-
yata kegirilmasi ti¢ilin selahiyyatli orqan terefinden tortib edilon pro-

108



tokol esasinda inzibati xetan1 tdroden sexsin togsirini Inzibati Xota-
lar Macellosinin toloblorine uygun miioyyon etmalidirlor.

Morkezi Bankin idaro Heyoti Konstitusiya Mohkemesi Plenu-
munun yuxarida adi ¢okilen gararinda miieyyen edilmis tovsiyoalo-
rine uygun olaraq, hemginin son iller dlkenin tediye balansinin
gostaricilorinde miisahide edilen yaxsilasmani, gémriik nezareti-
nin, biitdvliikkle valyuta nezaratinin giiclondirilmasi istiqgameatinda
aparilan islahatlarin miisbot noticelerini nezere alaraq 20 fevral
2020-ci 1l tarixli gerari ile Qaydalara deyisiklik etmis, qabagcadan
mallarin idxal ile elagedar 6denis aparildigda mallarin 6lkeys id-
xalin1 tasdiq eden gomriik boyannamasi ve ya idxal olunan xidmat-
larin gdstoerilmasini tasdiq eden senadlerin miivekkil banka teqdim
olunmas1 miiddati 270 giinden an geci 2 il miiddetine goeder uzadil-
misdir. Bundan basqa idxal olunmayan mal ve xidmatlorin deyari
10 000 ABS dollar1 ekvivalenti mablagini asmadig1 halda valyuta
nazarati orqanina bu barade malumatin verilmesi tolobi aradan qal-
dirtlmigdir.

Yuxarida gostorilonleri nezere alaraq Konstitusiya Mehkemasi-
nin Plenumu hesab edir ki, Qaydalarin 4.3.1.3-cii yarimbendi ve In-
zibati Xetalar Macellosinin 430.4-cli maddasi ile miivafiq valyuta
omoliyyatina xilisusi nozarot rejiminin totbiq olunmasi ve valyuta
tonzimi qaydasinin pozulmasina gore inzibati hiiquqi masuliyyatin
miioyyon edilmasi sahibkarliq sahasinde dovlet maraqlarinin miida-
fiesi, o ciimledan beynalxalq cinayotkarligin maliyyoalasdirilmesi-
nin qarsisinin alinmasi, valyuta nazaratinin effektivliyinin artirilma-
s1, 0lkede maliyye sabitliyinin tomin edilmesi moaqgsadi dasidigi
ticlin hamin hiiquqi normalar Konstitusiyanin 59 ve 79-cu maddele-
rinin toleblerine uygun hesab edilmalidir.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddelerini
rohbar tutaraq, Azoerbaycan Respublikasi Konstitusiya Mehkemaosi-
nin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Markeazi Bankinin 28 noyabr 2016-c1
il tarixli Qerar1 ilo tosdiq edilmis “Azerbaycan Respublikasinin
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rezidentlorinin xarici valyutada, habelo geyri-rezidentlorin milli vo
xarici valyutada emaliyyatlarinin aparilmasi Qaydalari”nin 4.3.1.3-cii
yarimbondi ve Azerbaycan Respublikasi Inzibati Xotalar Mocolle-
sinin 430.4-cii maddesi ile miivafiq valyuta emaliyyatina xiisusi noe-
zarot rejiminin totbiq olunmasi ve valyuta tonzimi qaydasinin pozul-
masina gore inzibati hiiquqi masuliyyetin miiayyen edilmesi sahib-
karliq sahasindo dovlet maraqlarmin miidafiesi, o ciimloden bey-
noalxalq cinayatkarligin maliyysalesdirilmasinin garsisinin alinmasi,
valyuta nozaratinin effektivliyinin artirilmasi, 6lkade maliyye sabit-
liyinin temin edilmasi maqgsadi dasidigi {i¢iin hemin hiiquqi norma-
lar Azarbaycan Respublikasi Konstitusiyasinin 59 vo 79-cu madde-
larinin toleblarine uygun hesab edilsin.

2. Qorar dorc edildiyi glinden qiivveye minir.

3. Qorar “Azoerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” gozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkemaesinin Malumati”nda derc edilsin.

4. Qorar gotidir, he¢ bir orqan ve ya soxs torafinden logv edils,
doyisdirile ve ya resmi tofsir edile bilmaz.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

MMOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIKAHCKOW PECITYBIIUKU

O crarbe 430.4 Kogexca Azepoaiigxanckoil Pecny0iiuku
00 aIMHUHUCTPATUBHBIX NPOCTYNKAX W noanyHkre 4.3.1.3
“IIpaBuJI BeleHUs pe3HACHTaAMH A3epOoaiIKaHCKOH
Pecny0imku onepanuii B HHOCTPAHHOM BaJIlOTe, a TAKKe
Hepe3WJIeHTAMHU B HAMOHAJBLHOW M MHOCTPAHHOM BaJwTax”

28 pespans 2020 roga ropoa baky

[Tnenym Koncruryumonnoro Cyna AzepOaitmxanckoii PecryOnuku
B coctaBe Dapxana Adaymiaesa (mpencenarens), Consl CaaMaHOBOM,
Cyna6sl 'acanoBoii, Poemana Mcemannosa, Jlxeiixyna ['apampkaesa,
Padasns I'Bamanze (cymps-mgoknamuuk), Maxupa Mypanosa, Hcb
Hamxadosa u Kampana [1laduesa,

C ydyacTueM cekpetaps cyna Papauga Anuena,

Npe/ICTABUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB — CYAbHU
bunaraaunckoro paiioHHOrO cyaa ropoaa baky DnbunHa AraeBa u
[JIABHOTO  KOHCYJbTaHTa  anmapata Mwunnu — Memgxiuca
Azepbaitxanckor Pecriyonuku ®@apuma ['amxuesa

CHEIHUAINCTOB — reHepaIbHOTO AupekTopa LlenTpanbHoro 6anka
Azepbaiikanckoit Pecnyonukn Pamana OpymkeBa U cyabu
bakunckoro anemisinuoHHoro cyaa Dibmapa Parumosa

B coorBerctBUM ¢ 4YacTtelo VI cratenm 130 Koncturynun
Azepbaiikanckoid PecnyOnmkm Ha OCHOBaHWHM  OOpamieHUs
bunaraguackoro paitoHHoro cyma ropoaa baky paccmorpen B
OTKPBITOM CYJIEOHOM 3aceaHhH B TIOPSAKE 0COO0T0 KOHCTUTYIIMOH-
HOT'O ITPOM3BOJICTBA KOHCTUTYIIMOHHOE Jiej10 0 crarbe 430.4 Konekca
Azepbaitmxanckort PecryOnuku 006 aIMUHUCTPATUBHBIX MPOCTYII-
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kax u noanyHkre 4.3.1.3 “IIpaBun BeneHuss pe3uIeHTaAMU
Azepbaiixanckoi PecryOnuku onepanuii B ”HOCTPAHHOM BaltoTe,
a TaKk)Ke Hepe3UJIeHTaMH B HallMOHAJIbHOW U MHOCTPAHHOM BayltoTax”

3acnymaB noknan cyaeu P. I'Basajgsze mo ey, BBICTYIUIEHUS
MPEICTaBUTENECH 3aWHTEPECOBAHHBIX CYOBEKTOB M CIICIIMAJHCTOB,
U3y4uB U 00cyauB Matepuainsl aena, [Inenym KoHncTutynmoHnHoro
cyna AzepOarimxkanckoit PecyOmuku

YCTAHOBMUIJ:

bunaranuHckuii pailoHHBIM cyq ropoga baky, oOparuBmIMCh B
Koncturynmonnsiii cyn AsepOaimkanckoil PecnyOonuku (manee —
KoHcTUTYIIMOHHBIN Cy/T), HONPOCH JaTh UCTONKOBaHUE cTarbu 430.4
Konexca Azepbaiimkanckoii PecmyOnyku 06 aiMUHHCTPATHBHBIX MPOC-
Tynkax (nanee — Komekc 00 aqMUHUCTPATUBHBIX MPOCTYIIKAX) U MO~
nynkra 4.3.1.3 “IlpaBun Benmenus pesuaeHTamu A3epOaliKaHCKOU
PecrmyOnuku onepariuii B MHOCTpaHHOM BAJIIOTE, a TAKXKE HEPE3UICHTA-
MU B HallMOHAJILHOM M WMHOCTpaHHOM Bamortax’ (manee — [IpaBuia),
yTBepkIeHHbIX Permennem Llenrpansaoro Ganka A3zepOaiiKaHCKOM
PecnyOnuku (nanee — LlentpanbHbiii 6aHK) oT 28 HOosi0ps 2016 . Ne
45/1 o B3aumocBs3M co cTtaThsiMu 59 u 79 Kouctutyrnuu
AszepOaiimxanckoit Pecriyonuku (nanee — Koncruryrwst).

B oOpaiennn ormeuaercsi, 4To HO ey, HAXOIAIIEMYCsl B IpO-
U3BOJICTBE cy/a, 13 HosOps 2018 1. (¢ ycmoBuem aeiictBus 10 31 gexao-
ps 2019 1), mexxay OOIIECTBOM C OTpaHUUEHHON OTBETCTBEHHOCTHIO
“Kpucran-1 JITI” (manee — OO0 “Kpucran-1 JIT”) u OOiiecTBoM ¢
OTpaHWYeHHON oTBeTCTBeHHOCThIO ‘‘Ilmanera” (mamee — OOO
“Ilnanera’) (Poccuiickas ®@enepariyst) ObLT 3aKIIOUEH IOTOBOP KYTLUTH-
MPOJIAKK Pa3IMYHBIX BUJIOB TOBAPOB U MATEPUAIIOB YACTSIMHU.

B coorBerctBuM ¢ ynomsHyThIM aoroBopom, OOO “Kpucran-1
JITIL”, cormacHo miarexxHoMy ropy4deHuto ot 21 Hosops 2018 1., epe-
YUCIIWIIO B KadecTBe mpemoruiarsl 22 HosOps 2018 1. co cuera B
OtkpeiToM akipioHepHoM oomectse “Kanutan bank™ (manee — OAO
“Kanmran baHk) Ha cyeT MHOCTPAHHOTO OOIIECTBA 3a TpeAeIaMH
AzepOaiixaHckoil PecriyOnyky cpeicTBa B MTHOCTPAHHOM BaJIOTE.

Cornacno nceMy OAO “Kamumran bank” ot 26 asrycra 2019 r.,
HecMoTps Ha To, uTo OO0 “Kpucran-1 JIT/[” nepeuncinio B kKauecTse
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OpefoIUIaThl JaHHBIE CpeACTBa 3a mpenensl A3zepOailkaHCKOn
PecnyOnuku 1 ¢ MOMEHTa OCYIIECTBJICHUS IUIaTeka IMPOIUIo Oosee
270 nuelt, TeM He MeHee OaHKy He ObLIa MpeAcTaBlIeHa TaMOKEHHAs
JeKJIapalyis, MOATBEPKAA0IIasi UMIIOPT TOBApOB, MPHUOOPETEHHBIX B
O0OMEH Ha JAaHHYIO JCHEXHYIO CYMMY, WM JOKYMEHT, MOITBEPKIA0-
I OKa3aHUE UMIIOPTHPYEMBIX YCIIYT, TP 3TOM, BaJIFOTHBIE CPEJICTBA,
BBIIJTAYEHHBIC B KAUECTBE IMPEIOIUIAThI, He ObUIM BO3BPAICHBI M3-32
pyoexa.

B cootBerctBru ¢ penakiueit noamyHkra 4.3.1.3 [IpaBun, neicTBo-
BaBIIeil 0 BHeceHus: m3MeHenus: ot 20 ¢espans 2020 r., mpu ocy-
IIECTBJICHUH MPEOIUIaThl, OaHKY IMPEIOCTABISETCS JOKYMEHT, OTpa-
YKAIOIIMI Ha3HAYEHUE, YCIOBUS U CyMMy Iuiarexxa. [Ipu sTom, B Teue-
Hue 270 (AByXCOT CEMUAECATH) THEH CO JTHS OCYILIECTBIICHHUS IIJIaTeka,
0aHKy JIOJDKHA OBITh MPEJICTABICHA TaMOKEHHAs JEKJIApalus, Mof-
TBEPKJIAIOIIAsl UMIIOPT TOBAapOB B CTPaHy, WIM JOKYMEHT, IOATBEp-
YKIAIOIIMI OKa3aHUE UMITOPTUPYEMBIX YCIyT. B ciyyae ecnu B ykaszaH-
HBII CPOK TOBapbl HE IMITIOPTUPOBAHBI, YCIIYTH HE OKA3aHbl WJIM CyMMa,
BBIIUIAYEHHAsT B KayecTBE INpeNoIUIaThl, HE BO3BpallleHa (JIMIOM, B
MOJIBb3y KOTOPOTrO ObLIa MPOM3BEACHA NPENoIJiara, WIH TPeThbHM
JUIIOM) TO OaHK, B TeueHHue 5 (TsTr) pabounx THEH, PEICTaBISIET BCE
JIOKYMEHTBI OTHOCHUTENBHO OTlepalnu 1o npeaoruiare B [lanary no nan-
30py 3a (pUHAHCOBBIMM phIHKaMK A3epOaiikaHckoil PecyOmmku mmst
MIPUHATUSA MEP OTBETCTBEHHOCTH, IPEAYCMOTPEHHBIX crarber 430.4
Konekca 06 aqMUHHUCTPaTUBHBIX MPOCTYTIKAX.

CornacHo xe crarbe 430.4 Komekca 00 aIMUHUCTPATUBHBIX MPOC-
TyIKaX, 3a HEBO3BpallleHHE U3-3a pyOeka BBIIIAYEHHBIX BATFOTHBIX
CpPElCTB B CIyYasx, KOIa B OOMEH Ha BbIIJIAYEHHBIC ITyTEM aBaHca
BAJIIOTHBIE CPECTBA B YCTAHOBJIEHHBIE 3aKOHOJATEIbCTBOM CPOKU HE
ObUTH MMITOPTUPOBAHBI COOTBETCTBYIOIIME TOBAPHI, HE IMPOJEIAHBI
paboThl WM HE OKa3aHbl YCIYTH — BJEYET HaJOKeHue Imrpada Ha
JOJDKHOCTHBIX JIMI[ B pa3Mepe OT AECATH A0 JBAALATH IPOLEHTOB
CYMMBbI BaJIOTHBIX CpPE/ICTB, CTaBUIMX HEMOCPEACTBEHHBIM OOBEKTOM
a/IMMHHMCTPATUBHOTO MPOCTYIKA, HA IOPUIMUYECKUX JIUI] B pa3Mepe OT
JBA/ILATUA A0 TPUALATH MPOLIEHTOB CyMMbl BaIIOTHBIX CPE/ICTB, CTaB-
IUX 0OBEKTOM aIMUHUCTPATUBHOTO MPOCTYIIKA.
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[To MHEHMIO OOpaTUBILErocs, yKa3aHHbIE HOPMBI BIEKYT 3a COOOM
HapylIeHUe 3aKperyieHHoro B KOHCTUTYyIMM mpaBa Ha CBOOOIHOE
NpeArpUHUMAaTeNnbcTBO. B oOpaiienun, Ha OCHOBaHUM cTareit 13,
390.1, 425.1 u 427.1 I'paxnaHckoro kojaekca AsepOailKaHCKON
PecryOnuku (manee — I'paknaHCKUi KOZIEKC) OTMEYAETCsl, UTO, €CIH
CPOK MCIIOJIHEHHUS 3TOTO 00s13aTeIbCTBA Ha3HAYEH, KPEIUTOP HE BIpaBe
JI0 MCTEYEHHUsI CpOKa TpeOOoBaTh HMCIIOMHEHUS, HO JIOHDKHUK BIIpaBe
UCTIONTHUTB 00S13aTeNICTBO JI0 CPOKA.

[To MHeHuIO0 0OpaTHBLIErOCs, B JaHHOM Ciydae, pyU NPUMEHEHUU
noamyskra 4.3.1.3 mactosimux [Ipasui k moroBopy ot 13 HosiOpst 2018
r, 3akmoueHHomy wmexay OOO “Kpucramn-1 JITA” u OO0
“Ilmanera”, HapyaeTcs 3akperyieHHoe B KOHCTUTYIuu paBo 10puau-
yeckoro Juria OO0 “Kpuctami-1 JITI” Ha cBoOogHOE TIpeANpUHIMA-
TEJBCTBO.

B cBs13u ¢ obpamenuem [nenym KoncturyipionHoro cyia cuuraer
HEOOXOAMMBIM OTMETUTH CIIETYIOIIEE.

CornacHo cratbe 59 KoHCTUTYLMHM, KaXIbIi MOXKET, CBOOOIHO
UCTIONBb3YSl CBOM BO3MOYKHOCTH, CIIOCOOHOCTH ¥ UMYIIECTBO, OT/IEJIbHO
WIM COBMECTHO C JPYIMMHU 3aHUMAThCsl MPEANPUHUMATENILCKON Mn
VWHOW HE 3alpelIeHHOW 3aKOHOM 3KOHOMHUYECKOW JESATEIBHOCTBIO.
TocymapctBo ocymiecTsisier B chepe MpeAnpUHAMATENHCTBA JTHIIH
pErylMpoBaHUE, CBA3aHHOE C 3aIUTON HHTEPECOB IOCYIapCTRa, JKUZHU
Y 37I0POBBS JTFOIEH.

CoracHo crarbe 79 KOHCTUTYLIUH, HUKTO HE MOXKET OBITh TIPHHY K-
JIeH K MCTIOJIHEHUIO 00s13aHHOCTEH, poTtuBopeyanmx Konerurymm u
3akoHaM A3zepOaiikaHckol PecyOmmkm.

Crarpst 59 KOHCTUTYUMU OpU3HAET TPEIIPUHUMATEIBCKYIO sl
TEJILHOCTh KAKJI0T0 MH/IMBU/IA KAK NIPOSIBIIEHUE €TI0 JIMYHOW CBOOOIbI B
OKOHOMHYECKOW cepe M pa3BUBACT MPHHIIUI CBOOOIBI SKOHOMUYE-
CKOM fesTenbHOCTH. B kauecTBe rapaHTUM CBOOOIHOM MpEAIpHHAMA-
TEJILCKOM EATENTbHOCTH KaXkaoe (prU3ndecKkoe U IOpUANIECKOE JIUIO B
AzepOaiikaHckoil PecrryOnuke MOXXET HarpaBisTh MpUHAIJIEkKAILEe
eMy JBHKUMOE U HEJBMKUMOE MMYILIECTBO, B TOM YHCJIE€ HAI[MOHAIIb-
HYIO BAJIIOTY, IEHHOCTU B MHOCTPAHHOW BAJIOTE U T.JI. B NPEAIIPUHU-
MareNbCKYIO JIESITeNbHOCTh U APYTHE HE 3alpelieHHbIe 3aKOHOIATE b
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CTBOM C(epbl SIKOHOMHUYECKON JEATEIbHOCTH, a TaKXKe MCIIONb30BaTh
UX II0 CBOEMY YCMOTPEHHUIO.

CrnenyeT OTMETUTH, YTO, B TMOCJIETHEE BpEeMs, CUCTEMHOE OCY-
IIECTBJIICHUE B CTPaHE TrOCYIapCTBEHHOTO MOKPOBUTEILCTBA IMpE-
MPUHUMATEILCTBY, IOCTOSIHHOE YJIy4llleHue OU3HeC-cpeibl B LESIX
Pa3BUTHs TPEINPUHUMATEIbCTBA, AAJIbHEWIIEE COBEPILIEHCTBOBA-
HHE MeXaHu3Ma rocyAapCcTBEHHOTo (puHaHCUpOBaHUs B chepe npe-
NPUHUMATEIHCTBA, MMPUBICUYEHUE MECTHBIX M MHOCTPAHHBIX HHBE-
CTHUIIMI, COBPEMEHHBIX TEXHOJIOTUN, YIPABICHYECKON MPAKTUKU U
IPOU3BOACTBO TAaKMM 00pa30M BBICOKOKaYECTBEHHOM, KOHKYPEHTO-
CHOCOOHOM MPOIYKIMHU, NPUHATHE HOPMATHUBHO- IPABOBBIX JIOKY-
MEHTOB M COBEPIICHCTBOBAHME 3aKOHOJATEIbHON 0a3bl B 00JIacTH
Pa3BUTHSI IPEATPUHUMATEIBCTBA SBISAIOTCS IPUOPUTETAMHU CTpaTe-
UM YKOHOMHYECKOTO Pa3BUTHS CTPAHBI.

[Ipeanpunumarenbckas AEATENBHOCTb, IO CYTH, SIBIISIETCS CaMOC-
TOSITEIbHBIM BHJIOM 3KOHOMMUYECKOH AEsITeIbHOCTH, OCYLIECTBIIsIe-
MO TpennpuHUMaTeneM B cdepax, HE 3alpemeHHBIX 3aKOHOM,
HAIPaBJIEHHOM Ha MTOTyYEHHUE J10X0/1a ITyTEM I0JIb30BaHNS UMYILIECTBOM,
peanm3aly ToOBapOB, BHIMOIHEHHS pabOT WM OKA3aHUS YCIYT.

B cootBercTBuuM co cTarbeii 13 ['pakmaHckoro koiekca, Mpearnpu-
HUMATEIbCKOM SIBJISIETCS JIESITENbHOCTD, OCYILIECTBIIsIEMast JIMIIOM He3a-
BUCHMBIM 00pa3oM, OCHOBHASI LIEJIb KOTOPOM 3aKJIFOYAeTCsl B U3BJIEYE-
HUM TPUOBUIN (OXOIa CO CTOPOHBI YaCTHBIX MPEANPUHUMATEIICH) OT
NOJIB30BaHUSI UMYILIECTBOM, pEaTM3alli TOBAPOB, BHIIOIHEHUS paboT
WM OKa3aHUsl YCIIYT.

OnHaxo, KaK U JIpyrue KOHCTUTYIIMOHHbIE TIpaBa, MPaBo CBOOOIHOTO
MIPEANPUHUMATENILCTBA HE ABJISIETCS 00s13aTesIbHbIM 1paBoM. [[ist obec-
NEYCHHs YIUIaThl HAJIOTOB WIJIM WHBIX COOpOB WM INTpadoB U TIp.
COIIACHO 3aKOHOJATEIbHBIM HOPMaM B COOTBETCTBUH C OOIIMMH UHTE-
pecamu rocyaapcTBa v 00IIecTBa IOMYCKAeTCs OrpaHINUYSHHE TIpaBa Ha
CBOOOIHOE TIPEANIPUHUMATETHCTRO.

Cornacio cratbe 5 3akoHa AsepOaiimkaHckoi Pecnyomuku
“O mpeAnpUHUMATENILCKON AEATEIbHOCTH , ONPEIENSIONIEH OCHOBBI
PErYIIMpOBaHUS MPEENIOB MIPEAPUHUMATENBCTBA, OTPAHUYEHHE TIPei-
NPUHUMATEIBCKOM JIESTENBHOCTH JIOITYCKAETCsS JIMIID B CIIy4asx, pe-
YCMOTPEHHBIX 3akOHOM. OpraHam rocyJapCTBEHHOM BIIACTH M TOCY-
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JAPCTBEHHOIO YIIPABJIEHHS 3alpelaeTcss W3/1aBaTh MOCTAHOBIICHUS,
NPEeIOCTABIISIOLIHE IPUBWIIETUH TOMY WJIM HHOMY BHTY ITPEANIPUHUMA-
TEJIbCTBA B 3aBUCUMOCTHU OT €ro (popMbl COOCTBEHHOCTU M OpraHu3a-
IIMOHHO-TIPaBOBOM (hopMbl. 3ampelnaercs BMELIATeNbCTBO TOCYAAp-
CTBEHHBIX OPraHoOB, TPO(PCOO3HBIX OPraHU3aLMi B IPEAIPUHUMATEIb-
CKYIO JESTEIIbHOCTh 3a MCKIIOYEHHWEM CIIYy4aeB, MPeTyCMOTPEHHBIX
3aKOHOJIATeNIbCTBOM AzepOaiimkanckoil Pecrryommku.

[Tommynkt 4.3.1.3 IIpaBun u crarbs 430.4 Konekca 06 anMuHUCTpa-
TUBHBIX IIPOCTYIKAX, YCTaHABIMBAOLAasi OTBETCTBEHHOCTh 3a Hapyllle-
HHE COOTBETCTBYIOLLIETO MOPSIKA PEryIUPOBaHUS BAIIOThI, SIBISIOTCS
OIHMM W3 OTPAaHUYEHMH, YCTAHOBJIEHHBIX B CBSI3U C IMpEAIpUHUMA-
TEIBCKOH JIEATEIBHOCTBIO.

JInst mposicHeHHsT TOrO, HapyllaeTcs JIM yKa3aHHbBIMH HOpPMaMu
3akperuieHHoe B KOHCTUTYyIMM mpaBo Ha CBOOOIHOE MpelpUHUMA-
TEJILCTBO, BA)KHO YUUTHIBATH CIIETYIOIIEE.

OcHoBY cBOOOZHOIO MpeIIPUHUMATEIBCTBA COCTABIISIET COOCTBEH-
HOCTb. B cBfi3u ¢ 3THM, CeayeT OTMETUTbh, 4TO B A3epOaiiKaHCKON
PecniyOninke COOCTBEHHOCTh HENPHUKOCHOBEHHAa M OXpaHsIeTCA
rocynapctBoM. [IpaBo cOOCTBEHHOCTH, B TOM YHCJE NPaBO YACTHOU
COOCTBEHHOCTH, OXpaHsieTcsi 3akoHOM (dacthb | crarbu 13 u yvacts I
cratbu 29 KoHcTuTymun).

[Inenym KoHCTHTYIIMOHHOTO Cyna BO MHOTMX CBOMX ITOCTAHOBIIE-
HHUSAX 0c000 momuepkuBai, yTo OCHOBHOM 3aKOH HapsiIy C IpaBaMy U
cB0O0OIaMH TAKXKE YCTAHABIMBAET BHITEKAIOIINE U3 HUX OOSI3aHHOCTHU U
HE MCKJII0YaeT BO3MOKHBIE 3aKOHHBIE 1 000CHOBAHHBIE BMEILIATEIbCTBA
B ocyulecTBieHre npas. OJHaKO 3aKOHHOE BMEIIATENbCTBO B KaKoe-
7100 MPaBo, B TOM YKCJIE B IPABO COOCTBEHHOCTH, JIOTKHO OBITH COpa3-
MEPHBIM, OCYIIECTBIIATHCS NPU JOCTHKEHUH CIIPABEUIMBOIO PaBHOBE-
cHsl MeXTy OOIIMMU MHTepecaMH OOIIeCTBa MM TOCYIapCcTBa U 3allli-
TOH KOHCTUTYLUHMOHHBIX MpaB uHAuBHAyyMa (IloctaHoBienust ot
29 oktsi0ps 2010 . “O TonKOBaHUM CeAbMOTO ab3alia 4acTH IEepBOM
crarbu 21 3akona AszepOaiimxanckoi Pecryomuku “O  coumanbHOM
crpaxoBanuu’, ot 16 gekabps 2011 r. “O tonkoBanuu crareit 107-2.1 u
107-5.1 I'paxxmanckoro konekca Azepbaiimkanckoit Pecrryomku’™ v iip. ).

[Tnenym KOHCTHTYIIMOHHOTO CyJja CYMTAET HEOOXOAMMBIM €Il Pa3
OTMETHTh, YTO MPaBO COOCTBEHHOCTH, COCTABIISIOIIEE OCHOBY Ipe[-
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NPUHUMATEIBCKOMN JICATETHHOCTH, HE SIBIISIETCS 00s13aTeIbHBIM ITPABOM
Y MOXKET IMOIBEPIHYTHCSl OTPAHUYECHUSIM, YETKO YCTAHOBIICHHBIM CTaTh-
eit 1 [Iporoxona Ne 1 k Konseniuu “O 3aiure npaB yeinoBeKa K OCHOB-
HbIX cBoOON” (asee — [Iporokon Ne 1 k Konsennun). CortacHo naH-
HOM CTarbe, BMEIIATEIbCTBO B IMPABO COOCTBEHHOCTH JOITyCKAETCs
JIMILIG B CIEAYIOLIUX CITyqasx:

* €CJIM 3TO YCTAHOBJIEHO 3aKOHOM;

* €CJIM 3TO MPEJICTABIISAET OOIIECTBEHHBIN HHTEPEC.

Kak BuIHO, BMEIIaTeNnbCTBO B IMPABO COOCTBEHHOCTH JOJIKHO, B
MIEPBYIO OYEPE/Ib, YIOBIETBOPATH TPEOOBAHUS 3aKOHHOCTH.

CornnacHo KoHBeHIMH, BBIpOKEHHE “3aKOH’°, UMESI CaMOCTOSITEIb-
HOE 3Hau€HHE, O3HAYACT HE TOJBKO ‘“3aKOH” B (POPMATLHOM CMBICIIE.
Crona MOXHO OTHECTH U KOHCTUTYIIMIO, M MEXKTYHAPOAHBIE IOTOBOPBI,
CTOPOHHHMKOM KOTOPBIX SIBISIETCS COOTBETCTBYIOIIIEE TOCYIapCTBO, a
TaK)Ke HOPMAaTUBHBIE aKThI, UMEIOITNE CHITY 3aKOHA.

3aKOHHOE BMEIIATEIbCTBO B MPABO COOCTBEHHOCTH JIMIIA MOXKET
OBbITh 0OOCHOBAHO JIMILB B CIy4ae, €CIIU MPECIeI0BaHHS JIETUTUMHON
1enu B 001wmx (0OIIECTBEHHBIX) MHTEpecax. JTa 00S3aHHOCTh YETKO
BhIp@)KCHA B yKa3aHHOW cTaThe KOHBEHIIMM B OTHOIICHHWH JIMIICHHS
UMYIIECTBA U UCTIOIb30BaHUS NMYIIIECTBA.

Crarbs 1 Ilporokona Ne 1 KonBeniu TpeOyeT, pasyMHOM MpOHop-
LIAOHAJILHOCTH KAKOro-IM00 BMEIIATEIIHCTBA ITOCTABICHHON IICIIH.
CoOTBETCTBEHHO, JTFO00E BMEIIATETIHCTBO B TPaBa M CBOOOIIBI IOJKHO
OTBEYAaTh “‘CIPABEITIMBOMY PABHOBECHIO” MEXTY OOIIMMU UHTEPECaAMU
o01iecTBa U TPeOOBAHUSIMH 3aIIUTHI (PyHIAMEHTAIBHBIX IPAB YaCTHOTO
nvna. J{ist toctkeHus: TpedyeMoro CrpaBe/IiBOrO PaBHOBECHS COOT-
BETCTBYIOILIEE JIUIIO HE IOJDKHO MOIBEPraThCsl MHIUBUIYaTLHON U Upe3-
MmepHoi Harpy3ke (ITocranoBnenue [1nenyma Koncturytmonsoro cyna
“O TtonkoBanuu crarbu 14 HamoroBoro komekca AsepOaiipkaHCKON
Pecnyomuku 1 craren 390 I'paknaHckoro kojekca AszepOaikaHCKON
PecnyOnuku™ ot 12 mapra 2012 ).

B cBsi3u ¢ Tem, UMeeT M MECTO HapyIIeHHWE KOHCTUTYIIMOHHOTO
IpaBa Ha CBOOOJIHOE MpeAnpUHUMATENbCTBO cTaThsiMu 430.4 Konekca
00 aJIMHHUCTPATUBHBIX MPOCTYIKax U noxmyHkroM 4.3.1.3 Ilpaswun, ¢
TOYKH 3PEHUs BBIINICYKA3aHHBIX TPEOOBAHUH, CIETYET TAKKe Y4eCTh,
YTO B COOTBETCTBUM cO cTaThedl 13 3akona A3sepOaiimkaHCKON
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Pecriyonmuku “O BamoTHOM perynupoBanun’ (namee — 3akoH “O
BAJIIOTHOM perynupoBanun’), LleHTpaibHbIil OaHK, Kak OCHOBHOM
Oprad,  OCYLIECTBJISIOIIMH  BAIIOTHOE  PETryJIMpPOBAHME B
AzepOaiimxanckoil PecryOmnuike, BBITOIHIET TaKKe BaKHbIE (PyHKIINY,
Kak onpezienieHre cepbl U MopsiioK 00parieHusi THOCTPAHHOM BaJIto-
ThI ¥ LICHHBIX OyMar B MHOCTPAHHOM BaJIOTE, IPUHATHE HOPMATUBHBIX
aKTOB II0 PETYJIMPOBAHUIO BAIIOTHBIX omnepauud U T.A. Llempro xe
BAJIIOTHOTO KOHTPOJIS SIBJIETCS oOecieyeHne CoOOICHUs BaTFOTHOTO
3aKOHOJIaTeNIbCTBA MIPU MPOBEICHNH BAIIOTHBIX onepauuil (crares 14
3akona “O BaJIFOTHOM PETYIUPOBAHUM).

UYacteio 4 crarbu 7 u cratbeit 10 gaHHOTO 3akoHa yCTaHOBIICHHUE
MOpsIZIKA MIPOBEJEHHUS ONEPALIUil IO CUETaM PE3UACHTOB U HEPEe3UEH-
TOB B MHOCTPAHHOM BaJlOTE€ B YIOJHOMOYEHHBIX OaHKax B
AzepOaiipkanckoil  PecnyOnmuke OTHECEHO K MOJIHOMOYHSAM
LentpansHoro 6aHka.

ComnacHo cratbhe 8 yKazaHHOTO 3aKOHA, PE3UICHTHI, SBISIFOIIUECS
FOPUIMYECKUMHU JIMLIAMU, UMEIOT ITPABO BBO3UTH B A3epOail’KaHCKYIO
PecryOnuky u BbIBO3UTH U3 AsepOaiimkaHckoi PecryOmmku BamoT-
HbIE LIEHHOCTH ITyTEM IIEPEBO/IA, a TAK)KE BBO3UTH UX CTPaHy U BbIBO-
3UTh U3 HEE B HATMYHOU (opMe, C COOMIOAEHNEM TaMOKEHHBIX MPOLIe-
AYP.

[opsimox mepeBoma 1 BBO3a B HaMW4HOU (hopme B AszepOaiimkan-
ckyto PecnyOnmky pesuaeHTamu, SBISIONIMMUCS FOPUANYECKIMU
JMLIAMH, BAJIIOTHBIX LIEHHOCTEW, a TAaKKe MX IepeBOJla M BBIBO3A B
HaTM4YHOU (hopMme u3 AzepOaiimkaHckol PecryOnmuky ycTaHaBIMBaeT
[entpanbhblii 0ank AsepOaitmxanckoi PecrryOnmuku.

B cBsi31 ¢ BBIIEU3I0KEHHBIM, B LEISX CHUXKEHHS BAJIFOTHOTO JIe(U-
IIUTa B TUIATEKHOM OayiaHce CTpaHbl U TMOBBIMEHHUS 3()(HEKTHBHOCTH
BAJIFOTHOT'O KOHTPOJISL B KAYECTBE OTHOM U3 KOMIUIEKCHBIX MEp, HallpaB-
JICHHBIX Ha o0ecrieueHue (UHAHCOBOW CTAOMJIBHOCTH B CTpaHe,
ITocranoenennem IlpaBnenust LleHrpanbHoro Oanka ot 28 HOsOps
2016 1. 6pum npuHATH [IpaBuna, noamynktom 4.3.1.3 KOTOpBIX ycTa-
HOBJIEHBI TOYHBIE BPEMEHHbIE OTPAaHUYEHUS B CBSA3U C MPEJICTABICHUEM
TAaMO)KEHHOM JIeKIapaluy (JOKyMEHTa, MOATBEPKAAIOLIETO OKAa3aHUE
YCIIyT), MOATBEPAKIAOILEI UMIIOPT TOBAPOB B CTPaHy (OKa3aHHUE YCIIYT)
B XOJI€ OIlepalyii 10 CPEACTBAM, IEPEBOAUMBIM PE3UIEHTAMU U HEpe-
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3UJEHTAMH 10 OIUIaTe TOBAapOB U YCIYI, HUMIOPTHPYEMBIX B
AzepOaiimxanckyto PecryOmrky, B TOM 4KCIIe BBIIIAYMBAEMbIM TIPE/I-
BapUTEJIbHO (aBAHCY), TEM CaMbIM, IPUMEHEH 0COOBIN PEXUM KOHTPO-
JI51 32 YKa3aHHBIMU BAJIFOTHBIMU OTIEPALIMSIMU.

Crarbs 430.4 Kogekca 00 a/IMAHICTPATHBHBIX MIPOCTYTIKAX, KOTOPAs
CITY’KUT LIEJISIM MOBBIIIEHUS (P(PEKTUBHOCTH KOHTPOJIS 32 BATIOTHBIMU
OTepalusiMH, TPENOTBpalleHNss (UHAHCUPOBAHUS MEXITyHAPOIHOU
NPECTYMHOCTH, TAKKE YCTAaHABIMBAs HEBO3BpAIllEHHE M3-3a pyOexa
BBIIUTAYEHHBIX BAJIIOTHBIX CPEACTB B CiydasX, Korga B OOMEH Ha
BBIIUIAYEHHBIE ITyTEM aBAHCA BAIIOTHBIE CPEACTBA B YCTAHOBJICHHBIE
CPOKH He ObLIM MMIIOPTUPOBAHBI COOTBETCTBYIOIIME TOBAPBI, HE MPOJIE-
JIaHbI Pa0OTHI WM HE OKa3aHbl YCIIyTH, KaK aIMUHUCTPATUBHBIH MTPOC-
TYIIOK, OIpeeNnia aIMUHUCTPATUBHYIO IOPUINYECKYIO OTBETCTBEH-
HOCTB JIJISI JTUI], BUHOBHBIX B COBEPIIICHUH TAHHOTO JICSTHUSI.

Takum 00pa3oM, yCTaHOBJICHHE B COOTBETCTBHU C TPEOOBAHUSIMU
crarbu 59 Koncturynum, noamynkrom 4.3.1.3 IpaBui, ocoGoro pexu-
Ma KOHTpOJISi B CBSI3M C COOTBETCTBYIOIIECH BaIFOTHOM omepanueil u
npenycMotpenue B crarbe 430.4 Konekca 00 aIMUHUCTPaTUBHBIX ITPOC-
TYIKaX OTBETCTBEHHOCTH 32 HAPYIIEHHUE MPABHUJI BAJIOTHOIO PETYIIH-
POBaHUS TMPECIIEAYIOT LIeNb 3alIUThl TOCYJAPCTBEHHBIX MHTEPECOB B
cdepe nmpeAnpPUHUMATENTLCTBA, B TOM YHCIIE MPEOTBpallieHie (rHaH-
CHPOBaHMsSI MEXKIYHAPOAHON MPECTYMHOCTH, MOBbIIEHUE YPPEKTUB-
HOCTH BJIFOTHOT'O KOHTPOJIAA, o0ecrieueHre pPUHAHCOBOM CTAOMIIBHOCTH
B CTpaHe.

B ob6parienun, Ha ocHoBaHMU cTathbi 79 KoHCTUTYIIMU U psiia HOPM
I'paxxnanckoro kojekca, OTMEYaeTCs, UTo (PU3MYECKHe U IOPUIMUECKUE
JMI[a MOTYT CBOOOMHO 3aKirouarh JOTOBOphHL. A mommyHKT 4.3.1.3
[IpaBuit orpaHn4MBaET TaHHOE MIPABO.

B cBsi3u ¢ 3THM clienyeT TakKe OTMETUTb, YTO, XOTSI CyObEKThI TIpe/I-
NPUHUMATENILCTBA CBOOOIHBI B pealM3allMy JIOTOBOPHBIX CBOOOJ,
3aKpEIICHHBIX B TPaXKIAHCKOM 3aKOHOJIATENILCTBE, TEM HE MEHEE OHU
JIOJDKHBI O€30rOBOPOYHO COOMIOAATH MPHU ATOM UMIIEpATUBHEIE TPeOO-
BaHMUs, COJIEPIKALIMECS B IPABOBBIX aKTaX.

Tak, comacHo ctarbe 390.2 I'pakIaHCKOTrO Kozekca, J0roBop J10j1-
’KEH COOTBETCTBOBATh 00s13aTEIbHBIM JIJIsi CTOPOH TpaBHJIaM, yCTaHOB-
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JICHHBIM 3aKOHOM U MHBIMU MPABOBBIMU aKTaMH (MMIIEPaTUBHBIM HOP-
MaMm), IEUCTBYIOLIMM B MOMEHT €0 3aKIFOUEHHUSL.

Kak BuiHO, HECMOTpsI HA TO YTO 3aKOHO/AATENb MPEAOCTABUI CTOPO-
HaM CBOOOTY JIOTOBOpa M CBOOOAY B OIPEICIICHUH €ro YyCJIOBUH,
3aKJIF0YaeMbIi MU JIOTOBOP TEM HE MEHee, JODKEH COOTBETCTBOBATH
MpaBUJIaM HUMIIEPATUBHOIO XapakTepa, YCTAHOBJICHHBIM 3aKOHOM U
WHBIMH TPABOBBIMU aKTaMU U SIBIISFOIIUMCS 00s13aTeIbHBIMU JJISI CTO-
poH. [Ipu 3TOM 3aKOHOAATEb UCXOIUT W3 OOIIMX HHTEPECOB CTOPOH, a
TaKkKe TOCyAapcTBa U OOIIECTBEHHBIX OTHOIICHHH.

Kpome Toro, HecoOmoeHne CpoKoB, CBA3aHHBIX C pacyeTaMu Ipu
UMIIOPTE, €IIe HE SBJISIETCS TOCTATOYHBIM OCHOBaHHEM JIJIsl TPUMEHE-
HUSI MEPbI AIMUHUCTPATUBHOTO B3bICKAHMUSL.

B cBsa3u ¢ stum, Ilnenym KoHCTUTYHIMOHHOTO cyga B CBOEM
[TocranoBnenun “O tonkoBanum crarbu 38.1 Komekca AsepOaiimkan-
ckoil PecriyOnuku 00 aJIMUHUCTPATUBHBIX MPOCTYNKAX B OTHOIICHHU
aJIMUHHMCTPATUBHBIX IPOCTYIIKOB, IPEAYCMOTPEHHBIX crarbel 430.4
nanHoro Komekca, ¢ TOUKu 3peHust CPOKOB MPUBJICUEHUSI K a]MUHUCTPA-
TUBHOW O0TBeTCTBEHHOCTH OT 19 nexadpst 2019 . ormerw, uro Komeke
00 aJMUHHMCTPATUBHBIX MPOCTYIIKAX YCTAHOBHJI IPUBIICUYCHUE K aIMU-
HHUCTPAaTUBHOW OTBETCTBEHHOCTH JIMIIA, MPU3HAHHOTO BHHOBHBIM B
COBEpIICHUH aJIMUHUCTPATUBHOTO MPOCTYIKA, MPEIYyCMOTPEHHOTO
JMIIH JaHHBIM KOZIeKcoM, 1 COBEpIIMBIIETO JiesiHUE (ASUCTBUE WK 0e3-
JIEUCTBHE), BKITFOYAIOIIME BCE OCTAJILHBIE JIEMEHTHI COCTaBa aJIMUHU-
CTParuBHOIO MpocTynka. [1oaToMy Cynbl TOKHBI TOYHO YCTaHOBUTH
BHUHOBHOCTb JIMIIA, B OTHOILICHUH KOTOPOTO YIOJTHOMOYEHHBIM OPraHOM
COCTaBJICH MPOTOKOJI, B COBEPILICHUN IPOCTYIKA, MPETyCMOTPEHHOTO
crarbeit 430.4 Konekca 06 aAMUHUCTPATUBHBIX MPOCTYIIKAX.

B tom xe [loctanosiiennu [Inenym KoHCTUTYIIMOHHOTO Cyna Takxke
OTMETHJI, YTO U3TOTOBJICHHUE U JIOCTaBKa OMPEIETIEHHBIX TOBAPOB MOT'YT
3aHATHh OOJIBIIE BpeMEHH, YeM ycTaHoBjeHo [IpaBuinamu, kpome TOro
JIOCTaBKa TOBAPOB M OKA3aHUE YCIYT MOTYT OBbITh 3aJiepaHbl M0 He
3aBUCAIIMM OT JaHHOTO JIMIIa MpUYMHAM (K mpumepy (Gpopc-Maxkop,
aBapusi, MPOBEICHUE TAMOXEHHOTO KOHTPOJSI U JIOCMOTpa U T. 1.).
[ToaTomy cyz1 ¢ yueToM BcexX 0OCTOSATENBCTB JI€a MOKET PACLICHUTh MX
KaK OCHOBaHME, MCKIIIOYAIOILEE BHHY JIMIA, B OTHOLIEHUU KOTOPOTO
cocrasiied nporokoi. [lnenym Koncturynmonnoro Cyna ykaszain, 4To,
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Opras, yIoJHOMOYEHHBII COCTABJIATh aJIMUHUCTPATUBHBIA ITPOTOKOJI,
JIOJKEH CTPOro COOMIoaTh TPEOOBaHUS COOTBETCTBYIOIETO 3aKOHO 1A~
TEJIbCTBA MPU COCTABJIEHUU JAAHHOTO MPOTOKOJIA, CY/Ibl JODKHBI yCTa-
HaBJIMBATh BUHOBHOCTbH JIMIA, COBEPUIMBIIETO aJIMUHHMCTPATUBHBIN
MIPOCTYTOK B COOTBETCTBUU ¢ TpeboBaHusMU Konekca 00 anMuHHCTpa-
TUBHBIX IIPOCTYIKAaX HA OCHOBAaHUM IPOTOKOJIA, COCTABIEHHOTO YIIO-
HOMOYEHHBIM OpPIraHOM JUIsl OCYILIECTBJIEHUS MEP OTBETCTBEHHOCTH,
npeaycMoTpeHHbIx ctatbeil 430.4 Komekca 00 agMHHHCTPAaTUBHBIX
IPOCTYIIKaX.

[IpaBnenue LlenTpanbHOro 6aHKa B COOTBETCTBUH C PEKOMEH 1AITH I
mu [Tnenyma KoHCTUTYIIMOHHOTO Cynia, N3JI0KEHHBIMU BBIILIEYIOMSIHY-
ToM [locTaHOBIIEHNH, @ TAKXKE C YUETOM YIy4IIECHUs [T0Ka3aTeseu Iuia-
TEXHOTO OajlaHca CTpaHbl 3a TOCIEAHUE TOJbl, TOJOKUTEIBHBIX
pe3yabTaToB peopM, MPOBEICHHBIX B HANPABICHUH YCUIICHHUS TaMO-
KEHHOTO KOHTPOJIS, BaJIOTHOTO KOHTPOJS B I1IEJIOM, CBOHMM
[Tocranosnenuem ot 20 deBpasis 2020 1., BHECIO H3MEHEHHUE B
[IpaBuna, MPOUTUIIO CPOK TIPEACTABICHHUS B YIOJTHOMOYEHHBIA OaHK
TaMO)KEHHOM JeKIIapalyy, MOATBEPKIA0LIEN MMITOPT TOBAPOB B CTpa-
HY [IPY IPOU3BOACTBE NPEAOIUIATHI B CBSA3U C UMIIOPTOM TOBAPOB, WU
JOKYMEHTOB, MOATBEPKIAIOIINX OKa3aHHE MUMIIOPTUPYEMBIX YCIYT, C
270 nHeit 1o cpoka, He MpeBbliatolero 2 jget. Kpome toro, 06110 oT™Me-
HEHO TpeOOBaHUE IMPEJOCTABIECHNUS OpPraHy BaJIOTHOIO KOHTPOJIS
UH(OPMAINH, €CITH CTOUMOCTb HEMMIIOPTHPYEMBIX TOBAapOB M YCIYT
He npeBbllaeT cyMMbl, s3kBuBaieHTHOU 10 000 momapos CILIA.

C yuerom BbleykazaHHoro, Ilnenym Koncrurynmonnoro Cyna
CUMTAET, 4TO INpuMeHeHue noanyHkroM 4.3.1.3 IlpaBui u crarbeit
430.4 Konekca 00 aIMUHHMCTPATUBHBIX MPOCTYIKaxX 0COOOr0 pekuma
KOHTPOJIA 32 COOTBETCTBYIOILLEH BAJFOTHOM OIEpalied U yCTAHOBIIE-
HHE aJIMHHHCTPAaTUBHO- NPABOBOM OTBETCTBEHHOCTH 3a HapyILEHHE
MOPS/IKA BAIFOTHOTO PErYJIUPOBAHUSA CIIEAYET CUUTaTh COOTBETCTBYIO-
MM TpeboBanusMm crateit 59 u 79 KoHcTutynuu, Tak Kak JaHHBIE
NPaBOBbIE HOPMbI NIPECIIEAYIOT LIEb 3aLIUThI TOCYIAPCTBEHHBIX UHTE-
pecoB B cepe MpeArnpruHIMATENIbCTBA, B TOM YHUCIIE PEIOTBPAILIECHHS
(UHAHCHPOBAHUS MEXAYHAPOIHOW TMPECTYIMHOCTH, TOBBIIICHUS
3¢ PEKTUBHOCTH BAJIFOTHOTO KOHTPOJISA, 00ecTieueH s (PMHAHCOBOI CTa-
OWJILHOCTHU B CTpaHe.

121



PykoBoactBysice uacteto VI crarbum 130 KoHctutyuuun
AzepOaiimkanckoit Pecryonuku, cratbsmu 60, 62, 63, 65- 67 u 69
3akona AsepbOaiimkanckor Peciyomuku “O KoHcTuTymioHHOM cygie”,
[Tnenym Koncrurynmonnoro Cyna Azep6aiimxanckoii Pecrryommku

INHOCTAHOBMUIJI:

1. Ilpumenenue noanyHkrom 4.3.1.3 “IIpaBun BeaeHUs pe3uicH-
TamMu A3zepOaiikanckoil PecnyOnuku omepanuii B MHOCTPaHHOU
BAJIIOTE, 4 TAK)KE HEPE3UICHTAMU B HALIMOHAJIBLHOM U MHOCTPAHHOU
BamoTax”’, yTBepkAeHHbIX Pemenuem llenTpairpHoro OaHka
AzepOaiimkanckoit Pecniyomuku ot 28 HosiOpst 2016 1. u crarbeit
430.4 Kogexca 00 aAMUHUCTPATUBHBIX MPOCTYIKAaX 0COOOTO pexH-
Ma KOHTPOJISL 32 COOTBETCTBYIOIIEH BaJIOTHOW OIEpallied U ycCTa-
HOBJICHHE aJ]MUHUCTPATUBHO-IPABOBON OTBETCTBEHHOCTH 3a Hapy-
HIEHUE TOpAJIKA BAJIOTHOTO PEryJIMpOBaHUS, CUUTAThb COOTBET-
CTBYIOIUMH TpeOoBanusiM ctareid 59 u 79 KoHcTuTynmu, Tak Kak
JTAaHHBIE TPABOBBIE HOPMBI IMPECIEAYIOT IENIb 3alUThl Tocyaap-
CTBEHHBIX MHTEPECOB B cdepe MpeArpruHUMATEeNIbCTBA, B TOM YHCIIE
MpeAoTBpaIeHus (PUHAHCUPOBAHUS MEXTYHAPOTHOM MTPECTYITHOCTH,
MOBBIIEHNS 3()(HEKTUBHOCTH BAJIIOTHOTO KOHTPOJS, 0OECTeUeHUs
(¢uHAHCOBOI CTAOMIBHOCTH B CTpAHE.

2. ITocTaHOBNIEHHE BCTYMAET B CHITY CO JIHS OITYOJMKOBAHHUS.

3. IlocranoBnenue omyOnuKoBaTh B razerax ‘“‘AzepOaimpkan”,
“Pecnybnuka”, “Xanr razetu”, “bakunckuii padounii” u “BecTtHuke
Koncturymmmonnoro Cyna AzepOaiimkanckoit PecryOmmku™.

4. IlocTaHOBIIEHHUE SBISIETCSI OKOHUATENIBHBIM, U HE MOXKET OBITH
OTMEHEHO, U3MEHEHO JH00 O(UIIMATBHO MCTOJIKOBAHO HU OIHUM
OpraHOM WJIH JIMLIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Cinayat Macallasinin
83.4-cii maddasinin bazi miiddaalarinin sorh edilmasina dair

3 mart 2020-ci il Baki sohori

Azearbaycan Respublikasi Konstitusiya Mahkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hesenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Mu-
radov, Isa Necafov (meruzegi-hakim) ve Kamran Sefiyevden ibarat
torkibdo,

mohkema katibi Faraid Sliyevin,

maraqli subyektlorin niimayendelori Soeki Apellyasiya Mohko-
moasinin hakimi Mirbahaddin Hiiseynov ve Azerbaycan Respublika-
s1 Milli Maclisi Aparatinin Inzibati ve herbi qanunvericilik sobosi-
nin bas maslohat¢isi Kemale Pagayevanin,

miitoxassislor Azerbaycan Respublikasi Bas Prokurorlugunun
Dévlet ittthamimin miidafiesi iizre idaresinin reisi Ilgar Ceforov ve
Azerbaycan Respublikas1 Odliyye Nazirliyinin Probasiya xidmati-
nin rois miiavini Musa Hiimbetovun istiraki ile,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraat1 qaydasinda
aciq mahkeama iclasinda Seki Apellyasiya Mohkamasinin miiracie-
ti @sasinda Azerbaycan Respublikasi Cinayat Macallasinin 83.4-cii
maddesinin bazi miiddealarinin serh edilmesine dair konstitusiya
1sina baxdi.

[s iizro hakim I.Necefovun meruzesini, maraqli subyektlorin nii-
mayondalerinin ve miitexassislorin ¢ixiglarini dinleyib, is material-
larin1 arasdirib miizakire ederak, Azarbaycan Respublikas1 Konsti-
tusiya Mahkemaesinin Plenumu
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MUOYYON ETDI:

Seki Apellyasiya Moahkoemasi Azerbaycan Respublikasinin
Konstitusiya Mahkamasine (bundan sonra — Konstitusiya Moahke-
mosi) tinvanladigl miiracietde gostermisdir ki, Zoerdab Rayon Mah-
komasinin 3 sentyabr 2019-cu il tarixli hokmii ile V.Quliyev Azor-
baycan Respublikasi Cinayat Macellasinin (bundan sonra — Cinayaet
Macallosi) 234.1-ci maddasi ilo togsirli bilinerek 2 il miiddetine
azadligin meahdudlasdirilmas1 cezasina mehkum edilmis, homin
Macsllanin 69.3-cli maddasine asasen {lizerinde 1 il 5 ay 12 giin
miiddetine azadligin meahdudlasdirilmasi cezasi saxlanilmisdir.

Azoarbaycan Respublikas1 Bas Prokurorunun miiavini Zordab Ra-
yon Mahkamaesinin 3 sentyabr 2019-cu il tarixli hokmiindan apell-
yasiya protesti verorok homin hokmiin deyisdirilmasini xahis etmis-
dir. Apellyasiya protesti onunla easaslandirilmisdir ki, V.Quliyev
Agir Cinayetlore dair Isler {izre Azerbaycan Respublikas1 Mahke-
mosinin (bundan sonra — Agir Cinayetloroe dair islor iizro Mohke-
mo) 21 fevral 2007-ci il tarixli hokmiine asasen Cinayoat Macallosi-
nin 234.4.1-ci maddasi ile togsirli bilinerak 7 il miiddetine azadliq-
dan mahrum etma cozasina mohkum edilmis, 10 iyun 2013-cii il ta-
rixinde “Azerbaycan xalqmin imummilli lideri Heydar Sliyevin 90
illik yubileyi miinasibeati ilo amnistiya elan edilmasi hagqinda”
Azoarbaycan Respublikas1 Milli Maclisinin 7 may 2013-cii il tarixli
Qorarinin (bundan sonra — Qerar) 1.1-ci bandine miivafiq olaraq ce-
zadan azad olunmusdur.

Protestveronin movgeyina gora, V.Quliyev ikinci cinayat omali-
ni 23 may 2019-cu 1l tarixinde torederken onun avvalki mahkumlu-
gu 6denilmemis ve gotiiriilmeamisdir. Bu sebabden de onun emsalin-
de cinayatlarin residivi movcud olmusdur.

Belo ki, Cinayat Macaelloesinin 18.1-ci maddesine uygun olaraq,
gesden cinayet toratmaye gore avvallor mehkum olunmus soxs to-
rofinden yeniden gosden cinayatin térodilmasi cinayetin residivini
yaradir.

Hoamin Macallenin 61.1.1-ci maddesine gore, cinayetlerin residi-
vi cozani agirlagdiran haldir.

Cinayat Macaollasinin 65.2-ci maddesine asasen, residivo goro
cozanin miiddeti toradilmis cinayate goro Macallenin Xiisusi hisse-
sinin miivafiq maddesinde miieyyen edilmis daha ciddi ceza novii-
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niin son haddinin yarisindan, tohliikeli residive gore tligde ikisinden,
xtisusi tohliikeali residive gore ise dordde iiclinden az ola bilmaz.

V.Quliyev do Agir Cinayaetlere dair Isler iizro Mohkemaenin 21
fevral 2007-ci il tarixli hokmiine &sasen Cinayst Macellesinin
234.4.1-ci maddesi ile togsirli bilinerak 7 il miiddatine azadligdan
mohrum etmo cozasina moahkum edilmis, Qorarin 1.1-ci bandine
asason 10 1yun 2013-cii il tarixinde cezadan azad olunmusdur. Yeo-
ni V.Quliyev Qerarin qiivveye mindiyi 7 may 2013-cii il tarixinde
cozadan azad edilmis olsaydi, 23 may 2019-cu il tarixinde Cinayet
Macollasinin 234.1-ci maddesi ile torotdiyi cinayete gore residiv
yaranmayacaqdi.

Protestveran hesab edir ki, V.Quliyevin Agir Cinayetlore dair Is-
lor lizro Mahkemenin 21 fevral 2007-ci il tarixli hokmii iizre Cina-
yot Macallesinin 234.4.1-ci maddesi ilo yaranmis mehkumlugunun
Odenilmoayo baglanilmas1 miiddeti ona totbiq olunmus amnistiya ak-
tinin gobul edildiyi 7 may 2013-cii il tarixinden deyil, homin amnis-
tiya aktinin ona miinasibatda icra edildiyi 10 iyun 2013-cii il tarixin-
don hesablanmalidir.

Yuxarida geyd olunanlar1 nezere alaraq, Seki Apellyasiya Moah-
komasi vahid mahkama tocriibasinin formalasdirilmasi magsedi ilo
Cinayoat Macallasinin 83.4-cli maddesinin “meahkum edilmis soxs
ganunla miieyyen edilmis qaydada vaxtindan avvel ceza ¢okmaok-
den azad edildikde, mahkumlugun 6denilmesi miiddeti asas ve ola-
vo cozani ¢gokmokden azad edildiyi vaxtdan hesablanir” miiddeasi-
nin amnistiya aktinin totbiqi osasinda cezadan azad edilmis moh-
kumlara miinasibatde Azerbaycan Respublikasi Konstitusiyasinin
(bundan sonra — Konstitusiya) 60 ve 71-ci maddsleri, eloce do “In-
san hiiquglarinin ve asas azadliglarin miidafiesi hagqinda™ Konven-
siyanin 6 vo 7-ci maddaleri baximindan serh edilmasini Konstitusi-
ya Moahkemesindon xahis etmisdir.

Miiraciatde qaldirilan masals ilo bagli Konstitusiya Mehkemasi-
nin Plenumu asagidakilar1 geyd etmayi zoruri hesab edir.

Cinayat Macellesinin vezifaleri siilhil ve bagariyyetin tohliike-
sizliyini tomin etmokden, insan ve vetondas hiiquq ve azadliglarini,
miilkiyyaeti, iqtisadi fealiyyeti, ictimai qaydani ve ictimai tohliike-
sizliyi, otraf miihiti, Azerbaycan Respublikasinin konstitusiya quru-
lusunu cinayetkar gesdlerden qorumaqdan, habelo cinayetlorin gar-
sisin1 almaqdan ibaratdir. Bu vezifelori hayata kecirmak {i¢iin Cina-
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yot Macollasi cinayet mosuliyyatinin osaslarini ve prinsiplerini,
soxsiyyet, comiyyat vo dovlat ligiin tohliikeli olduguna gore cinayet
sayilan emallarin dairasini ve hemin cinayetlerin torodilmasina go-
ro totbiq edilon cezalarin ndvlerini, haddini ve hacmini, habels di-
gor cinayat-hiiquqi xarakterli toadbirleri miieyyen edir.

Cinayat Macsllasi ilo nazerde tutulmus institutlardan biri olan
cozadan azad etmonin asaslari hamin Macallenin bir nego madde-
sinde nezerde tutulmusdur. Bu asaslara cezadan serti olaraq vaxtin-
dan avveal azad etmo, cozanin ¢okilmoemis hissesini daha yiingiil co-
za novil ile avez etmo, xostoaliyo goro cozani ¢cokmokdon azad et-
mo, hamile qadinlar ve azyasli usaqlar1 olan soxslor terafinden ce-
zanin ¢akilmesinin toxire salinmasi, itttham hékmiiniin icrast miid-
deti ile olagadar ceza ¢gokmekdoen azad etmea, amnistiya vo afvetmo
aiddir (Cinayat Macsllesinin 76-82-ci maddaleri).

Cozadan azad etmonin diger novlerinden forqli olaraq, amnistiya
vo afvetmanin totbiqi ali dovlet orqanlarinin selahiyyatlerine aid ol-
dugundan onlar Konstitusiyada 6z aksini tapmisdir. Konstitusiyanin
65-c1 maddasine asasen, mehkemeanin mahkum etdiyi har bir sox-
sin 0z baresinde ¢ixarilmig hokme qanunla nazards tutulan qayda-
da yuxar1 mehkemade yeniden baxilmasi, habelo 6ziiniin ofv edil-
masi vo cozasinin yingillosdirilmasi haqqinda miiraciet etmak hii-
ququ vardir. Konstitusiyanin 109-cu maddasinin 22-ci bandina go-
ro, of v etmo solahiyyeti Azarbaycan Respublikasinin Prezidentine
moxsusdur. Konstitusiyanin 95-ci maddesinin I hissesinin 19-cu
bondine miivafiq olaraq amnistiya measalelorinin holli Azarbaycan
Respublikas1 Milli Maclisinin selahiyystlorine aiddir.

Amnistiya vo afvetma hiiquqi tebiatine gére humanizm, miitena-
siblik prinsiplari ve cinayetkarliqla miibarize sahasinde konstitusi-
ya doyerlarinin tarazlig1 nezere alinmaqla dovlet terofinden hoyata
kecirilon marhamat aktidir. Bu konstitusiya selahiyetinin hoyata ke-
cirilmasi nainki siyasi ve iqtisadi meqsedauygunluqdan, ilk névbe-
do adalat ve xeyirxahliga olan inamdan, bele humanist addimin so-
sial sortlondirilmasindon irali golir. Bununla belo homin salahiyyot-
lor hoyata kecirilorken Konstitusiyadan ireli golen insan hiiquqlari-
nin birbasa qiivvesi, saglamliq, menaviyyat, ictimai asayisin qorun-
masl, tohliikesizlik ve s. deyarlere xiisusi diqgat yetirilmalidir.

Konstitusiya Mehkemasinin Plenumu vurgulayir ki, efvetme vo
amnistiya aktlar1 hokmlorin qanuniliyi ve adaletliliyini slibhe altina
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almir. Belo ki, amnistiya vo ofvetmo soxso barast qazandiran ve ci-
nayetin torodilmesi faktin1 aradan gotiiren hal deyil, barasinde tot-
biq edilocoyi soxso gdstorilon humanizmin tozahiirtidiir.

Cinayat Macallosinin 81-ci maddesine asasen, amnistiya akti
fordi qaydada miieyyon edilmoyon soxslor barasinde Azarbaycan
Respublikasinin Milli Maclisi terafinden gobul edilir. Cinayet torat-
mis soxslor amnistiya akti ile cinayet mesuliyyatinden azad edile
bilarler. Cinayat toratmeye gére mehkum olunmus sexslor ise co-
zadan azad edils bilerlar, yaxud onlara teyin olunmus cezanin miid-
doti azaldila bilar ve ya belo soxslorin cozasinin ¢okilmeamis hisse-
si daha ylingiil ceza novii ile evez edile biler ve yaxud belo soxslor
olave coezadan azad edilo bilorlor. Amnistiya akti ilo coezasini ¢ok-
mis soxslarin mehkumlugu gétiiriile biler.

Macollonin 82-ci maddasine uygun olaraq, efvetmo fordi qayda-
da miayyen edilmis soxs barasinde Azearbaycan Respublikasinin
Prezidenti torefindon hoyata kecirilir. Cinayet torotmoayo gore moh-
kum olunmus soxs afvetma akti ilo cozanin galan hissesini ¢cokmok-
doen azad edile biler, yaxud ona teyin olunmus cezanin miiddeti
azaldila bilar ve ya belo soxsin cozasinin ¢okilmemis hissasi daha
yiingiil coza novii ile avez edile biler. Omiirliik azadligdan mahrum
etmo cozasi ofv qaydasinda iyirmi bes ildon ¢ox olmayan miiddato
azadligdan mahrum etms cozasi ilo avez edils biler. Ofvetma akti
ile cozasini ¢okmis soxsin mehkumlugu gotiirtile biler.

Cinayoat Macallosinin 83.1-ci maddesine osasen, cinayet torot-
moyo gore mahkum edilmis soxs mohkemaenin ittitham hokmii ga-
nuni qlivveye mindiyi giinden meahkumlugun gotiiriildiiyli ve ya
Odenildiyi gline gader mehkum olunmus hesab edilir. Cinayatlorin
residivi zamani ve coza toyin edilerken bu Macallaye uygun olaraq
moahkumluq nazere alinir.

Mohkumluq yalniz sexsin mahkum olunmasi ve ona cezanin to-
yin edilmesi fakti ile sortlondirilmir. Mehkumluq sexs terefinden
tokraron cinayet toradilerken cinayeat ganunvericiliyi ilo miioyyon
olunmus hiiquqi naticalera sebab olan mehkumun hiiquqi veziyye-
tini ifade edir; soxsde olan 6denilmemis ve ya gdotiirilmemis moah-
kumluq xiisusi, onunla dovlet arasinda cinayet-hiiquqi tonzimloma
osasinda formalasan, bu soxs terafinden yeni cinayaetlor toradilor-
kon onun sexsiyyatinin vo toratdiyi cinayatlorin yiiksak ictimai toh-
liikeli kimi giymatlondirilmesine xidmat eden ictimai-hiiquqi mii-
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nasibatlori yaradir vo buna gore onun baresinde cinayat hiiquqi xa-
rakterli daha agir todbirlerin tetbiqini nazerde tutur (Konstitusiya
Mohkomaosi Plenumunun “Azerbaycan Respublikasi Cinayet
Maocollosinin 83-cii maddesinin sorh edilmesine dair” 2009-cu il
25 may tarixli Qaerar1).

Cinayet qanunvericiliyinde cinayatlorin xarakteri ve ictimai toh-
liikkolilik deracesinden asili olaraq, habels yetkinlik yasina ¢atma-
yan soxsler baresinde forqli mehkumlugun 6denilmasi miiddatlori
nozorde tutulmusdur. Bels ki, Cinayat Macallasinin 83.3-cli mad-
desine miivafiq olaraq, boylik ictimai tohliike tdrotmoyon cinayot
torotmoye goro azadligdan mehrum etmoyo mohkum edilmis soxs-
lar barasinde — onlar cozani ¢okib qurtardiglar glinden bir 1l ke¢dik-
de, az agir cinayet torotmoaye gore azadligdan mahrum etmoyo
moahkum edilmis sexsler baresinde — onlar cezani ¢okib qurtardiq-
lar1 giinden iki il kegdikdoe, agir cinayet térotmoyoe gore azadligdan
mohrum etmayo mahkum edilmis soxslor barasinde — onlar cozani
cokib qurtardiglari giinden alt1 il ke¢dikdae, xiisusile agir cinayat to-
rotmoayoa goro mahkum edilmis soxsloer baresinde ise onlar cezani
¢okib qurtardiglar giinden sekkiz il ke¢dikde mehkumluq 6danil-
mis hesab olunur.

Mahkum edilmis soxs ganunla miiayyen edilmis qaydada vaxtin-
dan avvel coza ¢okmekdoan azad edildikde ve yaxud cezanin ¢akil-
momis hissesi daha yiingiil ceza novii ile evez edildikds, mehkum-
lugun 6denilmasi miiddeti osas vo olave cozani ¢okmokden azad
edildiyi vaxtdan hesablanir (Macallenin 83.4-cii maddesi).

Macollonin bu normasinin menasindan da goriindiiyti kimi, am-
nistiya akti asasinda asas coezasini gokmoekden vaxtindan avvel azad
edilmis soxsin olave cozasi oldugu hallarda mehkumlugun 6danil-
mosi miiddeti alave cezanin ¢okilib qurtardigl vaxtdan hesablanir.

Mbohkems terafinden toyin edilon cezalarin icrasi ve ¢okilmasi,
habelo cinayet-hiiquqi xarakterli diger todbirlerin totbiqi qaydalari-
n1 vo sortlerini miieyyean eden Azerbaycan Respublikasi Cazalarin
Icras1 Mocollosinin 6-c1 maddesine gdre, cozalarm icrasinin ve ci-
nayet-hiiquqi xarakterli digor todbirlerin tetbiqinin asaslarin1 mah-
kemanin qanuni qiivveye minmis hokmii, goerarlari, habelo amnisti-
ya vo ya afvetmo aktlar1 togkil edir. Homin Macellenin 167.0.5-ci
maddasinde gosterilmisdir ki, diger asaslarla yanasi mehkumlar ce-
za ¢gokmokdoen amnistiya vo ya ofvetmo aktina osason azad edilirlor.
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Hor iki akt birdefalik totbigetms ili¢lin nozordoe tutulsa da, ofvet-
mo yalniz qanuni qlivveye minmis hokm asasinda mehkum edilmis
soxslora miinasibatde, amnistiya akti ise cinayet prosesinin istoni-
lon mearhalasinda tetbiq edils biler.

Bu aktlar arasinda daha bir forq ondan ibaratdir ki, efvetma fordi
qaydada miioyyen edilmis soxslor, amnistiya iso fordi qaydada
mileyyon olunmayan soexslar dairesi barasinda goebul edilir. Konsti-
tusiya Mahkeamaesinin Plenumu hesab edir ki, bu aktlarin subyektiv
torkibinin miisyyan olub-olmamasi baximindan onlarin tatbiq edil-
mo formalar1 da forqlenir.

Ofvetmo miiraciot asasinda totbiq edildiyinden, mehkum edilmis
soxsin 1§51 Azarbaycan Respublikasinin Prezidenti yaninda 9fv Me-
sololeri Komissiyasi terefinden aragdirilir, onun ofv edilmesinin
miimkiinlilyii baresinde miivafiq qurumlarin royleri alinir, baxilmis
sonadler goti gorar gebul edilmaesi liclin Azarbaycan Respublikasi-
nin Prezidentine toqdim olunur. Azerbaycan Respublikasi Preziden-
tinin 2001-ci il 18 iyul tarixli Forman ile tosdiq edilmis “Ofvetmo
haqqinda 9sasname”nin 36-c1 bandine uygun olaraq, cezani icra
eden orqan afvetma haqqinda Azearbaycan Respublikasi Prezidenti-
nin seroncamini toxirs salinmadan icra etmoalidir.

Qeyri-miloyyon soxslor dairesine linvanlanan amnistiyanin elan
edilmesi ise birbasa olaraq cinayati toroden sexsin hiiquqi veziyye-
tini deyismir. Bu akt konkret soxslarin deqiq hiiquq ve vezifelerini
deyil, miivafiq soxslor dairesinin hiiquqi statusunun doyismesini
sortlondiren hiiquqi faktlar1 miieyyen edir. Belo ki, miioyyon bir
soxso miinasibatde amnistiya aktinin totbiq edilmasi li¢iin asaslarin
olub-olmamasi yoxlanildigdan sonra hiiquqtatbigedici terafinden
miivafiq qorar gebul edilmalidir.

Belolikla, amnistiya aktinin onun tesiri altina diisen soxsler bare-
sinde toatbiq edilib-edilmeomasinin miimkiinliiyliniin yoxlanilmast
Qorarla miieyyen edilmis miivafiq orqan teraefinden hoyata kegcirilir.

Yuxarida geyd edildiyi kimi, V.Quliyev 10 iyun 2013-cii il tari-
xinde Qerarin 1.1-ci bondine asasen cozadan azad olunmusdur.

Homin Qerarin 15-ci bandine asasen, Qararin 1.1 ve 2-ci band-
larinde neazearde tutulan sexsler baresinde amnistiya cezacekme
miiossiselori, 1.2, 1.3 ve 4.1-ci bandlerinds nazerds tutulan soxsler
baresinde intizam xarakterli horbi hissenin ve harbi hissalerin ko-
mandanligi, 1.4-1.7 ve 4.2-ci bandlerinde nezerde tutulan soxslor
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baresinde icra memurlar terafinden tetbiq edilir. Qorarin 1.8, 3,
4.3-4.5-ci bondlerinde nazerde tutulan sexsler baresinde ise amnis-
tiyanin totbiq edilmasi masalasine birinci instansiya mahkemalari
torofinden baxilir.

Qorarmn 16-c1 bandine uygun olaraq, 15.1-15.3-cii bandlerinde
nozorde tutulmus orqanlar amnistiya tetbiq ederken, Azerbaycan
Respublikasinin Cinayet-Prosessual Macallasinde noazerds tutul-
mus gaydalara riayet etmokloa, gorarlar1 miivafiq prokurorlarla razi-
lagdirmalidirlar.

Qorarin 21-ci bondina gore ise bu Qerar onun tesiri altina diisen
her bir soxs baresinde ayri-ayriliqda totbiq edilir.

Amnistiya totbiq edilorkon mehkumun soxsi isi dyronilmali vo
amnistiyanin totbiqi masalalerinin helli iigiin zeruri senadler gosto-
rilon gorara olave edilmelidir. Amnistiyani totbiq eden orqanlar am-
nistiyanin totbiqi barede gorar qobul edilmesi {igiin zoruri senadle-
r1 miivafiq orqanlardan teleb etmaye haqlidirlar. Bu sorgular derhal
icra edilmalidir (Qararin 22-ci bandi).

Qeyd edilmolidir ki, amnistiya haqqinda yuxarida gosterilon Qe-
rar darc olundugu gilinden qilivveye minmis ve onun hemin giinden
dord ay miiddetinde tetbiq edilmasi nezerde tutulmusdur.

Konstitusiya Mehkemesinin Plenumu geyd edir ki, amnistiya ak-
tinin derc olundugu giinden ganuni qiivveye minmasi, aktin bare-
sinde totbiq edilecak soxslorin hiiquqi statusunun hemin giinden de-
yismosini nazorde tutmur. Amnistiya aktinin derc edildiyi glinden
ganuni qiivveye minmasi baresinds totbiq edilon soxslerin dairosi-
nin miieyyon edilmosi vo aktin totbiq edilmasi li¢lin nazerde tutul-
mus miiddetin aximinin baglanmasi {li¢lin zeruri olan zamani ifade
edir.

Yuxarida gostorilonlori nezere alaraq Konstitusiya Mehkemaesi-
nin Plenumu hesab edir ki, mahkum edilmis soxs amnistiya akt1 asa-
sinda vaxtindan avvel ceza ¢okmoekdon azad edildikdoe, mehkumlu-
gun 6denilmesi miiddati amnistiyanin homin sexs barasinda tetbiq
edildiyi, yoni miivafiq selahiyyatli orqan terefinden konkret soxs
baresinde amnistiya aktinin totbiq olunmasi barede qerar gebul
edildiyi giinden hesablanmalidir.

Bununla bele Konstitusiya Mahkemesinin Plenumu onu da vur-
gulayir ki, amnistiyanin totbiq edilmasina dair gorar barasinde tot-
biq olunacaq soxslor li¢iin mithiim hiiquqi naticelor yaratdigindan,
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solahiyyetli orqanlarin belo isloro miimkiin qoder qisa miiddet or-
zindo baxmalar1 maqgsademiivafiqdir.

Gostorilonloari nazors alaraq Konstitusiya Mehkemasinin Plenu-
mu asagidaki naticoyo golir:

— Cinayot Macalloasinin 83.4-cii maddesine uygun olaraq, moh-
kum edilmis soxs amnistiya akti 8sasinda vaxtindan avvel coeza ¢ok-
mokdan azad edildikde, mehkumlugun 6denilmesi miiddeti sexsin
cozani ¢okmokden azad edildiyi, yoni salahiyyetli orqanin konkret
soxs barasinde amnistiya aktinin totbiq olunmasi barede gerarinin
qiivveyoa mindiyi giinden hesablanmalidir.

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Moehkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddelorini
rohber tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemaesi-
nin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Cinayat Macellasinin 83.4-cii madde-
sine uygun olaraq, mahkum edilmis soxs amnistiya akti @sasinda vax-
tindan avvel coza ¢okmakdon azad edildikde, mehkumlugun 6denil-
mosi miiddati soxsin cezani1 ¢okmekden azad edildiyi, yoni salahiy-
yatli orqanin konkret soxs baresinde amnistiya aktinin totbiq olunma-
s1 barade gerarinin qiivveye mindiyi giinden hesablanmalidir.

2. Qarar dorc edildiyi glinden qlivveye minir.

3. Qorar “Azoerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkemaesinin Malumati”nda derc edilsin.

4. Qorar gotidir, heg bir orqan ve ya soxs torafinden logv edils,
doyisdirile ve ya resmi tofsir edile bilmaz.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

ITOCTAHOBIIEHHE
IVIEHYMA KOHCTUTYLHHMOHHOI'O CYJA
A3EPGANJI)KAHCKOW PECIYBJIIMKU

O ToIKOBAaHMHU HEKOTOPBIX MOJIOKeHUH cTaTbu 83.4
YrosoBHOro Kogekca Azepoaixanckoin Pecny0anku

3 mapra 2020 rona ropoa baxy

[Inenym  KonctutyuuonHoro cyma  A3sepOailmkaHcKon
Pecnyonuku B cocraBe ®apxama AOnmymiaeBa (mpeicenaTeis),
Conbr CanmvanoBoii, Cyna6ber ['acanoBoii, PoBmana Mcmawniona,
Jlxeiixyna ['apamkaeBa, Padasns ['Bamanze, Maxupa Mypanoga,
Ucer Hamxadosa (cynps-noknaauuk) u Kampana [Hladuena,

¢ yuactueM cekperaps cyna @apania Anvesa,

NpeACTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB — CYIbHU
[exknnckoro AnemnsaimoHHoro cyna Mupbaxaanuna ['yceitHoBa u
[JJaBHOTO KOHCYJbTaHTA OTJENa aJMUHHCTPATUBHOTO M BOEHHOTO
3aKoHoOJaTenbcTBa Ammapara Mwumumm Memkiauca AsepOaiikaH-
ckoit PecniyOnuku Ksmanu [lamraeoii,

CHELHUATIMCTOB — HaYaJIbHUKA YIPaBJICHUS IO 3aILUTE rOCYIapCTBEH-
HOro oOBuHEeHUs [eHepanbHOU MpPOKyparypsl AsepOaiiaKaHCKON
Pecmy6muxu Unbrapa Jxxadaposa u 3aMecTUTEIIS

HavyaJbHHUKA CIIYXObl mpolOanuu MwuHUCTEpPCTBA IOCTUIUU
Azepbaiimpkanckoii Pecryonuku Mycsl ['ymbaroBa

B coorBercTBUH ¢ 4acThlo VI crarem 130 Koncturynun
A3zepbaiijkanckoit PecryOnuku, Ha OCHOBaHMHM OOpamieHUs
[llexnHCcKOTO AMNEUISIIUOHHOIO CyAa PacCMOTpesl B OTKPBITOM
cyneOHOM 3acelaHud B TMOPSAKE 0COOOTO KOHCTUTYIIMOHHOTO
MIPOU3BO/ICTBA KOHCTUTYIIMOHHOE €0 O TOJIKOBAaHUU HEKOTOPBIX
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nojoxkeHui crarbu 83.4 YronoBHOro komekca AzepOailpkaHCKON
PecnyOnuku.

3acaymas noknan cyasu WM. Hamxadosa no nemy, BBICTYIUICHUS
OpEeACTaBUTEICH 3aMHTEPECOBAHHBIX CYOBEKTOB U CIICIUAIIMCTOB,
M3y4MB U 00CynuMB Matepuaisl jaena, [Inenym KoHctuTynnoHHoro
cyna AzepOarimxanckoit PecyOnuku

YCTAHOBMNMIJI:

[llexnHCKUM aneNIAIMOHHBIN Cyl B OOpaIlleHUH, HApPaBICHHOM
B KoHcTuTynmonHuslit cyn Azepoaitmkanckoit Pecyonuku (nanee —
Koncturymmonnsit Cyn) ykazan, uro B.I'ynueB Oynyuu mpusHaH-
HBIM TIPUTOBOPOM 3ap1abCKOTO PaiiloHHOTO cyna oT 3 cenTsiops 2019
roga BHHOBHBIM 110 crtarbe 234.1 VYromoBHOro xoxaekca
AzepOaiimxanckoil PecryOnuku (manee — YroJOBHBIM KOAEKC),
OCYXJICH K OTPaHMYEHHUI0 CBOOOJBI CPOKOM Ha 2 Toja, Ha OCHOBa-
HUM cTatbu 69.3 manHoro Kojekca HakazaHue B BUJE€ OTPAaHUYCHUS
cB00OJIBI CpOKOM Ha 1 Tox 5 mecsrneB 12 gHE# coxpaHeHO.

3aMecTUTEeNIb TE€HEpaJbHOro MpoKypopa AsepOailKkaHCKON
PecnyOnuku, mojgaB amenasIMOHHBIA MPOTECT HA MPUTOBOP
3apnabckoro paiioHHOTO cyaa oT 3 ceHTsOps 2019 roma, mpocui
U3MEHUTh JaHHBIA MPUTOBOP. ANEJUISIMOHHBIA TPOTECT OBLI
o0ocHOBaH TeM, uTto B.I'ynmueB Ha OCHOBaHMM INpPUTOBOpa cCyna
Azepbaiimkanckoit PecriyOnuky mo genaMm O TSKKHUX IPECTyIe-
HusiX (nanee — Cya 1o jenam o TSHKKHUX IpecTyruieHusx) ot 21 des-
pans 2007 roma ObUT mpU3HAH BUHOBHBIM 1O ctarbe 234.4.1
VYToJIOBHOTO KOJEKCA U MPUTOBOPEH K JMIIEHUIO CBOOOABI CPOKOM
Ha 7 netr, 10 urona 2013 B coorBeTcTBUM C nTyHKTOM 1.l
ITocTanoBieHUs Munau Memxnuca A3zepbaiirKaHCKOM
PecnyOmuku ot 7 mas 2013 roma “O0 OOBSIBICHUHM aMHUCTHUU B
cBs3u ¢ 90-meTHUM roOmiIeeM OOIeHAIMOHAIBHOTO JIHIepa a3ep-
Oaitmkanckoro Hapoaa [eiimapa Anmesa” (manee- [locraHoBneHme)
O0CBOOOK/IEH OT HaKa3aHUsI.

CornacHo TO3ULUHMM MPOTECTYIOIIEro, MpPU COBEPLICHUU
B.I'ynuesbim 23 mas 2019 roga BTOpOro npecTynHoOro JAesHUs, €ro
npeablIIyIIas CyiuMOCTh He Obla moraiieHa u cuarta. [1o 3toii npu-
YUHE B €0 JESHUU UMEN MECTO PEUUIUB MPECTYIJICHUN.
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Taxk, B cOOTBETCTBHHU €O cTarbeit 18.1 YromoBHOro Kogekca, peuu-
JTUBOM IIPECTYIUIEHUI TPU3HAETCSI COBEPLIEHUE YMBILIUIEHHOTO IIpe-
CTYIUICHHSI JIULIOM, UMEIOIIUM CyJUMOCTb 32 PaHEE COBEPILIECHHOE
YMBILIUIEHHOE MPECTYIICHUE.

CornacHo crarbe 61.1.1 gannoro Konmekca, penuaus mpecTyruie-
HUH TpU3HAeTCss 00CTOATENBCTBOM, OTATYAIONINM HaKa3aHUE.

Ha ocHoBanuu crateu 65.2 YrolloBHOTO KOJEKCa, CPOK Hakasa-
HUS IPU pELUINBE PECTYIUICHUN HE MOXKET OBITh HUYKE TIOJIOBUHBI
MaKCUMAaJbHOTO CpPOKa HamboJjee CTPOroro mpejesia BHAa Hakasa-
HUS, MPEAYCMOTPEHHOTO 3a COBEpPUIEHHOE MPECTYyIUIEHHE, Mpu
OIIaCHOM PELHINBE NPECTYIUICHU — HE MEHEe JABYX TPETEH, a IIPH
0Cc000 OMacHOM pEeIHINBE MPECTYIUICHUH — HE MEHEee Tpex YeT-
BepTell MaKCUMaJIbHOTO CpoKa HanboJiee CTpOroro Buja HaKa3aHus,
IPENYCMOTPEHHOTO 33 COBEPUICHHOE IPECTYIUIEHUE B COOTBET-
cTBymomel cratbe OcobenHol yactu Hacrosiero Konekca.

B.I'ynues Ha ocHoBanuu npurosopa Cygia 1o 1enam o TSOKKHX Ipe-
cryienusix ot 21 ¢espas 2007 roma ObUT IPU3HAH BUHOBHBIM TIO
crarbe 234.4.1 YrojaoBHOIO KOJIEKCa ¥ IPUTOBOPEH K JIMIIEHUIO CBO-
0011 cpokoM Ha 7 JetT, Ha ocHOoBaHuu TyHkTa 1.1. [TocTaHoBneHus
10 urons 2013 roma ocBOOOXKIEH OT Haka3zaHus. 10 €CTh eciu OBl
B.I'ynueB 6b11 ocBoOOXkIeH oT HakazaHus 7 Mas 2013 roma, xorga
[locTaHoBnEeHHE BCTYNUJIO B CHILY, TO PELUIMBA 32 COBEPIICHHOE
23 mas 2019 ropa no crarbe 234.1 YronoBHOro kojekca npecryruie-
HHUE HE BO3HUKJIIO OBl

[IporecTyrouuii cUMTAET, YTO CPOK Hayasia MOralieHus: CyqUMOCTH
B. I'ynuesa o npurosopy Cyza 1o aenam o TSIKKUX MPECTYTIIEHUIX
ot 21 ¢espans 2007 rona no crarbe 234.4.1 YroiaoBHOro kojekca
NOJDKeH ucuuciatbest He ¢ 7 Mas 2013 roma, xorma ObLT TPHUHST
NPUMEHEHHBIN K HEMY aKT aMHUCTHH, a ¢ 10 nronst 2013 rozxa, korna
JAHHBIN aKT aMHUCTHUU MCIIOJHEH B €r0 OTHOILLICHHH.

VYuunrsiBas BeiieorMedeHHOE LIIeKMHCKUI anesuIsIuOHHBIN Cy/ B
nensax GopMUpPOBAHUS €AMHOM CyAeOHOM MpPaKTHUKU MPOCHII
KoHCTUTYIIMOHHBIN CyJ 1aTh TOJKOBAaHUE IOJIOKEHUS “€CIIU OCYXK-
JICHHBII B YCTAHOBJIEHHOM 3aKOHOM IOPSAIKE ObLT JOCPOYHO OCBO-
OOXJIeH OT OTOBIBAaHMS HAKa3aHUs, TO CPOK MOTALICHUS CYIUMOCTH
UCUHUCTISIETCSI C MOMEHTA OCBOOOXKIEHUS OT OTOBIBAHUSI OCHOBHOTO U
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JIOIIOJIHUTEILHOIO Haka3zaHusg cTarbd 83.4 YTroI0BHOIO KOJEKCa B
OTHOIIIEHUH OCYKJEHHBIX OCBOOOK/IEHHBIX OT HaKa3aHHs Ha OCHO-
BaHUU NMPUMEHEHUS aKTa aMHUCTHUM C TOUKHU 3peHust ctareit 60 u 71
Koncrutynun  AsepOaiimxanckoi PecnyOnuku  (mamee —
Koncrutymus), taxxe crareir 6 u 7 Kousenuuu “O 3amure npas
YeJI0BEKa 1 OCHOBHBIX CBOOOT .

B cBs3u ¢ Bompocom, MOCTaBI€HHBIM B oOpamieHuu, [lnenym
KoncturynumonHoro Cyma cuuTaeT HEOOXOAMMBIM OTMETHUTH Clie-
JTYIOIIICE.

3amauamMu YTOJIOBHOTO KOJIEKCa SIBJISIIOTCS: o0ecliedeHre Mupa u
0€30MacHOCTH YEJIOBEYECTBA, OXpaHa MpaB M CBOOOI YeIOBEKa U
rpaxkJgaHuHa, COOCTBEHHOCTH, SKOHOMHUYECKOW JEATEIHHOCTH,
0OIIIECTBEHHOTO TMOPsIKa M OOIIECTBEHHONW 0€30MacHOCTH, OKpY-
JKalIIeH cpelbl, KOHCTHUTYIIMOHHOTO CTpos A3epOailKaHCKON
PecniyOnuku OT MpecTYMHBIX MOCATATENIBCTB, a TAKXKE MPEAYTPekK-
JICHHE TPECTYIUICHUM. {151 OCylecTBIEHUS 3TUX 33/1a4 YTOJOBHBINM
KOJIEKC YCTAaHABJIMBAET OCHOBAHUE W MPUHIIUIIBI YTOJIOBHOW OTBET-
CTBEHHOCTH, OIPEIEISACT, KaKue OMacHbIe I TUYHOCTH, 001eCcTBa
WJIM TOCYIapCTBa JESHUS MPU3HAIOTCS MPECTYIVICHUSIMU U YCTaHaB-
JUBaeT BUJIBI, TIPe/ie] U 00beM HaKa3aHWW, U UHBIE MEPHI YTOJIOBHO-
MIPaBOBOTO XapaKTepa 3a COBEPIICHUE ITUX MPECTYIICHUN.

OcHoBaHMS 1T OCBOOOXICHHSI OT HaKa3aHWSs, MPETyCMOTPCH-
HbIE€ YTOJOBHBIM KOJEKCOM OTPAKE€HbI B HECKOJIBKHX CTAThSIX JaH-
Horo Kozgekca. K TakumM OCHOBaHUSM OTHOCATCSI YCJIOBHO-OCPOU-
HOE OCBOOOXKJIEHHE OT HaKa3aHHs, 3aMEHa He OTOBITON YacTH HaKa-
3aHMs 00JIee MATKUM BHJOM HaKa3aHUs, 0CBOOOXKICHHUE OT OTOBIBA-
HUS HaKa3aHUs B CBSI3M C OOJIE3HBIO, OTCPOYKA OTOBIBAHUS HaKa3a-
HUsl OEpEMEHHBIMU KEHIIMHAMH U JUIAMU, UMEIOIUMU MaJoJeT-
HHUX JI€TeH, OCBOOOXKIEHHE OT OTOBIBAHMS HaKa3aHHWS B CBI3H C
HUCTEYCHUEM CPOKOB JAaBHOCTH OOBHHHMTEIIBHOTO MPUTOBOpA, aMHU-
CTHUs ¥ TIOMIJIOBaHME (CT. 76-82 YTol0BHOTO KOJIEKCA).

B otnuume ot apyrux BUI0B OCBOOOKICHUS OT HaKa3aHUs, TIPH-
MCHCHHE aMHUCTUU U IIOMHJIOBAHHS OTHOCHTCS K ITOJTHOMOYHSIM
BBICIIUX TOCYJaPCTBEHHBIX OPraHOB, IO3TOMY OHHU HAIIIA OTpaxe-
Hue B Koncruryuuu. Ha ocHoBanuu crarsu 65 Konctutynuum kax-
JI0€ JIUIIO, OCYXKJIEHHOE CYJIOM, UMEET IMpaBO OOpaTUThCA B yCTa-
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HOBJIEHHOM 3aKOHOM IMOPSIIKE B BBILIECTOSLIMN CyJl MO TOBOIY
MepecMOoTpa BHIHECEHHOTO B €r0 OTHOIICHHH MPHUTOBOPa, a TAKXKe
0 TOBO/1Y TIOMUJIOBAHMSI M CMsITYeHUs1 Haka3aHus. COrllacHO MyHK-
Ty 22 crarbu 109 KoHcTuTynuu, noaHoMouus 0 OCyLIECTBICHUIO
noMumwioBanuss npuHagiexar llpesunenty AszepOaiikaHCKOM
PecniyOnuku. B coorBerctBum ¢ myHktoMm 19 wactu I ctareu 95
Koncturyum peiieHre BOIPOCOB aMHUCTHH OTHOCUTCS K TOJIHO-
MouusiMm Musmn Memkiuca AzepOaiipkanckoit PecmyOnuku.

AMHHUCTUSL ¥ TIOMHJIOBAHUE IO CBOEH KOPUAMYECKOW MPHUPOAE
SIBJISIIOTCSL. AKTOM MIJIOCEP/IUs, OCYIIECTBISIEMbIM TOCYIapCTBOM
C Y4YeTOM NPUHIMUIIOB T'yMaHHU3Ma, COPa3MEpPHOCTH M PaBEHCTBA
KOHCTHUTYLIMOHHBIX IIEHHOCTeH B o00nactu OOpbObI C MpecTym-
HOCTBIO. OCyIIECTBICHHE 3TUX KOHCTUTYLHOHHBIX MOJTHOMOUYUMN
BBITEKAET HE TOJIBKO U3 MOTUTHYECKONW M SKOHOMHYECKOHN TIeTIeC000-
Pa3HOCTH, HO MPEXJIE BCErO U3 BEPHI B CIIPABEIIMBOCTH U J0OPOTY,
U3 COIMANbHON 00YCIOBICHHOCTH TAKOTO TYMaHUCTUYECKOTO II1ara.
Bwmecte ¢ Tem, npu oCylIecTBICHUH JaHHBIX MMOJHOMOYHI 0coboe
BHUMAaHUE CJICYET YIEsATh BbhITEKarouM U3 KoHCTUTYIIMU Takum
LEHHOCTSIM, KaK MpsIMOE JACMCTBUE NPaB YEJIOBEKA, 3J0POBbE, HPAB-
CTBEHHOCTh, OXpaHy OOIIECTBEHHOTO MOpsiiKa, 6€30MacHOCTb U TIp.

[Mnenym Koncturynmonnoro Cyaa NOJYEpKUBAET, YTO aKThI
MOMUJIOBAHUSI U AMHUCTUU HE CTaBAT MOJ COMHEHHE 3aKOHHOCTH U
CIIPABENIUBOCTh TMPUTOBOPOB. AMHHUCTHSI WU TIOMUJIOBAHHE HE
SIBIISTFOTCSI OOCTOSITEILCTBOM, OIPABIBIBAIOIINM JIUIO0 U YCTPAHSIO-
UM (DaKT COBEPIICHUS PECTYIUICHHS, ITO MPOSIBIICHHE TYMaHU3Ma
K JIUILY, B OTHOIIIEHUH KOTOPOTO OHU MPUMEHSIOTCSI.

Ha ocuoBanuu crateu 81 YromoBHOro xKogekca akt 00 aMHUCTHH
npuauMaeTcst Muyum Memxnncom Azepbaiimpkanckoit PecryOnukn
B OTHOUICHWM WHAUBHUAYaJIbHO HE OMNPEIEICHHOTO0 Kpyra JIMII.
AKTOM 00 aMHUCTHUU JIMIIA, COBEPIIMBIINE MPECTYIUICHUS, MOTYT
OBITH OCBOOOXKIEHBI OT YTOJIOBHON OTBETCTBEHHOCTH. JIMIa, 0CyX-
JIEHHBIE 32 COBEPIICHUE MPECTYIUICHUI, MOTYT OBITh OCBOOOKICHBI
OT HaKa3aHusl, TM00 CPOK HA3HAYEHHOTO UM HaKa3aHHsI MOXKET OBITh
COKpAIIIEH WX He OTOBITAsi YaCTh HAKa3aHUS MOXKET ObITh 3aMEHEHA
0osiee MSATKUM BHUJIOM HakKa3aHUs, JUOO TaKHe JIMla MOTYT OBITh

136



0CBOOOXKICHEI OT JOMOJHUTENIHHOTr0 Haka3zaHus. C I, OTOBIBIIKMX
Haka3aHHe, aKTOM 00 aMHHCTHH MOXKET OBITh CHSITa CyIUMOCTb.

B coorBerctBUM co crarber 82 Kopekca, moMuiaoBaHUE
ocyuectBisiercs: [lpesuaentom AszepoOaiimxanckoi Pecrybnuku B
OTHOIIEHUU UHIUBUIYATIbHO OMPEAEICHHOTO JIUIa. AKTOM TTOMHJIO-
BaHUS JIUII0, OCYKJICHHOE 32 PECTYIUICHUE, MOXKET OBITh OCBOOOXK-
JIEHO OT OTOBIBAaHWS OCTABIICHCS YacTU HaKa3aHUs, JIMOO CpPOK
Ha3HAYEHHOTO €My HaKa3aHHS MOXKET OBITh COKpAIICH WJIK HE OTOBI-
Tas 4aCcTh HAaKa3aHMS MOXKET OBITh 3aMEHEHA 00JIice MATKHUM BHJIOM
HakazaHud. [loxu3HEeHHOE JUIIEHUE CBOOOBI B MOPSIKE MOMMUIIO-
BaHUSI MOXXET OBITh 3aMEHEHO JHUIIEHHUEM CBOOOJBI Ha CPOK HE
CBhBIIIEC ABaANaTy ATy jeT. C nuiia, OTOBIBIIETO HaKa3aHUE, aKTOM
MTOMHJIOBaHHS MOXKET OBITh CHATA CYTUMOCTb.

CornmacHo ctatbe 83.1 YronoBHOro Koaekca, JIUIO0, OCYXKICHHOE
3a COBEpPIIICHUE MPECTYIICHUS, CUUTACTCS CYTUMBIM CO JIHS BCTYII-
JIeHUsT OOBHMHUTEIBHOTO IPUTOBOpa Cyla B 3aKOHHYIO CHIIY 10
MOMEHTA CHSITHSI WU MOrameHus: cyquMoctu. CynuMoCTh B COOT-
BETCTBUU C HacTOsIIMM KoZekcoM yUUThIBaeTCS IPU PELUIUBE TIpe-
CTYIUICHHH W TIPU Ha3HAUYCHUH HaKa3aHUSI.

CynuMocTh OOYCJIOBIMBAETCA HE TOJMBKO (PAKTOM OCYXKICHUS
JUIa U Ha3HaYeHUs eMy HakazaHus. CyIUMOCTh BBIPa)KaeT MPaBo-
BOE TMOJIOKEHUE OCYXICHHOTO, MPUBO/ISIIIEE K MPABOBBIM IMOCIEI-
CTBUSIM, YCTAHOBJICHHBIM YTOJIOBHBIM 3aKOHOJATEIbCTBOM IpPHU
MMOBTOPHOM COBEPIICHUH MPECTYIUICHUS; UMEIOIIAsCs y JIMIA HeTo-
raiieHHas WJIM HECHSTasl CYyIMMOCTh 00pa3yeT 0coObie 00IIeCTBEH-
HO-TIPABOBBIE OTHOIICHHS, (POPMUPYIOITUECS MEXIY HUM U TOCY-
JTAPCTBOM Ha OCHOBE YTOJIOBHO-IIPABOBOTO PETYIUPOBAHUS, CITyXkKa-
1€ OLIEHKE €T0 JUYHOCTH MPU COBEPIICHUU JIAaHHBIM JTUI[OM HOBBIX
MPECTYIUICHUH, U COBEPILIEHHBIX UM MPECTYIUICHUH, KaK MpeICTaB-
JSIOIMKUX OOJIBITYI0 OOIIECTBEHHYIO OMACHOCTh, U TO3TOMY MpE/I-
ycMaTpuBaeT MPUMEHEHHE B OTHOIICHUW €ro Oojiee CTPOTUX Mep
npaBoBoro xapakrtepa (IloctanoBnenue Ilnenyma Koncturty-
uunoHHoro Cyna “O TonkoBaHMM cTarbd 83 YroJOBHOIO KOJEKca
Azepbaiimkanckoii PecrryOmuku” ot 25 mast 2009 roza).

VYrosIOBHBIM 3aKOHOAATEIBLCTBOM MPEAYCMOTPEHBI pPa3IMYHBIE
CPOKH TIOTAIlIeHUsI CYAUMOCTH B 3aBUCUMOCTH OT XapaKTepa U CTe-
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IIEHU OOILECTBEHHON ONACHOCTHU IPECTYIUIEHUH, a TaKXKe B OTHO-
IIEHUU HECOBEPILICHHOJIETHUX JIUL. Tak B COOTBETCTBUM CO CTAThEM
83.3 VYronoBHOro kojuekca CyaIMMOCTb CUMTAETCS INMOTAIICHHOW: B
OTHOIIEHHUH JIUL, OCYK/ICHHBIX K JIMILIEHUIO CBOOObI 3a COBEpIIIe-
HUE TIPECTYIUICHUH, HE TPECTABIISIFOIINX OOJIBINION 00IIeCTBEHHON
OMACHOCTH — II0 MCTEYEHUU OJHOTO roja CO JHS 3aBEpILEHUs
OTOBIBaHMS HAKa3aHUs; B OTHOIICHHUH JIMII, OCY>KJIEHHBIX K JIUIIIe-
HUIO CBOOOJIbI 32 MEHEE TSKKUE MPECTYIUIEHUsl, — I10 UCTEYECHUU
JIBYX JIET MOCJIE€ OTOBITUS HAaKa3aHMsI; B OTHOILIEHUH JIUL, OCYKJIEH-
HBIX K JIMIIEHUIO CBOOOIBI 32 TSXKKHUE MPECTYIUICHUS], — TI0 UCTeUe-
HUU IIECTU JIET TMOCJe OTOBITHS HaKa3aHWs; B OTHOIICHWH JIHII,
OCYXJICHHBIX 32 0CO00 TSIKKHUE MPECTYIUICHUSI, — M0 HUCTEYCHUU
BOCBMHU JIET TIOCJI€ OTOBITUSI HAaKa3aHUSI.

Ecnu ocyX/eHHBIII B yCTAaHOBJIIEGHHOM 3aKOHOM IMOpsiIKE ObLI
JIOCPOYHO OCBOOOXKIEH OT OTOBIBAHMS HAKa3aHUS WU HE OTOBITAS
4acTh HaKa3aHHs OblJIa 3aMEeHEeHa 0oyiee MSTKUM BHJIOM HaKa3aHWs,
TO CPOK TOTAIICHHs CYAUMOCTH UCUUCISIETCS ¢ MOMEHTa 0CBOOOXK-
JIEHUSI OT OTOBIBAHHUS OCHOBHOI'O W JIONOJHHUTEIBHOTO HaKa3aHMs
(ctarps 83.4 Konekca).

Kaxk BugHO 13 cMbicia nanHod HopMbl Konekca, mpu Haimuuuu y
JUIA TO0CPOYHO OCBOOOXKIACHHOTO OT OTOBIBAHMS OCHOBHOTO Haka-
3aHUS HA OCHOBAHUU AKTa aMHUCTUH, JOTIOJIHUTEIBHOTO HAKA3AHMS,
CPOK IMOTallEHUsl CYIUMOCTH HCUUCISETCS CO JHS 3aBEpILEHUS
OTOBIBaHUS JOTOIHUTEILHOTO HaKa3aHUSI.

Cornacno crarbe 6 Kogekca Aszepbaiimxanckoii Pecrybnuku 06
UCIIOJTHEHUHM HAKa3aHWM, OMNPENeIISIOIEro MOPSNOK U YCIOBHUS
WCIIOJIHCHUS M OTOBIBAaHUS HA3HAYEHHBIX CY/IOM HaKa3aHHH, a TaKkxKe
MPUMEHEHUE APYTUX MEP YroJOBHO-IIPABOBOTO XapaKTepa, OCHOBA-
HUSIMU UCTIOJTHEHUS HAaKa3aHUW U IPUMEHEHUS] HHBIX MEP YTOJIOBHO-
MIPABOBOTO XapakTepa SBISIOTCS MPUTOBOP CyAa OO0 MOCTaHOBIIE-
HUE BCTYMUBIIUE B 3aKOHHYIO CHITY, @ TAKXKe aKThl 00 aMHUCTUU WIIN
nomunoBanuu. B craree 167.0.5 mannoro Kogekca ykazaHo, 4To
Hapsay C APYTMMU OCHOBAHMSIMU OCY>KJICHHBIE MOTYT OBITH OCBO-
OOXJIeHBI OT OTOBIBAaHUSI HaKa3aHUS HA OCHOBAaHWH akTa 00 aMHH-
CTUU WJIY IOMUJIOBAHUU.
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Xots 00a akTa mpeIHa3HavYeHbI sl €TUHOBPEMEHHOTO TPUMEHE-
HUS, TEM HE MEHEE MOMUJIOBAHUE MOXKET NMPUMEHSTHCA TOJIBKO B
OTHOIICHHUH JIUII, OCY>K/ICHHBIX Ha OCHOBAHUH MPUTOBOPA, BCTYIHB-
IIET0 B 3aKOHHYIO CHIIY, B TO BpeMs Kak akT aMHHUCTUU - Ha 000U
CTaJMH YTOJIOBHOIO Ipoliecca.

Eme onHO paznuune MeXIy STUMHU aKTaMU 3aKJII0YaeTcsl B TOM,
YTO IOMUJIOBAaHUE NPUMEHSAETCS B OTHOLIEHWU WHIWBHUAYaJIbHO
OTPEJICNICHHOTO, @ AMHUCTHUS — B OTHOIIEHWU WHIWBHUIYaTbHO
HeomnpezaeneHHoro kpyra qui. [lnenym Koncrurymumonnoro Cyna
CUMTAET, YTO pa3IMYarOTCsis U (OpPMbI NPUMEHEHHUS 3TUX AKTOB C
TOYKH 3PCHHS, OMPEACTICHHOCTH UX CyOBEKTHBHOTO COCTAaBA.

[TockonbKy MOMUIOBaHUE MPUMEHSETCS HA OCHOBAaHUU XOzaraii-
CTBa, TO JE€JO0 OCYXAEHHOro paccMmarpuaercs Komuccumein mno
Bolpocam mnomusioBanusi npu llpesuaente AzepOaitmxaHckon
PecnyOnuku, MprHUMAIOTCS 3aKITFOUEHUSI COOTBETCTBYIOIIUX CTPYK-
TYp O BO3MOXHOCTH €I0 TIOMHJIOBAHUS, PACCMOTPEHHBIE JOKYMEHTBI
npesncraistores [Ipesunenty Azepoaitmkanckoit Pecryomuku miis
MPUHATHS OKOHYATEIBHOTO pElIeHusl. B COOTBETCTBUU C MyHKTOM
36 “IlonoxkeHus O NOMWIOBAaHUM , YTBEPXKIAECHHOTO YKa3oM
[Ipesuaenta Aszepbaiimxanckoit Pecryomuku ot 18 wmroms 2001
rojia, OpraH, UCHIOJHSIOMI HaKa3aHHe, JOJKEH UCIOIHUTD PacIio-
psokenue [Ipesnnenta AzepOaitkanckoi PecryOnmmku o moMuioBa-
HUU HE3aMEIJTUTEIbHO.

A oObsiBIEHHWE aMHUCTHUHU, aJPECOBAHHON WHJIMBUIYAIbHO
HEOIpeIeIEHHOMY KPYTY JIUILI, HEMOCPEICTBEHHO HE MEHSET MPaBo-
BOTO IOJIOKEHUS JIMIIA, COBEPIIMBIIETO MpeCTymieHue. JJaHHbIi akt
onpezenser puandeckue (akTbl, 00yCIOBIMBAIOIINE U3MEHEHHE
IIPABOBOIO CTAaTyca COOTBETCTBYIOLIErO Kpyra JHI], a HE YETKHE
npaBa W OOSI3aHHOCTH KOHKPETHBIX JHIl. Tak, mocie TpoBepKU
HAJIM4YMs OCHOBAHUU NJIsi PUMEHEHHUs aKTa aMHUCTHUU B OTHOIIIE-
HUU OMNpEJIEJICHHOrO JIUIA, MPaBONPUMEHHUTENb JOJKEH MPUHATH
COOTBETCTBYIOIIIEE pELICHHE.

Takum o00pa3oM, MpoBepka BO3MOKHOCTH IPUMEHEHMsS akTa
AMHUCTHUH B OTHOLLIEHUH MOANAIAIOIINX [10/] €r0 AEUCTBHE JIUI] OCY-
HIECTBIISIETCS. COOTBETCTBYIOIIUM OpPraHOM yCTaHOBJIEHHBIM
[TocTanoBieHHEM.
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Kak yxe ormewanocs Beie, B.I'ynmue 10 urons 2013 roma 6bu1
0CBOOOXKIIEH OT HaKa3aHUs Ha OcHOBaHUM ImyHKTa 1.1 [TocTtaHoBneHMs.

Ha ocnoBanuu nyHkra 15 nanHoro IlocraHoBieHus, aMHUCTHUS B
OTHOLIEHUH JIML, NpeaycMoTpeHHbIXx myHktamu 1.1 u 2 Ilocra-
HOBJICHUSI, TIPUMEHSETCS YUPESKICHUSIMHI OTOBIBAHHUS HAaKa3aHUA, B
OTHOILIEHHUH JIMIL, NMPEAYyCMOTPEeHHbIX nyHKTamu 1.2, 1.3 u 4.1 —
KOMaH/JJOBAHMEM BOMHCKOM 4YacTH JHUCLUILIMHAPHOIO XapakTepa U
BOMHCKHX YaCT€H, B OTHOLIECHUU JIUL, IPELYyCMOTP YAHOBHUKAMHM.
A B OTHOILIECHMHM JIML, IPEAYCMOTPEHHBIX ITyHKTamu 1.8, 3, 4.3-4.5
[TocTanoBiieHus1, BOIIPOC O IPUMEHEHUH AMHUCTUN PaCCMaTpPUBAET-
Csl Cy[laMH II€PBOY MHCTAHLIUM.

B coorBerctBun ¢ myHkroM 16 IlocTtaHOBIEeHMs IIpU NIpUMEHE-
HUM aMHUCTUM OpPTraHbl, NMPEAyCMOTPEHHbIE IMyHKTamu 15.1-15.3,
JOJDKHBI COITIACOBBIBATh PELIECHUS C COOTBETCTBYIOIHUMHU ITPOKYPO-
pamu coOItoast mpaBuia, IPEeAyCMOTPEHHbBIE YTOIOBHO-IIPOIIECCY-
albHBIM KoJIeKcoM A3zepOaiimkanckoil PecryOnuku.

Commacio nyHkty 21 Ilocranosnenus, Hacrtosmee Ilocra-
HOBJICHUE TPUMEHSIETCS MO OTAECIBHOCTH B OTHOILUIEHHH Ka)IOro
JMLA, ITOAIAIAIOIIETO MO €T0 IEUCTBUE.

[Ipy nmpumMeHEeHMH aMHHUCTHHM JOJDKHO OBITh M3Y4YE€HO JIMYHOE
JIeJI0 OCY’KJIEHHOTO M K YKa3aHHOMY PELIeHHIO TPUOOIIEHBI HE00XO-
JUMBbIE JOKYMEHTBI [UIsl PEUICHUS BOIPOCOB IPUMEHEHUS aMHU-
ctuu. Oprasbl, IPUMEHSIOLME aMHUCTHIO, BIIpaBe MoTpedoBaTh OT
COOTBETCTBYIOIIMX OPTaHOB HEOOXOAUMBIC TOKYMEHTHI JJISl IPUHSI-
THUS PELIEHUs O IPUMEHEHUN aMHUCTHH. [laHHBIE 3aIpOCHI 10JIKHBI
OBbITh HE3aMEIIUTENbHO UCIONHEHB! (MyHKT 22 [locTanoBneHus).

Cnenyer OTMETUTh, 4YTO BbIlIeyka3aHHOe [locTaHoBieHue 00
AMHUCTHUH BCTYIIUJIO B CHJIy CO JHS OIyOJMKOBAHMS U €r0 MpHUMe-
HEHHE IPELyCMaTPUBAIOCh B YETBIPEXMECAYHBIN CPOK € DTOTO JHS.

[Inenym KOHCTHUTYLIHMOHHOIO CyJa OTMEYAaeT, 4YTO BCTYIUIEHHE
aKTa aMHUCTHM B 3aKOHHYIO CHIIy CO JHSI €r0 OIyOJIMKOBaHUS HE
IIPELyCMaTpPUBAET U3MEHEHUS C ATOTO JHS MPAaBOBOIO CTaTyca JuL,
B OTHOLIEHNH KOTOPBIX IMPUMEHAETCS aKkT. BCTymuieHne akra aMHU-
CTHH B 3aKOHHYIO CHJTY CO JHSI OITyOJIMKOBAHUS CIYXKHUT BBIPAYKCHH-
€M BpeMeHH, HeOOXOAUMOTO JUIsl ONpeeTIeHHs Kpyra JIUL], B OTHO-
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HIEHUU KOTOPBIX OH MPUMEHSETCS W Havyajla TEYEHHUs CPOKa, Mpe-
YCMOTPEHHOTO /I MPUMEHEHUS aKTa.

VYuuteiBas BellieykazanHoe, [lnenym Konctutynmonnoro Cyna
CUHUTAET, YTO MPH JOCPOYHOM OCBOOOKICHUH OCYKIIEHHOTO OT OTOBI-
BaHUsl HaKa3aHWs HAa OCHOBAHWW aKTa aMHHUCTUW CPOK TOTAIICHUS
CYAMMOCTH JIOJDKEH UCUYMCISITBCS CO JHS MPUMEHEHUSI aMHUCTUU B
OTHOIIEHUU JAHHOTO JIMIA, TO €CTh MPUHATHUS COOTBETCTBYIOIIUM
YIOJTHOMOUYEHHBIM OPraHOM PEICHHs O IPUMEHEHUU aKTa aMHUCTUU
B OTHOIIICHUH KOHKPETHOTO JIUIIA.

Bwmecte ¢ Tem, [Inenym KoHCTUTYLIMOHHOTO Cy/la TOAYEPKUBAET,
YTO pEelLlIECHUE O MPUMEHEHUU aMHUCTHH CO3JAEeT BaXKHbIE MTPAaBOBbIE
MOCJIEACTBUS VISl JIWI], B OTHOIIEHWH KOTOPBIX MPUMEHSIETCS, T0d-
TOMY I11eJIeco00pa3Ho, YTOOBI yIOJHOMOYEHHBIE OpraHbl paccMar-
pUBaIM TaKue Jiena, Kak MOKHO B 00Jiee KOPOTKUN CPOK.

YuursiBas BellIen3NokeHHOE, [Inenym KoncTutynmonsnoro cyna
MPUXOJUT K CIETYIOIIEMY BbIBOJY:

— B coorBercTBUM cO ctarhbei 83.4 YroigoBHOro KoIeKca €ciu
OCY>KJICHHBIN OBLIT IOCPOYHO OCBOOOXKICH OT OTOBIBAHUS HaKa3aHUs
Ha OCHOBAaHMM aKTa aMHHCTHUH, TO CPOK MOTAIICHUS CYIUMOCTH
HCYUCIISIECTCSA ¢ MOMEHTa OCBOOOXKICHUS OT OTOBIBAHMS HAaKa3aHUS,
TO €CTh CO JHS BCTYIUICHUSI B CUJTy PEIICHHS YHOJTHOMOYEHHOTO
opraHa o MPUMEHEHUHU aKTa aMHUCTHH B OTHOIIIEHUU KOHKPETHOTO
JIATIA.

PykoBoactBysace wacthto VI crarem 130 Konctutynuun
Azepbaitmxanckor Pecriybmuku, crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepbOaitmxanckoit PecnyOnuku “O KoHcTUTyIIMOHHOM
cyne”, [lnenym Konctutyunonsoro cyna

HOCTAHOBMUIJ:

1. B coorBerctBUM cO cTarthbed 83.4 VYrosoBHOro KoIeKca
Azepbaiimkanckoii PecrryOnuku, ecim oCcyKIeHHBIN ObUT TOCPOYHO
0CBOOOXKJIEH OT OTOBIBAaHMS HAaKa3aHWS HAa OCHOBAHHMH aKTa aMHM-
CTHUH, TO CPOK IIOTAIICHUS CYAMMOCTH HCYHCISIETCS C MOMEHTa
0CBOOOXKIEHUSI OT OTOBIBAaHUSI HaKa3aHUs, TO €CTh CO JTHS BCTYILIE-
HUS B CHJIy PEIICHHS YIMOJHOMOYCHHOTO OpPTraHa O MPUMCHCHHH
aKTa aMHUCTHUU B OTHOIIICHUH KOHKPETHOTO JIHIIA.
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2. [locTaHoBieHNE BCTYMAET B CUILY CO JTHS OITyOJIMKOBAHHUS

3. IlocranoBnenue omyOnukoBaTh B razerax ‘“‘AzepOaipkan”,
“Pecrrybnuka”, “Xanr razeru”, “bakunckuii pabounii” u “BectHuke
Koncrutynmonnoro cyna Aszep6aiimkxanckoit Pecriyonukn™.

4. IlocTaHOBNEHUE SBISIETCA OKOHYATENIBHBIM U HE MOXKET OBITH
OTMEHEHO, M3MEHEHO WIM O(HUIMAIHLHO HCTOJIKOBAHO HU OIHHUM
OpPTraHOM WJIH JIULIOM.
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Humay El¢in qiz1 9fondiyevanin
Azarbaycan Respublikas1 Konstitusiya
Moahkomasinin hakimi toyin edilmasi haqqinda
Azarbaycan Respublikasi Milli Maclisinin Qarari

Azoarbaycan Respublikast Konstitusiyasinin 95-ci maddesi-
nin [ hissesinin 10-cu bandine ve 130-cu maddesinin II hisse-
sine uygun olaraq, Azarbaycan Respublikasi Prezidentinin tog-
dimatina esasen Azerbaycan Respublikasinin Milli Maclisi
qorara alir:

Humay Elgin qiz1 Ofendiyeva Azerbaycan Respublikasi
Konstitusiya Mahkemasinin hakimi toyin edilsin.

Azarbaycan Respublikasi
Milli Maclisinin Sadri
Sahibos Qafarova
Baki seheri, 1 fevral 2021-ci il.
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TODBIRLOR

Yanvar aymin 18-do Konstitusiya Moahkamasinda Sadr
Farhad Abdullayevin istiraki ilo Voton Miiharibasinda Fiizuli,
Cobrayil, Hadrut vo digor sohar vo rayonlar istigamoatindoa
doyiislordoa istirak etmis Konstitusiya Mahkomoanin amakdasi
ilo goriis kecirilmisdir.

Aparatin mosul emoekdaslar1 Azerbaycan Respublikasinin Prezi-
denti, Silahl1 Qiivvelerin Ali Bas Komandani cenab Ilham Sliyevin
rohberliyi ilo Azerbaycan Ordusunun Ermenistanin novbeti horbi
toxribatlarina cavab olaraq, sentyabr aymin 27-de basladigi horbi
amoliyyatlar naticasinde 6lkemizin arazi biitovliiyliniin tomin edil-
diyini, torpaqlarimizin 30 illik isgaldan azad olundugunu qeyd et-
migler. Rasadatli Azerbaycan Ordusunun hearbi qulluggularinin diis-
moni mahv etmoak liglin qarsiya qoyulmus doyiis tapsiriqlarini yeri-
no yetirorken gostordiklori gehremanliq, igidlik ve merdlik 6lke
rohbarliyi torafinden yliksek giymetlondirilmis, onlar bir sira adlar,
orden vo medallarla toltif edilmisdirler.

Xisusile vurgulanmisdir ki, ordu quruculugunun yiiksek seviy-
yoda hayata kecirilmasi, horbi sahenin inkisafi ve herbi qulluggula-
rin pesokarliginin artirilmasi, ordunun miasir texnika ilo teminati
Prezident [Tham Oliyevin ugurlu daxili ve xarici siyasetinin notice-
sidir. Respublikamizda har zaman harbgilers, sohid ailalarine, qazi-
lora dovlet terafinden yiiksek digqet ve qaygi gosterilmasi, indiki
dovrde bu sahade ardicil ve magsadyonlii tadbirlerin daha da genis-
lenmasi gqeyd olunmusdur.

Torpaglarimizin azad olunmasi ugrunda kegirilon doyiis emeliy-
yatlarinda istirak etmis Konstitusiya Mehkemasinin eamoekdas1 Ulvi
Mehbaliyeve Konstitusiya Moahkemaesinin rehberliyi ve hakimleri
adindan gelecok heyatinda ugurlar, vetenperverlikde niimunavi
gonclor sirasinda olmasini arzulamslar.

Ulvi Mehbaliyev Konstitusiya Mahkemasinin Sadri Ferhad Ab-
dullayeve 6z tosokkiiriinii bildirmis, horbi emeliyyatlarda istirak
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edon miiddatde onun ailesine gosterilon diqget ve qaygiya goro
minnatdarligini ifade etmisdir.

Todbirin sonunda Konstitusiya Mehkemasinin Sedri Forhad Ab-
dullayevin adindan Ulvi Mehbaliyeva xatiroe hadiyyesi toqdim edil-
misdir.

Konstitusiya Mohkomasinda 20 Yanvar sohidlorinin
xatirasi ehtiramla anilib

Azearbaycanin yeni tarixinin hiiznlii ve eyni zamanda, qiirur dogu-
ran sohifosi olan 20 Yanvar faciesinden 31 il 6tiir. Hor il oldugu ki-
mi, bu il de 20 Yanvar sohidlerinin aziz xatiresi Konstitusiya Moh-
komasi torafinden ehtiramla yad edilib.

Sedr Farhad Abdullayev ve Konstitusiya Mahkemasinin amoak-
daslar1 COVID-19 pandemiya ile alagedar mehdud sayda Sehidler
Xiyabanini ziyarat edarak, 20 Yanvar faciasinin qurbanlarini yad et-
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mislor. Daha sonra Konstitusiya Mehkemasinin binasinda anim mae-
rasimi kegirilmisdir. Anim merasiminda Konstitusiya Mehkemaesi-
nin Sadri, hakimlari, Aparatin emekdaslari istirak ediblar. Ovvalca
facie qurbanlarinin xatirasi bir deqigelik stikutla yad olunub.

Tadbirds ¢ixis edon Konstitusiya Mehkemasinin Sadri 20 Yan-
var faciesini miistoqil Azerbaycanin tarixinde miithiim doniis noqte-
st, istiglal yolumuzun baslangici kimi qiymatlondirib. Bildirilib ki,
Qanl1 yanvar faciesi ermanilarin sovet imperiyasi rohborliyinin xe-
yir-duasi ve komayi ile azerbaycanlilara garsi yonaldilmis kiitlovi
qugin ssenarilorinin novboati moarhoalesi olub. Forhad Abdullayev
bildirib ki, bu hadise Azerbaycanin erazi biitovlilyiinii pozmaq
cohdloerine, SSRI rehberliyinin Dagliq Qarabagla bagli gerezli ve
adaletsiz siyasatine, yerli rehborliyin xalqimizin menafeyina zidd
movgedo durmasina qarsi etiraz olaraq kii¢celere ¢ixmis dinc ohali-
yo divan tutmaq magqsadile toradilib. Diggete catdirilib ki, 1990-c1
ilde Bakida 20 Yanvar ve Azerbaycan tarixinde ondan oavval bas
vermis facieli hadisalor XX asr boyu xalqimiza gars1 yeridilen dii-
stinlilmiis siyasetin ndvbati tezahiirii idi. Sovet rohbarliyinin hima-
yoadarligi ile baslayan Dagliq Qarabag hadisalari, Azerbaycan xalqi-
na qarst soyqirimi ve azerbaycanlilarin Ermenistan erazisindoki
azoli torpaglarindan qovulmasi bu siyasetin mearholaloridir.

Bu epoxal hadise Azerbaycan milli kimliyinin formalagmasina
helledici tosir gostorib, dovlet miistaqilliyinin barpa edilmeasinda
doniis noqtasi olub. Mahz bu facieden sonra milli azadliq herakati
tam siyasi realliga c¢evrilib, donmez xarakter alib, xalq 6z gelacoyi-
ni yalniz miisteqil Azerbaycanda goriib.

Qanli Yanvar hadiselerinin mahiyysatinden danisan Ferhad
Abdullayev bildirib ki, 1990-c1 il yanvarin 20-de Sovet Silahl1 Qtiv-
volarinin Baki seharine ve respublikanin bir ne¢o rayonuna yeridil-
moasi, naticads haqq ve adalatin miidafiesi namine kiigalers ¢ixmis
silahsi1z adamlarin qgaddarcasina gotle yetirilmosi Azarbaycan xalqi-
na qarsi totalitar kommunist rejimi terafinden herbi tecaviiz ve
cinayat kimi qiymetlondirilmisdir.

Miiasir tariximizde bas veran 1990-c1 ilin yanvar qirgini ne qoder
facioli olsa da, Azarbaycan xalqinin iradasini, milli azadliq ugrunda
miibarize ezmini qira bilmadi. Bu hadisaler Azarbaycanin golacok
taleyina, milli azadliq herekatinin daha da giiclonmasine, miisteqil-
liyimizin barpasina miihiim tesir gdstorib.
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Qeyd olunub ki, xalqini bu agir glinlerde tok qoymayan Azerbay-
can xalqmnin imummilli lideri Heydor Oliyev yanvarin 21-do Azar-
baycanin Moskvadaki daimi niimayendoliyine golorok terror aktini
pisleyon tarixi boyanatla ¢ixis etdi. Dahi sexsiyyat 6ziinlin veo aile
lizvlorinin hayatiin tohliike altinda olmasima baxmayaraq, boytik
cosarat gostorarok 20 Yanvar faciasine siyasi-hiiquqi qiymet verib,
o vaxtki SSRI ve respublika rehberlorinin giinah1 ve xeyanati {iziin-
den toradilmis bu cinayatin hiiquga, demokratiyaya, humanizme
zidd oldugunu gostordi.

Digqgete catdirilib ki, Umummilli Liderin 1993-cii ilde siyasi ha-
kimiyyeto qayidisindan sonra 20 Yanvar faciesinin bag vermasinin
soboablorinin aragdirilmas1 ve onu téredenloerin masuliyyatoe colb
olunmasi istigamatinde mithiim addimlar atildi. Mahz ulu 6nder
Heydar Oliyevin togobbiisii ilo 20 Yanvar faciesine dovlet seviyye-
sinde siyasi-hiiquqi qiymat verildi, Milli Maclis 1994-cii ilin mar-
tinda bu barade goarar gabul etdi. Homin hiiquqi senadle 20 Yanvar
hadiseleri Azarbaycan xalqina garsi horbi tocaviiz ve cinayeat kimi
qiymetlondirildi.

Ulu Onderin gohid ailelerini ve olilleri dévlet qaygisi ilo ohate et-
diyini vurgulayan sadr deyib ki, Umummilli Liderin siyasi xottini b&-
yiik ugurla davam etdiron Prezident Ilham Oliyev sohid ailolorinin vo
saglamliglarin itirmis soxslarin problemlarinin dévlet seviyyesinda
hollini miithiim vazifalorden biri kimi garsiya maqsed qoyub. Azer-
baycan Respublikasi Prezidentinin Serencami ile 20 Yanvar sohidle-
rinin ailoloerine Prezident toqaiidii toyin edilib vo dovletimiz torofin-
don onlara daim yardimlar gostorilir. Sehidlerin xatiresinin abadilos-
dirilmasi magsadile 6lkemizde bir ¢ox abide komplekslori yaradilib.

Sedr geyd etdi ki, 2020-c1 il Azarbaycan Respublikasi Preziden-
ti, Silahl1 Qiivvelerin Miizeffor Ali Bas Komandani cenab ilham
Oliyevin rehberliyi ilo Rasadatli Ordumuzun Boyiik Qalabasi kimi
xalqumizin xatiresinda, dovletimizin tarixinde daim xiisusi yer tuta-
cag. Miellifi ulu 6nder Heydar Sliyevin oldugu ve 2020-ci ilde 25
ili tamam olan Azearbaycan Respublikasi Konstitusiyasinin hiiquqi
qiivvesi iggaldan azad olunmus torpaglarimizda berpa edildi.

Azoarbaycan Ordusunun diismenin tacaviiziinii gehremancasina
dof etmasi vo oks-hlicuma kecoarok isgal¢ilara sarsidici zerbe endir-
mosi xalqimizin gelebe azminin niimayisi oldu. Miizeffer Ali Bas
Komandan cenab Ilham Oliyevin rehberliyi ile aparilan ugurlu her-
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bi emeliyyatlar naticesinde Resadatli Ordumuz 44 giinliikk Veton
Miiharibasi orzinde torpaglarimizi ermani isgal¢ilarindan azad etdi.
Azoarbaycan Ordusunun herbi ugurlar1 miiharibenin naticesini
mileyyonlasdirdi vo Veaton Miiharibasi Azarbaycanin tam golebasi
ilo basa catdi. Noyabrin 10-da Azerbaycan Respublikasinin Prezi-
denti, Silahl1 Qiivvelerin Ali Bas Komandani cenab ilham Oliyev
torofinden golebeni tosdiq eden tarixi bayanat imzalandi.

Anim merasiminin sonunda geyd edilib ki, 20 Yanvar faciasi
yaddasimizdan he¢ vaxt silinmayacak, insanliga qars1 toradilmis en
dohsatli vo qanli cinayetlorden biri kimi beser tarixinde abadi ola-
raq qalacagq.

Azarbaycan Respublikas1 Konstitusiya Mohkamasinin ha-
kimlari vo Aparatin amakdaslar1 novbati dofo Azarbaycan tor-
paqlarinin diisman isgalindan azad edilmasi yolunda Vaton mii-
haribasinds doyiison gohroman sahidlarimizin vo qazilorimizin,
onlarin ailalarinin sosial miidafiasi vo tominatina dastok maqso-
dilo Azarbaycan Respublikasi Prezidentinin 2020-ci il 8 dekabr
tarixli Formam ila yaradilmis “YASAT” Fonduna ians ediblar.

Konstitusiya Mohkemesinin kollektivi Fonda dastoyini davam
etdiracokdir.

Fevral ayimin 26-da Konstitusiya Mohkomoasinda Xocal soyqi-
riminin 29-cu ildoniimii ils alagodar anim tadbiri kecirilmisdir.

Tadbirden avvel Konstitusiya Mehkemasinin sadri Ferhad Ab-
dullayevin rehberliyi ilo Mehkemanin Aparatinin masul emeakdas-
lar1 COVID-19 pandemiyasi ilo olagedar mehdud sayda Bakinin
Xotai rayonunda Xocali sohidlerinin xatiresine ucaldilmis “Ana ha-
ray1l” abidesini ziyarat ederok, soyqirimi qurbanlarinin xatirasini
yad edibler.

Daha sonra Konstitusiya Mehkemasinin binasinda anim merasi-
mi kegirilmisdir.

ovvelce soyqirimi qurbanlarinin xatiresi bir daqigelik siikutla
yad edilib.

Todbiri acan Konstitusiya Mehkemasinin sadri Ferhad Abdulla-
yev xalqumizin on yaxin tarixind qanla yazilmis Xocali soyqirimin-
dan, eleco do ermanilarin xalqumiza gars torotdiklori dehsetli got-
liamlardan danisib. Bildirib ki, Xocali faciesi iki yiiz ile yaxin miid-
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dotde ermani sovinist-millatcilori torefindon azerbaycanlilara qarst
miintezom olaraq hoayata kegirilon etnik tomizloeme vo soyqirimu si-
yasatinin davami1 ve on qanli sehifelerinden biridir. Biitovliikkde
Azearbaycan xalqina qarsi yonaldilmis Xocal1 soyqirimi aglasigmaz
goddarlig1 ve geyri-insani coza iisullar ile baser tarixinda vehsilik
aktidir. Bu soyqirimi, eyni zamanda, biitiin baseriyyato garsi torodi-
lan tarixi cinayetdir.

Qeyd olunub ki, 1992-ci il fevralin 25-den 26-na kegon geco Er-
monistan silahli qiivveleri ke¢mis SSRI-nin Xankendideki 366-c1
motoatici alayinin soxsi heyatinin ve texnikasinin istiraki ilo biitiin
beynoalxalq humanitar hiiquq normalarimi pozaraq, miihasiredoki
Xocal1 geharinin dinc ahalisinin {izerine agir harbi texnika yeride-
rok qoddarligla toradiklari cinayat emsllari naticesinde 613 nafer,
o ciimladen 106 gadin, 63 usaq, 70 qoca gotle yetirilib, 1275 dinc
sakin girov gotiiriiliib, 150 nefor itkin diistib.

Xocal1 soyqirimina siyasi-hiiquqi qiymetin yalniz imummilli li-
der Heydor Oliyevin hakimiyyeto qayidisindan sonra verildiyini
vurgulayan Konstitusiya Mahkamaesinin sadri geyd edib ki, mahz
Ulu Ondorin tesebbiisii ile 1994-cii il fevralin 24-de Milli Maclis
“Xocal1 Soyqirimi Giinii hagqinda” goarar gabul edib.

Diqgete catdirilib ki, Prezident Ilham Sliyev bu getliamin bey-
nalxalq ictimaiyyatoa catdirilmasi ve diinya dovlatlari torefinden ta-
nidilmasini, facie qurbanlarinin xatiresinin ebadilesdirilmesini, on-
larin aile tizvlerinin, yaximlarinin sosial miidafiesinin giiclondiril-
mosini hemise diqqet moarkeazinde saxlayir.

Sedr Xocali soyqiriminin diinya ictimaiyyetinin diqgetine ¢atdi-
rilmasi istigamatinde 6lkede ve xaricde kegirilon miihiim layiholor-
don danisib, Heyder Oliyev Fondunun ve Birinci vitse-prezident xa-
nim Mehriban ©liyevanin bu sahadeki misilsiz xidmaetlorini xiisusi
vurgulayib. Qeyd olunub ki, artiq diinyanin bir sira 6lkelori, bazi
beynoalxalq toskilatlar Xocali getliaminin soyqirimi kimi taninmasi
baraede qgerarlar gebul edibler. iller arzinde bu istiqgametde goriil-
miis ugurlu foealiyyet onu gostorir ki, diinya ictimaiyyeti Xocal fa-
ciosi ilo bagli daha cox melumathdir. Heyder ©liyev Fondunun vit-
se-prezidenti Leyla Sliyevanin togabbiisii ile 2008-ci i1l mayin 8-den
hoyata kecirilon “Xocaliya adaloat!” beynoalxalq kampaniyasi ¢orgi-
vasinde soyqirimi haqqinda haqigeatlerin diinya ictimaiyyatine cat-
dirilmasi {igiin vacib tadbirler reallagdirilir, islor goriliir.
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Diqgetoe catdirilib ki, uzun illerdir Azarbaycan torpaqlarini iggal al-
tinda saxlayan Ermenistan Respublikasi silahl1 qiivvelarinin 2020-ci
ilde 6lkemizo qars1 genismiqyash horbi toxribatlara baglamas1 dovle-
timizin ve xalqimizin Veton ugrunda miibarizeye qalxmasini zaruri
etdi ve Qarabag savasinin yeni hoalledici moarhalesi baglandi.

Azoarbaycan Respublikasinin Prezidenti, Silahli Quivvelarin Mii-
zoffor Ali Bas Komandani Ilham Oliyevin rehberliyi ilo Azerbay-
can Ordusunun Ermenistanin novbaeti horbi texribatlarina cavab ola-
raq, sentyabrin 27-don basladig1 44 giinliik sanli1 Voton miiharibosi-
nin naticaesindo 6lkemizin arazi biitdvliyl toemin edildi, torpaglari-
miz isgaldan azad olundu.

Xiisusile vurgulanib ki, ordu quruculugunun yiiksek seviyyoade
hayata keg¢irilmasi, harbi sahenin inkisafi ve harbi qulluggularin pe-
sokarliginin artirilmasi, ordunun miiasir texnika ile teminat1 Prezi-
dent ITham Oliyevin ugurlu daxili vo xarici siyasetinin noticesidir.
Respublikamizda her zaman herbgilare, sohid ailalarine, qazilera
dovlat torefinden yiiksoek digget ve qayg1 gostorilir.

Azarbaycan Ordusunun harbi ugurlar1 miiharibenin naticesini
miyyonlogdirdi ve Voaton miiharibesi Azarbaycanin tam golobosi
ilo basa ¢atdi. Noyabrin 10-da Azerbaycan Respublikasinin Prezi-
denti, Miizoffor Ali Bas Komandan Ilham Oliyev toerafinden Qole-
boni tesdiqleyen tarixi Bayanat imzalandi.

Sadr geyd edib ki, 2020-ci il Azarbaycan Respublikas1 Preziden-
ti, Silahli Qiivvelerin Miizeffor Ali Bas Komandani ilham Sliyevin
rohbarliyi ilo Rasadotli Ordumuzun Boyiik Qoelobesi kimi xalqimi-
zin yaddasinda, dovletimizin tarixinde daim xiisusi yer tutacaq.
Miiellifi ulu 6nder Heydor Sliyevin oldugu ve 2020-ci ilde 25 ili ta-
mam olan Azarbaycan Respublikas1 Konstitusiyasinin hiiquqi qiiv-
vosi iggaldan azad olunmus torpaqlarimizda barpa edildi.

Hiiqugda “Cinayet olan yerde coza da olmalidir” prinsipini dig-
geto catdiran Ferhad Abdullayev bu qanli cinayati toredenlorin la-
yiqli cezalarini almalarinin vacibliyini vurgulayib. Bu istigametda
hoyata kecirilon todbirlorde Azarbaycan hiiqugsiinaslarin da tize-
rine diison vezifelorden danisan Konstitusiya Mehkemasinin Sedri
diqgete catdirib ki, har birimiz Xocali soyqirimi ile bagl haqigatle-
rin diinya ictimaiyyetine catdirilmasi, soyqirimini téradenlerin la-
yiqli cezalarini almagq istigametinde seylerimizi artirmaliyiq.
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