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MUOYYON ETDI:

Sikayotden ve ona olave edilmis materiallardan goriiniir ki,
D.Bagirov Qirgizistan Respublikasinin vetondast Merim Beyseke-
yeva ile 2011-ci ilde Birlogsmis Orob Omirliklerinin Dubay seherin-
de rosmi nikaha daxil olmus ve birge nikahdan onlarin 2012-ci ilde
Amerika Birlogmis Statlarinin Nyu-York seharinde Ceyla adli qiz-
lar1 diinyaya golmisdir.

M.Beysekeyeva 2015-ci ilde Dubay seharinde mehkemaye mii-
raciot ederak D.Bagirova qars1 bosanma hagqinda iddia qaldirmis-
dir. Dubay sehari birinci instansiya mehkemasinin 6 iyun 2016-c1 il
tarixli gorar ilo onlarin arasinda nikah pozulmus, yetkinlik yasina
catmayan usaq lizerinde goyyumluq mehkemsa qorari ¢ixarilan an-
dan ataya verilmis, iddiagiya yasamasi ii¢iin birdefelik 6denis edil-
masi cavabdehin {lizerine qoyulmus, galan hissede iddia teleblori
(aliment) rodd edilmisdir.

Birlogmis Oreb Omirliklerinin Dubay Apellyasiya Mohkomasi
17 noyabr 2016-c1 il tarixinde birinci instansiya mahkemasinin go-
rarinin lagv olunmasi, yetkinlik yasina ¢atmayan usaq tizerinde goy-
yumlugun iddiagiya verilmasi, usagin iddiagiya gaytarilmasi, ali-
ment 6danislarinin, geyyumluq iizre xarclarin, menzil xarclerinin,
nikah xarclorinin 6denilmasi ve s. barade qoerar gebul etmisdir.

Birlogmis ©Oreb Omirliklerinin Dubay Ali Mehkemasinin 14 fev-
ral 2017-ci il tarixli gorart ile apellyasiya instansiyast mahkemaosi-
nin gorarinda qismen doyisiklik edilmis, alimentin tutulmasi, goy-
yuma manzil ligiin 6denislerin verilmasinin usagin anasina verilmoa-
si anindan icra olunmasi, nikah xerclerinin nikahin legv olunmasi
haqqinda gati gorar ¢ixarildigdan ve ya usagin anasina faktiki tehvil
verilmosi anindan tutulmasi, toreflerin {izerine miisterok qaydada
iki instansiyanin mahkemsa riisumlarin1 6demek vazifosi qoyulmus-
dur. Qalan hisselerde sikayet tomin olunmamisdir.

M .Beysekeyeva niimayondosi A.9fendizade vasitesi ilo Azer-
baycan Respublikas1 Ali Mehkemasinin Miilki Kollegiyasina (bun-
dan sonra — Ali Mehkemenin Miilki Kollegiyasi) vosatat verarok
Birlosmis Orab Omirliklarinin Dubay Ali Mahkemasinin 14 fevral
2017-ci il tarixli gorarinin Azerbaycan Respublikas: arazisinds ta-
ninmasini vo macburi icra edilmesini xahis etmisdir.
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Ali Mahkemenin Miilki Kollegiyasinin 5 oktyabr 2017-ci il tarix-
li Qorardadi ile vesatot tomin olunmus, Birlosmis Orob Omirlikle-
rinin Dubay Ali Mahkemasinin 14 fevral 2017-ci il tarixli gorarinin
Azerbaycan Respublikasinda taninmasi ve macburi icra edilmesi
qorara alinmisdir.

Bundan sonra D.Bagirov Azarbaycan Respublikas1 Konstitusiya
Maohkemaesine (bundan sonra — Konstitusiya Mehkemasi) miiraciat
ederak Ali Mahkemenin Miilki Kollegiyasinin 5 oktyabr 2017-ci il
tarixli qerardadinin Azerbaycan Respublikasinin Konstitusiyasina
(bundan sonra — Konstitusiya) ve qanunlarina uygun olmayan hesab
edilmasini xahis etmisdir.

Orizaci hesab edir ki, Ali Mehkemanin Miilki Kollegiyasi iso ba-
xarken Azerbaycan Respublikast Miilki Prosessual Macallasinin
(bundan sonra — Miilki Prosessual Macaolla) 462, 467 vo 471-ci
maddsleri diizglin totbiq edilmemis, naticode onun Konstitusiyanin
25, 26-c1 maddelorinde vo 60-c1 maddesinin I hissoesindo tosbit
olunmus hiiquqglar1 pozulmusdur.

Hoamginin arize¢i sikayeatinde geyd etmisdir ki, taninmaya teq-
dim edilmis Birlogsmis Orob Omirliklorinin Dubay Ali Mehkeamasi-
nin 14 fevral 2017-ci il tarixli gorar1 ona vaxtinda toqdim edilmadi-
yinden, hemin gorarda olan terciime ndqsanlart barade mehkemae-
yo etiraz vera bilmemisdir.

Konstitusiya Mahkemasinin Plenumu sikaystlo alagedar asagi-
dakilar1 qeyd etmoyi zoruri hesab edir.

Konstitusiyanin 60-c1 maddasinin I hissesine miivafiq olaraq, hor
kosin hiiquq ve azadliglarinin inzibati qaydada ve mehkemoda mii-
dafiesine tominat verilir.

Konstitusiya Mahkemasi Plenumunun formalasdirdigi hiiquqi
movqgeyo osason, mohkeme miidafiasi hilququ osas insan ve voaton-
das hiiquqlar1 ve azadliglar1 sirasinda olmagqla yanasi, Konstitusiya-
da tesbit edilmis diger hiiquq ve azadliglarin teminati gqisminda do
cixis edir. Mahkeme teminati bir torefden har kasin pozulmus hii-
quq vo azadliglarinin barpast magsadile mehkemaye miiraciet et-
mok hiiququnu, diger terofdon ise mehkemalerin hemin miiraciat-
loare baxmaq ve onlara dair adaletli gerar qebul etmoak vezifosini
miieyyon edir.

Beynolxalq hiiqugda insan hiiquq ve azadliglarinin maehkema te-
rofinden gorozsiz vo adalatli miidafie edilmasi insanin ayrilmaz vo
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toxunulmaz hiiququ kimi miieyyen edilir. Belo ki, Insan hiiquglar
hagqinda Umumi Beyannamenin 8-ci, “Insan hiiquglarmin ve osas
azadliglarin miidafiesi haqqinda” Konvensiyanin (bundan sonra —
Konvensiya) 6-c1, “Votondas ve siyasi hliquqlar haqqinda” Beynal-
xalq Paktin 14-cii maddelerine gora, her bir soxs, ona qarsi irali sii-
riilon istonilon cinayet ittihamina baxilmasi zamani ve yaxud her
hanst bir miilki prosesde onun hiiquq ve vezifelerinin miieyyen
edilmesi zaman1 ganun asasinda yaradilan selahiyyatli, miisteqil ve
geroazsiz mehkeme terefinden adalstli ve agciq mahkamae arasdirma-
st hiiququna malikdir.

Konstitusiyanin 129-cu maddesinin I hissesine miivafiq olaraq,
mahkamenin goebul etdiyi gorarlar dovletin adindan ¢ixarilir ve on-
larin icras1t moacburidir.

Konstitusiya Mahkemasi Plenumunun formalasdirdigi hiiquqi
movgeyo goro, qanuni qlivveye minmis mohkema gerarinin icrasi
mahkameaya miiraciet etmok hiiququnun torkib hissasi olmagqla xii-
susi onem dasiy1r (“Icra haqqinda” Azerbaycan Respublikasi Qanu-
nunun 7, 10, 24 ve 26-c1 maddalarinin Azerbaycan Respublikasi
Miilki Prosessual Macollosinin bazi miiddealar1 baximindan serh
edilmasine dair” 2 sentyabr 2015-ci il tarixli Qarar).

Insan Hiiquglar1 iizre Avropa Mehkemesi do her hansi mehkeme
torafindon ¢ixarilmig gorarin icrasint Konvensiyanin 6-c1 maddasinin
menasina gore mahkemse aragdirmasinin ayrilmaz terkib hissesi hesab
etmigdir (Hornsbi Yunanistana qarsi is tizre 19 mart 1997-ci il tarixli,
Stanova Bolgaristana qarsi is iizre 19 yanvar 2017-ci il tarixli gorarlar).

Bir sira hallarda xarici dovletin mehkemsaleri toraefinden gobul
edilen gerarlar diger dovlatin erazisinde de homin dovletin mahke-
mo gorarlari ile baraber hiiquqi qlivveye malik ola biler. Mehkema
prosesinin xarici 6lkoede hoyata kecirildiyi ve onun icrasinin Azer-
baycan Respublikasinda nezerde tutuldugu halda belo, homin icraat
dovlatin beynalxalq 6hdslikleri ilo yanasi, adalet miihakimesine
dair Konstitusiyanin asas prinsiplerina uygun hayata kecirilir.

Azoarbaycan Respublikasinda xarici mehkemsalerin vo arbitrajla-
rin gotnamslerinin taninmasi ve icrasi qaydalari Miilki Prosessual
Macallanin 47-50-ci fasilleri ile tenzimlenir.

Miilki prosessual ganunvericilik xarici dovletin mahkeme gotna-
moloarinin icrast vo taninmasi ilo elagedar hemin gatnamsleri iki
qrupa boliir:



— icrasi toleb olunmayan gotnamselarin taninmas;

— macburi icrasi toleb olunan gatnamslerin taninmasi.

Xarici mohkomelarin Azarbaycan Respublikasinda taninan, icra-
s1 toleb olunmayan gatnamelori Miilki Prosessual Macallonin 459-
cu maddesinde sadalanmisdir. Xarici mehkemslerin icrasi teleb
olunan goetnamsloarinin taninmasi ve icra edilmesi sortlori iso Miilki
Prosessual Macollonin 458-ci maddesinde nezerde tutulmusdur.
Hoemin maddeye asasen, xarici mehkemselarin gotnamalari Azer-
baycan Respublikasinin ganunlarinda ve ya Azarbaycan Respubli-
kasinin torafdar ¢ixdig1 beynalxalq miiqavilelorde nezerde tutuldu-
gu hallarda, yaxud garsiliqli anlagsma asasinda Azerbaycan Respub-
likasinda taninir ve icra edilir.

Goriindiiyti kimi, miilki prosessual ganunvericilik Azerbaycan
Respublikasinda xarici mehkema gotnamelorinin taninmasi ve icra
olunmasinin ii¢ halin1 miiayyon etmisdir:

— Azearbaycan Respublikasinin ganunlarinda nezerde tutulmus
hallarda;

— Azarbaycan Respublikasinin terafdar ¢ixdigi beynoalxalq miiga-
vilalarde nezerde tutulmus hallarda;

— qarsiligl anlagma asasinda.

Miilki Prosessual Macoallanin 458.2-ci maddasine gore, Azerbay-
can Respublikasinin terefdar ¢ixdig1 beynelxalq miigavilalarde bas-
ga gaydalar nazerds tutulmamigsa, xarici mehkemslerin gotname-
lorinin taninmasi sortlori ve qaydasi ve icra edilmasi bu Macallodo
nazoerde tutulmus qaydada hoayata kegirilir.

Azarbaycan Respublikasinin 2007-ci il 10 aprel tarixli Qanunu
ilo tosdiq edilmis “Birlosmis Orob Omirlikleri vo Azerbaycan Res-
publikas1 arasinda miilki ve ticaret islari lizre hiiquqi ve mehkemsa
yardimi haqqinda” Miigavilenin (bundan sonra — Miiqgavile) 21-ci
maddasinin d bandine gore, sorgu edilon Toarafin qlivveds olan har
hans1 ganununu pozan teleblari tosbit edirse ve ya onun konstitu-
sion qaydalari, suverenliyi, tohliikesizliyi ve ya ictimai asayis prin-
siplori ilo ziddiyyaet yaradirsa, gorar taninmir ve ya icra edilmir. Mii-
qavilenin 22-ci maddasine asasen ise gorarin taninmasi vo ya icra-
st ile bagli prosedurlar sorgu edilon Terafin qanunvericiliyino uy-
gun olaraq hoyata kegirilir.

Bununla yanasi, Miilki Prosessual Macallonin 462-ci maddasine
goro, xarici dovletlorin mehkemaelarinin ve arbitrajlarinin gotnamae-
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lari Azerbaycan Respublikasinin ganunvericiliyine, hiiquq qaydasi-
na zidd deyildirse ve qarsiligl teminatlandirilmisdirsa, Azerbaycan
Respublikasinda icra edile ve tanina biler.

Miilki Prosessual Macallanin 464-cii maddesine miivafiq olaraq,
xarici dovlet mehkemeloari ve arbitrajlarinin gatnamalorinin mac-
buri qaydada icra olunmasi ve taninmasi barode orizelore Azerbay-
can Respublikasinin Ali Mehkemasi baxir.

Konstitusiya Mahkemasinin Plenumu geyd etmoayi vacib hesab
edir ki, miilki prosessual ganunvericiliyin ve Miigavilenin yuxarida
geyd olunan normalarinin teleblerine asasen, Birlogsmis Orab Omir-
liklorinin s6ziigedon mohkeme gorar1 Ali Mehkemenin Miilki Kol-
legiyasi torafindon taninarken hemin goerarin Azerbaycan Respubli-
kasinin qiivveda olan har hansi ganununa ve ya onun konstitusion
qaydalarina, suverenliyi, tohliikasizliyi ve ya ictimai asayis prinsip-
lorine uygun olub-olmamas1 yoxlanilmalidir.

Konstitusiyanin 17-ci maddesinin I hissesine asasen, comiyyatin
osas 0zoyl kimi aile dovletin xiisusi himayesindadir.

Har kosin ganunla nazearde tutulmus yasa catdiqda aile qurmaq
hiiququ vardir. Nikah koniillii raziliq esasinda baglanilir. Heg kes
zorla evlendirile (ere verilo) bilmoez. Nikah ve aile dévletin hima-
yosindadir. Or ile arvadin hiiquqglar1 baraberdir (Konstitusiyanin 34-
cli maddasi).

Konstitusiyanin gqeyd edilon normalar1 insan hiiquqlart ve azad-
liglarmin miidafiesi sahesinde Azerbaycan Respublikasinin torofdar
cixdig1 beynoelxalq hiiquqi aktlarda da oksini tapmisdir. Belo ki,
“Votondas vo siyasi hiiquqglar haqqinda” Beynolxalq Paktin 23-cii
maddesinin 4-cli bondine osasen, Paktda istirak edon dovletler ni-
kah baglanarken, nikah veziyyatinde olarken ve onun pozulmasi za-
mant orld arvadin hiiquq ve vezifalerinin baraberliyinin tomin edil-
moasi liclin lazimi tedbirleri gormelidirlar.

Konvensiyanin 7 sayli Protokolunun 5-ci maddasine gore, orloe
arvad bearaber hliquqglara malikdirler ve usaqlari ile miinasibatlorda,
habelo nikaha daxil olmaq, nikahda olmaq ve bosanma ilo bagl be-
raboar miilki-hiiquqi cavabdehlik dasiyirlar.

Azarbaycan Respublikasinin Aile Macellesi (bundan sonra — Ai-
lo Macallosi) Konstitusiyada nazerde tutulan asas insan ve veten-
das hiiquglarina ve azadliglarina uygun olaraq aile miinasibatlorinin
yaranmasinin vo mohkemlonmasinin, onlara xitam verilmasinin
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prinsiplorini, ailo miinasibatlori istirak¢ilarin hiiquq ve vezifaleri-
ni, dovlat orqanlarinin bu sahade vezifalerini, habelo vetondasliq
voziyyati aktlarinin geyde alinmasi qaydalarini toenzimleyen norma-
lar1 miioyyon edir.

Aile Macollasinin 150.1-ci maddesine asasen, Azarbaycan Res-
publikasindan kenarda Azarbaycan Respublikasi vetendaslari ilo
acnabiler ve ya vetondasligi olmayan goxsler arasinda, elaco do
Azoarbaycan Respublikasinin vetendaslari arasinda baglanan nikahin
Azoarbaycan Respublikasinda pozulmasit Azarbaycan Respublikasi-
nin qanunvericiliyine uygun olaraq hoyata kegirilir.

Hoamin Macsllonin 150.2-ci maddasine gore, Azerbaycan Res-
publikasindan kenarda yasayan Azarbaycan Respublikasi vetondasi
Azarbaycan Respublikasindan kenarda yasayan ori (arvadi) iloe bag-
ladig1 nikahi onun vetandaslhigindan asili olmayaraq Azerbaycan
Respublikasinin mehkemelerinde poza biler. Nikahin miivafiq icra
hakimiyyeti orqaninda pozulmasina Azerbaycan Respublikasinin
ganunvericiliyi ile yol verilirse, homin nikah Azerbaycan Respubli-
kasinin diplomatik niimayendsliklerinde ve ya konsulluq idarele-
rinde pozula biler.

Aile Macallasinin 22-ci maddasinde nikahin pozulmasi zamani
hoall edilmesi telab olunan mesalsaler aciglanir. Macellenin 22.2-ci
maddeasine gora, nikah mahkeme qaydasinda pozularken er-arvad
arasinda sazis olmadiqda, eloca do bu sazis usaglarin ve ya toroflor-
don birinin maragini1 pozduqda, mehkema:

1) bosanmadan sonra yetkinlik yasina ¢atmayan usaqlarin vali-
deynloerinden hansinin yaninda qaldigini miieyyon etmali;

2) usaqlar t¢iin alimentin hansi valideynden ve hansi miqdarda
tutuldugunu miieyyen etmali;

3) or-arvadin (onlardan birinin) telebi ilo onlarin birge miilkiyye-
tinde olan emlakin bdlgiisiinii aparmal;

4) orinden (arvadindan) saxlanmasi {igiin vesait almaq hiiququna
malik olan arvadin (erin) telebi ile arden (arvaddan) tutulmali olan
vasaitin miqdarinit miiloyyen etmalidir.

Nikah pozuldugdan sonra ke¢mis orin (arvadin) aliment almaq
hiiququnun osaslar1 Aile Macallesinin 85-ci maddesinde neazarde
tutulmusdur. Macallonin 85.1-ci maddesine osasen, asagidaki soxs-
lor nikah pozuldugdan sonra mehkeme qaydasinda buna zeruri ve-

11



saito malik olan ke¢mis orden (arvaddan) aliment 6demayi telob et-
mok hiiququna malikdirler:

1) hamilelik dovriinds ve limumi usaqglarinin doguldugu giinden
3 il erzinde ke¢mis arvad;

2) saglamliq imkanlar1 mahdud iimumi usaga vo ya 18 yasina ca-
tanadok saglamliq imkanlarinin mehdudlugu miieyyon olunmus 18
yasindan yuxari [ qrup slil olan timumi usaga qulluq eden ve maddi
yardima ehtiyaci olan ke¢gmis or (arvad);

3) nikah pozulana goder ve ya nikah pozuldugu giindan bir il ar-
zinda amak qabiliyyetini itiron vo maddi yardima ehtiyaci olan keg-
mis or (arvad);

4) ar-arvad uzun miiddet nikahda olmuslarsa, nikah pozuldugu
andan 5 il miiddetinden gec olmayaraq pensiya yasina catan vo
maddi yardima ehtiyaci olan ke¢mis or (arvad).

Aile Macallasinin 85.2-ci maddesine miivafiq olaraq, alimentin
miqdar1 ve nikah pozuldugdan sonra onun ke¢mis are (arvada) 6de-
nilmasi qaydas1 ke¢mis or-arvad arasindaki sazisle miieyyen ediloe
biler.

Goriindilyii kimi, kegmis orin (arvadin) aliment almaq hiiququ-
nun osaslarimin dairesi mahdud olmaqgla qanunvericilikde deqiq
mieyyon edilmisdir. Ailoe Macollosinin 85.1-c1 maddasinde sadala-
nan asaslar1 birlesdiren amil ke¢mis arin (arvadin) miieyyen sebab-
lore gore islomak imkaninin olmamasi ve ya mehdud olmasi ve ali-
ment 0demasi teleb olunan ke¢mis orin (arvadin) bunun {igiin zoru-
ri vosaite malik olmasidir.

Aile Macallasinin 85.1.1-ci maddesine goldikde ise geyd olun-
malidir ki, Macellenin 85.1.2-85.1.4-cii maddelerinde gdstorilen
osaslardan forqli olaraq, bu maddede ke¢mis orin (arvadin) aliment
almaq hiiququnun yaranmasi onun maddi yardima ehtiyacinin olub-
olmamasindan asilt deyildir. Bununla belo, Ailo Macellosinin
85.1.1-ci maddasinin manasina gora, bu madde ile miiayyen edilon
alimentin 6denilmasi imumi usaqglarin 3 yasina ¢catmasi ilo mehdud-
lagir.

Homin Maocollonin 86-c1 maddosine osasen, aliment 6donilmosi
baraedo er-arvad ve ya ke¢mis or-arvad arasinda sazis olmadiqda,
moahkame qaydasinda ere (arvada) ve ya ke¢mis ore (arvada) 6de-
nilmali olan alimentin miqdar1 mehkemse terafinden ke¢mis orin
(arvadin) aile ve maddi veziyyati, toroflerin diger diqgotelayiq olan
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maraqlar1 nezora alinmagqla, hor ay 6denilmeli olan sabit pul mob-
logi formasinda miioyyen edilir.

Macollonin 85 vo 86-c1 maddaleri sistemli alagede olaraq ali-
ment miinasibatlarinin her iki terefinin maraglarinin tarazligini te-
min etmak sorti ilo, istor aliment alanin, istoerse do onu 6deyenin zo-
ruri hayat seviyyasinin saxlanilmasina yonalmisdir.

Belo tonzimlome Konstitusiyanin 34-cii maddesinin III hissesine
miivafiq olaraq dovletin analigin ve usaqligin miihafizasi ile bagh
vozifelerinden, habelo Konstitusiyanin 71-ci maddesinin II hisse-
sindo tosbit edilmis miitonasiblik prinsipinden irali golir.

Konstitusiya Mehkemasinin Plenumu gosterilonlori nezere ala-
raq hesab edir ki, Birlosmis Orob Omirliklerinin Dubay Ali Mahke-
moasinin 14 fevral 2017-ci il tarixli gerar1 Ali Mahkemenin Miilki
Kollegiyasi torafindon taninarken hemin gerarda M.Beysekeyevaya
alimentin voe goyyumluga gore xarclorin 6denilmesinin Azerbaycan
Respublikasinin aile qanunvericiliyine zidd olmasi nazers alinma-
misdir. Bu iseMiigavilenin 21-ci maddesinin d bendine, Miilki
Prossesual Macoallonin 462 ve 465.1.5-ci maddelarine gore hemin
gerarin taninmasindan imtina edilmasi ti¢lin asasdir.

Konstitusiya Mahkemasinin Plenumu avvalki hiiquqi mévqeyi-
nin davami olaraq qeyd edir ki, mehkama, ilk ndvbade, Miilki Pro-
sessual Macollonin 458.1 vo 462-ci maddalerinde gosterilon asas-
larin olub-olmamasini1 arasdirmali, bundan sonra Azerbaycan Res-
publikasinin torefdar ¢ixdigir beynoalxalq miiqavilelorde ve ya he-
min Macallanin 465-ci maddesinde sadalanan xarici dovletin meh-
kema getnamesini macburi gaydada icra etmokden ve tanimaqdan
imtina edilmesi {li¢lin hallarin mévcud olub-olmamasini miieyyen
etmolidir (H.Babayevin sikayati tizre 2017-ci il 16 mart tarixli vo
F.Bayramovun sikayati tizre 2017-ci il 20 iyul tarixli gerarlar).

Bununla bagli Konstitusiya Mahkemasinin Plenumu bir daha
vurgulayir ki, mehkemeloer har hans1 measaloyo baxarken nezare al-
malidirlar ki, hiiquqi miieyyenlik prinsipi diger telablarle yanasi, en
imumi menada mdvcud hiiquqi veziyyeto aid aydinligi ve miioy-
yonliyi nezerds tutur. Bu baximdan, mehkemeler terefinden qobul
olunmus gorarlarda hall olunan ise aid biitlin zeruri meselelers ay-
dinliq getirilmeli, ziddiyyetli meqamlar aradan gqaldirilmalidir.
Azarbaycan Respublikasinin adindan ¢ixarilan mehkema aktlarinda
isin odalatli hellini slibhe altina alan, ziddiyysetler yaradan ve miiba-
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hisa iizro istirak¢ilarin konstitusiya mehkeme miidafiesi hiiququna
tosir gostoron miiddealar olmamalidir (N.Babayevin sikayeti iizro
2011-ci il 28 dekabr tarixli Qorari).

Orizocinin taninmaya toqdim edilmis moehkeme gerarmin ona
vaxtinda toqdim edilmadiyinden mehkemayae etiraz vera bilmema-
si dolili ilo elagodar Konstitusiya Mehkemasinin Plenumu geyd edir
ki, Konstitusiyanin 127-ci maddasinin II, IV ve VII hisselorinda
adalat miithakimesinin hayata ke¢irilmasinin asas prinsiplari kimi
islore qorozsiz, adaletlo, toroflerin hiiquq beraberliyine, faktlara
9sason vo qanuna miivafiq baxilmasi, mehkemse icraatinin ¢okisme
prinsipi asasinda hayata kecirilmasi tosbit olunmusdur.

Bu konstitusiya prinsipleri daha genis sokilde miivafiq prosessual
ganunvericilikde 6z aksini tapmisdir.

Miilki Prosessual Macoallonin 6-c1 maddesine osasen, miilki isloer
vo iqtisadi miibahiseler lizre adalat mithakimasi yalniz mehkemoeya
aiddir vo mehkemsaler terafindon ganunla miieyyen olunmus gay-
dada hayata kegirilir.

Macsllanin 9-cu maddesine miivafiq olaraq, adalet mithakimasi
cokismeo, toroflorin boarabaerliyi ve faktlar esasinda hoyata kegcirilir.
Bu Macoellada basga hal nezerde tutulmayibsa mahkemade miiba-
hisaye isde istirak edon soxsler cagirilib dindirilmadikda baxila bil-
moz. Isdo istirak eden sexslar 6z teleblorini esaslandirdiglar: dalil-
lar, siibutlar ve hiiquqi neaticeler barade bir-birlerine malumat ver-
moayoa borcludur ki, diger teref bunlara garsi 6ziiniin miidafiesini
toskil edo bilsin. Hakim biitlin hallarda prosesin ¢okisme prinsipini
tomin etmoli, 6z gorarini yalniz tereflerin ¢cekisme prinsipine asa-
son miizakire etdiyi dslillerle, onlarin verdiyi izahatlarla, senadlor-
lo osaslandirmalidir.

[s lizro mehkeme baxisinim prinsiplerine goldikde ise mehkeme
haqigate nail olmagq {i¢iin isin herterafli, tam ve obyektiv tadqiqine
lazimi sorait yaradir. Bunun ti¢lin mehkema: isde istirak edon soxs-
loera onlarin prosessual hiiquq ve vezifalerini izah edir, goriilocok,
yaxud goriilmayoacok horekatlorin naticelari barade onlar1 xeberdar
edir, onlarin prosessual hiiquqlarinin hoyata kegmosine komok gos-
torir (Miilki Prosessual Macollonin 14.1-ci maddesi).

Miilki Prossesual Macollonin 472.1-ci maddesine gore, xarici
dovlatin mehkemae gotnamasinin taninmasina qarsi isdoe istirak eden
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soxsin etirazina, isde istirak edon soxslera bu Macallade gdsterilon
qaydada bildirmakle, agiq mehkema iclasinda baxilir.

Goriindiiyii kimi, xarici dovletin mehkeme getnamesinin tanin-
masina qarst buna hiiququ olan sexsler terefinden verilmis etiraz
hoamin getnamenin taninmasi baroede massaleni Miilki Prossesual
Macollonin 469-cu maddesinde miieyyon edilmis sadoalosdirilmis
gqaydada holl etmayi istisna edir.

Bu ise mehkems terafinden ¢ekisme ve prossesual hiiquq bera-
borliyi prinsiplerine emal edilmoklo, taninmaya toeqdim edilmis
mohkoma aktinin resmi terciime olunmus suratinin taqdim edilmao-
sini tolab edir.

Konstitusiya Mahkamaesinin Plenumu hesab edir ki, Konstitusi-
yanin 60-c1 maddasinin I hissesinden irali gelon mahkemselerin
odalatli gorar gobul etmoak vezifosine riayot edilmesi licliin Miilki
Prosessual Maocollonin 134-cli maddesinin miiddealar1 yuxarida
gostorilon konstitusiya prinsiplorinin telebloeri baximindan tefsir
olunmali, Ali Mahkema ise xarici dovlet mehkemsalari ve arbitraj-
larinin gatnamalerinin macburi qaydada icra olunmasi ve taninmasi
baroade erizalare baxarken isde istirak edon soxslere taninmaya tog-
dim edilmis mehkema aktinin resmi toercume olunmus suratini vo
onun taninmasina etirazi rosmi qaydada vermolidir.

Konstitusiya Mahkamesinin Plenumu hesab edir ki, Birlogmis
Orob Omirliklerinin Dubay Ali Mehkemaesinin 14 fevral 2017-ci il
tarixli qorar1 Ali Mahkemenin Miilki Kollegiyas: torofinden tani-
narken heamin gerarda M.Beysekeyevaya alimentin vo goyyumluga
goro xorclarin 6denilmasinin Azarbaycan Respublikasinin aile qa-
nunvericiliyine zidd olmasi nazere alinmamis, bununla da Miiqavi-
lonin 21-ci maddesinin d bondine, Miilki Prossesual Maoacollonin
462 vo 465.1.5-ci maddalerine uygun olmayan mehkemsa akt1 qobul
edilmisdir. Bununla yanasi Ali Moahkemenin Miilki Kollegiyasi
Konstitusiyanin ve prosessual ganunvericiliyin talablerine baxma-
yaraq, D.Bagirova taninmaya toqdim edilmis mahkeme gerarinin
torciime olunmus suratini toqdim etmomis, bununla da adalat mii-
hakimaesinin ¢okisme, toraflorin baraberliyi asasinda hoyata keciril-
masi prinsiplarini pozmusdur.

Yuxarida gosterilonleri nezoare alaraq, Konstitusiya Mehkemaesi-
nin Plenumu belo naticoyo galir ki, Ali Mahkemanin Miilki Kolle-
giyasiin Birlogmis Orob Omirliklorinin Dubay Ali Mehkemasinin
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14 fevral 2017-ci 1l tarixli gorarmin Azerbaycan Respublikasinda
macburi qaydada icra edilmasi ve taninmasi barada 5 oktyabr 2017-
ci il tarixli gorardadi Konstitusiyanin 60-c1 maddesinin I hissesine
vo Miilki Prosessual Macoallonin 462 vo 472-ci maddelerine uygun
olmadigindan qiivveden diismiis hesab edilmolidir. Iso bu qorara
uygun olaraq miilki prosessual ganunvericiliklo miioyyon edilmis
qaydada ve miiddatde yeniden baxilmalidir.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
V ve IX hisselerini, “Konstitusiya Mehkemasi haqqinda” Azarbay-
can Respublikas1 Qanununun 52, 62, 63, 65-67 ve 69-cu maddalari-
ni rohber tutaraq, Konstitusiya Mehkemaesinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikast Ali Mehkemaesinin Miilki Kollegiya-
sinin Birloegsmis Oreb Omirliklarinin Dubay Ali Mehkemasinin 14
fevral 2017-ci il tarixli gorarmin Azerbaycan Respublikasinda mac-
buri gaydada icra edilmasi ve taninmasi bareda 5 oktyabr 2017-ci il
tarixli qorardadi Azerbaycan Respublikas1 Konstitusiyasinin 60-c1
maddesinin I hissesine ve Azarbaycan Respublikas1t Miilki Proses-
sual Macollosinin 462 ve 472-ci maddalerine uygun olmadigindan
qiivveden diismiis hesab edilsin. Ise bu qerara uygun olaraq Azer-
baycan Respublikasinin miilki prosessual qanunvericiliyi ilo miioy-
yon edilmis gaydada ve miiddetde yeniden baxilsin.

2. Qarar dorc olundugu gilinden qlivveye minir.

3. Qorar “Azoerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkemasinin Malumati”nda derc edilsin.

4. Qorar gotidir, he¢ bir orqan ve ya soxs torofinden logv edils,
doyisdirile ve ya resmi tafsir oluna bilmez.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

IIOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIXKAHCKOW PECITYBIIUKU

O nposepke coorBercTBus Onpenenenus I'paxaanckoi
Konnerun BepxoBHoro Cyna A3zepbaiinxkanckoi Pecmyonmnku
ot 5 okTa0psa 2017 roma KoHcTHTYIIHM M 3aKOHAM
A3epbaiimxkanckoil Pecryommku no kanode Jdasyna baruposa

25 wrona 2018 roga ropoa baky

[Tnenym KoncrutyumonHoro Cyaa AsepOGaiinxanckoil Pecry6-
mukun B cocraBe @apxana AOnymwiaeBa (mpeacenaresnsb), CoHbl
Canmanosoi, Popiiana McMaiisioBa (Cynpsi-IOKIaquuK ), IxKenxyHa
lapanxaesa, Pacdasnga I'sanamze, HMce Hamxadoa u Ksampana
[Macuesa

C ydyactueM cekperaps cyna — Mapauna Anuesa,

npencrasurens 3agsurend Jdasyna barnposa — Asepa I'ynuesa,

dKclepra — JoueHTa Kadeapbl MeXJIyHapOAHOrO YacTHOIO U
€BPOIEICKOro TmpaBa mopuandeckoro ¢axyapreta bBbakuHCKOro
rocynapcrTseHHoro ynusepcurera Typras ['yceitHosa,

B coorBercTBUM ¢ yacteio V crateu 130 Koncturyumun Asep-
Oaiimxanckoil Pecriyonuku u cratheit 34 3akoHa A3zepOailmkaH-
ckoil Pecriyonmuku "O Koncturynmmonnom Cypme" paccMoTpern B OT-
KPBITOM CyIeOHOM 3acelaHUH B MOPSIIKE KOHCTUTYLIMOHHOTO CYJIO-
IIPOU3BOJCTBAa KOHCTUTYLMOHHOE jieso 1o kanoOe aByna Barupo-
Ba O IIPOBEpPKe COOTBETCTBUSA onpeneneHud ['paxnanckon Kose-
ruu Bepxosaoro Cyna AszepOaiimxanckoir PecnyOnuku ot 5 oKTS-
ops 2017 ropa Konctutyumu u 3akoHam A3sepOaiimxaHckoil Pec-
nyOJIMKH.

3acnywas poknan cyasu P.McemaiioBa mo neny, BBICTYIUIEHHE
NpEe/ICTaBUTENS 3asBUTENS, MHEHHME 3KCIepTa, M3y4uB M OOCYIHB
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marepuansl nena, [lnenym Koucturynmonnoro Cyma Aszep6aii-
JKaHCcKoM PecryOmuku

YCTAHOBMUHII:

Kaxk BumHO W3 XkanoObl W NPUIOXKEHHBIX K HEH Marepuasos,
H.Barupos Bctymun B 2011 romy B ropoae Hy6ait OObeanHEHHBIX
Apabckux DMupaToB B OUIMaIbHBII Opak c rpaxpaHkoil Pec-
nyonuku  Keiprersctan Mepum  BeliiekeeBoii, OT COBMECTHOTO
6paka B 2012 romy B ropoge Hpio-Mopk Coenunennbix IlITaTos
AMepuKHM y HUX poawIach no4b Jxenna.

M.Beiiekeesa, ooparusuch B 2015 rogy B cyn ropoja y6ait,
nopana uck npotus [.baruposa o pactopxennn Opaka. Pemennem
cyda nepBoil uHcTaHuuu ropoga HyOait ot 6 utons 2016 roga 6pak
MEXJIy HUMHU OBbUT PacTOPTHYT, ONMEKYHCTBO HaJl HECOBEPIICHHOJIET-
HUM peOEHKOM C MOMEHTA BBIHECEHUS PEIIeHus! Cyjla MepeJaHo OT-
1y, Ha OTBETYMKA BO3JIOXEHO IPENOCTaBJICHHE HUCTIy €IUHOBpE-
MEHHOW BBIILIATHl HAa NPOXHUBAHHE, B OCTAIBHON YacTH HCKOBBIE
TpeOOBaHUS (ATUMEHTBI) OTKJIIOHEHBI.

HyGaiickuii ane/uauuoHHbI cyn OObenuHeHHbIX ApabcKux
DmuparoB 17 Hog0ps 2016 npuHsn pelieHre 00 OTMEHE pelleHUs
Cyla NEepBOM WMHCTAHUUH, Iepefaye UCTLY OINEKYHCTBA Hal HECO-
BEpIICHHOJIETHUM PeOEHKOM, BO3BpallleHUH peOeHKa KCTILY, BBII-
JlaTe AJIMMEHTHBIX IUIaTeXel, pacxol0B Ha ONEKYHCTBO, XWJIMII-
HBIX PacXOjl0B, PacXojl0B MO OpayHbIM JejiaM | Ip.

Hy6aiickmnii Bepxosubiii Cyn O0bennHeHHbIX ApaOckux DMupa-
TOB pemeHueM ot 14 cespang 2017 roga BHeC 4acTUYHBIE U3Me-
HEHUS B pelleHUEe Cyla areuIILUOHHON WHCTAHIMH, [TOCTaHOBIIe-
HO yJepXaHHe aTUMEHTOB, MCIIOJIHEHHE IPEJIOCTABIEHUs] ONEKYHY
XWJUIIHBIX PAacXOJ0B C MOMEHTA Tepenayn pedeHKa MaTepu, yuep-
KaHUe pacxoloB MO OpayHbIM [e/laM IOCJe BbIHECEHHMS OKOHYa-
TEJILHOTO PeLIeHHs O PacTOpXEeHWH Opaka MW C MOMEHTa (DaKTH-
4yecKoi mnepemgayn pebeHKa MarepH, Ha CTOPOHBI BO3JIOXeHa 00s-
3aHHOCTH 110 COBMECTHOM OIUIaTe IOLUIMH CYIOB JABYX WHCTAHLUU.
B ocTanpHBIX YacTax B YIOBJIETBOPEHUHU XKajioObl OBUIO OTKA3aHO.

M.beiinekeesa, 1ogas 4epe3 CBOEro npeacraBurerns A.DgeHau-
3aje xoparaictBo B I'paxnanckyio Komnernio Bepxosnoro Cypa
Azepbaiimxanckoit Pecriyonuku (nanee — I'paxmanckas Kosuterus
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Bepxosnoro Cyna), npocuiia 0 NpU3HAHUU U IPUHYAUTEIBHOM HC-
NOJTHEHUH Ha TeppuTopuu A3zepbaiijkanckoit Pecnybmuku pere-
Hug [ybaiickoro BepxoBHoro Cyma OObenuHeHHBIX ApaOCKuX
DmupatoB ot 14 despaig 2017 rona.

Onpenenenuem I'paxpanckoil kosuiernn BepxoBHoro cyga ot 5
okTs6ps 2017 roga xomaTaiicTBO ObLIO YIOBIETBOPEHO, MPUHSITO pe-
[IeHUe O MPHU3HAHUM U NPUHYAUTESTBHOM HCHONHEHHH B A3sepOaii-
mxaHckoi Pecnyonmke pemenns [lyOaiickoro BepxosHoro Cyma
OOvbenuHenHbIx Apabckux DmuparoB ot 14 despang 2017 roaa.

Bcnen 3a atum [I.Barupos, oOpatusiiuchk B KOHCTUTYLIMOHHBIN
Cyn Azepb6aiimxanckoil Peciyonuku (nanee — KoHCTUTYLIMOHHBIN
Cyn), npocun npusHate Omnpenenenue ['paxnmanckoit Kosternu
Bepxosaoro Cyna ot 5 oktsa6pg 2017 roma He COOTBETCTBYIOITUM
Koncruryuuu u 3akoHam Azepbaiiaxanckoil Pecniyonuku (naiee —
Koncturtynun).

3agBuUTENIb CYUTAET, YTO IIPU pacCMOTpeHUHM Jena ['paxnaHckoi
Komnnerueit Bepxosnoro Cyna Obil HEBEPHO MPUMEHEHBI CTaThU
462, 467 u 471 I'paxpancko-IIponeccyansHoro Konekca Azepbaii-
axaHckoil PecnyOnmuku (manee — I'paxknancko-IlpoueccyanbHblit
Konekc), B pesynbprare oKa3ajuch HapylleHbl €ro Ipasa, 3aKpel-
JIeHHble B cTatbe 25, 26 u yactu I crarbu 60 Koncruryuum.

Kpome Toro, 3asBuTenb oTMeTWN B XkajoOe, Y4TO IMPeNCcTaBIeH-
HOe K mpu3HaHuio perienne [yOaiickoro BepxosHoro Cyga O0b-
enquHeHHbIX Apabckux Dmupato oT 14 despans 2017 rona He Obl-
JI0 CBOEBPEMEHHO €My MPEAbIBJICHO, IO3TOMY OH HE MOT I0JIaTh B
Cyll BO3paXE€HUE B CBA3M C IOIPEUIHOCTSMHU B IEPEBOAE NAHHOTO
pelleHus.

B cBs3u ¢ xano6oit [Inenym Koncruryumonnoro Cyna cuuraer
HEOOXOIUMBIM OTMETUTH CJIEyIoIIee.

B cootBerctBun ¢ vacteio I crarbu 60 KoHcturyumu, Kaxaomy
rapaHTUpPyeTcs 3alluTa €ro mpaB M CBOOOA B aJIMUHHCTPATUBHOM
NopsAKe U Cyae.

Ha ocHoBanuu copmupoBanHoit [InenymoM KoHCTUTYLIMOHHO-
ro Cynga npaBoBOil MO3WIIMM, MPABO Ha CYyIeOHYIO 3alIUTy, HAXO-
J9Ch B YMCJIE OCHOBHBIX IIPaB U CBOOOJ 4YesloBeKa U IpakjiaHWHA,
OJHOBPEMEHHO BBICTYIIA€T B KaueCTBE TapaHTUU 3aKpEIUIEHHBIX B
Koncrutynuuu apyrux npas u cBoboa. CyneOHasi rapaHTusi yCTaHaB-
JIMBAET, C OJIHOM CTOPOHBI, IPABO KaXJOro Ha oOpalieHue B Cy[ C
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LeJTbI0 BOCCTAHOBJIEHUSI HAPYIIEHHBIX MpaB U CBOOOJ, a C JAPYroii,
— 00S13aHHOCTh CYJIOB paccMaTpHBaTh JIaHHbIE OOpaIleHUs W IpU-
HUMAaTh 10 HUM CIIPaBEUTMBOE PEIICHHE.

B MmexnyHapoaHoM npaBe GecripucTpacTHasi U ClipaBe/inBas 3a-
[IUTa CYIOM IpaB M CBOOOJ YesioBeKa OmnpesesisieTcs Kak HEOTheM-
JIeMOe U HEeNPUKOCHOBEHHOE MpaBo yesioBeka. Tak, cormacHo cra-
The 8 BceoOmeii nexmapanuu mpas deaoBeka, cratbe 6 KoHBeHIMM
"O 3ammTe IpaB YeI0BeKa U OCHOBHBIX cBoOOn" (anee — KoHBeH-
uud), cratbe 14 MexayHapogHoro nakrta "O rpaxigaHCKMX U I0-
JUTUYECKUX TMpaBax', KaxAbll MMeeT MpaBO MPHU PacCMOTPEHUU
M000r0 YrojloBHOrO OOBUHEHUS, TMPEIbSBISIEMOTO €My, WU TMpU
OTpesie/IeHUH ero mpaB U 00sg3aHHOCTEW B KaKOM-THOO TpaxiaaH-
CKOM TIpOIlecCce, Ha CIpaBeITUBOEC U MyOJIUYHOE pa3OupaTesbCTBO
Jejla KOMIIETEHTHBIM, HE3aBUCHUMbIM U OECHpPUCTPACTHBIM CYIOM,
CO3IaHHBIM HAa OCHOBAHMM 3aKOHA.

B cootBerctBum ¢ yacteio I crarbu 129 KoHcturyuuu, cyibl Bbl-
HOCST pelIeHus] OT UMEHH TOCYIapCTBa, UCIIOIHEHHE KOTOPBIX 00s-
3aTeJIbHO.

CornacHo cdopmupoBanHoii Ilnenymom KoHcTutylimoHHoro
Cyna npaBoBOii IMO3UIIUU, UCTIOJIHEHUE BCTYMHBILETO B 3aKOHHYIO
CUIIy pellieHus Cy/a, SBJISISICh COCTABHOM YacThio MpaBa oOpalieHus
B cyi, umeer ocoboe 3HaueHue ([locranoBnenune "O TONKOBaHHH
crareii 7, 10, 24 u 26 3akoHa AsepOaiikanckoi Pecyomuku "O06
UCIIOJIHEHUHU" C TOYKM 3PEHHUs HEKOTOpBIX MojoxeHui ['paxnan-
cko-ITpoueccyanbnoro Kogekca A3zepOaiimxanckoi PecryOmuku"
or 2 cenrsa6psa 2015 roxga).

Cornacio cyru crate 6 Kousenuuu, EBpomneiickuii cyn mo
IpaBaM YeJI0BeKa TaKXkKe MPU3HAI UCIIOJIHEHUE PellieHuUs], BbIHECEeH-
HOTO JIIOOBIM CYIOM, HEOThEMJIEMON COCTaBHOW YacThio CyHeOHOTro
pa3buparenbcTBa (perienus no jaeny XopHcOu npotus ['peruu ot
19 mapra 1997 roga, no neny CranoBa npotuB bosnrapuu ot 19
ausapg 2017 ropa).

B psze ciydaes peleHusi, IpUHATBIE CyJaMH MHOCTPAHHOIO TO-
CyIapcTBa, Ha TEPPUTOPUHU APYroro rocyiapcrBa Moryr oOiagarb
OJIMHAKOBOM C CylneOHbIMU PELIEHUSIMU JaHHOTO TOCYIapCcTBa I0pH-
anuYecKoil cuioi. Jaxe B ciiydae eciu CyaeOHbIM mporecc ocy-
HIECTBIISICH B 3apyOeXHOU CTpaHe, a ero MCIOIHEHUE MPEeTyCMOT-
peHo B Asepbaiimxanckoil Pecriybimke, 1aHHOe TPOU3BOACTBO, Ha-
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Py ¢ MEXIYHAPOIHBIMU 00s13aTeIbCTBAMH TOCYIApPCTBA, OCYIIECT-
BJISIETCS B COOTBETCTBUU C OCHOBHBIMH NpUHIUNIAMU KOHCTUTYIMM
OTHOCHUTEJIHO IPABOCYIUS.

[TpaBuia ucnosHeHUs] ¥ MPU3HAHUS PEIIeHU HHOCTPAHHBIX CY-
J0B U apOuTtpaxeii B A3zepOaiimxanckoil Pecniybiuke peryiaupyror-
csa miaBamu 47-50 I'paxnancko-IIpoueccyansHoro Kopekca.

B cBd3u ¢ ucnonHeHueM U TNpPU3HAHUEM CYyAEeOHBIX pelleHui
WHOCTPAHHOTO TOCYIAapCTBa IPaJIaHCKO-NPOIeCCyabHOE 3aKOHO-
JaTeIbCTBO IMOJIpa3/iessieT JaHHbIe pelIeHHs Ha JIBe IPYIIIIb:

— MpU3HAHUE PEeIlEeHUl, He MOJIeXAalluX UCIOJHEHUIO;

— MpU3HAHUE peuleHuH, MoJIeXaluX TPUHYAUTEIbHOMY HCIIOM-
HEHUIO.

[Mpu3HaHHBIle B A3epOaiimkaHckoi PecriyOnuke perieHus MWHOC-
TPaHHBIX CYIOB, HE TMOAJIEXallhe WCIOIHEHHUIO, Mepevyrc/ieHbl B
cratbe 459 I'paxnancko-IIpoueccyanbnoro Kogekca, a ycioBus
MPU3HAHKUS U UCIOJIHEHUS PelleHU MHOCTPAHHBIX CYIOB, MOJIe-
XKalMx UCIIOJIHEHUIO, MPeNycMOTpeHbI B cratbe 458 ['paxkmaHcko-
[Ipoueccyansnoro Kopekca. Ha ocHOBaHMM JaHHOU CTaThbU, peliie-
HUS MHOCTPAHHBIX CYJIOB MOJUIEXAT MPU3HAHUIO U UCIIOTHEHUIO B
Azepbaiimxanckoil PecriyOnuke B ciydasx, MpeqyCMOTPEHHBIX 3a-
KoHamH A3zepOaiikaHcKol PecryOnuku WM MeXIyHapOIHBIMU
JOrOBOpaMH, K KOTOPBIM IMpHcoenuHmIach Asepoaiimxanckas Pec-
nyOJIMKa, WIM Ha OCHOBE B3aMMOIIOHMMaHUS.

Kax BuzHO, rpaxaaHCcKO-IpOLECCYAIbHOE 3aKOHOAATEIBCTBO yC-
TAHOBUJIO TPHU CJydass IMpPU3HAHUS U UCIOJIHEHUS pelleHUi
MHOCTPaHHBIX CyIOB B A3epOaiiixaHckoil PecryOnuke:

— B CJIy4dasix, MPeJayCMOTPEHHBIX 3aKOHaMu A3zepOaiiiKaHCKOi
Pecny6nuku;

— B CIIy4asix, MPeIyCMOTPEHHBIX MEXIyHAPOIAHBIMU JIOTOBOPAMH,
K KOTOPBIM TpucoenuHunach AzepOaiiixanckas Pecryonuka;

— Ha OCHOBE B3aUMHOIO COITIACHS.

CornacHo crarbe 458.2 I'paxpancko-IIponeccyansHoro Kopek-
ca, MpU3HAHUE U HCIOJHEHHE PellleHUuil MHOCTPaHHbBIX CYIOB OCY-
LIECTBJISIETCS MPU YCIIOBUSIX U B MOPs/IKe, IPEIyCMOTPEHHBIX B Ha-
crodwmeM Kopekce, eciau MeXIyHapOAHbIMU JIOrOBOpaMH, K KO-
TOpBIM TpHcoeAnHWIach AsepbOaiimkanckad Pecmybnuka, He
MPeyCMOTPEHbl MHBIE MPaBUIIA.
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CornacHo nyHkty d craren 21 "[loroBopa mexiay OObenuHeH-
HeIMH Apabckumu Dmuparamu U AzepOaiimxanckoi Pecrybnukoii
O MPaBOBOH M CyaeOHOM OMOIIY MO TPAXXTAHCKAM U TOPTOBBIM JIe-
nam" (manee — JloroBop), yrBepkiaeHHOro 3akoHoM A3sepOaiikaH-
ckoil PeciiyOniku ot 10 anpens 2007 roaa, ecinu perieHue 3aKper-
nseT TpeOOBaHUs, HapylIallyue TOT WIM MHOHM JEHCTBYIOUIMA 3a-
KOH 3arnpammnBaeMoil CTOpPOHBI, WIM IPOTUBOPEYNUT €€ KOHCTHUTY-
[IMOHHBIM TIpaBWIaM, CYBepEeHUTETy, 0€30MacHOCTH WIW TPUHIH-
naM OOINECTBEHHOTO MOPSIKa, OHO He MPU3HAETCS WU HEe UCIOJ-
Hsaercd. Ha ocHoBaHum ke crarbu 22 JloroBopa, Mmpouenypsl, CBs-
3aHHBIE C IPU3HAHUEM WM UCIIOIHEHUEM PELICHMS, OCYLIECTBIId-
IOTCS B COOTBETCTBUU C 3aKOHOAATEJIbCTBOM 3alpalllMBacMOU CTO-
POHBL.

Bwmecre ¢ Tem, comtacHo crathe 462 I'paxnancko-IIponeccyans-
Horo Kopnekca, perienus cynoB U apoUTpaxeil MHOCTPAHHBIX TOCY-
AapCTB MOTYT OBITh MCIIOJIHEHBI U NPU3HAHBI B A3epOaiiikKaHCKOi
Pecnybnuke, eciu OHM He TNPOTHBOpPEYaT 3aKOHOHATEIbCTBY
AzepOaiimxanckoii PecnyOnukyd W MpaBOMOPSAKY W €CIIA  OHU
rapaHTUPOBAHbl B3AaUMHO.

B cootserctBum co crarbein 464 I'paxnancko-IIponeccyanbHo-
ro Konekca, 3adBiieHUd O NPUHYAUTEIBHOM HUCIIOJHEHUU U IIPU3-
HAHWM DPELICHW CyIOB M apOMTpaxel MHOCTPAHHBIX TOCYIAapCTB
paccmarpuBatotrcs BepxosubiM Cymom Azepbaiimxanckoi Pecryo-
JIMKHU.

IInenym Koncturyumonnoro Cyna cuMTaer BaXkHBIM OTMETHTD,
YTO HA OCHOBaHMM TpPeOOBaHMI BBIIEYKA3aHHBIX HOPM TI'paxkIaH-
CKO-IIPOLIECCYATIbPHOTO 3aKOHOIaTenbCcTBa U Jloropopa, rnpu npusHa-
Hun ['paxpanckoir Kosmtermein BepxoHoro Cyma ymnomsiHyTOro
pemeHus cyna OObeAMHEHHbIX ApaOCKUX DMHUPATOB CleayeT
[IPOBEPUTb, COOTBETCTBYET JIU OHO BCEM JEHCTBYIOIIUM 3aKOHaM
AzepOaiikanckoii Pecriyomuku M ee KOHCTUTYLIMOHHBIM TIPaBH-
J1aM, CyBepeHUTeTy, 6€30MaCHOCTH WJIM MPUHIIMIIAM OOIIeCTBEHHO-
ro MopsjaKa.

Ha ocHoBanuu vactu I crareu 17 KoHcTuTynuu, cempst Kak oc-
HOBHad syeiika oOIecTBa HaXOAUTCS MO 0cOOO0i OIeKoil rocynap-
CTBa.

Kaxprii ob6magaer mpaBoM Ha CO3JaHHWE CEMbH IO JTOCTUXEHUU
YKa3aHHOIO B 3aKOHE€ Bo3pacra. bpak 3akirodaercd Ha OCHOBE J0-
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OpoBosibHOTO cornacus. HUKTO He MoXeT ObITh NPUHYXIEH K 3a-
KimodyeHnio Opaka. CeMbs U Opak HaXOAATCS IO OMEKOU rocynap-
crBa. [IpaBa cynpyros pasusl (crates 34 KoHcturynun).

OtmeuenHble HOpMbl KOHCTUTYLIMM HAIIIM OTPaXXEHUE U B MEX-
OYHApPOJHO-TIPABOBBIX aKTaX, K KOTOPBIM MPHUCOEAUHWIACh A3ep-
Oaiiikanckas Pecnybnmka, B obsacTu 3auThl IpaB U cBoOO ue-
jmoBeka. Tak, Ha OCHOBaHMM IyHKTa 4 crarbu 23 MexayHapogHo-
ro nakta "O rpaxJaHCKUX M TMOJUTUYECKUX MpaBax", y4acCTBYIO-
e B HactodiieM [lakte rocygapcTBa AOJIKHBI IIPUHATH HaJjIeXa-
1iye Mephl Ui oOecreyeHus paBeHCTBa MpaB U 00sI3aHHOCTEH Cy-
IPYroB B OTHOILLEHUM BCTYIUIEHHS B Opak, BO BpeMs HaXOXICHUs
B Opake W MpHU ero pacTOPXKEHUHU.

CornacHo crarbe 5 IIporokomna Homep 7 k KoHBeHumu, cympy-
T 00J1aal0T paBHBIMH MTPaBaMU U HECYT PaBHYIO rpaXJaHCKO-TIpa-
BOBYIO OTBETCTBEHHOCTb B OTHOILIEHHUSX MEXIy cOOOil U CO CBOH-
MU JETbMHU B TOM, YTO KacaeTcs BCTYIUIEHUS] B Opak, HaXOXICHUs
B Opake W MpHU ero pacTOpXKEHUHU.

Cemeiinbnii Kogekc AsepOaiimxanckoit Pecryonuku (mamee —
Cewmeiinblii Konekc) B COOTBETCTBUM C NpeAycMOTpeHHbIMUA B KoH-
CTUTYLIMM OCHOBHBIMH TIpaBaMU U CBOOOJAMHU YelIOBEKa U Tpaxia-
HUHA YCTaHABJIMBAE€T HOPMBI, PETYIHUPYIOIINE NPUHLMIIBI BO3HUK-
HOBEHMS, YKpEIUIeHHS W MpPEeKpalleHUs] CEeMEHHBIX OTHOLIEHWIA,
npaBa M 003aHHOCTU YYaCTHUKOB CEMEWHBIX OTHOIICHUM, 00s13aH-
HOCTHM TOCYIApCTBEHHBIX OpraHOB B JaHHOW cdepe, a TakxkKe Ipa-
BUJIA PETUCTPALMU aKTOB IPaXAaHCKOTO COCTOSHMS.

Ha ocnoBanuu crateu 150.1 Cemeiinoro Kopekca, pacropxe-
Hue B A3sepOaiiirkanckoil PecryOnuke Opaka, 3aKJIIOYEHHOTO 3a
npenenamMu  AzepOaiimkanckoil PecnyOnuky Mexay TrpakiaHamu
Azepbaiinxanckoil PeciyOiimky 1 MHOCTpaHUAMU WU Jinliamu 6e3
rpaxIaHCTBa, a TakKxXe MexXIy rpaxjaaHamMu AzepOaiiixaHCKoii
Pecry6nuku, ocyiiecTBiseTcss B COOTBETCTBUU C 3aKOHOIATEIbCTBOM
Aszep0aiixkanckoil Pecryonukm.

Cornacno crarbe 150.2 nannoro Konekca, rpaxjganud AzepOaii-
IxaHckoi PecryOnuku, mpoxuBaroiiuidi 3a npegenamu AzepOaii-
JIXaHCKOM PecnyOimuku, MOXeT pacTOprHyTh Opak, 3aK/II0OYeHHbBIN
C MyXeM (KeHOii), MPOXHUBAIOIIMM 3a mpenenamu AzepOaiixan-
ckoil Pecnybnmku, HE3aBUCMMO OT €ro TpaxaaHCTBa, B Cydax
AzepOaiimxanckoi Pecriyonuku. B ciydae, ecim 3aKOHOAATeNbCT-
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BoM AsepOaiikaHckoil PecnyOnuku [ormyckaercss pacTopXKeHue
Opaka B COOTBETCTBYIOLIIEM OpraHe HCIIOJHUTEIbHOW BJIACTH, JaH-
HBI OpaK MOXeT OBITh pPaCTOPTHYT B JUIUIOMATUYECKUX TpPEICTa-
BUTEJIbCTBAX WM KOHCYJIbCKHMX Yy4pexkIeHusix AzepOaiiixaHCKoii
Pecry6nuku.

B cratpe 22 CemeitHoro Konekca packpbiBaloTCs BOIPOCHI, pe-
mraembie npu pacropxennn Opaka. CormacHo crathe 22.2 Konek-
ca, IpU OTCYTCTBUM MEXIy CYIpyraMu COIVIAllleHHUd B Cllyyae pac-
TOpKeHus Opaka B cylneOHOM MNOpsAKe, a TaKXe HapylleHUU JaH-
HBIM COIVIAllIEHUEM WHTEPECOB JieTell UM OJHOM M3 CTOPOH, CYI:

1) ompenpender, ¢ KeM U3 POOUTENIEH MOCIE Pa3Boda OCTAITCH
HECOBEPLIEHHOJIETHUE [ETH;

2) ompenenseT, KTO U3 pOAUTENEHd U B KaKOM pa3Mepe NOJIKEH
IUTATUTh ATUMEHTHI Ha JeTel;

3) no TpeGOBaHUIO CYNPYroB (OIHOTO M3 HUX) MPOU3BOIUT pa3-
A€ UMYLLIECTBA, HAXOJSIIErocs B UX COBMECTHOM COOCTBEHHOCTH;

4) mo TpeOOBaHUIO XKEeHbI (MyXa), UMEIOIIel MpaBo HA MOIyde-
HUE OT MyXa (KEHbI) CPEICTB Ha COAEpPXKaHUE, YCTAHABIUBAET Pa3-
MEp CPEACTB, MOIeXAIUX YIEPXKAHUIO C MyXa (XKEHBbI).

OcHoBbI TpaBa ObIBIIEr0 Myxa (CKEHbl) Ha IMOJy4eHHe aTUMEH-
TOB IOCJIe PacTOpXeHus Opaka rnpegycMorpeHsl B crathe 85 Ce-
MeriHoro Konekca. Ha ocnoBanuu crateu 85.1 Komekca, Huxecne-
AyIOIINe JINa UMEIOT MPaBo MOCie pacTopxkeHus Opaka TpeOoBaTh
B CyAeOHOM TOpsKe y OBbIBIIEro Myxa (KeHbI), pacrosiararoiero
U1l YKa3aHHOTO HEOOXOOUMbIMU CPEJCTBAMU, BBIILIATHl &TUMEHTOB:

1) ObiBLIAY XeHa B reprojl OEpeMEHHOCTH U B T€UeHHUe 3 JIeT Co
THS POXIEHHUs] OOIIUX JIeTe;

2) HyXIAIOIIUICS B MaTepuaibHOM MOMOIIU OBIBIINNA MyX (Ke-
Ha), OCYIIECTBIISIOMUNA YXO/ 32 OOIIMM peOeHKOM C OrpaHUYEHHbI-
MU BO3MOXHOCTSIMU 3IOPOBbSI WK OOIIUM PEOEHKOM, SIBIISIONIUM-
¢ uHBaIMIOM I rpynmsl, B Bo3pacre cBbllie 18 jieT, orpaHMYeHHbIE
BO3MOXHOCTH 3I0POBbSI KOTOPOTO OBUTH YCTAHOBJICHBI JIO IOCTHXKE-
Hug 18 ser;

3) HyXJamluiicd B MaTepuaibHOM MOMOIIU ObIBIIUN MyX (Ke-
Ha), YTPATUBIIUNA TPYIOCIOCOOHOCTh A0 pacTOpXeHus Opaka Wiu
B TEUEHHE OJHOIO rojia CO THS pacTopXeHus Opaka;

4) B ciydae, €Cld CyNpyru JUTUTESTbHOE BpeMs COCTOsuih B Opa-
Ke, OBIBIIUI MyX, He To3qHee S JIeT ¢ MOMEeHTa pacTopx)eHus Opa-
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Ka JIOCTUTTIMN MMEHCUOHHOIO BO3pacTa U HYXIAKUIUICS B MaTepH-
AJIbHOU MOMOIIIH.

B cootserctBue co crareeit 85.2 Cemeitnoro Konekca, pasmep
ATUMEHTOB U MOPSIOK MX BBIIIATHI OBIBIIEMY MYyXY (KeHe) Iociie
pacTopxeHus Opaka MOIyT ObITh YCTAHOBJIEHBI COIIALIIEHUEM MEX-
Ay OBIBILIUMU CYIpYramH.

Kak BungHO, chepa npaBOBbIX OCHOBAaHUU MOJYyYEHUS! AIUMEHTOB
OBIBIIIUM MYyXeM (KeHOH), Oylaydyu OrpaHMYEeHHOM, TOYHO YCTAHOB-
JeHa B 3akoHopgaresbcTBe. MakTop, OOBEIMHSIONINI OCHOBaHUS,
nepeuncienHsie B crathe 85.1 CemeiiHoro Kogekca, 3akimoyaercs
B OTCYTCTBUM WJIM OIPAHUYEHHOCTH y MyXka (KEHbI) IO OIpelesieH-
HBIM TTPUYHHAM BO3MOXHOCTH paboTaTh U HATMYUH Y OBIBIIIETO MY-
Xa (KeHbI), KOTOPOMY TpPEIbsIBICHO TpeboBaHWEe 00 yruiaTe aju-
MEHTOB, HEOOXOIUMBIX CPEICTB IS 3TOTO.

Yro kacaercda crarbu 85.1.1 Cemeitnoro Koxekca, cienyer oT-
METUTh, YTO B OTJIMYKME OT OCHOBAHUM, YKa3aHHBIX B CTaThsIX
85.1.2-85.1.4 Konekca, B J1aHHOW CTaThe BO3HUKHOBEHHE y OBIB-
el XeHbl MpaBa Ha MOJIydeHUE ATUMEHTOB HE 3aBUCUT OT TOrO,
HyXJlaeTcsd JId OHa B MaTepuajibHOU momoinu. Bmecre ¢ tem, co-
racHo cytu crateu 85.1.1 CemeitHoro Kopekca, Bbiljiata ycra-
HOBJICHHBIX JJAHHOU CTaTheil aJIMMEHTOB OIPAHUYUBAETCS IOCTUXKE-
HUEM OOLIUMH IeThMU 3-JIETHErO BO3pacTa.

Ha ocHoBanum craten 86 nanHoro Kopekca, nmpu OTCyTCTBUU
MEXIy CyNpyramM WM OBIBIIMMU CYNPyraMu COTJIAIIEHUS O BbI-
iare aluMEHTOB pa3Mep AJIMMEHTOB, MOIEXAIUX B CyIeOHOM
NopsKe BbIIIaTe MyXY (CkeHe) Wiu ObIBIIeMYy MyXy (XeHe), ycTa-
HAaBJIMBAETCS CYJOM B MOJIeXalllell €XeMeCIYHOW BbIIUIaTe CTa-
OWJIBHOI JEHEXHOU CyMMe C YY4ETOM CEMEHHOro U MaTepUaIbHOrO
MOJIOXKEeHUs OBIBIIEro Myxa (KeHbl), APYIUX 3aC/TyKUBAIOIIUX BHU-
MaHUs UHTEPECOB CTOPOH.

Crateu 85 u 86 Kopekca, HaxomsiCb B CUCTEMHOW CBI3H, Ha-
MpaBJjieHbl HA COXpaHEeHHe HeOOXOIUMOrO YPOBHS XKHU3HU KakK IO-
JIy4arolero aiuMeHThl, TaK W BBIIUIAYMBAIOLIET0 UX JIMLA, C yCIO-
BUEeM oOecriedeHus: OaaHca HHTepeCOB 00eUX CTOPOH ATMMEHTHBIX
OTHOLLEHUH.

Takoe peryliupoBaHHe BbITEKAeT U3 OOS3aHHOCTEN rocylapcTBa
10 OXpaHE€ MATEpUHCTBA U JETCTBA B COOTBETCTBHM C 4acTbio III
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crarbu 34 KoHcTUTyMH, a TakxXe NPUHLMIIA PONOPLUOHAIBHOC-
TH, 3aKperuieHHoro B yactu II craren 71 Koncrurynum.

YuurtsiBag BeieykazanHoe, [lnmenym Konctutyumonnoro Cyna
cyuTaeT, yro npu npuzHanuu ['paxnmanckou Kosnernein Bepxos-
Horo Cypna pemenust [y6aiickoro BepxosHoro Cyna OObenuHeH-
HbIX Apabckux Dmuparos ot 14 despang 2017 rona He ObUIO MpH-
HSTO K CBEJIEHHUIO, YTO B JIaHHOM pelueHuu Bbiuiata M.belimeke-
€BOM AJIMMEHTOB U PACXO/0B HA ONEKYHCTBO IIPOTUBOPEYUT CEMEN-
HOMY 3aKOHOAATeNnbcTBY AsepOaiijkaHckoil Pecrybmuku. A sro,
comtacHo myHKTy d crareu 21 JJorosopa, cratesam 462 u 465.1.5
I'paxpancko-IlpoueccyansHoro Kogekca, 4BIIETCd OCHOBaHUEM
U1 OTKa3a B MPU3HAHUU JIAHHOIO PELLEHUSI.

Kak nponosxenue npexHei npasosoi nosuuud, [Inenym Kon-
ctutynroHHoro Cyna oTMedaer, 4To Cyld, B IIEPBYI0 O4epenb, AOJ-
KEH BBISICHUTH, €CTh JI1 OCHOBAaHM, YKa3aHHble B cTaThsax 458.1 u
462 I'paxnancko-IIpoueccyansHoro Konekca, nocne yero ycraHo-
BUTb, UMEIOTCS JIU OOCTOSTENbCTBA I OTKA3a B MPUHYIUTEIIbHOM
WCIIOJIHEHUU U MPU3HAHUU PEUIeHUs Cyjla MHOCTPAHHOIO rocynap-
CTBa, NEPEYUCIIEHHbIE B MEXIAYHAPOLHBIX JIOrOBOpax, K KOTOPBIM
npucoequHUIach AzepOaifjkaHckas PecrnyOnuka, Wi B craTbe
465 nannoro Kopekca (IToctanosnenus or 16 mapra 2017 roga no
xanmobe I.babaesa u or 20 urong 2017 roga no xanobe ®.Baiipa-
MOBaA).

B cBazu ¢ atuMm [Inenym Koncrurynnonnoro Cyna eme pas noa-
YEpKUBAET, YTO IPHUHLMII IPABOBOM OIPEAEIEHHOCTU Hapaly C
APYruMH TpeOOBAaHUSIMH, B caMOM OOIIEM CMBbICIIE MOJpa3yMeBaeT
SCHOCTb U OIpPENeIeHHOCTh, OTHOCSALIMECS K CYLIECTBYIOLLEMY Ipa-
BOBOMY IIOJIOKEHUIO. B 9TOM KOHTEKCTEe, B IPUHATHIX CyJaMH pe-
LIEHUSIX JOJKHA OBITh BHECEHA SCHOCTh BO BCE HEOOXOIUMBIE pas-
pelaeMble BOIIPOCHI 110 €Y, yCTPAaHEHbI IPOTUBOPEYMBBIE MOMEH-
Thl. B CcyneOHBIX aKTax, BBIHECEHHBIX MMeHeM A3zepOaillKaHCKOM
PecnyOnuku, He HOMKHO OBITH MOJTOXEHUH, CTABIIIUX MO COMHe-
HUE CIIPABEUIMBOE pa3pelIeHte JIeNa, CO3MAI0IINUX IPOTUBOPEYNs U
OKa3blBAKILMX BIMSIHUE Ha [IPaBO KOHCTUTYLIMOHHOM CyneOHOIl 3a-
muThl yyacTHUKOB criopa (I[Tocranosnenue ot 28 nexabps 2011 ro-
na mo xanobe H.babaesa)

Yro Kacaercd A0BOHA 3adBUTENS O TOM, YTO MPEACTABIEHHOE K
IIPU3HAHUIO PELIeHUe Cyla He ObLIO CBOEBPEMEHHO €My IpelbsBie-
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HO, IIORTOMY OH HE MOI moaarh B Ccyl Bo3paxeHue, Ilnienym Kon-
ctutyiionHoro Cyna ormedaet, uyto B yactax II, IV u VII crateu
127 KOHCTUTYUMH B KaY€CTBE OCHOBHBIX IMPHUHIIUIIOB OCYILECTBIIE-
HUS MPABOCYIMs 3aKPEIVIEeHO PacCMOTPEHHE Jen OecpucTpacTHO,
CIPaBEe/IMBO, C COOJIIOIEHHEM IOPUAMYECKOrO PABHOIIPABUSl CTO-
POH, Ha OCHOBE (PaKTOB U B COOTBETCTBUM C 3aKOHOM, OCYLIECTBJIE-
HUE CyHOIPOU3BOACTBA OHA OCHOBE IPUHLIMIIA COCTA3ATEIbHOCTH.

Bonee neranpHOEe OTpaxXeHHWE NaHHbIE KOHCTUTYLIMOHHBIC IPUH-
LIMIIBI HAILLUIM B COOTBETCTBYIOLIEM IIPOLIECCYAIIBHOM 3aKOHOAATEIb-
CTBeE.

Ha ocHoBanuu crareu 6 I'paxnancko-IIponeccyanpsnoro Konek-
ca, IPaBOCyINE IO IPAXIAHCKUM JIe1aM U 9KOHOMUYECKHUM CIIOpam
SBJISICTCA UCKJIIOYUTEIIBHOM KOMIIETEHLIMEN Cya U OCYILIECTBIISET-
Cd CylaMU B YCTAHOBJIEHHOM 3aKOHOM IOpSJKE.

B cootBerctBun co crarbeir 9 Kogekca, npasocyiaue ocymecTs-
JII€TCA Ha OCHOBE COCTS3aHHUs, PAaBHOIIPABUdA CTOPOH U Ha OCHOBE
takToB. Cyn He BIlpaBe paccMaTpuBaTh CIIOP, €CJIM JIULA, Y4aCTBY-
I0IlME B Jiejie, He ObUIM BBI3BAHBI B CYI U JONPOILIEHbI, €CIIM HACTO-
amum Koznekcom He npenycMoTpeH MHOW nopaaok. Jluna, ydacrt-
BYIOLLIME B JieJie, 00s3aHbl U3BECTUTH IPYr JIpyra O JOBOAAX U JIO-
Ka3aTebCTBaX, KOTOPHIMU OHM OOOCHOBBIBAIOT CBOM TpeOOBaHMS,
U UX OPUANYECKUX IOCIEICTBUIX C T€M, YTOOBI JIpyras CTOpOHA
Morna obecriednTs cBOIO 3amuTy. Cyzupst 00s3aH BO BCEX CIydasix
obecreunTh MPHUHLHUI COCTA3aTebHOCTH Ipolecca, 00OCHOBAThH
CBOE PpEIIEHHUE TOJIBKO JIOBOJAMM, PACCMOTPEHHBIMM Ha OCHOBE
INPUHLHUIIA COCTSA3aTEIbHOCTU CTOPOH, OOBSICHEHUSIMU CTOPOH U JI0-
KyYMEHTaMHU.

Yro KacaeTcs NPUHLMIIOB CyIeOHOro pa3buparenscTa Mo ey,
IJIS1 BBISICHEHMSI UCTHHBI Cyl CO3[aeT HEeOOXOAMMBIE YCIOBUS JUId
BCECTOPOHHEr0, MOJHOr0 U OOBEKTHBHOIO HCCIIEI0BaHUS 00CTOSI-
TenbeTB jiena. C 3TOl Leplo Cyl: pa3bgaCHAET JIMUAM, Y4acTBYIO-
oM B Jejie, HMX TMpolecCyalbHble IpaBa M 00S3aHHOCTH,
NPENYIPEXAAET O MOCIEACTBUAX COBEPLIECHUS WIN HECOBEPILICHUS
IIpOLIECCyalbHbIX AEMCTBUN M OKa3blBa€T UM COJAEUCTBUE B OCY-
LIECTBJIEHUU UX MpoueccyalbHbIX npas (crates 14.1 I'paxpaHcko-
[Ipoueccyansnoro Konekca).

CornacHo crarbe 472.1 I'paxpancko-IIponeccyansnoro Kopek-
ca, BO3paXeHHe JIMLA, YYACTBYIOILIEIO B Jiele, IPOTHB IPU3HAHUSA
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pelieHus Ccyla WHOCTPAHHOIO TOCyJapcTBa paccMaTpUBacTCd B
OTKPBITOM CyIeOHOM 3aceJaHHM C U3BELICHUEM JIUI], YYaCTBYIOLINX
B JIeJIe, B NOpAAKe, NpeaycMoTpeHHOM HactosmmuM Konekcom.

Kax BHAHO, BO3paXeHHE MMEIIIMX Ha 3TO IPABO JIUL ITPOTUB
NIPU3HAHUS PELIEHUs Cyda WHOCTPAHHOIO IOCY/IapCTBa HUCKIIIOYAET
paspelueHue Bolpoca O MPU3HAHUU JJTaHHOTO PELIEHHS B YIIPOLICH-
HOM IIOpsJIKE, YCTaHOBIIEHHOM B crarbe 469 I'paxnancko-IIponec-
cyasibHoro Kopekca.

A 10 Tpebyer, yTOOBI Cya, cOOMOAAs MPUHLIMIIBI COCTSI3aTeb-
HOCTH ¥ IIPOLIECCYAIbHOTO PABHOIIPaBUs, NPEAbIBUI O(PULIMAIBHO
HepeBeCHHYI0 KOMUIO MPEACTABICHHOTO K MPHU3HAHUIO CyIeOHOro
aKTa.

[Tnenym Konctutyunonnoro Cynma cuyuraer, 4yto ais coOumofe-
HUS BBITeKamIedl u3 yactu I cratbm 60 KoHcTuTyrmmu o0sg3aHHO-
CTH CyIOB IPUHUMATh CIPaBEUIMBOE PELICHHE IOJIOKEHUS CTaTbH
134 T'paxnancko-IIpoueccyansHoro Kojgekca cnemyer TOIKoOBaTh ¢
TOYKHM 3peHUs] TpeOOBaHMUU BBINIEYKA3aHHBIX KOHCTUTYIIMOHHBIX
npuHUUIoB, a Bepxosueni Cyn, paccmaTpuBas 3asdBi€HUS O IIPH-
HYIUTEJIbHOM WCIIOJTHEHUU W MPU3HAHUM PELIeHWi CyIoB W apOu-
TpaXell MHOCTPAHHBIX TOCYHApCTB, NOJKEH B O(MULMAIBHOM IIO-
psIKe MPEAbsIBUTH JIMLAM, YYaCTBYIOIIUM B Jiene, OpUIHAIBHO T1e-
PEBEICHHYIO KOIUIO TPEICTaBICHHOIO K TPU3HAHHIO CYIeOHOro
aKTa ¥ BO3paXeHUEe NPOTUB €ro IPU3HAHUA.

[nenym Koncrurynmonnoro Cyna cUUTaeT, 4TO MpHU NPU3HAHUU
I'paxnanckoit Komnerueii Bepxosnoro Cyna pemenust dybaiicko-
ro Bepxosnoro Cyna ot 14 despansg 2017 roga He ObLIIO MPUHSITO
K CBEIECHMIO, YTO B JJAHHOM pelleHuu Bbluiata M.beiilekeeBoii
AIMMEHTOB M PacXxolOB Ha ONEKYHCTBO IPOTUBOPEYUT CEMENHOMY
3aKoHoJaTenbcTBY AsepOaiixanckoil PecnyOnuku, Takum obpa-
30M, ObLI MPHUHAT CyaeOHbI aKT, HE COOTBETCTBYIOLIMI MyHKTY d
crarbu 21 Jlorosopa, craresam 462 u 465.1.5 I'paxnancko-IIpouec-
cyanpHoro Kopekca. Kpome toro, I'paxnanckas Koserua Bep-
xoBHoro Cyna, HecMoTpsl Ha TpeboBaHus KoHCTHTYIMM U mporec-
CYaJIbHOTO 3aKOHOJATENIbCTBA, HE npeabasuia H.baruposy nepese-
JCHHYI0O KOIIMIO IPEICTABJIEHHOIO K INPU3HAHMUIO pEUIeHMs CY.a,
HapyllUB T€M CAaMbIM IPUHLHUIBI OCYILECTBJICHUS MPAaBOCYIUS Ha
OCHOBE COCTS3aHUs, PAaBHOIIPABUS CTOPOH.
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VuuteiBag BbiueykazanHoe, [lnenym Koncruryunonnoro Cyna
MPUXOIUT K TAKOMY BBIBOAY, YTO M3-3a HECOOTBETCTBUS OIpejiene-
Hust ['paxpanckoit Komeruu Bepxosnoro Cyma oT 5 oKTA0ps
2017 roma o NpPUHYIMTEIBPHOM HCIOJHEHWH W NpU3HAHUU B A3ep-
Oaiimxanckoil Pecniybnuke perenus dybaiickoro BepxosHoro Cy-
na O6benuHeHHBIX Apabckux Dmuparos ot 14 ¢espang 2017 ro-
na yactu I crarbu 60 Konctutyuuu u cratbam 462 u 472 I'pax-
naHcko-IIpoueccyanpsHoro Konekca crnenyer cyutarh €ro yrpaTrus-
M cuity. Jeno Heo6XoIuMO NEPecMOTPeTh B COOTBETCTBUM C Ha-
CTOSAIUUM TOCTAQHOBJIEHUEM B IOPSIKE M CPOKH, YCTAaHOBJIEHHBIE
rpax/1aHCKO-TIPOLIECCYAIbHBIM 3aKOHOIATEIbCTBOM.

PyxoBoactBydace wactamu V u IX craten 130 KoHcTuTynmmn
Azepbaiinxanckoit Pecniyonuku, craresimu 52, 62, 63, 65-67 u 69
3akona Azep0aiikanckoil Pecriyornuku "O KOHCTHTYITHOHHOM Cy-
ne", Ilnenym Koncturyuuonnoro Cyna

IHOCTAHOBHII:

1. H3-3a HecooTBeTcTBUS onpenenenus ['paxnanckoil Komnernu
Bepxosaoro Cyna AszepOaiimxanckoil PecryOmuku oT 5 OKTAOpS
2017 roga 0 MPUHYAUTEIBHOM HCIIOJIHEHUU U NPU3HAHUU B A3ep-
6aiimxanckoi Pecniyonuke permenus dybaiickoro BepxosHoro Cy-
na O0benuHeHHbIX Apabckux Dmuparos ot 14 despains 2017 ro-
na vyactu I craten 60 Koncturyuuu u cratesam 462 u 472 I'pax-
nancko-ITpoueccyanproro Konekca Asep6aiimxanckoir Pecry6iu-
KM CYUTATh €ro yTpaTUBIIUM CUy. [Iesio epecMOTpeTh B COOTBET-
CTBUU C HACTOSILIMM IOCTAaHOBJIEHUEM B IOPSAAKE U CPOKH, YCTa-
HOBJIEHHBbIE TPaXIaHCKO-IIPOLIECCYATIbHBIM 3aKOHOAATEIbCTBOM
Azepbaiimxanckoil Pecriyonuku.

2. IMocTaHoBNeHNE BCTYMAET B CHJIY CO JHS OMYOJTMKOBAHMS.

3. TlocraHoBneHue onyOnMKoBaTh B raszerax "AsepOaiijxan",
"Pecnyonuka”, "Xanr razetu”, "bBakunckuii pabounit" u B "Becr-
Huke Koncrurynmonnoro Cyna Asep6aiigxanckoi PecryOnuku'.

4. TlocTaHoBNeHUE SBISIETCS OKOHYATEIbHBIM U HE MOXET OBITh
OTMEHEHO, M3MEHEHO WIM O(HUUATBHO HCTOJKOBAHO HU OJHHM
OpPraHOM WJIH JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azorbaycan Respublikasi Inzibati Xatalar Macollasinin
528.1-ci maddasinin hamin Macallonin 9.2 vo 35-ci maddalari
baximindan sorh edilmasina dair

4 sentyabr 2018-ci il Baki sohari

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova,
Révson Ismayilov, Ceyhun Qaracayev (moruzogi-hakim), Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden iba-
rot torkibdo,

mohkomse katibi — Foraid Oliyevin,

maraqli subyektlorin niimayendaleri — Baki sehori Xotai Rayon
Mbohkemaesinin hakimi Habil Memmadov ve Azarbaycan Respubli-
kas1 Milli Maclisi Aparatinin Harbi ganunvericilik sektorunun mii-
diri Eldar Osgerovun,

ekspert — Baki Dovlet Universitetinin Hiiquq fakiiltesinin Kons-
titusiya hiiququ kafedrasinin bas miiellimi Elsad Nesirovun,

miitoxossis — Azorbaycan Respublikasi Odliyye Nazirliyi icra
bas idarasinin aparici measlohoat¢isi Yaqub Qurbanovun istirak ile,

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati qaydasinda
ac1q mehkemo iclasinda Azerbaycan Respublikasi Inzibati Xotalar
Macallasinin 528.1-ci maddasinin hamin Macellenin 9.2 ve 35-ci
maddalari ile olagali sekilde sorh olunmasina dair Baki seheri Xotai
Rayon Mahkemasinin miiraciati asasinda konstitusiya isine baxdi.

[s iizro hakim C.Qaracayevin moruzosini, maragl subyektlorin
niimayoandolarinin vo miitoxassisin ¢ixiglarini, ekspertin royini din-
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layib, is materiallarini arasdirib miizakire edarok, Azerbaycan Res-
publikas1 Konstitusiya Mehkemasinin Plenumu

MUOYYON ETDI:

Baki seheri Xatai Rayon Moahkamasi Azearbaycan Respublikasi-
nin Konstitusiya Mehkemasine (bundan sonra — Konstitusiya Mah-
kemasi) miiraciat ederek Azerbaycan Respublikasi inzibati Xotalar
Macallosinin (bundan sonra — Inzibati Xotalar Macallosi) 528.1-ci
maddeasinda nazarde tutulmus emsle gore tokraren inzibati masu-
liyyoto colb edilmonin miimkiinliiyii meselasi baximimndan homin
maddenin Macaellonin 9.2 ve 35-ci maddeleri ile olageli sokilde
sorh olunmasini xahis etmisdir.

Miiraciatde gosterilir ki, Baki sehari Xetai Rayon Mehkemasi-
nin 10 aprel 2015-ci il tarixli gotnamasi ilo $.Hasenovadan 55.000
manat moeblaginde pul vesaitinin alinaraq A.Nurullayevaya ddenil-
mosi got edilmis vo homin gotnamae osasinda 25 may 2015-ci il ta-
rixli icra veragosi verilmisdir. Lakin S.Hasenova borcu 6dememis
vo icra senadinin icrast ilo bagl icra memurunun qanuni teloblorini
yerine yetirmemisdir. Xotai rayon Icra Sébesinin icra memuru tere-
finden 17 may 2016-c1 il tarixinde Inzibati Xotalar Mocollosinin
528.1-ci maddasi ile protokol tortib olunaraq baxilmasi {i¢iin moh-
kemayao toqdim edilmisdir. Baki sehari Xatai Rayon Mahkemasinin
17 may 2016-c1 il tarixli gorari ilo S.Hosenova Inzibati Xotalar Moe-
colloesinin 528.1-ci maddesi ile tagsirli bilinerak, baresinde on giin
miiddetinde inzibati hebs tonbehi totbiq edilmisdir.

S.Hesenovanin apellyasiya sikayoati osasinda ise baxan Baki
Apellyasiya Moahkemaesinin 20 may 2016-c1 il tarixli gerari ile Baki
sohoari Xotai Rayon Mahkemasinin 17 may 2016-c1 il tarixli gorari
doyisdirilmaden saxlanilmisdir.

Xotai rayon Icra Sébesinin icra memuru Inzibati Xotalar Macal-
lasinin 35-ci maddasine asaslanaraq 18 ay miiddet ke¢dikden sonra
S.Hesonova hemin icra veragesi izre icra memurunun ganuni te-
leblorini yerino yetirmodiyinden yeniden Inzibati Xotalar Mocolle-
sinin 528.1-ci maddesi ile 29 noyabr 2017-ci il tarixli protokol ter-
tib ederak baxilmasi {li¢iin mehkemaye toqdim etmisdir.

Baki seheri Xotai Rayon Meahkemasinin 29 noyabr 2017-ci il ta-
rixli gorart ilo qeyd edilon inzibati xeta haqqinda is {izro icraata Inzi-
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bati Xotalar Macellasinin 53.0.7 vo 105.1-ci maddslorine asasen xi-
tam verilmisdir. Qorar onunla asaslandirilmisdir ki, S.Hasenova ba-
rosindo eyni fakt lizro inzibati tonbeh totbiq etmok haqqinda hemin
mahkemaenin 17 may 2016-c1 il tarixli gorar1 olmusdur ve belos halda
Inzibati Xotalar Moacallasinin 9.2-ci maddesine osasen, bir inzibati
xotaya gore he¢ kim iki defe inzibati masuliyyate calb oluna bilmaz.

Baki Apellyasiya Moahkomasi 27 dekabr 2017-ci il tarixli gorari
ilo Inzibati Xetalar Macellesinin 134.1.4-cii maddesine, yeni is
liclin miithiim sheamiyyet kasb eden biitlin faktiki hallarin arasdiril-
mamasina dsaslanaraq Baki sehari Xoatai Rayon Mahkemaesinin qo-
rarin1 logv etmis ve inzibati xata haqqinda materiali yeniden baxil-
masi liclin hemin mahkemaye gaytarmisdir.

Baki sehari Xatai Rayon Mahkemasinin 7 fevral 2018-ci il tarix-
li gorar ilo S.Hesenova baresinde Inzibati Xetalar Moacellesinin
528.1-ci maddesi ile baglanmis inzibati xota haqqinda is lizre icraa-
ta homin Macoellonin 53.0.7 ve 105.1-ci maddalarine asasen yeni-
den xitam verilmisdir.

Baki Apellyasiya Moahkomasinin 1 mart 2018-ci il tarixli gorari
ilo Bak1 gsohoeri Xotai Rayon Mehkemasinin gorari eyni osasla logv
edilorak inzibati xota haqqinda is baxilmasi ti¢lin hemin mehkemsa-
yo qaytarilmigdir.

Baki sehari Xatai Rayon Mahkemasi ige baxarken soxsin bir do-
fo Inzibati Xotalar Macellesinin 528.1-ci maddesi ile tegsirli biline-
rok tonbeh edilmesindon sonra eyni inzibati xotaya gore yeniden
togsirli bilinerak tonbeh edilmasinin miimkiinliiyli maselasinin sorh
edilmasina zorurat yarandig1 qenastine golmisdir.

Miiraciatedenin fikrince, inzibati xetalar qanunvericiliyinde da-
vam edon inzibati xotalara gore yenidon inzibati masuliyyote coalb
olunmanin miimkiinliiyli oks olunsa da, uzanan inzibati xatalara mii-
nasibatde geyd olunan meseloye aydinliq getirilmemesi vahid
mahkamae tocriibesinin formalasmasinda ¢etinlikler yaratmagqla ya-
nas1, toraflerin Azarbaycan Respublikasinin Konstitusiyasi (bundan
sonra — Konstitusiya) vo qanunlari ilo qorunan menafelorinin pozul-
masina da gatirib ¢ixara biler.

Konstitusiya Mehkemasinin Plenumu miiracietde qaldirilan me-
solo ile alagedar mehkema qerarlarinin icrasinin temin edilmasini
konstitusiya deyarleri baximindan vacib hesab ederak asagidakilari
qeyd edir.
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Konstitusiyanin 129-cu maddesinin I ve II hisselarine gore, moh-
kemanin gobul etdiyi gorarlar dovletin adindan ¢ixarilir ve onlarin
icrast macburidir. Mehkema goerarinin icra olunmamast ganunla
mileyyon edilmis masuliyyate sebab olur.

Mohkoemao qorarlarinin icrasinin macburiliyi “Moahkemsaler veo
hakimler haqqinda” Azerbaycan Respublikasi Qanununun 5-ci
maddasinde do aks olunmusdur. Homin maddeaye gore, mahkema-
lar baxilmis isler lizre Azerbaycan Respublikasi adindan getname-
lor, hokmler, gorardadlar ve qerarlar ¢ixarirlar. Azarbaycan Res-
publikasinin qanunvericiliyi ilo miioyyon edilmis qaydada ganuni
qiivveye minmis bu gorarlar Azerbaycan Respublikasi erazisinde
biitiin fiziki ve hiiquqi sexsler terafinden miitlaq, vaxtinda ve deqiq
icra olunmalidir. Qanuni qliivveye minmis mahkems gerarlarinin ic-
ra edilmemasi Azerbaycan Respublikasi qanunvericiliyi ile nezarda
tutulmus masuliyyatoe sebab olur.

Azoarbaycan Respublikas1 Miilki Prosessual Macallosinin 15.1-
15.3-cii maddalerinde qeyd edilir ki, mehkeama aktlar1 getnama, qo-
rardad, gorar ve amr formasinda gobul edilir. Mehkemsloarin qanu-
ni qiivveye minmis gatnamasi, gorardadi, gorari, emri biitiin dévlet
hakimiyyati, yerli 6ziiniiidare orqanlari, onlarin vezifeli sexsleri, ic-
timai birlikler, siyasi partiyalar, hemkarlar ittifaglari, onlarin vezife-
11 sexsleri, hamginin fiziki ve hiiquqi sexsler {li¢cliin macburidir ve
Azarbaycan Respublikasinin biitiin erazisinde hokmen icra olunma-
lidir. Mehkamae aktinin icra olunmamasi, habelo mehkemayo diger
hormetsizlik hallar1 ganunda nazerds tutulmus mesuliyyetle natice-
lonir.

Azarbaycan Respublikasinda mehkemsa ve diger orqanlarin go-
rarlarinin macburi icrasi qaydalari ve sertleri “Icra haqqinda” Azer-
baycan Respublikasmm Qanunu (bundan sonra — “Icra haqqinda”
Qanun) ile tenzimlenir.

Icra haqqinda qanunvericilikde mehkemae ve diger organlarin qo-
rarlarinin macburi icrast vezifasi icra memurunun lizerind qoyul-
musdur ve sonuncunun bununla alagedar telablori Azerbaycan Res-
publikasinin arazisinde biitlin orqanlar, hiiquqi sexsler, onlarin ve-
zifali soxslori vo fiziki sexsler li¢lin macburidir.

“Icra haqqinda” Qanunun 3.2-ci maddesine asasen, mehkema ve
diger orqanlarin gerarlarinin icrasi ile alagedar icra memurlarinin
toloblorini yerine yetirmoyon, onlara hovale edilmis vozifalorin ic-

33



rasina mane olan soexslor Azerbaycan Respublikasinin qanunverici-
liyi ile nazerde tutulmus qaydada masuliyyat dasiyirlar.

Qeyd edilen Qanunda, hem¢inin mahkemse gorarlarinin icrasi ile
bagli icra memurlar1 terafinden edilmali olan herakatlorin, goriile
bilen tadbirlerin, o climledon macburi icra todbirloerinin dairesi vo
miiddetlori miiayyon edilmisdir.

Bununla bagli Konstitusiya Mehkemaesinin Plenumu qeyd edir ki,
mahkame ve diger organlarin gerarlarinin icrasi ile oelagedar icra
mamurunun danuni taleblerinin yerine yetirilmemaesi miitleq inzi-
bati hobslo naticelonmoamsali, icra memurlart miixtalif qanuni vasi-
tolorlo mohkema aktlarinin icrasinin tomin edilmasi {li¢iin sorait ya-
ratmal1 vo yalniz biitlin imkanlar tiikkendikden sonra sert inzibati vo
cinayet tosiri tadbirlerinden istifade etmalidirler.

Qanunverici “Icra haggmda” Qanunun 82-ci maddesinde miioy-
yon hoerakatlori etmayo vo ya miioyyon horoketlori etmokdon ¢o-
kinmaye macbur eden icra senadinin icra olunmamasina gore borc-
lunun mesuliyyete calb edilmasi gaydasint miieyyoen etmisdir.

Hoamin Qanunun 82.1-ci maddesine gore, borclunu miisayyan ho-
rokotlori etmoayo vo ya miioyyon hoarokatlori etmokdon ¢okinmoyo
macbur edon icra senadi icra memuru torefinden miieyyen olunmus
miiddatde tizrsiiz sebabden icra olunmadiqda, icra mamuru borclu-
nun Azarbaycan Respublikasinin qanunvericiliyi ile nezerde tutul-
mus qaydada inzibati mesuliyyate calb olunmasi iigiin inzibati xota
haqqinda protokol tortib edir ve onu igin digor materiallari ilo birlik-
do miivafiq mehkemeye gdnderir. Inzibati mesuliyyete celb etmo
haqqinda goerar gobul edildikden sonra icra memuru terofinden
borcluya icra tigiin yeni miiddet teyin edilir.

Qanunun 82.3-cii maddesinin teleblerine uygun olaraq, icra se-
nadi gorazli olaraq icra edilmoadikde, icra memuru mehkemae qora-
rin1 icra etmaya borclu olan sexsin Azarbaycan Respublikasinin ga-
nunvericiliyi ile nezerde tutulmus qaydada cinayet mesuliyyetina
colb olunmasi haqqinda miivafiq cinayetlere dair isler iizro ibtidai
istintaq aparan orqana, icra xidmetinin rohberi (bas icra memuru)
torofinden tosdiq olunan teqdimat verir.

2016-c1 il 1 mart tarixinde qiivveye minmis Inzibati Xotalar Me-
collasinin 528-ci maddasinde mahkame ve diger orqanlarin qorar-
larinin icrasi ile alagedar icra memurunun telablerinin yerine yeti-
rilmemaesine gore inzibati mesuliyyat miioyyoen edilmisdir. Homin
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Macallonin 528.1-ci maddasinde mohkema ve ya diger orqanlarin
gerarlarinin icrasi ile alagedar icra memurunun ganuni telablarinin
yerind yetirilmomesine vo ya icra mamuru torafinden miioyyoen
olunmus miiddatde borclunu miiayyen hearoksatlori etmoyo vo ya
mileyyon haroketloeri etmekden ¢oekinmeaye macbur edon icra sone-
dinin iizrsiiz sebabden icra edilmemasine gore miivafiq inzibati ton-
beh (carime ve ya inzibati habs) tadbirlerinin tetbiq edilmesi nazor-
do tutulmusdur.

Goriindilyii kimi, bu maddenin terkibi mehkemse ve diger organ-
larin gorarlarinin icrasi ilo elagodar icra memurunun teleblerinin
yerina yetirilmadiyi ve ya onun terafinden miioyyen olunmus miid-
dotde borclunu miieyyon herokatlor etmoayoa vo ya miioyyen hore-
kotlori etmoakden ¢okinmoaye macbur edon icra sonadinin mohz tizr-
siiz sebabdan icra edilmoadiyi hallarda yaranir.

Qeyd olunmalidir ki, 2016-c1 il 1 mart tarixinedek qiivvede ol-
mus Inzibati Xotalar Moacellasinin 313-1-ci maddesinde deo hemin
inzibati xotaya goro masuliyyet miioyyan edilmisdi. Konstitusiya
Mohkeamasinin Plenumu qiivveden diismiis Inzibati Xotalar Macal-
lasinin geyd olunan normasi ve mahkemae ve diger orqanlarin qorar-
larinin icra edilmemsasi ilo alagedar ganunvericilik normalarmin
sorh edilmasina dair bir sira gorarlar qobul etmisdir.

Konstitusiya Mehkemaesi Plenumunun “Azarbaycan Respublika-
s1 Miilki Prosessual Macollasinin 265.5-ci maddasinin ve “Mahke-
mo gorarlarinin icrast haqqinda” Azerbaycan Respublikast Qanunu-
nun 82.3-cli maddesinin serh edilmosine dair” 2008-ci il 15 fevral
tarixli Qoerarinda gosterilmisdir ki, “Mehkema gorarlarinin icrasi
haqqinda” Azerbaycan Respublikasi Qanununun 82-ci maddasinin
qurulusunda ganunverici terafinden inzibati preyudisiyadan istifade
olunmusdur. Homginin inzibati masuliyyatden sonra borclunun hii-
quqgazidd davranis1 davam etdiyi halda onun cinayet masuliyyetine
colb olunmasi, bunun mehz Azerbaycan Respublikasinin ganunve-
riciliyi ile nazerds tutulmus gaydada miivafiq orqana, mehkemsa ic-
racilart qurumunun rohberinin teqdimati osasinda miimkiinliyii
miilvyyon olunmusdur.

Bununla yanasi, Konstitusiya Mehkemasinin Plenumu bildirmis-
dir ki, cinayat ganunvericiliyinde inzibati preyudisiya, bir terafden
omalin lazimsiz kriminallagdirilmasini istisna edir, diger terafden
iso analoji hiilquq pozuntusuna gore soxsi inzibati masuliyyato calb
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etmok vasitosi ilo cinaysetlorin qarsisinin alinmasina imkan yaradir.
Bu halda, inzibati toenbeh tokce inzibati hiiquq pozuntusu ile deyil,
ham do cinayetle miibarizede hiiquqi vasite hesab edilir. Bels ki, in-
zibati pozuntu toretmis ve buna gore inzibati mesuliyyate cealb
olunmus soxs tekraren eyni pozuntunu toretmesi halinda cinayet
mosuliyyetine colb edilocoyi barode xebardar edilir. Inzibati mesu-
liyyeato coalb edilmoanin naticasiz galmasi, bu inzibati tenbehin torbi-
yoedici, xebeardaredici tosir gostormadiyini siibut edir. Belo olan
halda, tegsirlendirilen sexs cinayet mesuliyyetine calb edilir. Inzi-
bati tonbehin icrasi zamani vo qanunla nezerde tutulmus icradan
sonraki miiddet soxsin inzibati mesuliyyeto colb olunmus hesab
edildiyi miiddetdir. Bu miiddat arzinde soxsin yeni inzibati xata to-
rotmasi faktr onun tiglin hiiquqi xarakterli manfi naticaler (inzibati
mosuliyyeti agirlasdiran hal ve daha ciddi inzibati tenbehin tetbiqi
liciin tovsifedici olamot) yarada biler. Inzibati tonbehin ddenilmesi
miiddati sinaq miiddeti hesab edilir vo bu miiddetde mesuliyyete
colb olunmus soxs 0ziiniin islah olunmasini siibut etmolidir (“Azor-
baycan Respublikasi inzibati Xetalar Macallesinin 37-ci maddesi-
nin Azerbaycan Respublikasi Cinayat Macellosinin 306.1-ci mad-
dosi baximindan sorh edilmosine dair” 2014-cii il 18 dekabr tarixli
Qorar).

Konstitusiya Mehkemaesi Plenumunun “Azarbaycan Respublika-
st Cinayat Macallasinin 306.1-ci maddesinin serh edilmesine dair”
2012-ci il 2 oktyabr tarixli Qorarinda gqeyd edilmisdir ki, Cinayot
Macollasinin 306-c1 maddasinde nezoarde tutulmus cinayet torkibi
soxs Inzibati Xetalar Macollosinin 313-1.1-ci maddesi ile inzibati
mosuliyyate colb edildikden sonra yaranir. Lakin sexsin Inzibati
Xotalar Macellosinin 313-1.1-ci maddesi ile inzibati masuliyyeato
colb edilmesi fakti qeyd-sortsiz olaraq onun Cinayat Macellasinin
306-c1 maddesi ile cinayat masuliyyatina celb edilmasine sabab ola
bilmaz. Mahkema gerarini icra etmayan soxsin bunu gorazli olaraq
edib-etmomasi vo ya mehkeme aktlarinin icrasina manegilik torot-
mosi hoamin soxs inzibati masuliyyote colb edildikden sonra aydin-
lagdirilmalidir ve yalniz bu alameat mdévcud oldugda cinayet teqibi
baslana biler.

Beloaliklo, “Icra hagqinda” Qanunun 82-ci maddasi icra memuru-
nun iizerine mahkeme gorarinin icra edilmasi {igiin goriillmus tod-
birler natice vermadiyi hallarda borclunun ilk névbade inzibati me-
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suliyyato, icra sonadi goroazli olaraq icra edilmadikde ise cinayet
mosuliyyatina colb edilmesi {iciin tadbirler gormek vezifasini qoy-
musdur.

Qeyd olunmalidir ki, Konstitusiya Mehkemasinin Plenumu yuxa-
rida gostarilen goerarlar1 gebul ederken mehkemse ve diger orqanla-
rin gorarlarinin icra edilmemasi ile alagedar hemin dévrde qiivve-
do olan Inzibati Xatalar Macollesinin normalarina asaslanmisdir.

Konstitusiya Moahkemasinin Plenumu hazirki miiraciatle bagh
vurgulayir ki, Inzibati Xetalar Mocellesinin 9-cu maddesinde tesbit
edilmis adaletlilik prinsipine gore, inzibati xata térotmis soxs hag-
qinda tetbiq edilen tonbeh adalatli olmalidir, yoni inzibati xetalarin
xarakterino, onun torodilmesi hallarina vo inzibati xotan1 torotmok-
do togsirli bilinenin sexsiyyetine uygun olmalidir. Inzibati Xotalar
Macosllasindoe tosbit edilen adalatlilik prinsipi 6ziiniin forqlendirici
meyari ilo inzibati xata sayilan amel ve basqa hiliquq pozuntulari
arasinda serhad miieyyen edir. Bu prinsip inzibati xata sayilan emae-
lo gbre gqanun garsisinda xata toratmis har bir sexsin masuliyyatini
mileyyon etmakloe, inzibati mesuliyyatin hacminin miitonasibliyini
miioyyenlosdirir. Inzibati xetanin ndvlerine gore tenbeh nezerde
tutan maddelar ise adaletlilik prinsipini rehber tutaraq fordilosdiri-
ci Olgiilori miioyyen edir.

Qiivveden diismiis Inzibati Xotalar Macallesinden forqli olaraq,
yeni gobul olunmus Macellada adalatlilik prinsipi daha genis tosbit
edilmisdir. Belo ki, Macellenin 9.2-ci maddasine asasen, bir inziba-
ti xotaya gore hec kim iki defe inzibati mesuliyyate celb oluna bil-
moz. Davam edon inzibati xetaya gore sexs inzibati mesuliyyoto
colb olundugdan sonra da bu xetan toratmekds davam edirsa, inzi-
bati masuliyyate celb olunur.

Inzibati Xotalar Macallesinin 35-ci maddesine gore ise baresin-
do inzibati tonbeh totbiq olunmus soxs tenbehin icrasini bitirdiyi
giinden etibaren bir il arzinde yeni inzibati xata torotmemisdirse, o,
inzibati mesuliyyeto colb edilmemis hesab olunur.

Inzibati Xotalar Macallosinin 9.2-ci maddesinin menasina gora,
soxs inzibati masuliyyate celb olundugdan sonra homin xatan1 to6-
rotmokds davam edoarse Macollonin 35-ci maddesinde miioyyen
edilmis bir il miiddat goézlenilmaden yenidan inzibati masuliyyoto
colb oluna bilar.
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Hiiquq nazeriyyeasinde “davam eden hiiquqpozuntular1” dedikda,
zaman baximindan ara vermakloe vahid niyyetlo ahate olunan miite-
madi toradilon eyni qanunsuz amollar basa disiilir. “Davam eden
hiiqugpozuntular1” {i¢iin asagidaki elamatlor xasdir: bu hiiqugpo-
zuntular1 bir-birinden zaman etibarile ayrilan bir sira eyni ndvden
olan miistaqil emallardir; biitlin ganunsuz emsllar vahid niyyetle
baglidir; ganunsuz emsllare gore qanunvericilikde miivafiq hiiquqi
moasuliyyat nazerde tutulur.

“Uzanan hiliqugpozuntular1” ise (cinayet, xata) baslayir ve uza-
naraq miloyyan miiddet arzinde fasilasiz toradilir. “Uzanan hiiqug-
pozuntusu”’nun mahiyyeti onun fasilesizliyinde ifade olunur ve bu,
onun asas meyaridir. Inzibati xotalar ganunvericiliyinde uzanan in-
zibati xotalarin tosnifat1 ve ya mahiyyeti agiglanmasa da, nazeri co-
hatden geyd etmak olar ki, uzanan inzibati xota bir miiddat arzinda
inzibati coza tehdidi altinda gqanunverici terafinden miioyyen soxsin
lizorine qoyulmus 6hdeliklerin harakeat ve ya haroketsizlik forma-
sinda yerino yetirilmemesidir. “Uzanan hiiqugpozuntular1”nin bozi
saciyyavi xiisusiyyatlari ondan ibaratdir ki, onlar konkret magamda
— ganunla miioyyen edilmis 6hdeliklerin pozulmasi magaminda
baslayir, o ciimleden hiiquqazidd emalin konkret bitme magaminda
— subyektin 6zii torofinden konkret horokatlorin dayandirilmasi me-
gaminda basa ¢atir ve ya bu haraket kenardan miidaxile neaticesin-
do dayandirilir.

Uzanan xatanin davam edon xotadan osas forqi onda ifade olunur
ki, birinci oksor hallarda heroketsiz formada heayata kecirilir. Qeyd
edildiyi kimi, davam eden xata ise bir sira oxsar emallerin bir ne¢o
defs eyni magsadler, subyektlor, haroket iisulu ile ve macmu halin-
da vahid qanun pozuntusu hesab edilmoklo heyata kecirilmesidir.
Yangin tohliikesizliyi qaydalarinin pozulmasi ve ya yerinoe yetiril-
moamasi, sanitar gayda ve normalarin pozulmasi, ganunsuz sahibkar-
liq fealiyyeti iloe masgul olma ve bir ¢cox diger inzibati xatalar uza-
nan vo ya davam eden inzibati xata kimi de ifade oluna biler.

Inzibati Xetalar Macellesinin 528.1-ci maddesinde nozerde tutul-
mus inzibati xata davam edan ve ya uzanan inzibati xota ola biler.

Belo ki, soxs Inzibati Xotalar Macallasinin 528.1-ci maddesi ilo
inzibati masuliyyeto colb olundugdan sonra da bu xatan1 térotmok-
do davam edarso, homin Macellonin 9.2-ci maddesine uygun ola-
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raq, 0, Macellonin 35-ci maddeasinde nazerde tutulan miiddet neze-
ro alinmadan yeniden inzibati mesuliyyete calb oluna biler.

Lakin ganunverici Macallonin 9.2-ci maddasinde davam eden in-
zibati xotaya gore yenidon masuliyyate calb etmanin miimkiinliiyii-
nii aydin gostarse do, uzanan inzibati xoetalardan bahs etmomisdir.

Gostorildiyi kimi, Inzibati Xotalar Macallesinin 528.1-ci madde-
sinds nazearde tutulmus emsalin uzanan inzibati xota kimi toradilme-
si mimkiindiir. Belo olan halda hiiquqgtatbigedici emalde cinayeat
tarkibinin (goarezli olaraq icra etmamsa) olmadigini deqiq miieyyen
etdikdon sonra Inzibati Xotalar Mocellesinin iimumi prinsiplorini
rohber tutaraq soxsi yeniden inzibati masuliyyate calb edo biler.

Belo ki, Macollonin 12.2-ci maddesine asason, bu Moacollonin
Xiisusi hissasinde nazerde tutulan emellera gore inzibati masuliy-
yot o halda yaranir ki, bu emeller cinayet measuliyyeatine sebab ol-
masin. Maddenin mezmunundan da goriindiiyli kimi, emalde cina-
yot torkibi varsa, soxs inzibati mesuliyyate calb edilo bilmez.

Inzibati mesuliyyete sebeb olan mehkema ve diger orqanlarin qo-
rarlarinin icrasi ile elagedar icra memurunun telablerinin yerine ye-
tirilmomasi @molini cinayat masuliyyatine sobob olan mehkeamenin
hokmiinti, gorarini, yaxud diger aktini icra etmeme emalinden forqg-
londiren baslica alamat sonuncunun gorazli olaraq toradilmesidir.

Konstitusiya Mehkemaesinin Plenumu “Azerbaycan Respublikasi
Inzibati Xetalar Macallesinin 37-ci maddesinin Azerbaycan Res-
publikas1 Cinayat Macellasinin 306.1-ci maddeasi baximindan serh
edilmasine dair” 2014-cti il 18 dekabr tarixli Qoararinda formalagdir-
dig1 hiiquqi movqeyi tekrarlayaraq bir daha geyd edir ki, mahkema
aktlarinin gerazli icra edilmemasini asagidakilara asasen miioyyen
etmok olar:

— mohkemsa gorarinda nezarde tutulmus teleblerin hemin gorar-
da miieyyen edilmis miiddet orzinde icra edilmemasi;

— borcluya mehkeme gerarinin icra edilmamaesi haqqinda doafo-
larle rosmi xeberdarliq edilmasi;

— borclunun mehkemo qorarmi icra etmomesine gore inzibati
mosuliyyate calb edilmasi;

— borclu terafindon mehkems gorarinin icrasi ti¢iin yetorli todbir-
larin goriilmemasi.

Gostorilonloari nezere alaraq Konstitusiya Maehkemasinin Plenu-
mu qeyd etmayi vacib hesab edir ki, mehkema ve diger orqanlarin
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gorarlarinin icrast ilo elagadar icra memurunun teleblorinin yerino
yetirilmemesine goére soxsin inzibati measuliyyate celb edilmasi
mosalosine baxilarken hiiquqtetbigedici isin faktiki hallarini herte-
rofli aragdirmali, bundan avvel onun barasinde bu emele gore inzi-
bati tenbeh totbiq edilib- edilmemasini, inzibati toanbehin magsadle-
rind nail olunub-olunmamasini, @malin mahz gorezli olaraq térodi-
lib-toradilmemasini ve diger mithiim hallar1 aragdirmalidir.

Mbohkemseler nezere almalidirlar ki, tenbeh ve ya cozanin tatbiqi
tarbiyovi xarakter dasiyir. Hor hansi bir sanksiyanin tetbiqi ise mii-
tonasib vo adaletli olmalidir. Mehkemae aktlarinin icra edilmamasi
ilo olagedar har hansi inzibati tonbeh vo ya coza totbiq edilorken,
ilk novbade, borclu soxs terofindon icra memurunun teleblerinin
yerine yetirilmasi liclin miimkiin vasitelorden istifade edilib-edil-
momasi obyektiv qiymatlondirilmalidir.

Bununla yanasi, Konstitusiya Mehkemasinin Plenumu geyd edir
ki, mehkemsaler belo islore baxarken Konstitusiyadan irali golen ta-
razliq prinsipini rohbaer tutaraq, bir torofdon mehkemsa aktinin icra-
sinin vacibliyina, diger terefden ise soxsin liizumsuz olaraq cinayeat
mosuliyyatina celb edilmemasine xiisusi diqget yetirmalidirlor. Bu
yanasma, hemg¢inin Azerbaycan Respublikasi Prezidentinin “Peni-
tensiar sahade faaliyyetin tekmillesdirilmesi, coza siyasetinin hu-
manistlesdirilmeasi ve coemiyyeatdon tocridetmo ilo alagedar olma-
yan alternativ coza ve prosessual macburiyyet todbirlarinin tetbiqi-
nin genislondirilmasi barade™ 2017-ci il 10 fevral tarixli 2668 ndm-
roli Serancaminda oks olunmus dekriminallasdirma siyasetine dair
tovsiyoalorden irali golir.

Gosterilonleri nezere alaraq Konstitusiya Mehkemasinin Plenu-
mu belo noaticoye golir ki, Inzibati Xotalar Macellesinin 9.2, 12 vo
35-ci maddslerinin menas1 baximindan, soxs hemin Macallonin
528.1-ci maddasinde nazoarde tutulan inzibati xetani toroetmaye go-
o inzibati moasuliyyate calb edildikden sonra mehkemse ve diger or-
ganlarin gerarlarini icra etmoadikde (qerazli olaraq icra etmems is-
tisna olmagqla), yeniden inzibati measuliyyate celb oluna bilar.

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Moehkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddelerini
rohber tutaraq, Azerbaycan Respublikasi Konstitusiya Mahkemaosi-
nin Plenumu
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QORARA ALDI:

1. Azarbaycan Respublikasi Inzibati Xotalar Macallesinin 9.2, 12
vo 35-ci maddslarinin menasi baximindan, sexs homin Macellonin
528.1-ci maddasinde nazarde tutulan inzibati xetani toretmaye go-
ro inzibati moasuliyyeto calb edildikden sonra mehkemae ve diger or-
ganlarin gerarlarini icra etmoadikde (qgoerezli olaraq icra etmems is-
tisna olmagqla), yeniden inzibati measuliyyate celb oluna bilar.

2. Qorar doarc edildiyi giinden qilivveye minir.

3. Qerar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde vo “Azerbaycan Respublikasi Konstitusiya
Mahkemasinin Malumati”nda derc edilsin.

4. Qerar gotidir, heg bir organ ve ya soxs torafindan logv edile,
doyisdirile ve ya resmi tofsir edile bilmez.
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MMOCTAHOBJIEHUE
[UDTEHYMA KOHCTUTYLIMOHHOI'O CYIA
A3EPBAUIIKAHCKOWM PECITYBJIMKU

O ronkoBanuu crarbu 528.1 Konekca A3zepbaiimxkanckoii Pec-
MyOJIMKH 00 aIMHUHUCTPATUBHBIX MPOCTYIKAX ¢ TOYKU 3PEHUS
crareii 9.2 u 35 nannoro Koxgekca

4 centa0pa 2018 roaa ropoa baky

[Tnenym Kouctutynmonnoro cyna AszepOaiimgxanckoil Pecrny6-
quku B cocraBe @apxama AOmymwiaeBa (mpeacenareib), CoHbI
Canmmanosoii, Cyna0sr ['acanoBoii, PoBmana Mcmaiimosa, IxelixyHa
lapagxaesa (cympg-mokyiamuuk), Padasnga ['Banamze, Maxupa
Mypanosa, Mcsl Hanxacgosa u Kampana laguesa,

C yyactueM cekperaps cyna — @apauna Asnuesa,

NpeACTaBUTeNIell 3aMHTEPEeCOBAHHBIX CYOBEKTOB — CYyIbU
XaTauHCKOTO pailoHHOTO cyaa ropoga baky I'abuns MawmenoBa u
3aBE/IYIOLIET0 CEKTOPOM BOEHHOIO 3aKOHOJATENIbCcTBA Amnapara
Mumn  Memxnuca AsepOaiiikanckoit Pecnybnuku  Drpaapa
Ackeposa,

3KCIEpTa — CTapuiero npenogasarenis Kageapbl KOHCTUTYLIMOH-
HOTo TpaBa moopuaudeckoro ¢axkyapTeTa bakuHCcKoOro rocynap-
CTBEHHOIO yHUBepcurera Dnbiunaga Hacuposa,

CHELUATUCTA — BEAYLIEro KOHCY/IbTaHTa [JIaBHOTO yIpaBieHUs
MPUHYIUTESILHOTO UcnojiHeHus: MuHucTepeTBa roctuiuu Azepoaii-
nxaHckoil Pecniyonuku fAry6a ['ypOaHosa,

B cootBercTBUU ¢ 4acThio VI crateu 130 Koncturyuuu Aszep-
OaifKaHCcKOl PecnyOimuku paccMOTpern B OTKPBITOM CylneOHOM 3a-
CeJaHUU B MOPSAAKE 0COO0ro KOHCTUTYHHMOHHOTO CYyIOMPOM3BOJ-
CTBa KOHCTHTYLIMOHHOE JeJI0 Ha OCHOBaHWM OOpaieHusi XaTauH-
CKOro paiiOHHOro cyna ropoga baky o tonkoBanum cratsu 528.1
Konekca AzepOaiimkanckoil PecnyOiamku 00 aiMUHUCTPATHBHBIX
MPOCTYyIKax B CBiA3U co ctaThaMu 9.2 u 35 nanHoro Kopekca.

3acnymas gokian cyabu [xx.["apanxaeBa 1o jeny, BbICTYIUIEHUS
MpecTaBUTeIell 3aMHTEPECOBAHHBIX CYOBEKTOB U CHEHATUCTA,
MHEHHME BDKCIepTa, U3ydyuB U 0OCyauB Martepuassl jiena, [lieHym
KoncturynmonHoro cyma AszepOaiiikanckoil Pecnyomnku
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YCTAHOBMUI:

XaTauHCKMi pailoHHBII cyn ropoaa baky, ooparusimics B Kon-
crutyumonnsiii  Cyn  AszepOaitikanckoit PecnyOnuku (nanee —
Koncruryuuonnsiii Cyn), nmpocusn naTh TOJIKOBaHME crartbu 528.1
Komekca A3zepbaiimxkanckoil Pecriyomuku 00 aqMUHUCTPAaTHBHBIX
npoctynkax (nanee — Kogekc 00 aqMUHUCTPATUBHBIX MPOCTYIKAX )
C TOYKH 3pE€HHS BO3MOXHOCTH IOBTOPHOTO IPUBIIEUYEHUS K aIMU-
HUCTPATUBHON OTBETCTBEHHOCTU 3a AESIHHE, IPEIyCMOTPEHHOE B
JIAaHHOM cTaThe, B CBA3U co cTaThaMu 9.2 u 35 panHoro Kopekca.

B obpamenun ykazaHno, 4to pemieHneM XaTauHCKOTO palOHHO-
ro cyna roponga baky or 10 anpens 2015 roma 6but0 mocTaHOBIIE-
HO u3barue y Ll.I'acaHoBOW IeHEXHBIX cpeacTB Ha cymmy 55.000
MaHaToB M BblIuIaTa uX A.HypymiaeBoil U Ha OCHOBaHMM JIaHHOTO
pelieHus BbllaH UCIOJHUTEIbHBINA JTUCT oT 25 mad 2015 ropa. On-
Hako [Il.I'acanoBa He moracwiia AOJTr U HE BBINOJHWIA 3aKOHHBIX
TpeOOBaHUI MCIIOJHUTEIPHOIO YMHOBHUKA B CBS3U C MCIIOJHEHH-
€M HCIIOJTHUTEIBHOIO JOKyMEHTa. MCIOIHUTENbHbIII YMHOBHUK
HcnonnurensHoro otaena XarauHckoro paiiona 17 mag 2016 ro-
Aa coctaBui nporokoin no crarke 528.1 Koxpekca 06 agMuHucTpa-
TUBHBIX MPOCTYNKax M IMPEACTaBWI €ro B Cyd A1 pPacCMOTPEHMS.
Pemienuem XaranHckoro paiioHHOro cyna ropoaa baky ot 17 mag
2016 rona LI.I'acanoBa Oblia Mpu3HaHa BUHOBHOM 1O cTaThe 528.1
Konekca o0 agMUHHMCTPATUBHBIX IHPOCTYIKaxX, B OTHOLUEHUU €€
IIPUMEHEHO B3bICKaHHUE B BUJE AJIMUHUCTPATUBHOIO apeECTa CPOKOM
Ha JecdTh JHEH.

Pemennem bakunckoro anesuisgiuonHoro cyaa ot 20 mas 2016
rojia, pacCCMOTPEBILETO JIEJI0 Ha OCHOBAHUM AlEJUISIHUOHHOMN Xaslo-
ob1 LI1.I"acanoBoii, perreHre XaTauHCKOTO PaiOHHOTO Cyja ropoja
Baky ot 17 mag 2016 roga 6pUT0 OCTaBlieHO 0e3 W3MEHEHUs.

[I1.'acanoBa He BBINOJIHUIA 3aKOHHBIX TPeOOBaHWI MCIOIHU-
TEJBHOIO YNHOBHUKA McrionHuTenbHOro oraena XaTauHCKOro pau-
OHa IO UCIIOJIHUTEJIbHOMY JIUCTY, TO3TOMY MOCJEIHUI HA OCHOBA-
Hun ctatbu 35 Kogekca 006 agMHHHUCTPATUBHBIX MPOCTYIKaX IO
ucredyeHun 18 mecdues BHOBb cocTtaBui 1o crarbe 528.1 Kogekca
00 aIMUHHMCTPATHBHBIX MPOCTYIKaX MPOTOKOJ OT 29 Hos0ps 2017
roja U IMpeacTaBul ero B Cyl JUIsl PaCCMOTPEHHUS.

Pemennem XarauHckoro paiioHHoro cyma ropoaa baky ot 29
HOs10ps 2017 roma MpOW3BOACTBO MO YIIOMSHYTOMY eIy 00 aaMu-
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HUCTPATUBHOM MPOCTYINKe ObUTIO MpeKpaileHO Ha OCHOBAHUU CTa-
teit 53.0.7 u 105.1 Kongekca 06 amIMHUHHUCTPATUBHBIX MPOCTYIKAaX.
Pemmenue ObUTO MOTUBHUPOBAHO TEM, YTO JAHHBIM CYI YK€ MPUHSIT
pewienre ot 17 maga 2016 roma O NPUMEHEHWU B OTHOIIEHUU
III.I"'acanOBOM aIMUHUCTPATUBHOIO B3bICKAHMS MO TOMY Xe€ (haKTy,
No3TOMY Ha ocHoBaHuu cTartbu 9.2 Kopekca 00 agMUHUCTpaTUB-
HBIX MPOCTYIKAX, HUKTO HE MOXET ObITh MPUBICYEH K aIMUHUCT-
PaTUBHOUN OTBETCTBEHHOCTU 3a OAWH W TOT XK€ aJIMUHUCTPATHUBHBIN
MIPOCTYIOK JBAXIBL.

BakuHCcKMii aneyuIsIIMOHHBIN Cyl perieHreM oT 27 jnekabps
2017 roma Ha ocHoBaHuu crartbu 134.1.4 Komekca o0 aqMUHUCT-
PaTUBHBIX MPOCTYIKAaX, TO €CTh PACCMOTPEHHUs BceX (PaKTUUECKUX
0OCTOSITENTCTB, MPENCTABIIONINX BaXXHOE 3HAYEHUE JUId Jena, OT-
MEHWJ penieHne XaTauHCKOro paioHHOro cyaa ropoga baky u
BEPHYJI MaTepuasl 00 aIMUHUCTPATUBHOM MPOCTYIKE B JaHHBIN CyH
JUI1 TIOBTOPHOT'O PACCMOTPEHMUS.

[TpousBoacTBO MO Jieny 00 aAMHUHUCTPATUBHOM MPOCTYIKE B OT-
Homenuu Lll.I"'acanoBoii, HayaToe penieHueM XaTauHCKOro panoH-
Horo cyna ropoga baky ot 7 despang 2018 roga no crarbe 528.1
Konekca 00 agMUHUCTPATUBHBIX MPOCTYIKaX, BHOBb OBLIO MpeKpa-
nieHo Ha ocHoBanuu crareit 53.0.7 u 105.1 nannoro Kopnekca.

Pemenuem bakuHckoro aneuissuuoHHOro cyna ot 1 mapra 2018
roga peimreHre XaTanHCKOro pailOHHOTO cyaa ropoga baky ObLio
OTMEHEHO Ha TOM X€ OCHOBAaHHMHM, a JIeJJ0O 00 aIMUHHCTPATUBHOM
MIPOCTYIKE BO3BPALIEHO B JAaHHBIA CYI AJIsI pACCMOTPEHUSI.

XaTrauHCKMUI paliOHHBIN Cyn ropoga baky mpu paccmorpeHun
JeJia TIPUIIEeT K TaKOMY BBIBOAY, YTO BO3HHMKJIA HEOOXOIUMOCTH B
TOJIKOBAHUHU BOIIPOCA O TOM, MOXET JIM JIMLO, IIPU3HAHHOE BUHOB-
HBIM U TIOJTy4yuBIIee B3bickaHue 1o crathe 528.1 Komekca o6 an-
MUHUCTPATUBHBIX MPOCTYIKAX, BHOBb OBITh MPU3HAHO BUHOBHBIM U
MOJIyYUTh B3bICKAHUE 3a TOT XK€ QJIMUHUCTPATUBHBIN MPOCTYIOK.

[To mMHeHuo oOpatuBIIerocsi, XOTd B 3aKOHOOATEIbCTBE 00 aj-
MUHUCTPATUBHBIX MPOCTYIKaX MPOAOIIXKAECTCI OTPaXEHUE BO3MOX-
HOCTH ITOBTOPHOIO IMIPUBJIEYEHUS K aAIMUHUCTPATUBHOM OTBET-
CTBEHHOCTH 32 aJJMUHUCTPATUBHbIE MPOCTYIKHU, OTCYTCTBHUE SICHOC-
TH B OTMEUEHHOM BOIPOCE B OTHOILLEHUU MPOJIOJIKAEMbIX aMUHU-
CTPATUBHBIX MPOCTYNKOB MOXET HE TOJIbKO CO3[aTh TPYAHOCTU B
thopMUpOBaHUY eIUHON CyAeOHO MPAaKTUKHU, HO U MPUBECTH K Ha-
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PYLLIEHHIO UHTEPECOB CTOPOH, OXpaHsdeMblx KoHcTuTynmen u 3ako-
Hamu A3zepOaiimkanckoii Peciyonuku (nanee — Koncruryrus).

[Tnenym Koncturyumonnoro Cyna, cuuTas BaXHBIM obOecrieye-
HUE€ WCIIOJIHEHUSl PELIEHUI CYIOB, KacalollMXcsd IOCTABJIEHHOIO B
oOpallieHH BOMpOca, ¢ TOYKU 3pEHHUS KOHCTUTYLIMOHHBIX LIEHHOC-
TEl, OTMEYaeT CIIeyIolee.

Cornacno vactam I u II craren 129 Koncturyuuu, cynsl BBIHO-
CAT pelleHus OT UMEHU rocyaapcTBa, UCIOIHEHUE KOTOPbIX 00s3a-
TesibHO. HeucnonHenue pelieHus cyda BjIYET YCTAHOBJICHHYIO 3a-
KOHOM OTBETCTBEHHOCTb.

O06s13aTeTPHOCTh MUCTIONHEHUS PEIIeHUI CyIO0B OTpaXeHa TaKxke
B cTtaThe 5 3akoHa AzepOaiimxanckoii Pecniyonuku "O cynax u cy-
npsx". ContacHO JaHHOM CTaThe, MO OCYIIECTBICHHOMY IPOU3BOI-
CTBY €J1 Cy[bl BBIHOCAT IIOCTAHOBJIEHMS, IIPUTOBOPBI, ONPENEIICHHUS
U peleHus oT uMeHu AszepOaiimkaHckoil Pecriyommku. Dtu perne-
HUS, TpuoOpeTarolie 3aKOHHYI0 CHJIy B IMOPSJIKE, YCTaHOBIEHHOM
3aKOHO/IaTeNTbCTBOM A3epOaiiikancKoi PecryOmuku, TOKHBI ObITh
00s13aTeIbHO, CBOEBPEMEHHO W TOYHO HCIIOJIHEHBI Ha TEPPUTOPUU
Azepbaiiixanckoi PecniyOnuku BceMu (pU3NYECKUMU U OpUAMYEC-
KUMHU Junamu. HeucnonHenune mnpuoOpeTaiux 3aKOHHYIO CHITY
pellieHull cyda BieuyeT 3a cOOOM OTBETCTBEHHOCTb, MPEIyCMOTPEH-
HYIO 3aKOHOIATeIhcTBOM A3epOaiimkaHckoi PecmyOnuku.

B crarpsax 15.1-15.3 I'paxpancko-IIpoueccyanpsHoro Kopekca
AzepOaiimxanckoii Pecriyomuku oTmedaercs, 4TO Cyld INPUHAMAeT
cyneOHbIe akThl B (hOpMe pelleHuid, onpeaeaeH i, TOCTaHOBICHUI
U NpHUKa3oB. Berynupiime B 3aKOHHYIO CUTy cydeOHble pelieHwus,
orpenesieHusl, OCTAHOBJICHUS U MPUKa3bl SBISIOTCS 00s3aTeIbHbI-
MU JUIS BCEX OPraHOB I'OCYIAPCTBEHHOMW BJIACTH, OPraHOB MECTHOI'O
CaMOYIPABIICHUS, UX JOJKHOCTHBIX JIUI], OOIIECTBEHHBIX OOBEIU-
HEHUIi, MOJUTUYECKUX MapTUii, NPOgCOI3HBIX OpraHu3alui, UX
JOJIKHOCTHBIX JIML, a TaKXe A1 (PU3NYECKUX U IOPUINYECKUX JTUL
U MOJUIEXAT HEYKOCHUTEIIBHOMY UCIIOJIHEHUIO HA BCEU TEPPUTOPUU
AzepOaiimxanckoii Pecriyonmuku. HeucrnonHeHue yka3aHHBIX Cy-
NneOHBIX aKTOB, & PABHO MHOE IMPOSIB/IEHNE HEYBaXEHUs K CYIy Biie-
KYT OTBETCTBEHHOCTb, MPEIYCMOTPEHHYIO 3aKOHOM.

[TpaBuia u ycimoBust 00s13aTeIbHOTO UCIOJNHEHUS! PEIIeHUH Cy-
JIOB ¥ UHBIX OpraHoB B AzepOaiixaHcKkoi PecnyOnmuke perynupy-
10Tcd 3akoHoM A3sepOaiimxanckoil Peciyonuku "O6 ucnonHeHun"
(manee — 3akon "OO6 ucnogHeHun").
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B 3akoHomarenbcTBE 00 HCIOJTHEHUM OOA3aHHOCTH MO 00s3a-
TEJIbHOMY UCITOJIHEHUIO PELIEHUN CYIOB U MHBIX OPTaHOB BO3JIOXKeE-
Ha HAa UCTHOJHUTEIbHOTO YMHOBHUKA, U CBSI3aHHBIE C DTHM Tpebo-
BaHMS TIOCJIEHEr0 00s3aTeIbHbI U1 BCEX OPraHOB, IOPUINYECKUX
JIML, UX JOJKHOCTHBIX JIML U (PU3MUYECKHUX JIUIl HA TEPPUTOPUU
Azepbaiinxanckoil Pecriyonuku.

Ha ocuoBanuu crarsu 3.2 3akona "OO0 ucrojHeHuu", Juia, He
BBINIOJIHAIOLUE TPEOOBAaHUS HUCIHOJHUTE/bHBIX YWHOBHUKOB, CBS-
3aHHbIE C UCIIOJTHEHUEM pEIIeHUN CYI0B M MHBIX OPraHOB, IPEsT-
CTBYIOILLIME UCIIOJIHEHUIO BO3JIOXEHHBIX HAa HUX O0S3aHHOCTEM, He-
CYT OTBETCTBEHHOCTh B MOPSIKE, MPEAYCMOTPEHHOM 3aKOHO/IATE b~
crBoM A3zepOaiigxanckoil Pecniybmuku.

B orMeueHHOM 3akoHe TakXe yCTaHOBJIEHBI KPYI U CPOKH JIeii-
CTBUH, MOJUIEXKAIIUX BBIINOJTHEHUIO UCIIOJIHUTEIbHBIMU YUHOBHUKA-
MU B CBS3U C UCIOJIHEHHEM PEIIEHUH CYylOB, MEp, KOTOpPblE OHU
MOTYT NPHUHATh, B TOM YUCJIE MEp MPUHYAUTEIBHOTO UCIIOTHEHUS.

B cBa3u ¢ atum Ilnenym KoncturyumonHoro Cyma oTMmedaer,
YTO HEBBINIOJIHEHUE 3aKOHHBIX TPEOOBAHU UCHOJHUTEIIBHOTO YH-
HOBHUKA B CBS3U C MCIOJHEHUEM PEIIEHUN CYIOB M UHBIX OPTaHOB
HE BJIeYeT AJIMUHUCTPATUBHOTO apecTa B 00s3aTeIbHOM IOPSIKE,
WCIIOJTHUTEJIbHBIM YMHOBHUKAM CJIEYEeT Pa3lNYHbIMU 3aKOHHBIMU
METOIaMU CO31aTh YCIIOBUS Ui oOecriedeHus UCIIOIHeHUs Cynaeo-
HBIX aKTOB U TOJIbKO IOCJI€ MCYEPIaHUsl BCEX BO3MOXHOCTEH MC-
M0JIb30BaTh KECTKHE MEPhbl AIMUHUCTPATUBHOIO U YrOJIOBHOIO BO3-
JNEUCTBUA.

B crarpe 82 3akona "OO wucronmHeHHH" 3aKOHOAATENb yYCTAHO-
BUJI TIOPSJOK IPUBJIEYEHUS JOIKHUKA K OTBETCTBEHHOCTU 3a He-
UCTIOJTHEHUE UCITOTHUTETBHOTO JIOKYMEHTA, 0OSI3bIBAIOIIETO BBITIOJ-
HUTb OIpe/IeJIEHHbIE ASMCTBUS UM OTKA3aThCs OT BBIMIOJIHEHUS OIl-
pELEeTIEHHBIX JI€UCTBUM.

CornacHo craree 82.1 maHHoro 3akoHa, B CJIydyae HEUCIIOJIHE-
HUS JOJIKHUKOM 0e3 YBaKUTEJbHBIX MPUYUH UCTIOJTHUTESILHOTO J10-
KYMEHTa, OOSI3bIBAIOIIETO B YCTAHOBICHHBIN HUCIIOJTHUTEIbHBIM YH-
HOBHUKOM CPOK BBIIIOJIHUTH OIPEEI€HHbIE ACHCTBUS WM OTKa-
3aTbCs OT BBIIIOJIHEHUSI OIPEIEICHHbIX NEUCTBUN, HCIOJHUTEb-
HBIIi YMHOBHUK COCTAaBJISIET MPOTOKOJ 00 aJIMUHUCTPATUBHOM IPO-
CTYNKE JUIS MPUBJICUYCHUS TOJIKHUKA K aMUHUCTPATUBHOM OTBET-
CTBEHHOCTH B IMOpsjIKe, MPEeIyCMOTPEHHOM 3aKOHOJAATEIbCTBOM
AszepOaiimxkanckoii PeciyOnuku, u BMecTe ¢ APYTUMH Marepuasa-

46



MU JieJla HallpaslIgeT ero B cooTBeTcTByromMii cyn. [locne npung-
THS PELICHHs O IIPUBJICYEHUH K aIMUHUCTPATUBHON OTBETCTBEHHO-
CTM WCIOJHUTEJIbHBII YMHOBHMK Ha3HAyaeT MOJIKHUKY HOBBIU
CPOK JUI UCIIOJIHEHUS

B coorBercTtBum ¢ TpeGoBanusmMu crathu 82.3 3akoHa B ciiydae
3JI0CTHOTO HEMCIIOJIHEHUS HCIIOJIHUTENBHOIO JOKYMEHTA MCIIOIHU-
TEJIbHBI YMHOBHUK HAlpaBjIsieT B OpraH IpeaBapUTEIbHOIO pac-
CJIEZIOBAHUS JIe]l O COOTBETCTBYIOLLMX IPECTYIUIEHUAX 3aBEPEHHOE
PYKOBOJUTENIEM UCTIOTHUTEIBHOM CITyXKOBbI (IJTAaBHBIM MCIIOTHUTEITh-
HBIM YMHOBHMKOM) IpPEICTABJICHHE O MPUBJICYECHUU JIHIA, 00sI3aH-
HOTO HCIIOJIHUTh pEelIeHHe Cyla, K YrOJIOBHOH OTBETCTBEHHOCTH B
HopsiJIKe, MPEeayCMOTPEHHOM 3aKOHOAATENIbCTBOM A3epOaiiikaH-
ckoil PecrnyOmukwu.

B crarbe 528 Komekca 00 agMMHUCTPATUBHBIX HPOCTYIKaX,
BcTynuBiero B cuiny 1 mapra 2016 roga, ycraHoBiIeHA aMUHUCT-
paTuBHAs OTBETCTBEHHOCTDb 3a HEBBINOJIHEHUE TPeOOBaHUI HCIOJ-
HUTEJIBbHOIO YMHOBHMKA B CBS3M C HUCIIOJHEHHEM pelleHui cynueo-
HBIX U UHBIX opraHoB. B cratee 528.1 nannoro Kopekca 3a HeBbI-
NIOJTHEHHE 3aKOHHBIX TPeOOBaHUI HMCIOIHUTEIBHOTO YMHOBHMKA B
CBSI3M C MCIIOJIHEHHEM pelleHUil CyneOHBIX M WHBIX OPTraHOB WU
HEUCIIOJIHEHUE 110 HEYBAXUTEIBHONH NPHUYMHE HCIOJHUTEIBHOIO
JTOKYMEHTA, 0OS3bIBAIOIIETO JIOJIKHUKA B YCTAHOBJICHHBIH HCIIOJIHU-
TEJIbHBIM YMHOBHUKOM CPOK BBIIIOJIHUTH OIPENEIIEHHbIE NEHCTBUA
WJIM OTKAa3aThCsl OT BBIIIOJIHEHUS OIPENesIeHHbIX NEHCTBHI, TIpeayc-
MOTPEHO NPUMEHEHHE COOTBETCTBYIOIINX MEP aJIMUHUCTPATUBHOIO
B3bICKaHMd (WITpad Wi aIMHUHHUCTPATUBHBIN apecT).

Kaxk BuIHO, cocTaB JaHHOW CTAaThU HACTYNAET B CIIy4asiX HEBBI-
NOJTHEHUs TpeOOBaHUI UCTIONTHUTEIbHOIO YNHOBHUKA B CBSI3U C UC-
MOJTHEHUEM DEeLIeHH Cy/IeOHbIX U MHBIX OPraHOB MJIM HEUCIOJTHE-
HUS UCTIOJTHUTENBHOIO JOKYMEHTa, 00s3bIBAIOIIETO NOJKHUKA B yC-
TAQHOBJIEHHBIN UCIIOJIHUTEIbHBIM YUHOBHUKOM CPOK BBIIIOJIHUTH OII-
pEleNIEHHbIE JENUCTBUS WIM OTKA3aThCS OT BBIIIOJIHEHUS OIIPE/IEIIeH-
HBIX JIEMCTBUN, UMEHHO 110 HEYBAXUTEJIbHOU IIPUYUHE.

Cnenyer orMeTuTh, uto B ctaThe 313-1 Kopekca 06 aqMuHHCT-
paTHBHBIX IPOCTyNKax, aedcTBoBaBwero jao 1 mapra 2016 rona,
TAKX€ YCTaHOBJIEHa OTBETCTBEHHOCTb 32 JaHHBIA aJMHHHUCTPATHB-
Heli npoctynok. I[lnenym Koncrurynmmonnoro Cynma nmpuHsSI psan
pELIEHUd O TOJKOBAHUM OTMEYEHHOW HOPMBI YTPATUBLIETO CHUILY
Konekca 06 agMMHHUCTPATUBHBIX IPOCTYIIKAX U HOPM 3aKOHOHA-
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TENIbCTBA, KACAIOUIMXCS HEUCIIOIHeHUs pelleHuid CyneOHbIX WU
UHBIX OPraHoB.

B Ilocranosnenun Ilnenyma KoncturymmonHoro Cyma A3sep-
Oaiimxanckoi Pecniyonuku "O TonkoBaHuu cratbu 265.5 I'pax-
JaHCKOTO TpoleccyanbHOro kKopekca A3sepOaiimxanckoi PecryO-
muku U cratbu 82.3 3akoHa A3zepbaiiikanckoit Pecnyonuku "O6
UCTIOJTHEHUU cyneOHbIX pernenuii” ot 15 ¢eppans 2008 roga yka-
3aHO, YTO 3aKOHOJAATeJIeM B COepXaHuM crarbu 82 3akoHa A3zep-
Oaiikanckoit Pecriyonmuku "O6 ucromHEHUH CyneOHBIX perieHui"
ObUTa MCIOMIb30BaHA aIMUHUCTpATHBHAd npeoaunus. Kpome Ttoro,
B CJTydyae MPOIOJIKEeHHS MOocse aJIMUHUCTPATUBHONW OTBETCTBEHHOC-
TH TPOTUBOMNPABHOTO MOBEACHUS TOJIKHUKA YCTAHOBIEHA BO3MOX-
HOCTh MPUBJIEYEHUS] €r0 K YrOJIOBHOW OTBETCTBEHHOCTH MMEHHO Ha
OCHOBAaHUU TIPEICTABJIEHUS PYKOBOIUTENS CTPYKTYpPhl CyIeOHBIX
UCIIOJIHUTENIeH B COOTBETCTBYIOIIMII OpraH B MOpSIKe, MPeaycMOT-
PEHHOM 3aKOHOJATeThCTBOM A3zepOaiimxkaHckoi PecryOnuku.

Kpome Toro, ITnenym Koncruryuronnoro Cyna oTmeuan, 4To B
YIOJIOBHOM 3aKOHOJIaTEIbCTBE aIMUHUCTPATUBHAS MPEIOIULIUs, C
OIHOU CTOPOHBI, MCKJIIOYAET W3JIUIIHIONn KPUMHUHAIM3ALUIO Hes-
HUS, a C JIPYroil, — co3/1aeT BO3MOXKHOCTb JJIsl MPEeNOTBpAallleHHs
MPECTYIUIEHUS] TTOCPEACTBOM IPUBJICUYEHUS JIUIA K OTBETCTBEHHOC-
TH 3a aHAJIOTMYHOE MpaBoHapylleHue. B aTom ciydyae, agMUHUCT-
paTUBHOE B3bICKAHME CUMTAETCS IIPABOBBIM CPEICTBOM B O0phOe He
TOJILKO C aJIMUHUCTPATUBHBIM IpaBOHAPYIICHUEM, HO U TPECTYII-
nenueM. Tak, MU0, COBEpIIMBILIEe AAMUHUCTPATUBHOE HApYyIIEHUE
U TPUBJIEYEHHOE 3a 3TO K aJMUHUCTPATUBHON OTBETCTBEHHOCTH,
MpeNynpexaaeTcd O TOM, YTO B CIydae MOBTOPHOI'O COBEPILIECHUS
AQHAJIOTUYHOIO HapylleHus OyleT MPUBIEYEHO K YroJOBHOW OTBET-
CTBEHHOCTHU. be3pe3y/nbTaTHOCTh MPUBIECYEHUS K aIMUHUCTPATUB-
HOIl OTBETCTBEHHOCTH, JIOKa3bIBAET HECOCTOSTESIbHOCTh BOCIUTA-
TENBHOTO, MPEeNyNpPEeIUTeTbHOTO BO3ACHCTBUS JAHHOTO aIMUHUCT-
pPaTUBHOIO B3bICKaHUS. B aTOM ciiyyae, 0OBUHsSIEMOE JIMIO MPUBIIe-
KaeTcsl K yroJOBHOW OTBETCTBEHHOCTH. BpeMms ucrnonHeHus aqmu-
HUCTPATUBHOTO B3bICKAHUS M TMPEIYCMOTPEHHBI 3aKOHOM CpOK
MOCJIE €r0 UCIIOJHEHUS SBJISIOTCS CPOKOM IPU3HAHMS JIMIA TIPH-
BJICUEHHBIM K QJIMUHUCTPATUBHON OTBETCTBEHHOCTH. DaKT coBep-
IIEHUS JIMIIOM B TEUEHHE 3TOT0 CPOKa HOBOTO aIMUHUCTPATUBHO-
ro MPOCTYNKA MOXET MOBJIeYb I HEro HeraTUBHBIE MOCIEICTBUS
MIPaBOBOIO Xapakrtepa (0OCTOATEIbCTBO, OTArYalIlee aMUHUCTpPa-
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TUBHYIO OTBETCTBEHHOCTb, U KJIACCU(PUUUPYIOIIMN NPU3HAK IS
npuMeHeHHus 0ojiee CTPOroro aiMHUHUCTPATHBHOTO B3bICKAHWUS).
Cpoxk mnoraiieHus: aJMUHMCTPATUBHOTO B3BICKAHUS CUMTAETCS MC-
IIBITATEJIbHBIM CPOKOM, B T€YEHHE KOTOPOIO JIMLO, MPUBJICYEHHOE
K OTBETCTBEHHOCTH, JAOJIKHO J10Ka3arh cBoe ucnpasienue (Ilocra-
HoBsieHue "O tonkoBanuu crath 37 Kogekca AzepOaiimxaHCKoii
PecnyOnuku 00 aqMUHUCTPATUBHBIX MPOCTYNKAX C TOYKU 3PEHUS
crarbu 306.1 Yronosaoro Kopekca A3zep6aiimxkanckoi PecryOmnu-
ku" or 18 mexabps 2014 roma).

B ITocranosnennn Ilnenyma Koncturynnonnoro Cyna "O Tton-
KoBanuu cratbu 306.1 YromoBHoro Komekca A3zepOaiimkaHCKOM
PecnyOnuku" ot 2 okTs6ps 2012 roga oTMedeHo, YTO COCTaB Ipe-
CTyIUIEHUsl, npeaycMoTpeHHoro B ctatbe 306 YromosHoro Konek-
ca, BO3HUKAET I10CJe MPUBJIEYEHUS JINLIA K aJMUHUCTPATUBHOU OT-
BeTcTBeHHOCTH 10 cTtathbe 313.1.1 Kogekca 06 aqMUHUCTPATUBHBIX
npocrynkax. OgHako (hakT IpHUBJIECYEHHd JIMLA K aIMUHUCTPATUB-
HOH oTBeTcTBeHHOCTH 10 cTathe 313.1.1 Konekca o6 agmMuHucTpa-
TUBHBIX MPOCTYIKaX HE MOXET IMOBJeYb 6€30rOBOPOYHOTO MPHBIIe-
YEHUs1 ero K YroJIOBHOM OTBETCTBEHHOCTU IO crarbe 306 Yronos-
Horo Kopekca. Ilocine mpusinedeHus nuna K agMUHUCTPATUBHOMN
OTBETCTBEHHOCTU HEOOXOIUMO BBIICHUTH, UMEJIO JIU MECTO 3J10-
CTHO€ HEMCIOJIHEHHUE JIMI[OM PELIeHUs Cy[a WM BOCIPENITCTBOBA-
HUE HCIOJHEHUI0 CYIeOHbIX aKTOB, U JIUIIb MPU HATUYUU JaHHO-
ro NMpU3HaKa MOXET HAuyaTbCsl YrOJIOBHOE IpeciieloBaHue.

Takum obpazom, craThd 82 3akona "OO6 ucnonHeHun" oOsizana
HCIIOJIHUTENIBHOTO YMHOBHUKA B Ciydyae Oe3pe3y/lbTaTHOCTU Mep,
NPUHATBIX [UId UCIHOJHEHUS pELIeHHd CyHda, NPUHATb MEphbl Ul
IIPUBJICYCHHS JOJIKHUKA, B IIEPBYI0 OYEpelb, K aIlMUHUCTPATUBHON
OTBETCTBEHHOCTH, A IIPU 3JIOCTHOM HEUCIIOJIHEHUU MCIIOJHUTENb-
HOI'O JIOKYMEHTa — K YIOJIOBHOM OTBETCTBEHHOCTH.

Cnenyer ormetuts, uyro [Inenym Koncrurynmonnoro Cyna, rnpu-
HUMasl BbILLIEYKa3aHHbIE [TOCTAHOBIICHUS, OMUPATICS HA HOPMBI Jei-
CTBOBaBIIero B ToT mepuox Kopekca 00 agMUHUCTPATHBHBIX IPO-
CTYNKaX OTHOCUTEIIbHO HEUCIOJHEHUS pellleHuil CcyneOHbIX U JIpy-
TUX OPraHOB.

[Tnenym Koncrutyunonnoro Cyna nogquepKuBaeT B CBS3U C HbI-
HEIIHAM OOpalieHrueM, 4TO COTIACHO TPUHITUITY CIPaBEITHBOCTH,
3aKperieHHoMy B cTtatbe 9 Kopmekca 00 aiMUHUCTPATHBHBIX IPO-
CTYIIKaX, B3bICKaHHE, NPUMEHSEMOE B OTHOLICHUM JIMLA, COBEp-
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IIMBLIETO aMUHUCTPATUBHBINA MPOCTYIOK, JOJKHO OBITH CIIpaBel-
JIUBBIM, TO €CTb COOTBETCTBOBATb XapaKTepy aAMUHUCTPATHUBHOIO
MPOCTYIKa, 0OCTOSITEIbCTBAM €r0 COBEPIICHUS! M JIMYHOCTH JIUIIA,
MPU3HAHHOTO BUHOBHBIM B COBEPIIEHUU aJMUHHCTPATUBHOIO IPO-
crynka. [IpuHuun cripaBeaIMBOCTH, 3aKperuieHHbiii B Kogekce 00
AIMUHUCTPATUBHBIX MPOCTYNKAaX, YCTAaHABJIMBAET TPAHUILy MEXIy
JesHUEeM, KOTOPOE B CUIIy CBOErO OTJIMYUTEIBbHOIO KPUTEpPHUS CUU-
TaeTcsl aJAMUHUCTPATUBHBIM IMPOCTYIIKOM, U JPYIMMHU IPaBOHAPY-
HeHUsIMH. JlaHHBI TNPUHLMI, YCTAHABIMBAas OTBETCTBEHHOCTb
KaXJ0ro JIMIa, COBEPIIUBIIETO MPOCTYIOK, Mepell 3aKOHOM 3a Je-
SdHHE, PU3HAHHOE AIMUHHUCTPATUBHBIM IIPOCTYIIKOM, OIPEHEsseT
COpa3MepHOCTh O0beMa AJIMUHHCTPATUBHONW OTBETCTBEHHOCTH.
Cratpu Xe, NpelycMaTpUBaIOIIME B3bICKAHHE 3a BHUIbl AIMUHUCT-
PaTHBHOIO IIPOCTYIIKA, PYKOBOJCTBYSCh IMPUHLIUIIOM CIIPABELJIUBO-
CTH, YCTaHABIMBAIOT UHIUBUIYATU3UPYIOIINE MEPKHU.

B ornmune ot yrparusmiero cuity Komekca 06 aqMUHUCTpaTUB-
HBIX IPOCTYIKax B HOBoNpuHsTOM Kojekce MpUHLUIT ClpaBein-
BOCTH 3aKkpervieH mupe. Tak, Ha ocHoBaHuM ctathu 9.2 Konekca,
HUKTO HE MOXeT ObITb NpPHBJIEYEH K AIMUHUCTPATUBHOUN OTBET-
CTBEHHOCTH 32 OJMH U TOT X€ AIMUHUCTPATUBHBIA IPOCTYNOK
aBaxabl. Ecnu mocrne npuBiedeHus K aqMUHUCTPATUBHOU OTBET-
CTBEHHOCTH 3a IPOAOJIKAEMBbIN aJMUHUCTPATUBHBIN MMPOCTYIIOK JIH-
110 TIPOJIOJIXAET COBEepLIaTh 3TOT MPOCTYIOK, OHO IPUBJIEKAETCs K
AQIMUHUCTPATUBHON OTBETCTBEHHOCTH.

CornacHo ke cratbe 35 Kopmekca 00 aJIMUHHCTPATUBHBIX IPO-
CTYNKAaX, €CJId JIULO, MOABEPrHYTOE AJIMUHUCTPATUBHOMY B3bICKa-
HUIO, B TEYEHHE ToJla CO JIHAd OKOHYaHMs MCIIOJHEHMS B3bICKAHMS
HE COBEpIIWJIO HOBOTO aMUHUCTPATUBHOIO MPOCTYNKA, OHO CYH-
TAeTCd HE NMOIABEPraBLIMMCS QJIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Cornacio cyru crath 9.2 Kopmekca 00 aJIMUHUCTPATUBHBIX
MPOCTYIKaX, €CJIM MOoCae NPHUBJIEYEHHUd K aAMUHUCTPATHUBHOU OT-
BETCTBEHHOCTH JIMIIO MPOJIOJIKAET COBEpPILIATh TOT MPOCTYIOK, TO
MOXKET ObITh BHOBb NPUBJICYCHO K aJMUHUCTPATUBHON OTBETCTBEH-
HOCTH 03 OXMIaHUS CpPOKa B OJUH TOj, YCTAHOBJIEHHOTO B CTaThe
35 Kopekca.

B teopun npaBa moj cioBamu "TIPOAOIKAaeMble MpPaBOHApYIIe-
HUsl" MOHUMAIOTCS HE3aKOHHbIE TOXIECTBEHHBIE JIEIHUS, KOTOpbIE
COBEpULIAIOTCA HEOJHOKPATHO C OJHUM YMBICJIOM U OTHEJIEHBbI OJIUH
OT Jpyroro Bo BpeMeHu. s "mpomoiikaemMpIX MpaBOHAPYIIEHUN"
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XapaKTEPHbI CJIEAYIOLIME MPU3HAKU: JAHHBIE IPABOHAPYLIEHUS —
9TO Psll CaMOCTOATEIbHBIX WACHTUYHBIX NEAHHMM, OTHEJIEHHBIX Of-
HO OT JPYroro BO BPEMEHH; BCe HE3aKOHHbIE JIesTHUSI 00BEAMHEHbBI
OJHUM YMBICIIOM; 3a HE3aKOHHbBIE AEdHMS B 3aKOHOAATEIbCTBE
IIPEyCMOTPEHA COOTBETCTBYIOLLAS TPABOBAs OTBETCTBEHHOCTD.

A "migmmecd npaBoHapyumieHus" (IPecTyIUIeHUs, MPOCTYIKH)
HAUYMHAIOTCS U COBEPLIAIOTCS HENPEPHIBHO B TEUEHUE JTUTEIIbLHOTO
BpemeHu. CyTp "msnierocsd NnpaBoHapyLIeHUs'' BbIpaxaeTcs B €ro
HEIPEPBIBHOCTH, 3TO €r0 OCHOBHOW KpuUTepuil. XOTd B 3aKOHOJA-
TeJbCTBE 00 aJIMUHHUCTPATHBHBIX IIOCTYIKaX HE PpacKpbIBaeTcs
KJIaccuuKalus WA CyTh JUISIIIHUXCS aJIMUHUCTPATUBHBIX MPOCTYII-
KOB, TEM HE MEHEE, C TEOPETUYECKON TOYKHM 3PEHHMS MOXHO OTMe-
TUTh, UYTO MJISUIMICH IMUHUCTPATUBHBIN MPOCTYNOK — 3TO JUIH-
TeJIbHOE HEBBINIOJIHEHUE B (popMe aeicTBHsS Wiau Oe3neicTBus 00s-
3aTENIbCTB, BO3JIOXKEHHBIX Ha OIPENEICHHOE JIMLO 3aKOHOIATEIIEM
NOJ Yrpo30i aJAMUHUCTPATHMBHOIO Haka3aHus. Hexoropele Xxapaxk-
TepHbIe OCOOGHHOCTH "UIAIIMXCS MTPAaBOHAPYIIEHUI" 3aKTI0Yar0TC
B TOM, YTO OHU HAYMHAKTCHI B KOHKPETHBIH MOMEHT — B MOMEHT
HapyIIeHUs YCTaHOBJICHHBIX 3aKOHOM OOS3aTeNbCTB, B TOM YHCIIE
3aBEpIIAOTCS B MOMEHT KOHKPETHOIO 3aBEpIIEHUs MPOTHBOIIPAB-
HOTO JIedHUSI — B MOMEHT IPEKpalleHHs caMUM CYOBeKTOM KOH-
KPETHBIX JEUCTBHU, MO0 NeiCTBHE MpeKpalaeTcs B pe3ysibTaTe
BMEILIATEIbCTBA U3BHE.

OcHOBHOE OT/IMYHME JJISLIErocd MPOCTYNKa OT MPOIOJIKAEMOTrO
IPOCTYIKA BbIPAaXaeTcsl B TOM, YTO MEpBbIH B OOJIBIIMHCTBE Clly4a-
eB OCYIIECTBJIIeTCS B (hopMe Oe3ielicTBUS. A MPOIOIXKAEMBbIid TPO-
CTYIIOK, KaK yXe ObLJI0O OTMEUEHO, — 3TO HEOIHOKPATHOE COBEpIIIe-
HUE pgla TOXIECTBEHHBIX HECIHMM C OIHUM YMBICIIOM, TEMHU XK€
CcyOBbeKTaMU, CPEICTBAMU JAEUCTBHS, KOTOPbIE COCTABISIOT B COBO-
KYIIHOCTH €IMHO€ IpaBoHapylleHue. Hapylenue win HEBBINOIHE-
HUE MpaBUl MOXApHON 0e30MacHOCTH, HapylleHHe CAaHUTAPHbBIX
IIPaBWJI U HOPM, 3aHSTUE HE3aKOHHOU NPEANPUHUMATENIBCKON Aed-
TEJIbBHOCThIO U MHOTUE JPyrue aJMHUHHCTPATUBHbBIE MPOCTYIIKU MO-
I'yT BBIPAXaThCd U KaK JUIAIIMECS WIM IPOAOJIKAEMbIE aIMUHUCT-
paTUBHbIE IIPOCTYIKH.

AJIMUHUCTPAaTUBHBIA TPOCTYIOK, IPEIYCMOTPEHHBI B CTaTbe
528.1 Komekca 006 agMUHUCTPATHBHBIX IMPOCTYIKAX, MOXET SB-
JIATHCS TPOAOJIKAEMBIM WM JUIIIUMCS aMUHUCTPATUBHBIM IIPO-
CTYIKOM.
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Tak, eciu mociae NpUBJIEYEHUS K AIMUHUCTPATUBHOM OTBET-
CTBEHHOCTH 110 cTathe 528.1 Komekca 06 amMUHUCTPATHBHBIX IPO-
CTYNKax JIMLIO MPOAOJIXKAET COBEpILIATh 3TOT MPOCTYIOK, TO B CO-
OTBETCTBUU cO crarheil 9.2 manHoro Kopekca OoHO MOXeT ObITh
BHOBb TPUBJIEUYEHO K a&JIMUHUCTPATUBHON OTBETCTBEHHOCTH O0e€3
ydyeTra cpoka, npenrycMoTpeHHoro B cratee 35 Konekca.

OnHako, XOTS 3aKOHOJAATENIb OTYETIIMBO yKas3al B craThe 9.2 Ko-
JeKca BO3MOXHOCTb ITIOBTOPHOIO IPUBJIEYEHHS K OTBETCTBEHHOCTHU
3a MPOJIOJIKAEMbIN QJIMUHUCTPATUBHBIN MPOCTYIOK, TEM HE MEHee,
yMoOJYal O JAJISIIIUXCS aAMUHUCTPATUBHBIX MPOCTYIKax.

Kax yxe ObI;IO OTMEUEHO, COBEpIIICHHE ACTHUS, TPETyCMOTPEH-
Horo B craTtbhe 528.1 Konekca 00 atMMHUCTPATUBHBIX MPOCTYIIKaX,
KaK JUISIIerocsd aaIMUHUCTPATUBHOTO MPOCTYIKa, BO3MOXHO. B
3TOM CJIydyae MPaBONPUMEHUTEIb MIOC/IE TOUHOTO YCTAaHOBJIEHUS OT-
CYTCTBUS B I€IHUH COCTaBa MPECTYIUIEHUS (37I0CTHOTO HEUCIIOIHE-
HUS1), PyKOBOJICTBYSICh 0OmmMu nipuniiunamu Kojekca o0 aqMuHu-
CTPaTUBHBIX IPOCTYINKAX, BHOBb MOXET MPUBJIEYb JIMLIO K aAMUHU-
CTPaTUBHOM OTBETCTBEHHOCTH.

Tak, Ha ocHoBaHum crartbu 12.2 Kopekca, aIMUHHUCTpPAaTHUBHAA
OTBETCTBEHHOCTD 3a JIesHUs, peaycMoTpeHHble B OcOOeHHOM Jac-
TU Hacrodiero Konekca, HacTyraer B TOM ciydae, €Clu 3TH Aes-
HUS YTOJIOBHOM OTBETCTBEHHOCTH He mojyiexar. Kak BUIHO U3 co-
JEepXaHUs CTAaTbU, €CIIM B JE€IHUM UMEETCS COCTaB IPECTYIUIEHUS,
JIMLIO HE MOXeT ObITh MPHUBJIEUEHO K aIMUHUCTPATUBHON OTBET-
CTBEHHOCTH.

Baxneummin npusHak, OTIMYAKOIIMN JE€dHUE, CBI3aHHOE C He-
BBITIOJIHEHUEM TPeOOBaHMI HCIIOJHUTEIPHOTO YMHOBHUKA B CBS3U
C UCIIOJTHEHWEM pelleHnid CyaeOHbIX U IPYTUX OPTraHOB, BICKYIIHM
AIMUHUCTPATUBHYIO OTBETCTBEHHOCTb, OT JESHUS, CBI3aHHOIO C
HEUCIIOJTHEHUEM IIPUTOBOPA, PELIEHUs] WIN IPYroro akTa cyia, Bie-
KYIIUM YTOJIOBHYIO OTBETCTBEHHOCTD, 3aKJII0UAETCS B 3JIOCTHOM CO-
BEPLIEHUU IOCJIEIHETO.

[ToBTOpss MpaBoByi0 mo3uiuio, ccopmupoBanHyio B IlocraHos-
nenuu "O tonkoBanuu crath 37 Kogekca Azepbaiimxkanckoit Pe-
cyo MKy 00 aAMUHUCTPATHBHBIX IPOCTYIMKAX C TOYKHM 3pEHUs
crarbu 306.1 Yronosaoro Kopekca A3zep6aiimxkanckoi PecryOmnu-
ku" ot 18 nexabpa 2014 rona, [Tnenym Koncrurynmonnoro Cyma
elie pa3 OTMEYaeT, YTO 3JIOCTHOE HEHCIOIHEeHHe CYIeOHbIX aKTOB
MOXHO YCTaHOBUTb HAa OCHOBAHUMU:
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— HEUCIOJIHeHUs TpeOOBaHUM, MPEIyCMOTPEHHBIX B pEIICHUU
Cylla, B T€UEHHE CPOKa, YCTAHOBJIEHHOIO B JJAHHOM pEIIeHUU;

— HEOJHOKPATHOTO O(UIIMATIBHOTO MPeaylpexIeHus JA0IKHIKA
O HEUCIIOJTHEHWH CyIeOHOTO pelieHHs;

— IPUBJIEYEHUS JOKHUKA K aJMUHUCTPATUBHON OTBETCTBEHHO-
CTH 3a HEUCIIOJIHEHUE CyIeOHOTo peleHus;

— HENPUHSTHUS JOJIXKHUKOM JIOCTATOUHBIX MEp Ui UCHOJHEHUS
CyIeOHOTO pelIeHHUs.

YuuthiBas BbieykazanHoe, [lnenym Koncruryumonnoro Cyna
CUUTAET BaXHBIM OTMETUTh, YTO IMPU PACCMOTPEHHH BOIIpOCA O
MIPUBJICUCHUHU JIMLIAa K AJIMUHUCTPATUBHON OTBETCTBEHHOCTH 3a He-
BBITIOJITHEHUE TPeOOBAHUN HMCIIOTHUTEILHOTO YHHOBHUKA B CBSI3U C
WCIIOJTHEHUEM pEIIeHH CyleOHbIX U APYIrUX OPraHOB MPaBOIIPUME-
HUTEJIIO CIIeyeT BCECTOPOHHE M3YYUTh (DaKTHUECKUE OOCTOSTEIh-
CTBa JleNa, BBISICHUTH, IPUMEHSJIOCH JIU MPEeXJe B OTHOIIEHUU ero
AJIMUHUCTPATUBHOE B3bICKAHME 3a JIAHHOE JIeHHE, JOCTULTIO JIU al-
MUHUCTPATUBHOE B3bICKAHUE IMOCTABICHHON LU, UMEJIO JIU MecC-
TO UMEHHO 3JIOCTHOE COBEpILeHHE JesHUS U JPyrue BaxHble 00-
CTOSTEbCTBA.

CynaM HeoOXOOUMO YYMTBHIBATh, YTO B3bICKAHUE WU MPUMEHE-
HU€ HAKa3aHUs HOCST BOCIMTATEJIbHBIM XapakTep. A NpUMeHEeHUe
TOW WJIM MHOUM CAHKIIUU JOJIKHO OBITH COpPa3MEpPHBIM U CIIPABEIIH-
BbIM. [Ipy nmpuMeHeHUM TOro Wik UHOTO agMUHHCTPATUBHOTO B3bI-
CKaHMs WM HaKa3aHWS B CBS3U C HEHCIIOJIHEHHEeM CyHeOHBbIX aK-
TOB, B IIEPBYI0 OYepelb, CAelyeT OOBEKTUBHO OLEHUTH, UCIIOJIb30-
BaJI JIM JOJKHUK JOCTYITHbIE CPENCTBA JJis BBIIIOJIHEHUs TpeOoBa-
HUN MCIOJIHUTEIbHOTO YMHOBHHKA.

Kpome Ttoro, Ilnenym Koncrutyuumonnoro Cyna oTMeyaer, 4To
CylaM TpU PacCMOTPEHUU TaKMX JieJl HeoOXOAUMO, PYKOBOICTBY-
SCh BbITEKAOMUM U3 KOHCTUTYIIMU NPUHILIUIIOM MPONOPIUOHAIIb-
HOCTH, YHeNnaTh 0co00e BHUMaHUE, C OJHON CTOPOHBI, BaXXHOCTH
UCTIOJTHEeHUs CyIeOHOro aKkTa, a ¢ JIPyrod, — HeMPHUBJICUYEHHIO JIUIA
6e3 HyXIbl K YTOJIOBHON OTBETCTBEHHOCTH. [{aHHBINA MOAXOM BHITE-
KaeT TakKXe M3 PeKOMEeHIAUN OTHOCUTEJIbHO MOJIUTHKU AEKPUMHU-
HanmM3aluu, oTpaxkeHHoit B Pacnopsxenuu [lpesunenta A3zepOaii-
mxaHckoi Pecnybnuku "OO6 ynopsiioueHun AesTeTbHOCTU B TEHU-
TEHLUAPHOU cepe, T'yMaHU3alUU MMOJTUTUKY HAKa3aHWS U paclIu-
pPEHUM NIPUMEHEHUs! aJIbTePHATUBHBIX BUJIOB HAaKa3aHUS U IpoIlec-
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CYaJIbHBIX MEp NPUHYXJIEHUS, HE CBSI3aHHBIX C W30JISILUEH OT 00-
mectBa" ot 10 despans 2017 roga.

YuurtsiBag BbieykazanHoe, Ilnmenym Konctutyumonnoro Cypna
MPUXOAUT K TaKOMY BBIBOJY, YTO C TOYKM 3PEHHS CMBIC/IA CTaTel
9.2, 12 u 35 Konekca 00 aIMUHHCTPATUBHBIX IPOCTYIKAX B CIIy-
yae HEHCIIOIHEHUS JIMIOM pelIeHUi CyIeOHbIX U JPYIUX OpPraHOB
(32 MCKJIFOYEHUEM 3JI0CTHOTO HEUCITOJIHEHUS) MOCJIE NPUBIICYEHUS
K aIMUHUCTPATUBHON OTBETCTBEHHOCTU 32 COBEPILECHHE AIMHHUC-
TPATUBHOIO IPOCTYIKA, PEJyCMOTPEHHOro crarbeil 528.1 maHHo-
ro Konekca, oHO MOXeT ObITh BHOBb NMPHBJICUYEHO K QJAMUHHUCTpa-
TUBHOU OTBETCTBEHHOCTH.

PykoBoactysick yacteio VI crarbu 130 Koncturyuuu A3zepbaii-
nxaHckoil Pecniyonuku, crathsamu 60, 62, 63, 65-67 u 69 3akona
Azepbaiimxanckoit Pecnyonmuku "O KoHctutynmonHom cyne'”,
[Tnenym Koncturyumonnoro Cyna AzepOaiiikanckoi Pecryonuku

INOCTAHOBMUHII:

1. C touku 3penust cmbicia crareit 9.2, 12 u 35 Konekca Azep-
OaiijkaHckoil PecriyOiiuku o0 aJIMUHMCTPATUBHBIX MPOCTYIIKaxX B
cllydae HEWCTIOTHEHUs JINIIOM pelleHHuid CylneOHbIX U JAPYTHX opra-
HOB (32 HCKJIIOYEHHEM 3JI0CTHOIO HEHCIIOJIHEHUS) MOCIe MpHBIIe-
YeHUs K aJIMUHUCTPATUBHOI OTBETCTBEHHOCTHU 3a COBEpLICHHE all-
MHUHHUCTPATUBHOIO IPOCTYIIKA, NPEAYyCMOTPEHHOro crarberd 528.1
nanHoro Kozjekca, oHO MOXeT ObITh BHOBb IMPUBJICYEHO K aMUHU-
CTPATUBHON OTBETCTBEHHOCTH.

2. I[MocTaHoBNIEHNE BCTYMAET B CHJIY CO JHS OMYOJIMKOBAHUS.

3. TlocraHoBneHue omnyOnMkKoBaTh B raszerax "AsepOaiijxan",
"Pecnyonuka", "Xanr razeru”, "Bakunckuii pabounit" u B "Becr-
Huke Koncrurynmonnoro Cyna Asep6aiigxanckoi PecryOnuku".

4. TlocTaHoBNeHUE SBISIETCS OKOHYATEIbHBIM U HE MOXET OBITH
OTMEHEHO, M3MEHEHO WIM O(pHIUATBHO HCTOJKOBAHO HU OJHUM
OPraHOM WJIM JIULIOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENARY SESSION OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Paragraph 1 and 3 of the Note section of
Article 177 of the Criminal Code of the Republic of Azerbaijan

23 April 2018 Baku city

The composition of the Plenum of the Constitutional Court of the
Republic of Azerbaijan, including Farhad Abdullayev (chair), Sona
Salmanova, Sudaba Hasanova (reporter-Judge), Rovshan Ismayilov,
Jeyhun Garajayev, Rafael Gvaladze, Mahir Muradov, Isa Najafov
and Kamran Shafiyev,

with the participation of Court secretary — Faraid Aliyeyv,

representatives of interested subjects — Namiq Mammadov, Judge
of the Baku Appellate Court and Kamala Pashayeva, Adviser of the
Department on Administrative and Military Legislation of the Milli
Mejlis of the Republic of Azerbaijan,

expert — Shahla Samedova, professor of the Criminal Law and
Criminology Department of the Baku State University, Doctor of
Law,

specialists — Shahin Yusifov, Chief of the Criminal Board of the
Supreme Court of the Republic of Azerbaijan, Murvat Hasanov,
Deputy Chief of the Department for the Defence of State Charges of
the Chief Prosecutor's Office of the Republic of Azerbaijan, Head of
the Department for the Protection of State Charges in Courts of
Appeal and Cassation, and Nahid Mammadzadeh, Head of the
Department of Chief Organizational-Inspection of the Ministry of
Internal Affairs of the Republic of Azerbaijan,

heard in accordance with Paragraph 6 of Article 130 of the
Constitution of the Republic of Azerbaijan, at open court hearing on
special constitutional proceedings, the application of the Baku
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Appellate Court on the interpretation of paragraph 1 and 3 of the
Note to Article 177 of the Criminal Code of the Republic of
Azerbaijan in the light of Articles 16 and 177.2.2 of the Criminal
Code of the Republic of Azerbaijan, Articles 60 and 71 of the
Constitution, as well as Articles 6 and 7 of the Convention on the
Protection of Human Rights and Fundamental Freedoms.

Having heard the report of Judge S. Hasanova on the case,
speeches of representatives of interested subjects and experts, opin-
ion of the expert, examining and discussing the materials of the case,
the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DETERMINED AS FOLLOWS:

The Baku Appellate Court applied to the Constitutional Court of
the Republic of Azerbaijan (hereinafter — the Constitutional Court)
for interpretation of paragraph 1 and 3 of the Note to Article 177 of
the Criminal Code of the Republic of Azerbaijan in the light of
Articles 16 and 177.2.2 of the Criminal Code of the Republic of
Azerbaijan, Articles 60 and 71 of the Constitution, as well as
Articles 6 and 7 of the Convention on the Protection of Human
Rights and Fundamental Freedom:s.

The application indicated that the Baku Court of Appeal had been
filed a criminal case based on an appeal protest related to the con-
viction of A.Hamzayev under Article 177.2.2 of the Criminal Code.
The Court decision on this criminal case has established that the
accused has repeatedly committed theft.

So, in order to seize another's property secretly, on September 10,
2015, he plundered a brake winding of the machine in elevator sec-
tion of the building and damaged the property owner in the amount
of 106 manat.

Later, A.Hamzayev again with the purpose of seizing another's
property, committed repeatedly theft crimes from September 11 to
December 24, 2015, separating cables and stealing brake windings
from the machine section of elevators located in different buildings
with a damage of 106 manat per each episode, together 62 episodes.

A.Hamzayev was sentenced to 3 years and 3 months of imprison-
ment on charges of committing a crime under Article 177.2.2 of the
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Criminal Code with the decision of the Surakhani District Court of
Baku on October 23, 2017 and placed under the probation period of
1 year and 6 months in accordance with Article 70 of the Criminal
Code.

The state prosecutor filed an appeal protest and requested elimi-
nation of part on application of Article 70 of the Criminal Code and
imprisonment of A. Hamzayev under Article 177.2.2 of the Criminal
Code.

According to the Baku Court of Appeal, the lack of clarification
at legislation regarding the fact that the requirement about the
amount of damage caused with the firstly committed act should
exceed five hundred manats, and if it was repeatedly should exceed
one hundred manats for the purpose of interpreting the act as a
repeated theft, creates hardships in the court's practice violating the
principle of legal certainty. Thus, liability provided for in Articles
177.1, 178.1 and 179.1 of the Criminal Code arises when the prop-
erty owner or other owner is damaged more than five hundred man-
ats, but not more than five thousand manats. The liability provided
for in Articles 177.2.1-177.2.3-2, 177.2.5 and 177.3.1 of this Code
shall arise in the event of damage to property owner or other owner
in the amount of more than one hundred manats. As it can be seen,
the damage caused to the owner or other owner of the property for
the simple theft act must exceed five hundred manats and in the
event of repeated repetition more than one hundred manats.

According to the applicant, there is a need to interpret the men-
tioned Articles to formulate a common judicial practice with respect
to the acts, depending on the amount of damage incurred when the
same acts were repeated.

The Plenum of the Constitutional Court considers it important to
mention the following regarding the application.

According to the Paragraph I of Article 13 of the Constitution, the
property in the Azerbaijan Republic is inviolable and is protected by
state.

Property is an economic and legal category and constitutes a set
of actual social relationships, such as possession, usage, and dispos-
al of property obtained and owned by the proprietor. When regulat-
ed by legal norms, these relations take legal form and are legally pre-
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scribed by the rights of the proprietor as possessing of movable and
immovable property, and using and disposing it.

The property was also included in the list of objects protected by
criminal law and its protection was defined as one of the main duties
of the Criminal Code. According to Article 2.1 of the Criminal
Code, duties of the Code are: providing of the peace and safety of
mankind, protection of rights and freedom of the person and the cit-
izen, of property, of economic activities, of social order and public
safety, of environment, of constitutional grounds of the Azerbaijan
Republic from criminal encroachments, and also the prevention of
crimes.

It should be noted that the norms of the Criminal Code on offens-
es against property are constantly improved by the legislator.

By the Order No2668 of the President of the Republic of
Azerbaijan dated February 10, 2017 "On improvement of activity in
the penitentiary sphere, humanization of the penal policy and the
extension of the application of alternative punishment and procedur-
al compulsory measures not related to isolation from society", an
important boost was given to the implementation of further reforms
for the liberalization of the criminal law policy, by restricting the
application of arrests and deprivation of liberty for crimes which do
not represent big public danger and less serious crimes, decriminal-
ization of offenses and the application of broader alternative penal-
ties. According to the Law of the Republic of Azerbaijan "On
Amendments to the Criminal Code of the Republic of Azerbaijan"
dated October 20, 2017, adopted in connection with the execution of
the Order, many articles of the General and Special Part of the
Criminal Code, including Article 177 of the Criminal Code and its
Note section have been changed.

In Article 177.1 of the Criminal Code and changes to the "Note"
section, it 1s shown that the criminal liability occurs in the event of
a criminal offense against the property owner or other possessor in
excess of five hundred manats, but not more than five thousand man-
ats, and penalty that can be imposed vary from the public works
from three hundred sixty to four hundred and eighty hours or cor-
rective works for up to two years, or limitation of the liberty for the
term up to two years, or imprisonment for the term up to two years.
Before these changes, liability for theft of property was borne when
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the property owner or other possessor suffered for more than one
hundred, but not more than three thousand manats (the text of the
Criminal Code eliminated from December 1, 2017 on).

Thus, taking into consideration the socio-economic processes tak-
ing place in the country, the amount for occurance of criminal lia-
bility for the offenses against property committed for the first time
has been increased from one hundred to five hundred manat.

Taking into account these changes, the Plenary of the
Constitutional Court considers it necessary to review the relevant
provisions of the Criminal Code.

Chapter 23 of the Criminal Code is devoted to crimes against
property. Offenses of this category include theft, fraud, embezzle-
ment or extortion, loot, robbery and so on. Among these crimes,
plundering has special place.

Plundering is to take possession of another's property illegally
and indispensably by damaging the property owner and other pos-
sessor for the benefit of himself or other persons.

Article 177 of the Criminal Code has identified the theft as a
covert plundering of another's property. The secretive way of
seizure, which is an objective aspect of this offense, differentiates
theft from other forms of plundering. During the theft, the criminal
takes the property of the victim out of his will, and passes it to his
own disposal. When it comes to coverty, it is understood as that the
committal offense is unknown to both the proprietor and the other
persons.

Defining criminal elements of the theft is of great importance for
the criminal-legal assessment of the offense.

Necessary and facilitative elements have huge importance in the
formation of the composition of criminal act. Necessary elements
are such traits of each criminal act that without them the act does not
constitute a criminal offense. Facilitative elements are those which
are not necessary for all the criminal acts and play various roles in
different compositions. Such elements include the time, place, and
method of committal of the offense, characterizing the objective side
of the offense, motive and purpose, characterizing the subjective
side of the offense and so on.

Separation of the elements of the criminal composition into nec-
essary and facilitative elements is of great importance for the identi-
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fication of separate criminal offenses and differentiating similar
offenses. For example, while plundering one's property in a secretive
way is a necessary element of theft (Article 177), it is an assessing
element in an offense of deliberate killing with commonly danger-
ous method (Article 120.2.4).

There is also significant legal importance of the concrete and
evaluative elements of the criminal composition. The concrete ele-
ments are clearly defined in the text of the norms of the Criminal
Code. For example, the amount of damage inflicted with theft
offenses (Note section of Article 177), the considerable and large
extent of the damage suffered because of offenses committed in eco-
nomic activity field (Note section of Article 190) and so on.

An analysis of Article 177 of the Criminal Code gives rise to con-
clude that the secretive way of plundering another person's property
is a necessary element of the objective aspect of the theft. Secret
plundering also acts as a necessary element when those acts are
repeated. The amount of damage inflicted on the proprietor or other
owner of the property, as a specific sign, is indicated by the legisla-
ture in the "Note" section, taking into account the essential elements
of the offense.

Therefore, the Plenary of the Constitutional Court considers that
"the same acts" of Article 177.2 of the Criminal Code implies only
the necessary element of the theft under Article 177.1 of the Code,
1.e. the secret plundering of the other person's property. The amount
exceeding five hundred manats mentioned in Paragraph 1 of Note
section of Article 177 of the Criminal Code is concrete element of
criminal composition being part of Article 177.1 of this Code, while
the amount exceeding one hundred manats belong to Article 177.2
of the Code.

It should be noted that Paragraph 3 of "Note" section of Article
177 of the Criminal Code also establishes the repetition of the same
crimes, as well as the repetition of various crimes. According to this
paragraph, if the person who committed any or some of the offens-
es set forth in Articles 177-183, as well as Articles 213-3, 217, 227,
232 and 235 of the Code, commits again any of the offenses stipu-
lated by Articles 177-183 of this Code (except as provided for in
Article 16.3 of this Code), it shall be deemed to be repetition of the
crimes.
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The Plenum of the Constitutional Court stated in its judgment
"On Interpretation of Article 18.5, Article 61.1.1 and 65 of the
Criminal Code of the Republic of Azerbaijan" of 18 March 2013
referring to the institute of repetition as that the set of crimes are
characterized as aggravating criminal liability. The consecutive
committal of offense by a person allows him to obtain practice in
committing criminal offense, making his subsequent criminal activ-
ity more dangerous.

In its judgment of 4 March 2013 on "Interpretation of Paragraph
3 of the Note section of the Article 177 of the Criminal Code of the
Republic of Azerbaijan", the Plenum of the Constitutional Court
stated that the repetitive committal of crime by the person proves, as
a rule, his constant criminal inclination, which is, in the end, a sign
of high public danger.

The Plenary of the Constitutional Court reiterates that the fact
about that the person committed at least two publicly dangerous acts,
must be established, in order to consider the case as repetitive com-
mittal of crime. This fact always points to that the repetition charac-
terizes the presence of adverse features in the perpetrator. Repetition
involves the commitment of crimes at different times. Although the
perpetrator has an opportunity to choose a legal behavioral in a vari-
ety of living conditions, his choice of the conduct prohibited by
criminal law proves his high public danger. Paragraph 17 of Part 1
of Article 94 of the Constitution relates the definition of crimes and
other offenses, and the responsibility for their commitment to exclu-
sive jurisdiction of the legislative authority.

The Plenum of the Constitutional Court considers that, the legis-
lator, taking into account the degree of danger of theft in the aggra-
vated circumstances, as well as repetitive theft referred to in Article
177.2 of the Criminal Code, and the degree of public danger of the
perpetrators of this crime, established harsher criminal responsibili-
ty for the purpose of ensuring the principle of fairness.

On the basis the above-mentioned, the Plenum of the
Constitutional Court comes to the following conclusions:

— The expression "the same acts" in Article 177.2 of the Criminal
Code envisions only necessary element of theft referred to in Article
177.1 of this Code, i.e. the secret plundering of other person's prop-
erty;
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— Amount more than five hundred manats and amount more than
one hundred manats mentioned in paragraph 1 of Note section of
Article 177 of the Criminal Code constitute a concrete element of
the offense being part of Article 177.1 and 177.2 of the Code,
respectively;

— In case of repetitive committal of theft twice or more than twice,
criminal liability under Article 177.2.2 of the Criminal Code
emerges if the property owner or other owner is subject to damage
more than one hundred manats for each act.

Being guided by the Parts V and IX of Article 130 of the
Constitution of the Republic of Azerbaijan and Articles 60, 62, 63,
65-67 and 69 of the Law of the Republic of Azerbaijan "On
Constitutional Court", Plenum of the Constitutional Court of the
Republic of Azerbaijan

DECIDED:

1. The expression "the same acts" in Article 177.2 of the Criminal
Code envisions only necessary element of theft referred to in Article
177.1 of this Code, ie the secret plundering of other person's property;

2. In case of repetitive committal of theft twice or more than
twice, criminal liability under Article 177.2.2 of the Criminal Code
emerges if the property owner or other owner is subject to damage
more than one hundred manats for each act

3. The decision shall come into force from the date of its publica-
tion.

4. The decision shall be published in "Azerbaijan", "Respublika",
"Xalq Qazeti" and "Bakinskiy Rabochiy" newspapers, and "Bulletin
of the Constitutional Court of the Republic of Azerbaijan".

5. The decision is final, and may not be cancelled, changed or
officially interpreted by any institution or official.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“Omanatlorin sigortalanmasi haqqinda” Azarbaycan
Respublikas1 Qanununun 2.1.2.6-c1 maddasinin
sorh edilmasina dair

5 sentyabr 2018-ci il Baki sohari

Azarbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Ceyhun Qaracayev,
Rafael Qvaladze, Mahir Muradov, Isa Necafov ve Kamran Safiyevden
(moruzoa¢i-hakim) ibaret torkibde,

moahkama katibi — Foraid Sliyevin,

maraqli subyektlorin niimayendeleri — Azerbaycan Respublikasi
Nazirlor Kabinetinin niimayendaleri Azerbaycan Respublikas1 Ma-
liyye Bazarlarina Nozarot Palatasinin Hiiquq ve icraat departamen-
tinin Problemli maliyye sahalori ilo i sektorunun boyiik hiiqugsii-
nast Mehommoad Hosenli, Omanatlorin Sigortalanmas1 Fondunun
Maliyye departamentinin direktor miiavini Aslan Zeynalov ve Hii-
quq Departamentinin Korporativ hiiquq sobasinin miidiri Homide
Quliyeva, Azarbaycan Respublikas1 Milli Maclisi Aparatinin Iqtisa-
di ganunvericilik sébasinin sektor miidiri Nadir Sultanovun,

ekspert — Bak1 Dovlat Universitetinin Miilki proses ve kommer-
siya hiiququ kafedrasinin dosenti, hiiquq iizro falsefo doktoru Os-
mor Dliyevanin,

miitoxassislor — Baki Apellyasiya Mahkomasinin hakimi Homid
Homidov ve Azarbaycan Respublikasi Markezi Bankinin Korpora-
tiv hiiquq s6besinin aparict meslehatgisi Porviz Hiiseynovun istira-
ki ile,

Azorbaycan Respublikas1 Konstitusiyasinin 130-cu maddesinin
IV hissesino miivafiq olaraq xiisusi konstitusiya icraat1 qaydasinda
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aciq mohkema iclasinda Azerbaycan Respublikas1 Nazirlor Kabine-
tinin sorgusu osasinda “Omansatlorin sigortalanmas1 haqqinda”
Azoarbaycan Respublikasi Qanununun 2.1.2.6-c1 maddesinin serh
edilmesine dair konstitusiya isine baxdu.

[s {izro hakim K.Sefiyevin moruzesini, maraqli subyektlorin nii-
mayondalerinin ve miitoxassislerin ¢ixislarini, ekspertin royini din-
layib, is materiallarini arasdirib miizakire edarok, Azerbaycan Res-
publikas1 Konstitusiya Mehkamasinin Plenumu

MUOYYON ETDI:

Azarbaycan Respublikasinin Nazirler Kabineti Azerbaycan Res-
publikasinin Konstitusiya Mehkemasine (bundan sonra — Konstitu-
siya Moahkemasi) sorgu ile miiraciat edarak toshih tedbirinin totbi-
qinden sonra @manatlarin sortlorinin doyisdirilmesi (faiz deracesi-
nin asag1 salinmasi) yolu ile qorunan emanat (depozit) statusuna aid
edilmis emanetlorin, homg¢inin illik faiz deracoesine alave bonuslar
totbiq olunmus emanatlorin qorunan emanat hesab edilib-edilmo-
masi baximindan “Omanatlorin sigortalanmast haqqinda™ Azarbay-
can Respublikasi Qanununun (bundan sonra — “©Omansetlerin sigor-
talanmas1 haqqinda” Qanun) 2.1.2.6-c1 maddesinin serh edilmesini
xahis etmisdir.

Sorguda gosterilir ki, Azarbaycan Respublikasi Maliyye Bazarla-
rina Nozarat Palatasinin (bundan sonra — Maliyye Bazarlarina Ne-
zarat Palatas1) Direktorlar Surasinin 2017-ci il 22 dekabr tarixli qo-
rar1 ilo "DemirBank" A¢iq Sehmdar Cemiyysatine (bundan sonra —
“DemirBank” ASC) bank fealiyyatinin hayata kegirilmasi ii¢lin ve-
rilmis 1992-ci il 23 fevral tarixli lisenziya logv edilmisdir. Homgi-
nin Maliyye Bazarlarina Nozarot Palatasinin miiracioti esasinda Ba-
ki1 Apellyasiya Mohkomasinin 2017-ci il 27 dekabr tarixli qorari ilo
"DomirBank" ASC miiflis elan edilmis vo Omanstlorin Sigortalan-
mas1 Fondu (bundan sonra — Fond) banka legvedici toyin edilmisdir.

Maliyyo Bazarlarina Nozarot Palatas1 "DemirBank" ASC-ye gar-
s1 qorunan emanatlorin hacminin artirilmasi, habelo mévcud oma-
natlerin (depozitlerin) sortlerinin deyisdirilmesi yolu ile qorunan
omanat (depozit) statusuna aid edilmasine dair emsliyyatlarin hoya-
ta kecirilmosi ve ya aqdlarin baglanmasinin dayandirilmasi barade
toshih todbirlari totbiq etmis vo bu barede 2017-ci il 27 sentyabr ta-

64



rixli moktubla banka, homg¢inin “©Omanatlarin sigortalanmast hag-
qinda” Qanunun 21.4.4-cti maddeasine osasen 2017-ci il 19 oktyabr
tarixli moktubla Fonda mealumat vermisdir.

Qeyd olunan tashih tedbirlerinin totbiq olunmasina baxmayaragq,
“DemirBank” ASC teroefinden emanatlorin (depozitlerin) sortlori
omanat miiqavilalarine olave sazislor baglanilmasi yolu ile deyisdi-
rilorak faiz dereceleri asagi salinmis ve bununla da qorunmayan
omanatlor qorunan emanetler statusuna aid edilmisdir.

Sorguveran hemginin geyd edir ki, “DemirBank” ASC bankin
omanat moahsulu olan “Y1gim” ve “Gdy” emanat moahsullar {izre
omanat miiqavilelorine alave sazis imzalamaqla Fondun Himayagi-
lik Surasi terafinden qorunan emanatlar lizre miieyyen edilon illik
faiz deracasinin yuxar1 haddi olan (milli valyutada illik 15 faiz, xa-
rici valyutada illik 3 faiz) emanet faizlerinden basqa emanat¢ilora
bonus (+2 faiz) verilmasi 6hdoliyi gotiirmusdiir.

Sorguveran hesab edir ki, yuxarida gqeyd olunan emanatlarin qo-
runan amanat hesab edilib-edilmamasi ile bagl tocriiboede yaranan
ziddiyyetlerin aradan qaldirilmasi megsedi ilo “Omansatlorin sigor-
talanmas1 haqqinda” Qanunun 2.1.2.6-c1 maddesinin serh edilmesi-
no zorurat yaranmisdir.

Konstitusiya Mehkamasinin Plenumu sorgu ile bagl asagidakila-
11 geyd edir.

Omanatlarin sigortalanmasi sisteminin yaradilmasinin maqsedi
banklar ve xarici banklarin yerli filiallar1 6deme qabiliyyatini itir-
dikde, fiziki sexslerden emanate gobul olunmus pul vesaitinin iti-
rilmosi riskinin garsisini almaq, maliyye ve bank sisteminin sabitli-
yini vo inkisafin1 tomin etmoakdir.

Qanunverici bank emanatlorinin gaytarilmasini temin etmak
mogsadi ile sigorta hadisesi bas verdikde emanstler iizre kompen-
sasiyanin 0danilmesini nazerde tutan “Omansatlorin sigortalanmasi
haqqinda” 2006-c1 il 29 dekabr tarixli Qanun gebul etmisdir. Bu-
nunla yanasi, Azerbaycan Respublikasi Prezidentinin 2007-ci il 9
fevral tarixli Formanina asason ©manotlorin Sigortalanmasi Fondu
yaradilmisdir.

Konstitusiya Mehkemasi Plenumunun “Omanatlerin sigortalan-
masi1 hagqinda” Azearbaycan Respublikasi Qanununun 27.3-cii mad-
desinin Azerbaycan Respublikasi Konstitusiyasinin 13-cii maddesi-
nin I hissesino, 29-cu maddesinin I, II ve III hissalorine, 149-cu
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maddesinin I ve III hissalerine uygunlugunun yoxlanilmasina dair”
2017-ci il 6 1yul tarixli Qoararinda gosterilmisdir ki, sigorta hadisosi
bas verdikde Fond terefinden har bir istirak¢1 bankda sigortalanmis
omanat lizro kompensasiyanin ddenilmesi he¢ do bank emanatinin
qaytarilmasi ve ya Fondun bankin 6hdeliyini 6z iizerine gdtiirmasi
anlamin1 vermomolidir. Fond terefinden kompensasiya @manatginin
lacok mahdudiyyatlarin avezi kimi ddenilir. Beloliklo, Fondun asas
moagsadi qoyulan amanatlerin miilkiyyet kimi geri qaytarilmasi de-
yil, @manatgiloerin banklarda olan emanetlerini sigortalamaqla onla-
ra doye bilecok maddi ve manavi ziyani oen qisa miiddetds ganun-
vericilikle miioyyon edilmis gaydada kompensasiya etmoaklo 6lkoe-
nin maliyye vo bank sisteminin inkisafina dastek olmaqdir.

“Omanatlorin sigortalanmasi haqqinda” Qanun Azerbaycan Res-
publikasinda faaliyyat gostoren banklarda fiziki sexslarin emanat-
larinin kollektiv icbari sigortalanmasi sisteminin yaradilmasi vo foa-
liyyeti, o climladon emansatlar iizre kompensasiya 6danilmesi gay-
dalarini miieyyen edir.

“Omansatlorin sigortalanmasi haqqinda” Qanunun 2.1.2.6-c1
maddasine asasen, calb edildiyi giine bu Qanunun 8.1.20-ci madde-
sino uygun olaraq miioyyen edilmis hadden yuxari illik faiz derace-
si 1l gobul edilmis emanatler qorunmayan emanatlare aid edilir.

Homin Qanunun 8.1.20-ci maddasine gore, Fondun Himayogilik
Suras1 qorunan emanetler iizre illik faiz derecesinin yuxari1 haddini
maliyyo bazarlarina nazareat orqani ve Azarbaycan Respublikasinin
Morkoazi Banki ile razilasdirmaqla miieyyen edir.

Qeyd olunmalidir ki, Fondun Himayagilik Surasi qorunan ema-
natler tizra illik faiz deracesinin yuxart haddinin miieyyen edilmo-
st ile bagh bir nego gorar goebul etmisdir. Belo ki, 2009-cu il 10 iyun
tarixli gorar ilo qorunan emanatlar iizre illik faiz deracesinin yuxa-
r1 haddi 15 faiz, 2013-cii il 1 avqust tarixli gorar ile 10 faiz, 2015-ci
il 24 fevral tarixli qorar ile 12 faiz, 2016-c1 il 2 mart tarixli qorar ilo
xarici valyuta tizroe 3 faiz, milli valyuta iizre 12 faiz miioyyen edil-
misdir. Fondun Himayegilik Surasinin 2016-c1 il 16 sentyabr tarixli
qgorart ilo ise banklarda qoebul edilon emanatlorin illik faiz deracasi
xarici valyuta tizroe 3 faiz, milli valyuta {izre 15 faiz olmaqla 3 (iic)
il miiddetinde tam sigortalanmasi miioayyen edilmisdir.
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Gorilindiiyii kimi, Fondun Himayaogilik Surasi torefinden ayri-ay-
r1 vaxtlarda qebul olunmus gerarlarda qorunan emanatler iizre miix-
tolif faiz doeraceleri nezerds tutulmusdur.

“Omanatlorin sigortalanmasi haqqinda” Qanunun 2.1.1-ci mad-
dosina goroe, emanat — hesablanmis faizler de daxil olmagla, bankin
milli ve xarici valyutada gebul etdiyi ve miivafiq ganunvericiliye vo
ya miiqaviloye asasen geri 6domali oldugu pul vasaitleridir.

Bank ve amanatg¢iler arasinda miinasibeatlor Azarbaycan Respub-
likas1 Miilki Macallasinin (bundan sonra — Miilki Macalla) 51-ci
foslinin normalar1 ve “Banklar haqqinda™ Azerbaycan Respublika-
siin Qanunu (bundan sonra — “Banklar haqqinda” Qanun) ile ton-
zimlonir.

Miilki Macollonin 944.1-ci maddeasine asasen, bank emanati (de-
pozit) miigavilesine gore bir toraf (bank) basqa terefden (emanatci-
den) ve ya basqa teraf (emansat¢i) tigiin daxil olmus pul mablagini
(emanati) gebul edoerak miiqavilode nezerde tutulmus sertlorle vo
gaydada emanat meblagini emanat¢iys gaytarmagi ve onun iigiin
faizlor 6demoyi 6hdesine gotiiriir.

Bank amanati miigavilesi @manatcinin emanati banka verdiyi an-
dan baglanmis sayilir vo emanat¢inin qoydugu emanot iizro faizle-
r1 alde etmoak hiiququ yaranir. Bank depozit emsliyyati lizre faiz de-
rocelorini miieyyen edir vo faizin miqdari, bir gayda olaraq, bank
omanati miigavilesinda gosterilir. Belo ki, Miilki Macallonin 948.1-
ci maddesine osason, bank omanoatciyo omanatin mablogi {igiin
bank emaneti miiqavilesi ile miioyyenloesdirilmis miqdarda faizler
odayir. Miiqavilede ddenilen faizlerin miqdar1 haqqinda sertlar ol-
madiqda bank faizleri bu Macallonin 449.1-ci maddesine uygun
miieyyoanlosdirilon miqdarda 6demslidir. Beloaliklo, bank emanati
miiqavilasinde faizlerin miqdar1 gosterilmadiyi halda bels, faizlor
Morkozi Bank torefinden miieyyenloesdirilon bank ucot deracesi
osasinda toyin edilir.

Bank amansati miigavilasi lizre bankin asas vozifelerinden biri
omanatlorin qaytarilmasinin tomin edilmosidir. Miilki Macallonin
950.1-ci maddesine gore, banklar fiziki sexslerin emanatlorinin
gaytarilmasini icbari sigorta yolu ile, qanunda nezerde tutulan hal-
larda ise basqga iisullarla temin etmolidirlor.

Bununla elagadar qeyd edilmolidir ki, “Omanetlorin sigortalan-
mas1 haqqinda” Qanunun 13.4-cii maddesine asasen, toqvim haqla-
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11 istirak¢1 banklarin Fondun reyestrine daxil olundugu giinden bas-
layaraq, birinci ilde qorunan emanatlorin riib arzinde orta giinliik
galig mablaginin 0,15 faizi, sonraki illerde ise 0,125 faizi hacmin-
do Odenilir. Qeyd edilon Qanunun 22.1.1-ci maddesine osasen,
Fond banklardan amanatler haqqinda hesabatlar alir.

Hoamginin Fondun Himayagcilik Surasi torefinden tesdiq edilmis
“Istirakc1 banklar terafinden ®mansatlerin Sigortalanmas1 Fonduna
taqvim haglarinin 6denilmasi ve hesabatlarin toqdim edilmasi Qay-
dalar1”nin 2.1-ci bandins asasen, taqvim haqlar1 banklar terefinden
har riib 6denilir. Bu Qaydalarin 3.1-ci bandina gora, bankin verdiyi
riibliik hesabatlarda da emanatin qorunan ve ya qorunmayan olmasi
mieyyonlosdirile biler.

“Omanstlorin sigortalanmasi hagqinda” Qanun istirak¢1 bankda
sigorta hadisesinin bas vermasi ile alagedar qorunan emanatlor {iz-
ro miloyyon edilmis illik faiz deracesi haddine riayot olunmagqla
baglanilaraq bankin emseliyyat sistemine qorunan @manat kimi daxil
edilmis bank emanati miiqavileleri asasinda kompensasiya 6donil-
masini nazordoe tutur.

Bununla slagedar olaraq qeyd edilmelidir ki, “DemirBank”
ASC-nin foaliyyet gostordiyi dovrde emanat miigavilesi lizro faiz
deraceleri asas gotiiriilmakle geyd olunan amanatlor bankin eme-
liyyat sistemin® qorunan emanat kimi daxil edilmis ve heamin ama-
noatlere gore Fonda toqvim haglar1 hesablanaraq 6denilmisdir.

Qeyd olundugu kimi, “DemirBank” ASC miisterilorle iki miiqa-
vile baglamisdir. Bunlardan biri illik faiz deracesinin yuxari had-
dinds bank amanaeti miiqavilesi, digeri ise alave bonus ddenislori-
nin verilmosi baradoe sazis olmusdur.

Bank ilo emanstgilor (miisterilor) arasinda baglanilan 2 faiz bo-
nus (mikafat) miiqavilaleri miilki qanunvericiliyin asas prinsiple-
rindan biri olan miiqavile azadlig1 prinsipine asaslanmisdir.

Miiqavile azadligi Azerbaycan Respublikasi Konstitusiyasinin
(bundan sonra -Konstitusiya) 29-cu ve Miilki Macellenin 152.1-ci
maddolarinde nazerde tutulmus miilkiyyet, eloco do Konstitusiya-
nin 59-cu maddesinde tesbit edilmis azad sahibkarliq hiiquqglarmin
reallagdirilmasi elementlorinden biri kimi ¢ixis edir. Miilki ganun-
vericiliys miivafiq olaraq miigavile azad qaydada baglanilir ve moaz-
munu toraflorin iradesi ilo miiayyenlasdirilir. Belo ki, Miilki Me-
collenin 390-c1 maddasi ilo fiziki ve hiiquqi sexslore azad surotde

68



miiqavilaler baglamaq ve bu miigavilalerin mezmununu miioyyon-
losdirmoak tominat1 verilir. Miiqavile azadliginin mezmununu for-
malagdiran elementlar sirasina se¢diyi kontragentlo miigavile bagla-
maq (ve ya baglamamaq), onun névii ve formasini, habeloe baglanan
miigavilenin sertlarini, o climleden miivafiq qiymatlori miioyyen
etmok azadligini aid etmok olar.

Bank emanatgilori calb etmak {i¢iin 6z tosobbiisii ilo diger 6danis-
lar eda biler. Belo ki, emanatden alde edilon diger nov golirler (he-
diyye, bonus) bankin emanat siyasetinin bir formasidir. Bu baxim-
dan emanatci (miistori) tam serboast sokilde alave galir alde etmak
magsadi ile bankla alave miiqavile baglamaq hiiququna malikdir.

“Omanatlorin sigortalanmas1 haqqinda” Qanunun 2.1.2.6-c1
maddasinin talablerine uygun olaraq @emanatin qorunan emanat sta-
tusuna aid edilmasi tiglin emanate gore 6danilon cemi faiz qorunan
omanatlor ii¢lin miiayyon edilmis illik faiz deracasinden artiq olma-
malidir. ©Omanatden alde edilon bonus bankin @mansat siyasatinin
bir formasi oldugundan illik faiz deracesine aid edilmemsalidir.

Konstitusiya Mahkemasi Plenumunun genastine gore, bonuslar
nozoro alinmamagla emanat miiqavilesi lizre qorunan emanatlor
liclin miiayyoan edilmis illik faiz deracesi ilo gobul edilmis emanat-
larin bankin emsliyyat sistemine qorunan emanat kimi daxil edil-
masi vo Fonda teqvim haqlarinin 6denilmesi sigorta hadisasi bas
veran zaman amanatcilore kompensasiyanin 6danilmasi {li¢iin asas
hesab edilo biler.

Konstitusiya Mahkemasinin Plenumu sorguda qaldirilan diger
masale — toshih tadbirinin tetbiginden sonra sertlori doyisdirilmis
(faiz deracesinin asagi salinmasi yolu ile) emansatlorin qorunan
omanot hesab edilib-edilmomeosi ilo slagoedar, ilk ndvbadoe, “toshih
todbirlori”nin mahiyyetine aydinliq getirilmasini vacib hesab edir.

“Banklar hagqinda” Qanunun 47.1-ci maddesine uygun olaraq,
bank terefinden prudensial normativlerin ve teleblarin pozulmasi-
na, onun faaliyyetinin bu Qanunun, “Cinayat yolu ile olde edilmis
pul vesaitlorinin ve ya diger emlakin leqallagdirilmasina ve terror-
culugun maliyyelosdirilmasine qars1 miibarize haqqinda” Azerbay-
can Respublikast Qanununun ve maliyye bazarlarina nezarat orqa-
ninin normativ xarakterli aktlarinin telebleri pozulmagla heayata ke-
cirilmoasina, maliyye bazarlarina nazarat orqaninin verdiyi lisenzi-
yaya vo icazoaye daxil edilmis mehdudiyyetlorin pozulmasina yol
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verdiyini miiayyen etdikda, yaxud bu ciir pozuntulara sebab ola bi-
locok osaslar agkar etdikde pozuntunun xarakterinden asili olaraq
maliyye bazarlarina nezarat orqaninin banka tasir todbirlerini totbiq
etmak hiiququ vardir.

Homin Qanunun 47.4-cii maddesine gore, maliyye bazarlarina
nozarat orqaninin banka icras1 macburi olan seroncaminda bu Qanu-
nun 48-ci maddesinde gosterilmis teshih toedbirlerinin hoayata kegiril-
masi vo ¢atismazliglarin aradan qaldirilmasi miiddetleri barade ban-
ka yazili gostorig verilir. Bankin maliyye veziyysatinin saglamlasdi-
rilmasina yonoaldilen teshih todbirloari totbiq edildikde, bank verilon
soroncama miivafiq olaraq todbirin hoyata kegirilmoasi planmi iki
hofto miiddetinde maliyye bazarlarina nazarot orqanina toqdim edir.

Maddanin mazmunundan goriindiiyii kimi, toshih tedbirinin totbiqi
hamg¢inin banklarin maliyye veziyyatinin saglamlagdirilmasina, ban-
kin restrukturizasiyasi vo barpasina yonalir. “Banklar haqqinda” Qa-
nunun 48-ci maddesinds aks olunmus teshih tedbirlerinin asas mag-
sodi movcud durumu nazere alaraq bankin 6ziine yeni 6hdsliklor ya-
ratmamasi, movcud 6hdoliklorinin artirilmamasi vo homin 6hdolikle-
rin hacminin azaldilmasidir. Homin maddeye gore, maliyyo bazarlari-
na nazarat orqani banka asagidaki toshih todbirlorini totbiq edo biler:

— bank foealiyysatinin ayri-ayri novlerinin hoyata kecirilmasinin
mohdudlasdirilmasi ve ya dayandirilmast;

— inzibatgilarin vezifelerinden miiveqgeti kenarlagdirilmast;

— banka aidiyyati olan sexslorle bank emeliyyatlarinin ve aqdle-
rin hoyata kegcirilmasinin dayandirilmast;

— depozitlerin gabul edilmoasinin mahdudlasdirilmast;

— maliyye giizastlorinin verilmasinin dayandirilmasi ve s.

Onu da geyd etmok lazimdir ki, “Omanstlerin Sigortalanmasi hag-
qnda” Qanunun 13.2, 14.3,21.4.4, 21.6, 22.3.2, 27.13 ve 30.2-ci mad-
delerinde de Maliyye Bazarlarma Nezarat Palatasinin istirak¢1 bankin
amanatlari coalb etmoak hiiququnun dayandirilmasi selahiyyeti 6z oksi-
ni tapmisdir. Burada da ganunvericiliyin asas maqsadi bankin 6ziine
yeni 6hdslikler yaratmamasi ve ya mdévcud 6hdeliklerin hacminin arti-
rilmamasidir.

Qanunvericiliyin telebine gore, Maliyye Bazarlarina Nozarot Pa-
latasinin maliyye bazarlarina nezarat orqani olaraq, banka tatbiq et-
diyi toshih tadbiri ilo funksiyas1 bitmis sayilmamali ve bu tadbirlora
bank torofinden emal olunmasina da noazaroti hoyata ke¢irmalidir.
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Belo ki, Maliyyo Bazarlarina Nozarat Palatasinin Nizamnamaosi-
nin 1.1-ci maddeasine uygun olaraq, Palata qiymatli kagizlar bazari,
investisiya fondlari, sigorta, kredit toskilatlar1 (bank, bank olmayan
kredit toskilatlar1 ve pogt rabitesinin operatoru) ve ddanis sistemlo-
ri sahasinde foaliyyetin lisenziyalagdirilmasi, tonzimlonmasi ve ona
nozarat, habelo cinayat yolu ile olde edilmis pul vesaitlerinin veo ya
diger emlakin leqallagdirilmasi ve terror¢ulugun maliyyealasdirilme-
sinin qarsisinin alinmasi sahasinde neazarat sisteminin tokmillesdi-
rilmasini, hoamg¢inin maliyye bazarlar1 iizre nozarat sisteminin sof-
fafligin1 vo ¢evikliyini tomin etmok moagsodi ilo yaradilmisdir.

Homin Nizamnamonin 2.2.5 vo 2.2.7-ci bondlorino osason, ma-
liyye bazarlarinda davamli ve harterafli nezarsatin hoyata kegirilme-
si, yoxlamalar aparilmasi ve ya bu yoxlamalarin kegirilmeasinin
liclincii soxslore hovale edilmesi, hesabatlarin alinmasi ve emanat-
lorin sigortalanmasi sahosinde nezaret sisteminin foaliyyetinin to-
min edilmasi Palatanin fealiyyat istigametlorine daxildir.

Nizamnamaenin 3.2.3-cli bandine miivafiq olaraq, Palata nazarat
etdiyi subyektlorin saglamlasdirilmasi sahasinda tadbirler plani ha-
zirlay1r, onun icrasini alagelondirir ve icrasina nozarot edir.

Bununla yanasi, “Banklar haqqinda” Qanunun 43-cii maddesine
gora, banklar bank fealiyyetlorini ve maliyye veziyyetini oks etdi-
ron hesabatlari, o cimleden illik maliyye hesabatlar1 tortib etmsli,
Palataya ve Moerkezi Banka teqdim etmselidirlor. Homin Qanunun
44-cti maddesine miivafiq olaraq, bankin maliyye fealiyyeti har il
konar auditor terafinden yoxlanilmalidir. Kenar auditor hemg¢inin
bankin maliyye hesabatinin onun maliyye veziyysati haqqinda tam
vo obyektiv tosevviir yaradib-yaratmamasi barede hesabat ve roy
hazirlayir, inzibat¢inin ve ya her hans1 emakdasin banka miihiim ze-
ror vuran vo ona malum olan ganunsuz horoketlori barada, habelo
1dareetmoade ve ya cari fealiyyeatinde ¢atismazliglar haqqinda malu-
mat verir. Homin Qanunun 46.2-ci maddesine gore, banklar Palata-
nin inspektorlar1 ve ya Palata torafinden teyin edilen kenar auditor-
lar torafinden ilds bir defe yoxlanilir.

Homginin “Omanstlorin sigortalanmasi haqqinda” Qanunun
21.5-c1t maddasina asasen, maliyye bazarlarina nazaret orqani isti-
rakc¢1 banklar tizerinds nazaret funksiyalarini heyata kecgirarken, on-
larin Fonda 6dadiklari sigorta haqlarinin hesablanmasi, emanatcile-
rin imumilegdirilmis ugotunun aparilmasi veziyystini yoxlayir vo
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istirak¢1 banklarin Fond garsisinda bu qanunla miiayyan olunmus
ohdoliklarini yerine yetirmoadiklorini agkar etdikde, pozuntularin
aradan qaldirilmasi1 ve diizgiin hesablanmamis sigorta haglarinin
O0denilmesi barede homin banka gosteris verarak, bu hagda Fonda
molumat verir.

Konstitusiya Mehkamasinin Plenumu xiisusi olaraq qeyd edir ki,
banklara qars1 tatbiq edilen teshih tedbirleri ictimaiyyetin nozarine
catdirilmali ve emanotcilor homin tedbirler barede mealumati olde
etmok imkanina malik olmalidirlar.

“Omanatlorin sigortalanmasi haqqinda” Qanunun 30.2-ci mad-
dosine asasen, maliyye bazarlarina nezarat orqani istirak¢i bankin
fiziki sexslorden emanatleri calb etmoak hiiququnu dayandirdigda
miivafiq gorarin gobul edildiyi giinden sonraki is gliniinden gec ol-
mayaraq kiitlovi informasiya vasitelerinde bu barade elan verir vo 3
is glinlinden gec olmayaraq bildiris derc etdirir.

Fondun Himayaegilik Surasinin 2011-ci il 8 iyul tarixli gorar ile
“Istirakc1 banklar terefinden emanatlorin sigortalanmasina dair icti-
maiyyeatin mealumatlandirilmas1 Qaydalar1” tesdiq edilmisdir. Bu
qaydalar istirak¢r banklar terefinden Fondun istirak¢isi olmasi bare-
do, emanatlerin sigortalanmasi ve kompensasiyalarin 6denilmasi
sortleri haqqinda ictimaiyyetin melumatlandirilmasi, hemin malu-
matin emanat¢ilorin serbast sokilde alde ede bilacoekloeri yerlorde
vo anlasigl formada yerlosdirilmesi, habele emanatgilor torefinden
miivafiqg malumatin alde edilmasi ii¢iin onlarin yazili ve sifahi sor-
gularinin cavablandirilmast measealalerini tonzimlayir.

Hor bir halda dovlet organlar1 banklar terefinden teshih tedbirle-
rino riayat edilmasine noazaret ederok amanst¢ilorin maraqlarinin
gorunmasini tomin etmalidirlor.

Konstitusiya Mehkemasinin Plenumu qeyd edir ki, banklar tore-
finden “Banklar haqqinda” Qanunun 47 ve 48-ci maddelarinin te-
lableri pozularaq teshih tadbirlerine riayst edilmemasi emanotcilo-
rin maraqlarina menfi tosir géstermamsalidir.

Konstitusiya Mahkomesinin Plenumu hemginin vurgulayir ki,
“Omaneotlorin sigortalanmasi hagqinda” Qanunun 4.1.8-ci maddesi-
no asasen, Fond ddadiyi kompensasiya iizro mablagi reqress qayda-
sinda istirak¢1 bankdan teleb etmak hiiququna malikdir.

Gostorilonlore oasasen, Konstitusiya Moahkemesinin Plenumu
asagidaki neticelore golir:
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“Omanotlorin sigortalanmasi haqqinda” Qanunun 2.1.2.6-c1
maddasine gora, homin Qanunun 8.1.20-ci maddeasine miivafiq ola-
raq @manatin qorunan amanat statusuna aid edilmasi {igiin onun il-
lik faiz deracesi miiayyon edilmis hadden artiq olmamalidir. Oma-
natloe bagl verilon bonus illik faiz deracesine aid edilmir.

Bu Qorarin tosviri-asaslandirici hissesinde aks olunmus hiiquqi
movgeloar nozore alinaraq miioyyon edilmis hodden yuxari illik faiz
doracesi ilo gobul edilmis ve toshih todbirinin totbiginden sonra
omanatlorin sortlorinin doyisdirilmasi (faiz deracesinin agagi salin-
masi) yolu ile qorunan emanset statusuna aid edilmis emansatlor qo-
runan @manatlor hesab edilmolidir.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
IV hissesini vo “Konstitusiya Mehkemasi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddelerini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemaosi-
nin Plenumu

Q9RARA ALDI:

1. “Omansotlorin sigortalanmasi haqqinda” Azerbaycan Respub-
likas1 Qanununun 2.1.2.6-c1 maddasine gore, hemin Qanunun
8.1.20-ci maddesine miivafiq olaraq emanatin qorunan emanat sta-
tusuna aid edilmasi ticlin onun illik faiz deracesi miiloyyon edilmis
hadden artiq olmamalidir. ©manatle bagli verilon bonus illik faiz
deracesine aid edilmir.

2. Bu Qerarin tasviri-asaslandirici hissasinds aks olunmus hiiqu-
qi movgelor nozere alinaraq miiloyyon edilmis hadden yuxar illik
faiz deracesi ile gobul edilmis ve toshih tedbirinin tetbiqinden son-
ra omanatlorin sortlorinin deyisdirilmasi (faiz deracasinin asagi sa-
linmas1) yolu ile qorunan emanet statusuna aid edilmis @manatlor
gorunan amanatlor hesab edilmslidir.

3. Qerar dorc edildiyi giinden qiivveye minir.

4. Qorar “Azarbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mahkemasinin Malumati”nda derc edilsin.

5. Qeorar gotidir, he¢ bir orqan ve ya soxs torefinden logv edile,
doyisdirile ve ya resmi tofsir edile bilmez.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

IIOCTAHOBJIEHUE
[UIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIKAHCKOW PECITYBIIUKU

O TonkoBanuu crarpu 2.1.2.6 3akoHa A3epOailzKaHCKOM
Pecnyosmnku ''O crpaxoBaHum BKJIaaoB'

5 centaopa 2018 roaa ropon baky

[Mneaym Koncturynmmonnoro Cyma A3sepOaiimxaHckoii Pecry0-
muku B cocraBe @Papxama AOmymwiaeBa (mpeacenarensb), CoHbI
Canmanosoi, [xeiixyna ['apagxkaea, Padasns I'Bananze, Maxupa
Mypanosa, Mcet Hagxadgosa u Kampana [laduesa (cynps-nokna-
YUK),

C yyactueM cekperaps cyna — Papauna Anuesa,

MpecTaBUTesIel 3aMHTEPECOBAHHBIX CYOBEKTOB — IpEICTaBUTe-
neit Kabunera MunuctpoB A3zepOaiiikaHckoil Pecniybnuku crap-
HIero pHUcTa ceKkropa padboTel ¢ MPOOIEMHBIMU (PUHAHCOBBIMU
cthepamu nenaprameHTa npasa u npousBonctsa [lamarel mo Hag3o-
py 3a (puHaHCOBBIMU phIHKaMH A3zepOaiimxaHnckoil PecnyOiauku
Myxammena ['acannu, 3amecTurens AUpPEKTOpa AenapTamMeHTa ¢u-
HaHcoB DoHIa cTpaxoBaHMd BKJIaJoB AciaHa 3eiHaoBa U 3aBe-
AYIOLENH OTHEJIOM KOPIOPAaTUBHOIO IpaBa IMPaBOBOIO JeNapTaMeH-
ta ['amupsl ['ynueBoi, 3aBeqylonIero CEKTOPOM 3KOHOMMYECKOIO
3aKoHofarenbcTBa Amapara Mumn Memkiuca AzepOaiiikaHcKoi
Pecniy6rnukun Hagupa CynraHosa,

dKcIepTa — AOLEHTa Kageapsl rpaXkIaHCKOro Ipolecca U KOM-
MEpPYECKOro IpaBa BakKMHCKOro rocygapcTBEHHOTO YHHBEpPCUTETA,
JoKTopa ¢unocodun no npasy Acmep AJHMEBOH,

CHELUATUCTOB — Ccyabu bakuHCKoro amneyuisiumoHHoro cynpa I['a-
muza ['aMugoBa M BeIylmero KOHCYJIbTaHTA OT/EIa KOPIIOPATUBHO-
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ro npasa LlentpanpHoro banka A3sepbaiimxanckoil PecnyOmmku
[Tapsu3sa I'yceiiHoBa,

B coorBercTBUM C 4yactbio IV crateu 130 Konctutyuuu Aszep-
OaiikaHckoi PecryOnmuku paccMOTpen B OTKPBITOM CyaeOHOM 3a-
CeJaHUU B TMOPSKE 0COO0ro KOHCTUTYLIMOHHOTO IPOU3BOACTBA
KOHCTUTYLIMOHHOE JIeJI0 Ha OCHOBaHWM 3arnpoca Kabunera MuHu-
CTpoB A3sepOaiimxaHckoii PecryOnuku o TONKOBaHMM CTaThu
2.1.2.6 3akona AsepOaiimkanckoii Pecriyonuku "O crpaxoBaHUU
BKJIQJIOB".

3acnymas poknan cyopu K.Illadwmesa 1o geiny, BBICTYIUIEHUS
MPEACTAaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB W CIELUATHCTOB,
MHEHHE BDKCIepTa, W3ydyuB U 0OCyauB Martepuasibl jiena, [lieHym
Koncruryumonnoro Cyna AzepOaitikanckoii Pecryonuku

YCTAHOBMUI:

Kabuner MunuctpoB A3zepOaiimkaHckoil Pecriydivku, oOpaTuB-
ek ¢ 3anpocoM B Koncturyimonssiii Cyn AsepOaiimxanckoii Pe-
cryonuku (nanee — Koncturynmonnsiii Cyjr), TpOCHIT IaTh TOJTKOBA-
Hue crareu 2.1.2.6 3akona AsepOaiiikanckoit Pecrnyonuku "O
CTpaxoBaHuU BKJIaI0B" (manee — 3akoH "O cTpaxoBaHWM BKJIaIOB'")
C TOYKM 3PEHUs NPU3HAHMS BKJIaJOB, OTHECEHHBIX K CTaTyCy BKJa-
J0B (JIENO3UTOB), 3ALIUILIEHHBIX ITyTeM U3MEHEHUs! UX YCIIOBHil (CHU-
KEHUs TMPOLEHTHOM CTaBKM) MOCJE MPUMEHEHHS KOPPEKTUPOBOY-
HBIX MEp, a TakXXe BKJIaJ0B, Ha TOIOBYIO0 MPOIEHTHYIO CTaBKY KOTO-
PBIX HAYUCIICHBI JOMOJTHUTEIbHBIE OOHYCHI, 3alMIIICHHBIMHA BKJIA/Ia-
MH.

B 3anpoce ykazano, yto pemennem Coera aupektopos [lamarsr
M0 HaJ30py 3a (PMHAHCOBBIMHU phIHKaMU A3zepOaiimxanckoil Pecry6-
muku (nanee — Ilanara no Ham3opy 3a (PUHAHCOBBIMU PHIHKAMM) OT
22 nexabps 2017 roga nuuensus ot 23 ceppanst 1992 ropa, BbinaH-
Hag OTKpeITOMY aKkimoHepHoMy oOmectBy "lemup bank" (namee —
OAO "[lemup bank") mis ocyiiecTsieH!s OaHKOBCKOU JeSTeTbHO-
ctu, Obita aHHyIMpoBaHa. OTHOBPEMEHHO Ha OCHOBaHWHU OOparie-
Hud [lanarel o Hag30py 3a (PMHAHCOBBIMM PbIHKAMU peleHueM ba-
KHMHCKOTO are/uIsiuoHHoro cyma ot 27 nexabps 2017 roma OAO
"Nemup bank" Ob10 00BsIBIEHO GaHKPOTOM, M POHI CTPaXOBAHU
BKJIaIOB (manee — DoHI) Ha3HAYMI JMKBHAAaTOpa OaHKa.
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[Tanara no Hax3opy 3a (PMHAHCOBBLIMU PhIHKAMU MPUMEHMIIA B OT-
HoweHnu OAO "[Iemup Bank" KOppeKTHPOBOYHBIE MEPHI 110 YBEJIU-
YeHHI0 OObeMa 3aIlWIIEHHBIX BKJIAIOB, a TaKXe OCYIIECTBICHHUIO
oIepauuii 10 OTHECEHUIO BKJIAJOB (IEMO3UTOB) K CTATYCY 3allMILIECH-
HBIX BKJIAQ[IOB (JEMO3UTOB) IIyTEM W3MEHEHHUS UX YCIOBUM WIU IIpe-
KPAIlEHUI0 3aKJII0YEeHUs] CAENOK U muchMoM oT 27 centsiops 2017
roga yeemoMmwia o0 ®ToM OaHK, a TakKXe Ha OCHOBAHUM CTaThU
21.4.4 3akona "O cTpaxoBaHUW BKJIAAOB" MUCHMOM OT 19 OKTIOps
2017 roma — ®DoH.

HecmoTps Ha nnpuMeHeHne OTMEYEHHBIX KOPPEKTUPOBOYHBIX MEP
OAO "IOemup bank", n3MeHUB yC/IOBHS BKJIAJOB (IETIO3UTOB) IIyTEM
3aKJIIOYEHMS JOIIOJIHUTEIbHBIX COIVIAIIEHUH K JOroBOpaM BKJIAJIOB,
MOHU3UJI NIPOLEHTHBbIE CTaBKM, TEM CaMbIM HE3allUIIEHHbIE BKIIAJIbI
ObUIM OTHECEHBI K CTaTyCy 3allMIIEHHBIX BKJIAJOB.

3anpoconarenb Takxke ormeudaet, uro OAO "Hemup bauk", noa-
N1CaB JOMOJTHUTESIbHBIE COINIAIIEHUs K JOTOBOpaM BKJIAIOB MO OaH-
KOBCKUM mpofykTam "MpireiM" u "Téii", ABIFIOMUMCS IIPOLYKTOM
6aHKa, TOMUMO TIPOIIEHTOB TI0 BKJIa[aM, SBJISIONIMXCS BEPXHUM Ipe-
J€7I0M T'OfI0BOM MPOLIEHTHOW CTAaBKM (€XerogHo 15 mpoueHToB B Ha-
LMOHAIBHOM BAIIOTE M 3 NPOLEHTA — B MHOCTPAHHOW BAIIOTE), YyC-
TaHoB/IeHHOW [loneunrensckum coBeroM @OHIA MO 3aLIUILEHHBIM
BKJIa[iaM, 00s3aJICsl BBIITAYMBATH BKJIAMYUKaM OOHYC (+2 TPOIICHTA).

3anpocoaareslb CYUTAET, YTO B LIEAX YCTPAHEHUS! BO3HUKINNX Ha
IIPAKTUKE IPOTUBOPEYNI OTHOCUTEIBHO ITPU3HAHUS BBIIIEOTMEUYEH-
HBIX BKJIQJIOB 3allMIIEHHBIMU BKJIQJlaMUd BO3HHMKJIAa HEOOXOIUMOCTh B
ToJIKOBaHUU cTaThi 2.1.2.6 3akona "O cTpaxoBaHUM BKJIAIOB'.

B cBa3u ¢ 3anpocom Ilnenym KoncturynmonHoro cyna ormevaer
CIIelyIoLIee.

Lenp co3maHus CUCTEMBI CTPAXOBaHMWS BKJIQIOB 3aKJIIOYAETCH B
NIPEAOTBPAIIEHUN PHUCKA IOTEPU IEHEXHBIX CPEICTB (PU3MYECKUX
JIMLI, TIPUHSATHIX B (hOpMe BKJIAIOB, IPU yTpare IUlaTexecrnocoOHoC-
TH O0QHKOB WJIM MECTHBIX (DUIMATIOB MHOCTPAHHBIX OAaHKOB, B obec-
NEeYeHUH CTaOWIIBHOCTH U Pa3BUTHSl (PUHAHCOBOM M OaHKOBCKOM CH-
CTEMBI.

3akoHonarenb B LEI9X BO3BpallleHHss OAaHKOBCKHMX BKJIAIOB IPH-
H1 3akoH "O crpaxoBanuu BKiIaugoB"' or 29 nekabpsa 2006 rona,
MpeAyCMaTPUBAIOLINIA BBIIJIATY KOMIIEHCAIIMU 110 BKJIJaM MpU BO3-
HUKHOBEHMU CTpPaxoBoro ciy4dasd. OIHOBPEMEHHO Ha OCHOBAaHUU
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Vkaza Ilpesunenra Asepbaiiixkanckoit Pecriybonuku ot 9 despaid
2007 roma 6bi1 co3man PoHA cTpaxoBaHUS BKJIAIOB.

B Ilocranosnenun Ilnenyma Koncturynmonnoro cyma "O mpo-
BepKe coOoTBeTCTBUs cTathu 27.3 3akoHa A3zepOaiijkaHckoi Pec-
nyomuku "O crpaxoBanuu BKiaioB" yactH I crareu 13, yactam I, 11
u III crareu 29, yactam I u III crateu 149 Koncruryuuu AsepOaii-
mxaHckoi Pecriyonmuku" ot 6 urong 2017 roga ykazaHo, 4TO BbIIUIa-
Ty @OHIOM IpY BO3HMKHOBEHUM CTPAXOBOIO CJIydash KOMIIEHCALIUU
10 BKJIajly, 3aCTPAXOBAHHOMY B KaxJIOM OaHKe-y4yaCTHHKE, OTHIOIb
He CllefyeT IIOHMMaTh, KaK BO3BpallleHHe 0aHKOBCKOIO BKJIajia WU
npunsatue PoHgoM Ha cebs oOs3arenbcTBa Oanka. Kommnencarms
BblIUIaYMBaeTcd @OHIOM B LESX MPEIOTBpAILEHUs] PUCKa MOTEpU
JEHEXHBIX CPE/ICTB BKJIAMUUKOB KaK 3aMelleHHe BO3MOXHBIX Orpa-
HUYeHuid. Takum oOpa3oM, ocHOBHas 1eib DoHIa 3aKiI0vaeTcs He
B BO3BpAILIEHUH BKJIaJ0B KaK COOCTBEHHOCTH, a OKa3aHUU MOUIEPXK-
KM Pa3BUTUIO (PMHAHCOBOM M OAHKOBCKOW CHCTEMbI CTpaHbl B pe-
3yJIbTaTe KOMIIEHCAIIMU B KpaTYalIlMi CPOK B YCTAHOBIIEHHOM 3aKO-
HOJIaTEeTIhCTBOM TOPSAKE MaTepUAIbHOTO M MOPATBHOTO yiepoa, Ko-
TOPbII MOXeT OBbITh NPUYMHEH BKJIQMUUKaM, ITyTeM CTPaxOBaHMs UX
BKJIAIOB B OaHKax.

3akoH "O cTpaxOBaHMM BKJIQIIOB" OIpENESISIeT MPaBUa CO3/IaHUSL
U JIUCTBUS CHCTEMbl KOJUIEKTUBHOTO OO0S3aTETbHOTO CTPaxOBaHMS
BKJIaZ0B (PM3MYECKUX JIML, A TaKXe BBILIATHI KOMIIEHCALM IO
BKJIagaM B OaHKax, OCYLUECTBIISIIOIIUX JeqTesIbHOCTh B A3sepOaii-
mxaHckol Pecryomnuke.

Ha ocnoBanum crateu 2.1.2.6 3akona "O cTpaxoBaHUM BKJIQJIOB"
BKJIaJIbl, KOTOpPbIE OBUTH MPUHSTHI C TOJOBOM MPOLIEHTHOM CTaBKOM,
IIPEBBILIAOIIEH MIPeiel], YCTAaHOBJIEHHBI B COOTBETCTBUU CO CTaTh-
el 8.1.20 nacrosmero 3akoHa, KO JHIO ITPUBJICYEHHS, HE OTHOCST-
Csl K 3aIlMIICHHBIM BKJIAaM.

CornnacHo crarbe 8.1.20 manHoro 3akona, IloneuuTensckuii co-
BeT DoHIa ycTaHaBIMBAeT BEPXHUU MPEAE] TOAOBOM IMPOLIEHTHON
CTaBKHU 110 3alUMILEHHbIM BKJIaaM IO COIVIACOBAHUIO C OPraHOM IIO
HaJ30py 3a (pUHAHCOBBIMU pbIHKaMU U LleHTpanbHbiM OaHKOM A3ep-
Oaiikanckoii Pecriyomuku.

Cnenyer ormeruth, yto [loneuutensckuil coper MoHna NpuHAI
HECKOJIBKO pELICHUN 110 YCTAaHOBJICHUIO BEPXHEIrO Mpeneia roa0BOu
IPOLIEHTHOIN CTaBKU I10 3allMILEHHbIM BKJanaM. Tak, pelieHueM oT
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10 urons 2009 roga BepxHMIA Mpesiesl TOA0BOM MPOLIEHTHOW CTAaBKU
10 3alUILIEHHBIM BKJIagaM ObUT YCTaHOBJIEH B pa3Mepe 15 mporieH-
ToB, OT 1 aBrycra 2013 roga — 10 nporenros, ot 24 despaisa 2015
roga — 12 npouenTos, ot 2 mapta 2016 roma — 3 npoueHTa B MHO-
CTPaHHOH BaloTe, 12 MPOLIEHTOB B HALIMOHAIBbHOU BamtoTe. Perue-
nueM xe [loneuurensckoro copera @onma ot 16 cenrsiops 2016 ro-
Jla YCTAHOBJIEHO TOJIHOE CTPaXxOBaHUE B Te€UYeHHE 3 (TpeX) JIET BKJa-
J0B, TIPUHSITHIX OaHKaMH, C TOAOBOM MPOLIEHTHOM CTaBKOW 3 Mpo-
LIEHTa B MHOCTPAHHOM BaliOTe, 15 MPOLIEHTOB B HALIMOHAIBHOU Ba-
JIOTE.

Kak BugHO, B peuieHusx, nNpuHATHIX [lorneuynTesnscKuM COBETOM
@oHpa B pa3IMuHble BpEMEHa, MPEAyCMOTPEHbI Pa3HbIE MPOLIEHTHbIE
CTaBKH I10 3alUIICHHBIM BKJIaJIaM.

CornacHo crarbe 2.1.1 3akoHa "O cTpaxoBaHUU BKJIAHOB", BKJIAJ
— MpUHATbIE OAHKOM B HAIIMOHATIBHOM U MHOCTPAHHOW BAIIOTE Jie-
HEXHbIE CPEICTBA, BKJIIOYAs HAYMCIIEHHBIE IIPOLEHThI, KOTOPbIE OH
00s13aH BBITUTATUTH OOPAaTHO HA OCHOBAHUHW COOTBETCTBYIOIIETO 3aKO-
HOJATEIbCTBA WU JIOTOBOPA.

OtHomeHnss Mexay OaHKOM W BKJIQTYMKAMU PETYIHPYIOTCS HOP-
mamu raBbl 51 I'paxpanckoro Konekca AzepOaitmxkanckoii Pecry6-
miku (nanee — I'paxganckuit Komekc) m 3akoHom AsepbaiiikaH-
ckoil Pecniyormuku "O Gankax" (mamee — 3akoH "O Oankax").

Ha ocnoBanuu crareu 944.1 I'paxnanckoro Kopekca, 1o 1oroso-
py 6aHKOBCKOrO BKJIaja (Jierno3urta) ofHa CTOpoHa (OaHK), MpUHSB-
1I1asl MOCTYINUBIIYIO OT JPYrOM CTOPOHBI (BKJIQIUMKA) WIK MOCTYITUB-
LIYI0 JJI JIPYrod CTOPOHBI (BKJIAQ4YMKa) NEHEXHYI0 CyMMY (BKJIaj),
00s13yeTcs BO3BPATUTh CyMMY BKJIa[a U BBIIIATUTH MPOIICHTHI HA Hee
Ha YCJIOBUSIX U B IOPAAKE, MPELYCMOTPEHHBIX JOTOBOPOM.

HoroBop 6aHKOBCKOTO BKJIafia CYUTAETCS 3aKJIIOUEHHBIM C MOMEH-
Ta Tiepe/iayd BKJIQAYUKOM CYMMbI BKJIajia B OaHK, MPU 9TOM BO3HH-
KaeT MpaBoO BKJIAJUMKa HA MOJy4YeHUEe MPOLEHTOB MO BKjany. baHk
yYCTaHAB/IUBAET MPOLIEHTHbIE CTAaBKM IO JEMO3UTHOHM orepanuu, a
pa3Mep MpoLeHTa, KaK MpPaBUIIO, YKA3bIBAeTCsS B JOroBOpe OaHKOB-
ckoro Bkiana. Tak, Ha ocHoBaHuu crtarbu 948.1 I'paxpnanckoro Ko-
Jekca, 0aHK BBITUIAYMBACT BKJIAMYUKY MPOLIEHTHl HA CYMMY BKJIajia B
pasMepe, oIpenessieMOM JOroBOpoM OaHKOBCKOro Bkiama. [lpu oT-
CYTCTBUU B JIOTOBOPE YCIIOBUSI O pa3Mepe BBIIUIAYUBAEMBIX MPOIEH-
TOB OaHK 00s513aH BHIIIAYMBATH MPOLIEHTHI B pa3Mepe, OnpenesisieMoM
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B COOTBETCTBUU cO craTheid 449.1 nacrosmero Kogekca. Takum 06-
pas3oM, B cily4ae, eciid B JI0roBope 6aHKOBCKOTO BKJIaJa pazmep Mpo-
[IEHTOB HE YKa3aH, TO MPOIEHTHl Ha3HAYaIOTCd Ha OCHOBaHWM OaH-
KOBCKOM YYETHOW CTaBKH, YCTaHOBIEHHOM LleHTpanbHbiM baHkoM.

OnHa 13 OCHOBHBIX 3a7ay 0aHKa MO JOroBOpYy OaHKOBCKOTO BKJIa-
Ja 3aKjoyaercss B obecrieueHHH Bo3BpallleHHs: BKJagoB. CoracHo
cratbe 950.1 I'paxmanckoro Konekca, 6aHku 00s3aHbI 0OecTieyH-
BaTh BO3BpAT BKJIAOB (PU3MUECKUX JIUI[ IyTeM O0s3aTeIbHOTO CTpa-
XOBaHUS, & B IIPEJYCMOTPEHHBIX 3aKOHOM CIIy4asix — U UHBIMU CIIO-
cobamu.

B cBa3u ¢ aTuUM crienyeT OTMETHTh, YTO HA OCHOBAHUMU CTaTbU
13.4 3akona "O cTpaxoBaHMM BKJIa[OB", KaJIE€HAAPHbIE B3HOCHI BbI-
IUJIAYMBAIOTCS CO JHS BKITIOUEHHs OaHKOB-yYaCTHHKOB B peecTp
®onpna: B mepsbiid rog B oobeme 0,15 mpolieHTa, a B MOCIEIyoIIHe
roael — 0,125 npoueHTa cpegHEJHEBHONW OCTATOYHOM CYMMBbI 3allU-
LICHHBIX BKJIQJIIOB B TeueHue KBapTtaina. Ha ocHoBanuu crateu 22.1.1
oTMedeHHoro 3akoHa, PoHj nomydyaeT y 6aHKOB OTYETHI O BKJIajax.

Bwmecre ¢ Tem, Ha ocHOBanuu myHKTa 2.1 "TlpaBun BbImIaTer 6aH-
KamMH-y4yacTHUKamMu @OHJly CcTpaxoBaHMs BKJIaJOB KaJICHIAPHBIX
B3HOCOB U MPEJCTaBICHUs OTYETOB", yTBepXKAeHHbIX [lomeuunTesnb-
ckuM coeToM DoHja, KajleHIapHbIe B3HOCHI BBIILTAYMBAIOTCS OaH-
Kamu exekBaptanbHO. CornmacHo myHKty 3.1 mansbix [lpaBun, B
MIPEACTaB/IEHHbIX OAHKOM €XEeKBapTalIbHBIX OTYETaX TakKXe MOXET
OBbITb YCTAHOBJIEHO, SIBIISIETCS JIM BKJIAI 3alIMIIECHHDIM.

3akoH "O crpaxoBaHMM BKJIQIOB" IIPEIyCMaTpPUBAET BBIILIATY
KOMIIEHCAllMM Ha OCHOBAaHUHM JIOrOBOPOB OAHKOBCKOIO BKJIAJa,
BKJTIOYEHHOTO B ONEPAIMOHHYIO CUCTeMy OaHKa KaK 3allUIIeHHbINA
BKJIaJI, 3aKJTIOYEHHBIX C COOTIOIEHNEM TIpefiesia TOI0BOM MPOLIEHTHOM
CTaBKM, YCTAHOBJIEHHOW MO 3allMIIEHHbIM BKJIagaM B OaHKe-ydacT-
HUKE B CBSI3U C BOBHMKHOBEHHUEM CTPaxOBOIO CIIydas.

B cB3M ¢ aTUM ClleyeT OTMETHUTB, YTO B IEPUO AEATEIbHOCTU
OAO "[lemup bank" ynoMsHyTbIe BKJIJbl, IPOLICHTHBIE CTABKU KO-
TOPBIX, MPUHATHIE 32 OCHOBY I10 JOTOBOPY BKJIajia, ObUTA BKJTIOYEHBI
B OMEpaIMOHHYI0 cucTeMy OaHKa KaK 3alllMIIeHHbIe BKJIAJIbl, 110 JaH-
HbIM BKJIQJIaM HAUMCJIEHbI U BbIIUIa4YeHbl DOHY KaleHAapHble B3HO-
CBI.

Kak yxe 6puto ormeueHo, OAO "emup bBavk" 3akmoumino c
KJIMeHTaMu JBa JoroBopa. OIWH W3 HUX — JOTOBOP OaHKOBCKOTO
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BKJIaJa B BEPXHEM IIpeeiie TOMOBOU IIPOLICHTHOM CTaBKH, a APYrou
— COmaIleHne O MPEIOCTABICHUN TOMOTHUTETbHBIX OOHYCHBIX ILIa-
TEXEN.

3aKIoueHHble MeXIy OaHKOM M BKJIAMUUKaMd (KJIMEHTaMH) J0-
TOBOPBI O 2-NIPOLIEHTHOM OOHYyce (BO3HarpaxjieHuu) ObUIM OCHOBA-
Hbl Ha MPHUHLMUIE CBOOOOBI JOrOBOpA, KaK OIHOM K3 OCHOBHBIX
MIPUHLMIIOB PAXIAHCKOIO 3aKOHOAATENICTBA.

CBoOosia moroBopa BBICTyMaeT KaK OJWH W3 BJIEMEHTOB peasn3a-
LMY TIpeNyCMOTpeHHOro B cTaThsix 29 Koncrurynuu A3sepOaiiikaH-
ckoil Pecniyonuku (manee — Koncruryuusi) u 152.1 I'paxpanckoro
Konekca npaBa coOCTBEHHOCTH, a TaKXke 3aKpPEIUICHHOTO B CTaThe
59 Konctutyuu mpasa cBOOOAHOTO MpeANpHHUMATENBCTBA. B co-
OTBETCTBUM C TPAXKIAHCKUM 3aKOHOJATEIbCTBOM JIOTOBOP HOCHUT CBO-
OOIHBII XapakTep, a ero CouepKaHue ONpelesseTcsl BOJIIEH CTOPOH.
Tak, B cratbe 390 I'paxpnanckoro Konekca cdusnueckum u wopuau-
YEeCKHM JIMIaM TapaHTUpyeTcs CBOOOIHOE 3aKJII0YEHHUE JIOTOBOPOB U
omnpeeneHre ux copepxkanud. K anmemenrtam, opmupyommm co-
JepXaHue cBOOOIbI JJOTOBOPa, MOXHO OTHECTH CBOOOMY 3aKITIOUEHUS
(MM He3aKJIIUEeHHs1) JOr0OBOpa ¢ KOHTPAreHTOM I10 CBOEMY BbIOODY,
oIpefesieHus ero Buga U (hopMbl, a TAKXKE YCJIOBUN 3aKJII0YaeMOro
J0roBOpa, B TOM YMCJIE COOTBETCTBYIOIIUX LIEH.

I mpuBniedyeHns BKJIQTIMKOB OAHK MO CBOEH WHUIIMATHBE MO-
KET OCYLIECTBJIATH JIpyrue IulaTexu. Tak, IojydaeMsle OT BKJIaia
ApYrue BUJIbI 10XOJ0B (IOIApKH, OOHYCHI) SIBJISIOTCS OHOW U3 (hOpM
NOJIMTUKY OaHKa, CBI3aHHOM C BKJIagaMu. B aTOM KOHTEKCTe, BKJIa/-
YUK (KJIMEHT) B LEJISIX IOJIy4EeHHUs JOIMOJIHUTEIBHOIO J10XO0/a BIIpaBe
COBEpIIEHHO CBOOOIHO 3aKJII0YaTh ¢ OAHKOM JIOTIOTHHUTENBHBIA J10-
TOBOP.

B cootserctBuu ¢ TpeboBanusamu crateu 2.1.2.6 3akona "O crpa-
XOBaHUM BKJIa[OB" [UI1 OTHECEHUS BKJIAJa K CTATYCy 3allULIEHHOIO
BKJIAJa BBIITAYMBAEMBIIA HA CyMMY BKJIajla COBOKYITHBIN IPOLIEHT HE
JOJIKEH TPEeBBIIAaTh YCTAHOBICHHYIO [UISl 3alUILEHHBIX BKJIAJIOB IO-
JOBYIO IIPOLIEHTHYIO cTaBKy. IlosydeHHblil OT BKJ1aga OOHYC SIBJISET-
csl OIHOM M3 (hOPM NONUTHKHU OaHKa, CBI3aHHOM C BKJIaJaMH, I103TO-
My He JIOJXKeH ObITh OTHECEH K IOAOBOM IPOLIEHTHOH CTaBKe.

[To muenuto Ilnenyma KoncruryumonHoro Cypa, BKJIIOYEHHE
BKJIA[OB, IPUHATBIX C T'OJOBOU IIPOLIEHTHOW CTAaBKOM, YCTAHOBIICH-
HOU [UTS 3aIIMIIEHHBIX BKJIIOB IO IOTOBOpPY BKiana 6e3 ydera 6o-
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HYCOB, B OIIEPAIMOHHYIO CUCTeMY 0aHKa, KaK 3alllUIIeHHbIX BKJIAJIOB
U Bbly1aTa QOHIY KajleHIApPHBIX B3HOCOB MOTYT CUMTAThCS OCHOBA-
HUEM JUIs BBIILIATHl BKJIATYMKaM KOMIIEHCAIIMH P BO3HUKHOBEHUU
CTPaxoBOI0 CITydas.

Uro Kacaercs MOCTaBJIEHHOIO B 3alpoce JPYroro Bompoca — Mpu-
3HAHUS BKJIAIOB, YCIOBUSI KOTOPhIX U3MEHWIUCH M0CIEe PUMEHEHUS
KOPPEKTUPOBOYHBIX Mep (IIyTeM CHUXEHHUSI IMPOLIEHTHON CTaBKW),
3alMIIeHHbIMEA BKIIagamu, [Inenym Koncruryumonnoro Cyna B nep-
BYIO OYEpE/ib CYMTAET BaXXHbIM BHECEHHUE SICHOCTU B CYTh "KOppeK-
TUPOBOYHBIX Mep".

B cootBerctBum co crarbeii 47.1 3akona "O 6ankax" npu ycra-
HOBJICHMU HapyIIeHUs OAHKOM IPYACHIUAIBHBIX HOPMATUBOB U Tpe-
OOBaHMIA, OCYIIECTBIICHHS €r0 JESTeIbHOCTH C HapylleHHeM Tpebo-
BaHMIi HacTodiero 3akoHa, 3akoHa AzepOaiixkanckoii Pecriyomuku
"O 6opnOe ¢ Jeranuzanyeil JeHeXXKHbIX CPEICTB WU APYTOro UMyille-
CTBa, IMOJIyYEHHOTO IMPECTYIHbIM IMyTeM, U (PUHAHCUPOBAHUEM Tep-
popusMa" M aKTOB HOPMATHMBHOI'O XapakKTepa OpraHa 1o Haa3opy 3a
(prHAHCOBBIMU PHIHKAMU, HAPYILIEHUS] OTPAHUYEHU, BKIIIOYEHHBIX B
BbIJIaHHBIE OPraHOM I10 HaI30py 32 (PUHAHCOBBIMU PhIHKaMU OaHKOB-
CKYIO JIMIIEH3UI0 U pa3pelleHue, MO0 BbISIBIEHUH OCHOBAHUM, KOTO-
pble MOTYT MPUBECTU K MOJAOOHBIM HApYILIEHUSIM, OpraH MO HaI30py
3a (PUHAHCOBBIMU PHIHKAMHU B 3aBUCHMOCTU OT XapakTepa Hapylie-
HUS BIIpaBe MPUMEHHUTh K OaHKY Mepbhl BO3ICHCTBUSI.

CornacHo crarbe 47.4 nanHoro 3akoHa, B PACIOPSKEHUU OpraHa
10 HaJA30pYy 3a (PUHAHCOBBIMU PHIHKAMU, UCTIOJTHEHHUE KOTOPOro 00sI-
3aTeIbHO JUTd OaHKa, OTHAITCS MUChbMEHHbIe yKa3aHus OaHKy O BbI-
MOJIHEHUU KOPPEKTUPOBOYHBIX Mep, YKa3aHHbIX B cTaTbe 48 HacTO-
quero 3akoHa, M 0 CpoKax ycTpaHeHHs HefocTartkos. Ilpu mpume-
HEHUM KOPPEKTHUPOBOUHBIX MEp, HAlpaBIEHHBbIX Ha O3/10pOBJIEHHE
thunaHcoBoro cocrosiHusi 6aHKa, 6aHK B TeUeHHE JIBYX Helesb Mpe-
CTaBJISIET B OpraH IO HaA30py 3a (PMHAHCOBBIMU PhIHKAMHU ILIAH BbI-
MOJIHEHUSI MEPOIIPUATHII B COOTBETCTBUU C OTIAAHHBIM pacropsike-
HUEM.

Kax BUAHO U3 conepXaHus CTaThH, IPUMEHEHUE KOPPEKTHUPOBOU-
HBIX MEP OJHOBPEMEHHO HAIIPaBJIEHO Ha 03M0pPOBJIeHUE (PUHAHCOBO-
ro ToJI0XeHus 0aHKOB, PECTPYKTYpHU3alMI0 U BOCCTaHOBJICHHE OaH-
Ka. OCHOBHAas! 11eJIb KOPPEKTUPOBOUYHBIX MEP, OTPAKEHHBIX B CTAThe
48 3akona "O OaHKax", 3aKJIOYAETCI B TOM, YTOOBI OAHK, YUUTHIBAS
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CJIOKMBLIYIOCSI CHUTYallMI0, HE co3laBal sl cebs HOBBIX 00s3a-
TEJIbCTB, HE PACUIMPSUT UMEIOIIHECs 00s3aTeNbCTBA M COKpaIian 00b-
eM JaHHbIX 00s3arenbeTB. COIMTacHO JaHHOW CTaThe, OpraH Mo Haj-
30py 3a (PUHAHCOBBIMU PHIHKAMH MOXET NPUMEHHUTH K OaHKY cliey-
I0lllMe KOPPEKTUPOBOYHBIE MEpHI:

— OIrPaHMYEHUE WM NPUOCTAHOBJIEHHE OCYLIECTBIIEHUS OTHEJIb-
HBIX BUIOB OAHKOBCKOM JESTETbHOCTH;

— BpeMEHHOE OTCTpaHEHHe AJIMHUHUCTPATOPOB OT O0S3aHHOCTEH;

— IPUOCTAHOBJIEHHE OCYILECTBIEHUS OAHKOBCKUX Ollepaluii U
CHEJIOK C JIMLIAMH, UMEIOIIUMH MPUYACTHOCTh K OaHKY;

— OrpaHUYEHHE MPUEMA JETIO3UTOB;

— IPUOCTAHOBJIEHUE TPEJOCTaBIeHU (PUHAHCOBBIX JIBIOT U TIP.

CrnenyeT oTMETHUTb, UTO B cTaThax 13.2, 14.3, 21.4.4, 21.6, 22.3.2,
27.13 u 30.2 3akoHa "O cTpaxOBaHMM BKJIQJOB" TakXKe HAIUIO OT-
paxenue noiaHomouue IanaTel o Hax3opy 3a (PMHAHCOBBIMU PBIH-
KaMH 0 MPUOCTAHOBJICHUIO ITpaBa OaHKa-ydacTHUKA Ha MpUBJIeYe-
Hue BKJIajoB. OCHOBHAs 11€1b 3aKOHOIATEIbCTBA 31ECh 3aKJII0UAETCA
B TOM, 4TOOBI OaHK HE co3gaBal Il ceOd HOBBIX OOS3aTENBCTB MU
HE pacIlUpsUl UMEIoLIHecs 00s3aTelbCTBa.

CornmacHO TpeOOBaHUIO 3aKOHOAATEbCTBa, (hyHKIMM [lamarel mo
HAI30py 3a (PMHAHCOBBIMU PBIHKaMU HE OTPAaHMYUBAIOTCS KOPPEKTH-
POBOYHBIMHM MEpaMH, IIPUMEHIEMBIMH €10, KaK OPraHOM I10 Hal30py
3a (PMHAHCOBBIMM PBIHKaMH, K OaHKy, OHa OIHOBPEMEHHO NOJIKHA
OCYILECTBJIATh KOHTPOIb 3a coOmoaeHneM OaHKaMu JaHHbBIX Mep.

Tax, B coorBercTBuM co crarbeil 1.1 Ycrasa [lanarel no Hamzopy
3a (pMHAHCOBBIMM pbIHKaMU, [lamara co3nana B 1esIX JIMLEH3UPOBa-
HUS, PETryJUpPOBaHMS JIEATEbHOCTA B cepe phIHKA LEHHBIX Oymar,
VMHBECTHLIMOHHBIX (DOHJIOB, CTPAaXOBbIX, KPEIUTHBIX OpraHu3aLMi
(6aHKOB, HEOAHKOBCKMX KPEIUTHBIX OpraHU3aluil U OIepaTopoB
MOYTOBOH CBSI3M) U IUIATEXHBIX CHCTEM M KOHTpOJS 3a Herw, obec-
NEYSHUs] YCOBEPILIEHCTBOBAHHS CUCTEMbI KOHTPOJISI B 00JIaCTH MpeN-
OTBpALLEHM JIETaIM3aluK JIEHEXHBIX CPEJICTB WIU JIPYTOro UMyLIe-
CTBA, IOJYYEHHBIX MPECTYIHBIM IIyTeM, U (PMHAHCUPOBAHMS TEPPO-
pu3Ma, a TakxkKe MPO3paYHOCTH U TMOKOCTH CHCTEMbl KOHTPOJS IO
(pYHAHCOBBIM PBIHKAM.

Ha ocHoBanuu nynkros 2.2.5 u 2.2.7 nanHoro Ycrasa, K Halpas-
JIeHUIM JiedTenbHOCTU [lamaTel OTHOCATCA OCYLIECTBIEHUE MOCTOSH-
HOI'O U BCECTOPOHHETO Haji30pa 3a (PMHAHCOBBIMU PbIHKAMH, ITPOBE-
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JE€HUE MPOBEPOK M BO3JIOXKEHUE HA TPETBUX JIMI] ITPOBENEHHME DTUX
MIPOBEPOK, TOIyYeHUE OTUYETOB U 0OecrieyeHue JAesITeIbHOCTH CHCTe-
MBI KOHTPOJISI B OOJIACTU CTPaXOBaHUS BKIIAJIOB.

B coorserctBuu ¢ nmynkrom 3.2.3 Ycrasa, [lanata rotoBur iaH
MEpOIpUSATHIA B 00IAaCTH O310POBIEHUS KOHTPOJIUPYEMbIX CYObEK-
TOB, KOOPAUHUPYET U KOHTPOJIMPYET €r0 MCIIOJIHEHME.

BMmecte ¢ TeM, cormacHo cratee 43 3akona "O Oankax" OaHKH
JOJKHBI COCTaBJISITh OTYETHI, OTpaxaiomue OaHKOBCKYIO JesITeNb-
HOCTb U (PMHAHCOBOE COCTOSHUE, B TOM YHCIIE TOJI0Bble (PUHAHCO-
BbI€ OTYETHI, U NpeacTasiaTh ux B [lanary u Llentpaneueiii bank. B
COOTBETCTBUU €O cTaThel 44 naHHOro 3aKoHa, (hruHaHCOBas JIEATEIb-
HOCTh OaHKa €XEroJHO MPOXOAUT MPOBEPKY BHELIHUM ayIuTOPOM.
BHemnmii aynuTop TakXke IMOATOTABIMBAET OTYET M 3aKJIIOYEHUE O
TOM, CO3/IaeT JIu (PUHAHCOBBIN OTYET OaHKa MOIHOE M OOBEKTUBHOE
IIPEJICTaBIEHUE O €r0 (PMHAHCOBOM COCTOSIHUM, UH(OPMHUPYET O Ha-
HOCSIIIMX Bped OaHKy M M3BECTHBIX €My HE3aKOHHBIX JEUCTBUSX all-
MHUHHUCTPATOpa WM KaKOTro-TuO0 COTPYIHMKA, a TaKXKe HeIOCTaTKax
B YIpaB/IEHUW WM Tekylien nesternbHocTH. CormacHo cratbe 46.2
JTaHHOTO 3aKoHa, OaHKM MPOBEPSIOTCS OOUH pa3 B IOJ MHCIIEKTOpPa-
mu [lanarel wm HazHayaembiMK [lanaToil BHELIHUMM aylIUTOPAMH.

Kpome toro, Ha ocHoBanuu cratbu 21.5 3akona "O crpaxoBaHuu
BKJIQJIOB", OpraH 1o Haa3opy 3a (pMHAHCOBBIMU PBIHKAMH, OCYILECT-
BIISIsT (DYHKIIMIO KOHTPOJIS 32 OaHKaMU-y4acTHUKAMU, TIPOBEPSET CO-
CTOSIHAE HAUMCJIEHHs BBIIUIAYMBAaeMbIX UMU POHJTy CTPaXOBbIX B3HO-
COB, Be/IeHHs OOOOILIEHHOrO yyeTa BKJIQUUKOB U B CIIydyae BbIIBIIE-
HUS HEBBINOJTHEHUS! OAaHKAMU-YYaCTHUKAMH YCTAHOBJIEHHBIX HACTOSI-
nmM 3akoHOM 00si3aTenbeTB nepen @oHmoM, naet 6aHKy ykaszaHHe
00 ycTpaHEeHHMU HapyIIEHWI U BbIILIATE HENPABWIbHO HAYHCIEHHBIX
CTPaxOBbIX B3HOCOB U yBemomyseT 00 aToM DoHI.

[Tnenym KoncruryuuonHoro Cyna ocob0 OTMEuaer, YTo IMpHuMe-
HSeMble TPOTHB OAHKOB KOPPEKTUPOBOYHBIE MEPbHI CIEAYEeT JIOBO-
JAWUTH O BHUMaHHS OOIIECTBEHHOCTH, YTO BKJIQTYMKH JTOJKHBI UMETh
BO3MOHOCTb NOJTy4arh MH(oOpMaluo o0 3TUX Mepax.

Ha ocnoBanuu crateu 30.2 3akona "O cTpaxoBaHUU BKJIQIOB',
OpraH Io HaJI30py 3a (PUMHAHCOBBIMM PBIHKAMM B CIllydyae MpPUOCTa-
HOBJIEHU TpaBa OaHKa-y4acTHUKA HA MPHUBJICYEHUE BKIIANOB (DU3H-
YeCKHX JIUI[ He Mo3qHee padodero THs, CIEAYIOIEero 3a JaTol Mpu-
HATHSL COOTBETCTBYIOLLEIO pelleHMs, pa3MellaeT B CpeAcTBax Macco-
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BOU MH(popMaluu OObsIBIIEHHE U HE No3/iHee 3-X pabouux jaHel myo-
JIUKYET YBeJOMJIEHHE 00 3TOM.

Pemenuem IToneunrtensckoro cosera @onga or 8 utong 2011 ro-
na Obutn yTBepxkieHsl "[lpaBuna yBemomieHus: OaHKaMH-y4acTHUKA-
MU OOIIIECTBEHHOCTU O CTPaxOBaHUM BKJIafoB". [laHHbIE TIpaBuiia pe-
TYJIUPYIOT BOMIPOCH yBEJOMJIEHUS] OaHKaMH-y4acTHUKaMu oOle-
CTBEHHOCTM O cBOeM yyacTuu B DOHIE, YCIOBUIX CTpaxOBaHU:
BKJIQJIOB M BBIIIaThl KOMIIEHCALIMI, pa3MeIIeHns 3TOl HH(popMauun
B TIOHITHOU (popMe M B MecTax CBOOOJHOIO JOCTYIa BKJIQIYUKOB, a
TaKXe OTBETa Ha MUChMEHHBIE U YCTHBIE 3aIPOChl BKJIAIUYUKOB IS
MOJIyY€HUST UMH COOTBETCTBYIOIIEH MH(OPMAIUH.

B mo6om ciydae rocyaapcTBeHHbIE OpraHbl, KOHTPOJIUPYS COOJTIO-
JeHrue 0aHKaMHu KOPPEKTUPOBOUHBIX Mep, TOJIKHBI 00eCcIiedyrBaTh 3a-
IIUTY UHTEPECOB BKJIATUUKOB.

[Tnenym Koncturymmonnoro Cyzna orMedaeT, yTo HecoOmoieHne
O0aHKaMd KOPPEKTHUPOBOYHBIX MEp B pe3y/bTare HapylleHHsS HMU
TpeboBanmii crareil 47 u 48 3akona "O Gankax" He JOIKHO Hera-
TUBHO OTPaXaThCd HA UHTEpecax BKJIATYMKOB.

IInenym Koncrurynmonnoro Cyna Takxke IOIYEPKUBAET, YTO HA
ocHoBaHuu cratei 4.1.8 3akoHa "O cTpaxoBaHuu BKJII0B", POHA
BIIpaBe NMOTpeOOBaTh B MOPSIKE perpecca y OaHKa-yJyacTHUKA BbITLIa-
YEHHYI0 CyMMY I10 KOMIIEHCAIUH.

Ha ocnoBanuum Bbimeykasannoro IInenym KoHcTuTynmoHHOro
Cyna npuxouTt K CJEeIyIIeMy BbIBOAY:

CornacHo crarbe 2.1.2.6 3akona "O cTpaxoBaHMM BKJIQIOB', VIS
OTHECEHMS BKJIajJla B COOTBETCTBUM CO cTarbeil 8.1.20 Hacrosiero
3aKkoHa K CTaTyCy 3alUIIEHHOIO BKJIala €ro rogoBas MpPOLEHTHas
CTaBKa He JIO0JIKHA MPEeBbIIIATh YCTaHOBJIEHHBIN ipenes. IIpegocras-
JIEHHBI B CBS3U C BKJIQNOM OOHYC HE OTHOCUTCS K TOJOBOM MpO-
LIEHTHOU CTaBKE.

C y4eroMm MpaBOBbIX MO3ULMI, OTPAXKEHHBIX B OMHCATEIBHO-MO-
TUBUPOBOYHOM yacTu Hacrosuiero IlocraHoBneHus, BKIIajibl, PUHS-
ThI€ C TOJOBOU IPOLIEHTHON CTAaBKOW, IPEBBIIIAIOIEH YCTAHOBIICH-
HBIM Mpejies 1 OTHECEHHbIE K CTaTYCy BKJIAJIOB, 3alUIIEHHBIX ITyTeM
W3MEHEHMS YCIIOBUM BKJIQJIOB (CHUXKEHHUS IMPOLUEHTHOM CTaBKH) MOC-
Jie TPUMEHEHUSI KOPPEKTUPOBOYHBIX Mep, MOJIKHbI CUUTATHCS 3allU-
ILIEHHBIMU BKJIAJIaMH.
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PykoBonctBysice yacteto IV crateu 130 Koncturymmu AsepOaii-
JKaHckou PecrnyOnuku, crathsamu 60, 62, 63, 65-67 u 69 3akoHa
Aszepbaiiikanckoit Pecniyomuku "O KoncruryumonHom cyne', Ilie-
Hym Koncturymmmonnoro Cyma A3zepbaiiikanckoil Pecrryomuku

INOCTAHOBMUMII:

1. CornacHo craree 2.1.2.6 3akoHa A3zepbaiimxanckoit Pecmy6-
muku "O cTpaxoBaHMM BKJIANOB", IJI1 OTHECEHMs BKJIaJa B COOT-
BeTCTBUM cO cTtaThed 8.1.20 HacToguiero 3aKkoHa K CTaTycy 3allu-
IIIEHHOI'O BKJIaJla ero rogoBasl MPOLEHTHAsl CTaBKa He JOJIXHa Ipe-
BBILIATh YCTAHOBIEHHbIN Tmipenesn. [lpemocraBieHHBIH B CBA3M C
BKJIQIOM OOHYC HE OTHOCHUTCS K IOJOBOH IPOLIEHTHOH CTaBKe.

2. C yyeToM MpaBOBBIX MO3UIIMI, OTPAXKEHHBIX B OMHCATEIBHO-
MOTUBUPOBOYHOM 4YacTu Hacrosiero IlocraHoBieHMs, BKIIAJbI,
IIPUHATBIE C TOAOBOU IPOLIEHTHON CTaBKOM, ITPEBBIIIAIOIIEN yCTa-
HOBJICHHBIH Ipefiell, U OTHECEHHbIE K CTaTyCy BKJIaJOB, 3aIlUILIECH-
HBIX IIyT€M M3MEHEHMs YCIIOBUU BKJIAJOB (CHUXEHUS NPOLEHTHOM
CTaBKH) IIOCJ€ NIPUMEHEHHS KOPPEKTUPOBOUHBIX MEp, IOJXKHBI
CUMTATHCS 3aUIUIIEHHBIMU BKJIaJaMU

3. IlocraHoBneHWe BCTyNaeT B CUILY CO JIHS ONMyOJIMKOBaHUS.

4. TlocraHoBieHue oIyOJUKOBaTh B razerax "AsepOaiimxan",
"Pecniybnuka", "Xanr razeru", "bakunckuii pabouuit" u B "Becr-
Huke Koncrurynmonnoro cyna AzepOaiikanckoit Pecrybnuku'.

5. [locraHoBneHne gBISETCd OKOHYATEIbHBIM U HE MOXET ObITh
OTMEHEHO, M3MEHEHO WM O(UUHUAIBHO HCTOJIKOBAHO HHU OJHHUM
OpPraHOM WJIM JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macallasinin
422-ci maddasinin sorh edilmasina dair

7 sentyabr 2018-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Mohkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabs Hasenova,
Rovson Ismayilov, Ceyhun Qaracayev, Rafaecl Qvaladze, isa
Nocafov vo Kamran Sefiyevden (maruzagi-hakim) ibarat terkibda,

mohkamae katibi — Foraid Oliyevin,

maraqli subyektlorin niimayondaleri — Baki Apellyasiya Mohko-
mosinin hakimi ikram Sirinov, Azarbaycan Respublikas1 Milli Mac-
lisi Aparatmin Iqtisadi ganunvericilik sobesinin boyiik meslehotgisi
Forid Haciyevin,

miitoxassislor — Azerbaycan Respublikasi Ali Mahkamaesi
Aparatinin maslohetcisi Viigar Quliyev, Azarbaycan Respublikasi
Maliyyo Bazarlarina Nezarat Palatasinin Hiiquqi teminat idarasinin
roisi vozifasini icra edon Tural Feyzullayevin istiraki ilo,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xtisusi konstitusiya icraat1 qaydasinda
aciq moahkoemo iclasinda Azarbaycan Respublikas1 Miilki Macalle-
sinin 422-ci maddesinin sorh edilmesine dair Baki Apellyasiya
Maohkemasinin miiraciati #sasinda konstitusiya isine baxdi.

Is {izro hakim K.Sefiyevin meruzesini, maraqli subyektlarin nii-
mayondalerinin ve miitexassislorin ¢ixiglarini dinleyib, is material-
larin1 aragdirib miizakire edarak, Azerbaycan Respublikasi Konsti-
tusiya Mahkoamesinin Plenumu
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MUOYYON ETDI:

Baki Apellyasiya Moahkomasi Azerbaycan Respublikasinin
Konstitusiya Mahkamaesine (bundan sonra — Konstitusiya Moahke-
masi) miiraciat ederak Azerbaycan Respublikas1 Miilki Macellosi-
nin (bundan sonra — Miilki Macalla) 422-ci maddasinin sarh olun-
masini xahis etmisdir.

Miiraciatden goriiniir ki, Giilnare Rzayeva “Expressbank™ Agiq
Sehmdar Cemiyyatine (bundan sonra — “Expressbank” ASC) qars1
iddia erizasi ilo Baki sehari Nerimanov Rayon Moahkemaesine mii-
raciot edorak bankla aralarinda baglanmis 2015-ci il 9 fevral tarixli
kredit miigavilesinin ve hamin miigavilenin icrasinin teminati ola-
raq baglanmis ipoteka vo zaminlik miigavilalerinin logv edilmesini
xahis etmisdir.

G.Rzayeva iddia erizesini onunla asaslandirmigdir ki, “Express-
bank” ASC ile onun arasinda 2015-ci il 9 fevral tarixinde kredit mii-
qavilesi baglanmig, homin miigavileye @sasen o, bankdan illik 19
faiz olmaqgla, 48 ay miiddatine 102.000 ABS dollar1 kredit gdtiir-
miisdiir. Miiqavile 6hdaliyinin icrasinin teminati kimi {i¢iincii soxs
S.Noacefova iloe zaminlik ve ipoteka miiqavileleri baglanmisdir. Kre-
dit miigavilasi baglanarken 1 ABS dollarinin mazennasi 0,78 manat
olmus, sonradan ABS dollarinin mazennasi Azerbaycan manatina
nisbotdo doyiserak artmisdir.

G.Rzayeva Miilki Macollonin 422-ci maddesine istinad ederak
soraitin ehomiyyetli deraceds deyismesi (manatin devalvasiyasi)
ilo alagadar miigavilenin lagv edilmosini xahis etmisdir.

Baki gseheri Nerimanov Rayon Meahkemesinin 13 fevral 2018-ci
il tarixli gotnamaesi ile iddia temin edilmamisdir.

G.Rzayeva apellyasiya sikayoti verarak gotnamenin logv ve id-
dianin tomin olunmasina dair yeni gotname gobul edilmasini xahis
etmisdir.

Apellyasiya instansiyast mahkemasi iso baxarken Miilki Macel-
lanin 422-ci maddasinin totbiqi ilo bagli mehkemalarde miixtalif
yanasmalarin olmasinin ve ferqli mehkemsa aktlarinin gebul edil-
masinin mahkema tacriibasinin formalasmasina maneslor yaratma-
sin1 nozors alaraq Konstitusiya Mehkemasine miiraciat etmak qora-
rina golmisdir.
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Konstitusiya Mehkemaesinin Plenumu miiraciotlo alagodar asagi-
dakilar1 qeyd etmayi zoruri hesab edir.

Miilki miinasibatlorde hiiquq ve vezifalerin emsale golmasi, bir
qayda olaraq, miiqavilalerle (eqdlerle) baglidir. ©qd miilki hiiquq
miinasibatinin emalo golmasino, doyisdirilmesine ve ya Xitamina
yoneldilmis birterefli, ikiterafli ve ya coxterofli irade ifadesidir.
Oqdler birterafli ve miiqavile seklinde (ikiterafli ve ya ¢oxtorafli)
ola biler. Miigavilenin baglanmasi ii¢iin tereflerin razilasdirilmis
irade ifadesi olmalidir.

Miilki Macallonin 386.1-ci maddesi bazi istisnalarla, 6hdsaliyin
amole galmasi li¢lin onun istirak¢ilart arasinda miigavilenin baglan-
mal1 oldugunu miiayyoan edir. Homin maddede nezerde tutulmusdur
ki, 6hdeliyin zorer vurulmasi, 8sassiz varlanma ve ya bu Macelleda
nozorde tutulmus diger asaslar naticesinde emsale golmasi hallar
istisna olmaqla, 6hdeliyin emale gelmasi lig¢iin onun istirakgilari
arasinda miiqavile olmalidir.

Har kos miigavile baglamaqda miisteqildir ve miiqavile azadlig
miilki gqanunvericiliyin asas prinsiplerinden biridir (Miilki Macaelle-
nin 6-c1 maddasi). Homin prinsip miilki hiiquq subyektlorine miis-
taqil olaraq, he¢ kosin iradesinden asili olmadan 6z miilahize ve is-
toklorine gére moenafelorini nezore almaqla miigavile baglamaq im-
kani verir.

Miilki Macellenin “Miiqavile hiiququ” adlanan 20-ci foaslinin
moagsadi miiqavile hiiquq miinasibatlorine giren teroflarin serbost
irade ifadesi ve barabaerliyi prinsiplerine riayet etmoklo vo onlarin
miigavile maraqglarin1 qorumaqla miilki dovriyyenin azadligin te-
min etmakdir.

Miilki Macoellonin 390.1-c1 maddesinin mazmununa goro, fiziki
vo hiiquqi sexsler miigavile esasinda 6z hiiquq ve vezifelerinin,
hemg¢inin miiqavilenin ganuna zidd olmayan istenilon sertinin
mileyyon edilmasinde sorbastdirler.

Miilki qanunvericilikde miigavile hiiququnun asasin1 toskil eden
miiqavile azadlig1 prinsipi ile yanasi, baglanan miigavilelarin {imu-
mi sortlorini (miigavilenin ndvlerini ve formasini, onun standart
sortlorini, doyisdirilmeasinin ve legv edilmasinin asaslarini va s.), o
climleden baglanmis miigavilenin qiivvesini tonzimloyon bir sira
miiddealar nezerde tutulmusdur.
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Miigavile miinasibatlerinde terafler barabar hiiquq ve vezifale-
ro malik olmagqla balanslagdirilmis ortaq maraqdan ¢ixis edir. Kredit
miigavilesi do onun istirak¢ilarinin balanslagdirilmis maraga nail ol-
malart ile xarakterizo olunur. Homin miigavileni baglayan soxslorin
iqtisadi marag1 onda ifade olunur ki, bir torof — borc veron kreditden
istifade miiddeti arzinde borc verdiyi vesaite gére miiqavilede ne-
zoarda tutulan faiz mabloginden, diger torof — kredit gotiiran ise kre-
ditden istifade miiddati erzinde hoamin vesaitden semerali istifade
etmokle faydalanmagi nezerde tutur. Miigavilenin mahiyyeti onda
ifade olunur ki, bels razilasmada har iki teraefin menafeyi qorunur.

Miilki ganunvericilik miigavile sartlerinin macburiliyini ve icra
edilmeli oldugunu tasbit edir. Bu prinsipa gora, baglanmis miigavi-
laler onlarda gostorilen ve tereflorin raziliga goaldikleri sortler osa-
sinda da icra edilir. Homin prinsip miioyyen edir ki, miigavile qiiv-
voyoe mindiyi andan terafler ii¢lin macburi xarakters malik olur ve
onun sortloari, bir qayda olaraq, deyisdirilmir. Bu, miilki dévriyyenin
sabitliyini, m6hkemliyini ve dayanigligini temin edir. Eyni zaman-
da, miilki ganunvericilik miigavilenin qiivvede oldugu miiddet or-
zindo dayisdirilmasinin ve logv edilmasinin miimkiinliiyiinii nezer-
do tutur.

Miiqgavilenin dayisdirilmasinin ve lagv edilmesinin osaslari, qay-
das1 vo naticelori Miilki Macallonin 421-424-cii maddslerinin nor-
malari ile tonzimlenir. Homin Macellonin 421.1-ci maddesine osa-
son, miiqavilenin doyisdirilmesi ve lagv edilmasi, agor bu Macel-
lade ve ya miiqaviloede ayr1 qayda nazerds tutulmayibsa, tereflorin
razilagsmasi ilo miimkiindiir.

Miiqgavilenin lagv edilmasi onun qilivvesine xitam verir. Miiqavi-
lanin dayisdirilmasi ve ya lagv edilmasi asaslar1 asagidakilardir:

1) Miilki Macsllade ve ya miigavilede ayr1 qayda nezerde tutul-
mayibsa, toroflorin razilagmasi ilo;

2) Teroflorden birinin telebi ilo yalnmz diger terof miiqavileni
ohoamiyyetli deracede pozduqda. Tereflorden birinin miiqavileni
pozmasi o0 zaman shemiyyatli pozuntu sayilir ki, bunun diger tore-
fo vurdugu zerar naticesinds o, miigavile baglanarken timid etme-
yo haqqi ¢atanlardan xeyli derocede mehrum olur. Pozuntu o halda
miihiim xarakters malik olur ki, diger terafin miigavilonin maqsad-
lorine nail olmasina imkan vermir;
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3) Teraflordan biri miigavilenin icrasindan tamamils vo ya hisse-
hisse birterafli imtina etdikde.

Qanunvericilikde miigavilenin logv edilmasinin xiisusi hallar1 da
miieyyon olunmusdur. Belo ki, miiqavile teroflerin qarsiliqh razili-
g1 ila, homginin goraitin shomiyyetli deracede deyismesi naticosin-
do do logv oluna biler.

Miilki Macoellonin 422.1-ci maddesine asasen, toraflerin miiqa-
vile baglayarken osas gotlirdiiklori seraitin ehemiyyetli deraceda
deyismesi, ager miiqaviloede ayr1 qayda nazerde tutulmayibsa ve ya
onun mahiyyatindan ayr1 qayda ireli galmirse, onun deyisdirilmesi-
no vo ya logv edilmasina asas verir. Seraitin doyismasi o halda ahe-
miyyaetli sayilir ki, oager toeraflor bu deyismeni aglabatan sekilde av-
volcadan gore bilsaydiler, miigavileni shemiyyetli deracede forg-
lonen sertlorle baglayar ve ya iimumiyyatla, baglamazdilar. Terof-
larin miigavilenin asasinda durmus tesevviirlorinin yanlis ¢ixmasi
soraitin deyigsmasina barabaer tutulur.

Maddenin mezmunundan gorlindiiyii kimi, soraitin deyismasi
ohamiyyaetli deraceds olmalidir. Yoni seraitin deyismesi o derace-
do gozlenilmaz xarakter dagimalidir ki, tereflor onu gabaqcadan go-
ro bilmazdiler, ager gore bilseydiler, miiqavileni baglamazdilar ve
ya forqli sortlorlo baglayardilar. Homginin, torofler soraitin doyis-
masinin garsisini ala bilmazlar. Bu clir seraitde miigavilenin icrasi
toroflorden an az1 biri {iclin son daroce alverissiz olmalidir.

Qanunvericilikde seoraitin ehemiyyatli dereceds deyismesi ile
olagedar miiqavilenin deyisdirilmesi ve ya lagvinin iki merhalali
qaydasi nazerde tutulmusdur.

Teraflor, 1lk ndvbada, seraitin ehemiyyetli dereceds dayismasi
ile elagedar miigavilenin yeni sortlorine ve ya logvinin miimkiinlii-
ylna dair raziliga gelmoayso calisirlar.

Toroflor raziliga golmadiyi halda ise miigavile maraqli terafin
tolobi ilo mahkema terefinden legv edilo vo ya doyisdirile bilar.

Lakin miiqavilenin bu asas lizro mahkemse torafinden logv edil-
maosi iiglin olave telebler nazerds tutulmusdur:

1) miigavilenin baglandig1 maqamda toraflor soraitin bu derace-
do deyismayaceyini asas gotiirmiisler;

2) soraitin deyismesini doguran elo sebablordir ki, omelo goldik-
don sonra bu sebeblori maraqli toref miiqavilonin xarakterine vo
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dovriyyenin sortlorine goro ondan toleb edilon qaygi vo ehtiyatla
aradan qaldira bilmez;

3) miigavilanin sartlari doyisdirilmaden onun icra edilmasi toraf-
larin miigavileya uygun emlak menafelari nisbetini o deracads po-
zar vo maraqli terefo o qoder zerer vurardi ki, o, miiqavile bagla-
narken imid etmoyo haqqi ¢atanlardan xeyli dereceds moehrum
olardi;

4) 1sgiizar adatlorden ve ya miigavilenin mahiyyatinden seraitin
deyismasi riskini maraqli terefin dasidigi ireli gelmir (Miilki Me-
collonin 422.2-ci maddesi).

Seraitin shamiyyetli derecede deyismasini garsisialinmaz qiiv-
vadan (fors-major hadise) forqloendirmek lazimdir. Belo ki, garsisia-
linmaz qiivve miiqavile 6hdsliklerinin icrasini geyri-miimkiin etdi-
yi halda, seraitin ehamiyyetli deracede deyismasi 6hdsliklerin son
derace agir sertlerle icrasini sertlondirir vo onun icrasit imkanini
aradan qaldirmir. Bu halda 6hdeliyin icrast miimkiindiir. Lakin bu
clir icra toroflorden biri ve ya miigavilade istirak eden biitiin torof-
lar tiglin miiqavileni bagladiglar1 an moévcud olmus seraitin ehemiy-
yotli deracede dayismaesi sebabindan iqtisadi cehatden yiiklii olur.
Seraitin ®hemiyyatli deracede doyismesi dedikde, miigavilenin
baglandig1 vaxt 6lkede mdvcud olan, tereflorden asili olmayan iqti-
sadi, hiiquqi ve diger faktorlarin ehomiyyaetli derecede doyismasi
basa diisiilmaelidir.

Eyni zamanda qeyd etmok lazimdir ki, manatin moazennasinin de-
yismosini toraflor liclin gézlenilmaz olan ve ya qabaqcadan gérmoak
miimkiin olmayan hal kimi qiymatlondirmek olmaz. Belo ki, “Azor-
baycan Respublikasinin Markoazi Bank1 haqqinda™ Azerbaycan Res-
publikas1 Qanununun 5.0.3-cii maddesine asasen, Markezi Bank
manatin xarici valyutalara nisbotde rosmi mezennesini miitomadi
mieyyon edir vo elan edir. Gorlindiiyti kimi, manatin xarici valyu-
talara nisbetde mazennasinin doyismasinin miimkiinliiyli ganunve-
ricilikdo tosbit edilmisdir.

Manatin mazennasinin doyismesinin saraitin ehamiyyatli dere-
codoa deyismasi kimi goebul edilib-edilmemasi ilo bagli, ilk novbe-
do, onun Miilki Macallonin 422-ci maddesinde miieyyen edilon
meyarlara cavab vermasi aydinlasdirilmalidir.

Belo ki, har bir vetondas, o climleden iqtisadi miinasibatlorin is-
tirakgis1 Azerbaycan Respublikasinin Markoazi Banki terafinden
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manatin xarici valyutalara nisbatde resmi mezennasinin miloyyon
edilmasi faktin1 bilir. Manatin xarici valyutalara nisbatde mezenne-
sinin miloyyon edilmasi o demakdir ki, valyuta mezennsaleri sabit
deyil. Yoni manatin mazennasi miixtalif iqtisadi ve maliyys faktor-
larindan asili olaraq xarici valyutalara nisbatde arta ve ya azala bi-
lor.

Konstitusiya Mehkamaesinin Plenumu hesab edir ki, Miilki Ma-
collenin 422.1-ci maddesine asasen, manatin mazennasinin doyis-
masi kredit miinasibatlerinin terafleri li¢lin gdzlenilmaz hal kimi
gobul edilo bilmez. Belo olan halda manatin mazennasinin doyis-
mosi soraitin shemiyyaetli derecede deyismesi meyarlarina cavab
vermir.

Beloliklo, maraqli terafin tolebi ile kredit miigavilasinin legv
edilmasi ticltin Miilki Macallenin 422.1-ci maddasinde gdstorilen
osaslar movcud olmalidir.

Borc alan krediti xarici valyutada gotiirdilyli zaman manatin mae-
zonnasinin deyismasinin miimkiinliiylinii gérmali ve bilmali idi. Bu
halda borclu krediti xarici valyutada gotiirmeakle manatin meazenna-
sinin doyismesi riskini 6z lizerine gotlirmiis olur.

Nozoro alinmalidir ki, maliyye bazarinin biitliin istirak¢ilar:
(banklar, emansetcilar, kredit miigavilasinin toreflari ve s.) liclin da-
im maliyys riski movcuddur. Bu risk maliyye bazarmin biitiin isti-
rak¢ilarinin maliyye bazarinda yarana bilacek neqativ faktorlarla
olagadar maliyys itkisi ile lizlogsmasi ehtimalidir. Milli valyutanin
moazennasinin doyismesi, faiz deracesinin doyismesi ve s. maliyyo
riskinin (itkisinin) yaranmasina sebab ola bilen faktorlardir.

Bununla bels, Konstitusiya Moahkemasinin Plenumu manatin
moazonnasinin doyismasini nozare alaraq, xarici valyutada verilmis
kreditler lizro kredit miiqavilalerinin sortlorinin ehalinin maraqlar
baximindan deyisdirilmesinin banklarin maliyye imkanlarindan asi-
11 olaraq hayata keg¢irilmoasini magsedemiivafiq hesab edir.

Eyni zamanda, teraflor miigavile azadlig1 prinsipine asasen kre-
dit miiqavilesi baglayarken miiqavilenin sortlorine Azarbaycan ma-
natinin mazennasinin doyismesi ile bagli miiddealar daxil eds bilor-
lor.

Gostarilonlere asasen, Konstitusiya Mehkemasinin Plenumu be-
la naticeye golir ki, Miilki Macellonin 422-ci maddasinin manasina
uygun olaraq, Azarbaycan Respublikasinin pul vahidi olan manatin
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xarici valyutalara nisbotdo mezonnasinin doyigmasinin toroflor
iiclin gozlonilmoaz hesab edilmadiyini ve borc alanin krediti xarici
valyutada gotliirmoekle maliyye riskini 6z lizerine gotiirdilyiinii ne-
zoro alaraq, manatin moazennasinin doyismasi soraitin shamiyyaetli
derocede doyismesi kimi qiymetlondirile bilmez.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesini vo “Konstitusiya Mehkemasi haqqinda” Azerbaycan
Respublikasi Qanununun 60, 62, 63, 65-67 ve 69-cu maddalarini
rohbar tutaraq, Azerbaycan Respublikas1 Konstitusiya Mehkemaesi-
nin Plenumu

QO9RARA ALDI:

1. Azarbaycan Respublikas1 Miilki Macellasinin 422-ci maddasi-
nin monasina uygun olaraq, Azerbaycan Respublikasinin pul vahidi
olan manatin xarici valyutalara nisbatde meazennasinin deyismaesi-
nin toraflor {i¢iin gozlenilmoez hesab edilmadiyini ve borc alanin
krediti xarici valyutada gotiirmekle maliyye riskini 6z iizerine go-
tiirdiiyiinii nezere alaragq, manatin mezennasinin deyismasi soraitin
ohamiyyaetli deraceda deyismesi kimi gqiymatlondirile bilmez.

2. Qarar dorc edildiyi glinden qlivveye minir.

3. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde ve “Azerbaycan Respublikasi Konstitusiya
Mohkemasinin Malumati”nda derc edilsin.

4. Qorar gotidir, hec bir orqan ve ya soxs torafinden logv edils,
doyisdirile ve ya resmi tofsir edile bilmaz.
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Azarbaycan Respublikas1 Konstitusiya Mahkoamasi
Plenumunun Azarbaycan Respublikas1 Miilki Macallasinin
422-ci maddoasinin sorh edilmasina dair

7 sentyabr 2018-ci il tarixli Qorarindan hakim I.Nacafovun

Xiisusi rayi

Konstitusiya Mehkamaesinin Plenum goerarina hdrmetle yanasaraq,
gerarin tasviri-asaslandirici hissesi ilo gqismen raziyam, natice his-
sosi ilo ise razi deyilom. Buna gore do xiisusi royimi bildirirom.

Vatondas menzil almaq moeqsedi ile bankla kredit miiqavilasi
baglayaraq, illik 19 faiz olmaqla, 48 ay miiddetine 102.000 ABS
dollar1 kredit gotlirmiisdiir. Vo homin miigavile 6hdaliyinin tomina-
t1 kimi do {i¢lincii bir soxs S.Nacefova ile zaminlik ve ipoteka mii-
qavileleri baglamisdir. Vetoendas borc aldig1 vaxt 1 ABS dollari
Azoarbaycan manatina nisbati 0,78 manat olmus, comi 12 giin sonra
1 ABS dollar1 1,05 manat, bir miiddat sonra 1,50 manat, qisa miid-
dotdo ise 1,75 manat olmusdur. Vetondasin da bu halla bagh veziy-
yoti pislogsmis vo bagladigi miiqavilenin sortlorinin doyismis sorai-
to uygunlasdirilmasi ve ya lagv edilmasi barade banka miiraciat et-
misdir. Lakin raziliga galmadikleri {igiin MM-nin “seraitin ehemiy-
yotli derecede doyismasi ilo olagodar miiqavilenin deyisdirilmesi
vo lagv edilmesi” adl1 422-ci maddesini ganuni asas kimi gostoro-
rok bankla bagladigi miigavilenin loegvini ve ya deyisdirilmesini
mohkomodon tolob etmisdir.

Qeyd edilan halin naticesi olaraq son iller mehkemsalarde bank-
kredit miinasibatlorinden emeloe gelen miibahiselerin say1 ¢oxal-
migdir. Bu ciir iglorin helli ilo olagedar diizgiin hiiquq normasinin
tatbiqi zamani fikir miixtalifliyi yaranmisdir.

Mbohz buna gore do, bu miinasibatlori tonzimleyon Azerbaycan
Respublikas1 Miilki Macallasinin 422-ci maddesinin sorh edilmao-
sinden ortii Baki Apelyasiya Mohkomaesi Azorbaycan Respublikasi
Konstitusiya Mehkamaesine miiraciat etmisdir.

Konstitusiya Mehkemasinin Plenum materiallarindan goriiniir ki,
manatin devalvasiyasi naicesinde vetondas banka 190.000 manat
osas kredit ve illik bank faizinin 19% olmaqla, imumi mablagi 30
min manatadok bank faizi vermolidir. Odemae miiddatinin de 4 il ol-
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masini nazord alsaq, onda basa diismak olar ki, kreditorun maliyyo
voziyyati neca olacaqdir.

Konstitusiyamizin 16-c1 maddesinde geyd edilmis, “Azerbaycan
dovlati xalqin ve har bir vetondasin rifahinin yiiksaldilmesi, onun
sosial miidafiesi vo layiqli hayat soviyyesi qaygisina qalir” ve 149-
cu maddade gosterilmis, “Normativ hiiquqi aktlar hiiquga ve haqqg-
odalato (barabar menafelora barabar miinasibatlora) asaslanmali-
dir” kimi miiddealara esaslanaraq, qanunverici ictimai miinasibot-
lorde belo hallari, o climladan, milli valyutanin devalvasiyasi riski-
nin yiiksek olmasini nazers alaraq zennimizco 422-ci maddoni Miil-
ki Macoelloye daxil etmisdir.

Digor torofdon sahibkarliq fealiyyati ilo alagedar verilmis kredit
borclarint ipoteka borclarindan forqlondirmoek lazimdir. Sahibkar
dasinmaz kapitala sahib oldugu halda, manzil almaq {i¢iin ipoteka
borc miiqavilesine gironin dasinmaz kapitali yoxdur.

Kredit miinasibetlori bazar iqtisadiyyatinda giindelik iqtisadi mii-
nasibatlorde hakim yer tutan miinasibeatlordir. Pul vahidinin mazen-
nasinin sabitliyi, eloce do iqgtisadiyyati inkisaf etmis 6lkalorde mii-
tomadi qalxib diismasi maliyye seraitin gostoricisidir. Vo insanlarin
hoayat soviyyasi bundan ¢ox asilidir.

Milli valyutanin keskin diismesi hoyat seviyyasinin asagi diisme-
sidir.

Mohkomolarde baxilan iglorin say1 barode statistik molumatlari,
eloco do, miiflislosmo naticesinde 12 bank sebokasinin baglanma-
sin1, omokdaslarinin igsiz qalmasini, on milyardlarla bank kapitali-
nin geri qaytarilmamasini nazers alsaq, haqli olaraq qeyd ederik ki,
manatin devalvasiyasi soraitin ehomiyyatli derocede doyismesidir.
Vo vetondas, bu halda bagladig: ipoteka miiqavilesinin dayisdiril-
mosi vo ya logv edilmesi ilo alagadar Miilki Macallenin 422-ci
maddasine asasen mohkomoeyo miiraciet etmokde haqlidir.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

MOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBAUIIKAHCKOW PECITYBIIMKU

KomMmenTapuii K ctarbe 422 I'pakKIaHCKOro Komekca
Azepbaiimxkanckoi Pecnyoimku

7 cenrsopsa 2018 roaa ropoa baky

[Mnenym Koncturynumonnoro Cyna A3zepOaiipxanckoii Pecry6-
nukun B cocraBe @apxama AOmymwiaeBa (mpeacenaresnsb), CoHbI
Canmmvanooii, Cyna0sl ['acanoBoii, PoBmana Mcmaunnosa, [IxxeiixyHa
l'apagxaesa, Padasng I'sanamze, Mcei Hamxkadosa m Kampana
[Iacduena (cyapsa-I0KIAIUUK),

C yyactueMm cekperaps cyna — Papauna Anuesa,

NpeACTaBUTENIeH 3aMHTEPECOBAaHHbIX CYOBEKTOB — cyubl bakun-
ckoro anesurauuonHoro cyna Mkpama IllupunoBa, crapiiero Kos-
CylIbTaHTAa OTHAeda DKOHOMHYECKOrO 3aKOHOIarenbcTBa Amnapara
Munmn  Memknmuca AsepOaiimxanckoir Pecriyonuku  ®apuja
I'agxuesa,

CHEUUATUCTOB — KOHcCyJapTaHTa Amnapara BepxosHoro Cyna
AszepOaiimkanckoii Pecriyonuku Brorapa I'ynuesa, ucnomnssioniero
00513aHHOCTH HavyaJlbHUKA YTIpaBjieHUs TMPABOBOTO OOECIeYeHuUs
[TamaTpl MO KOHTPOMIO 32 (DUHAHCOBBHIMU pHIHKaMU A3epOaiimkaH-
ckoii Pecniyonmuku Typana deiizynnacsa,

B coorBercTBUM C 4yactblo VI cratem 130 Koncrutynuu Asep-
Oaiimxanckoil PecriyOnuku Ha ocHOBaHMM oOpareHus: bakuncko-
ro aneuIILMOHHOIO Cyda B OTKPBITOM CyIeOHOM 3acellaHuH I10
0c000My KOHCTHTYIIMOHHOMY MPOHM3BOACTBY PAcCMOTpENl KOHCTH-
TYLMOHHOE JIEJI0 O TOJIKOBaHUM crarbh 422 ['paxnanckoro Konek-
ca AzepOaiixaHckoil PecryOomuku.
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3acnywas goknan cynpu K.Ilaguesa no nemy, BBICTYIUIEHUS
NPEACTABUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB W CIELUATHCTOB,
U3y4uB U oOcyauB Mmarepuaisl jena, Ilnenym KoncrurynmonHoro
Cyna AzepOaitjikanckoil Pecriy6onuku

YCTAHOBMUHII:

BakvHCKUI aneuIauuoHHBIN cyl, oOpaTuBimch B KoHCTHTYIIN-
OHHbBIN cyn Azepbaiimxanckoil Peciyonuku (nanee — Konctutyium-
oHHblii Cyn), mpocut gath TOJIKOBaHUE cTarbe 422 I'paXIaHCKOro
Konekca AsepOaiimkanckoir Pecnyonuku (namee — ['paxmganckuii
Kopmekc).

Kax BugHO u3 obpamienus, [tonpHapa P3aeBa obpartunack ¢ uc-
KOBBIM 3asBieHueM B HaprmaHOBCKUI palloOHHBIN cyl ropoga baky
npotuB OTtkpbiToro Axmmoneproro O6miectBa "Expressbank” (ma-
nee — OAO "Expressbank") u npocuna o6 oTMEHe 3aKJIIOUEHHOIO
MeXy Heil U 6aHKOM KpeauTHOro noroBopa ot 9 despainsa 2015 ro-
Ja, a TaKXKe UIOTEYHOI'0 U MOPYYUTETHCKOTO JOTOBOPOB, 3aKJIIOUEH-
HBIX B KauecTBE rapaHTUM UCIOJIHEHUs HaHHBIX JOTOBOPOB.

I".P3aeBa ob6ocHOBana cBow Xkanoly Tem, uro 9 cespans 2015
roga Mexnay OAO "Expressbank" u Helt ObUT 3aK/TIOYEH KPEAUTHBIM
JOTOBOP, HA OCHOBAaHMM KOTOPOTO OHA IMOJyYnsia B OaHKE KpPEemuT
Ha cymmy 102.000 posmapos CLLA, nox 19 npoueHTOB IOIOBBIX,
CpOKOM Ha 48 MecsueB. B xauecTBe rapaHTHM HCIIOJIHEHUS JIOTO-
BOPHOTO 00s13aTehCTBA ObLIN 3aK/TI0YEHBI TOPYIUTETLCKHIA U UITO-
TeuHblil goroopa ¢ TperbuM JunoMm C.Hamxadosoit. Ha MomeHT
3aKJII0YeHHs] KPeTUuTHOro JIoroopa Kypc cocrtapisi 0,78 MaHaT K
1 momnapa CIIA, mo3xe Kypc joiiapa B OTHOIIEHUH A3zepOaii-
JIXXKAHCKOTO0 MaHaTa MU3MEHMBLUUCH MOIHSIIC.

I".P3aeBa, B CBSI3U C MPOM3OIIEAIIUMHI 3HAYUTEILHBIMU H3MEHe-
HUSMU YCJIOBUH (JIeBajlbBallds MaHara), CChUIadCh Ha CTaThio 422
I'paxxnanckoro Komekca mpocuna o6 oTMeHe JOTOBOpa.

Pemennem Hapumanosckoro paiioHHoro cyna ot 13 deBpais
2018 roma uck He ObUT YIOBIIETBOPEH.

[Mogas anemnsamonHyo xkanoly, I'.P3aeBa mpocuia o npuHITHN
HOBOTO pelieHus: 06 OTMeHe pelieHus U o0ecrieueHNH HMCKa.
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IIpu paccMoTpenu ziena, Cyl aneuisliMOHHON WHCTAHIUU, ITPU-
HUMas BO BHUMaHHE HAIMYUE PA3IMYHBIX MOIXOAOB B CyHax, CBS-
3aHHBIX C NpuMeHeHueM crathu 422 I'paxpanckoro Kopekca u
BO3HMKHOBEHHE MPENSITCTBUN B (POPMUPOBAHUU CyAEOHOM MPaKTH-
KU TIPU MPUHATHH PA3IMYHBIX CyIeOHBIX aKTOB, MPUHSJ pPEIICHHE
obOpatutbess B Koncrurynmonnsiii Cy.

B cBs3u ¢ obpamenuem, [Tnenym Koncrurynmonnoro Cyna cuu-
TaeT HeOOXOAMMBIM OTMETHTh HUXECIemylollee.

BoznukHOBeHME MpaB U 00513aHHOCTEH B TPakIaHCKUX OTHOLIE-
HUSX, KaK IPaBWiio, CBI3aHO C jgoroBopamu (cuenkamu). Creska,
3TO OJHOCTOPOHHEE, IBYCTOPOHHEE WJIM MHOTOCTOPOHHEE BOJIe-
U3bSBIIEHUE, HAINPABICHHOE HAa BO3HUKHOBEHHE, U3MEHEHUE WU
IIPUOCTAHOBJIEHHWE T'PaXAaHCKO-IPaBOBOro oTHoweHus. Cruenku
MOTYT OBbITh OHOCTOPOHHUMH M B (hOpMeE AOroBopa (IBYCTOPOHHH-
MU WM MHOTOCTOPOHHUMM). IIJis 3aKJIIOUYEHUs JOTrOoBOpa IOJIKHO
ObITh OOrOBOPEHHOE BOJIEU3BSBIEHUE CTOPOH.

Kak ycranaBnupaet ctaths 386.1 I'paxganckoro Konekca, ¢ He-
KOTOPBIMU HUCKJTIIOUYEHHSIMH, IS BO3HUKHOBEHHUSI 00s53aTeNIbCTBa,
MEXJly YYaCTHUKAMU JOJIXKEH ObITh 3aK/II0YeH JoroBop. B manHOM
CTaTbe MPEIyCMOTPEHO, YTO Ui BO3HUKHOBEHHUSI 00s3aTeIbCcTBa
JOJIXKEH CYIIEeCTBOBaTh JOTOBOP MEXIY €ro y4aCTHUKaMH, 3a HC-
KJTIOUEHUEM CITy4aeB, KOorga 00s3aTenbCTBO BO3HUKAET BCIIEACTBHE
NPUYMHEHUS! Bpela, HEOCHOBATELHOIO OOOTallleHHs WM JAPYTHX
OCHOBaHUU, MpeaycCMOTpeHHbIX HacTosmmM Konekcom.

Kaxnplit BoJieH npu 3aKJII0UYEHUU JO0rOoBOpa, U CBOOOIA JIOrOBO-
pa SBJISIETCS OJHUM U3 OCHOBHBIX NMPUHUUIIOB IPaXIAHCKOIO 3aKO-
HojatesibeTBa (ctaThd 6 I'paxknmanckoro Kopekca). [JaHHBI NpUH-
1T, TIO3BOJISIET TPaX1aHCKO-TIPABOBbIM CyOBEKTaM 3aKJII04aTh JI0-
roBOpa, HE3aBUCUMO OT YbEH-TO BOJM, O COOCTBEHHOMY MHEHHIO
U KEJIaHUI0, YIYUTHIBAS CBOM UHTEPECHI.

Hensro I'maBer 20 I'paxnanckoro Konekca, HaspiBaemoit "IIpaBo
aoroBopa’, sBJsieTcs CBOOOTHOE BOJIEU3BSBICHHE W COOIIOIECHHUE
IIPUHLIMIIA PABEHCTBA CTOPOH, BXOISLIUX B JIOTOBOPHBIE IIPaBOOT-
HOIIIGHUS W 3alullas HUX JOTOBOPHbIE HMHTEpechl, obOecrieyeHue
CBOOOJIBI IPaXkIaHCKOrO 000poTa.
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Cornacno cyru craten 390.1 I'paxnanckoro Kopekca, dpusuue-
CKME M IOPUIUYECKHE JIMLA, HA OCHOBAaHUU JIOIOBOPA, MOIYT CBO-
OOIHO OTpenensiTh CBOM MpaBa M 00s3aHHOCTH, a TaKXke J10boe yc-
JIOBHME JIOTOBOpa, HE NPOTUBOpEYAIllee 3aKOHY.

B rpaxpgaHckoM 3aKOHOAATEIbCTBE, HApsIy C IMPUHLUIIOM CBO-
007161 JOrOBOpa, 00pa3yIOIIero OCHOBY IpaBa JO0roBOpa, MPeaycMo-
TPEeHbI 00ILKEe YCJIOBUS 3aKJII0YaeMbIX JOTOBOPOB (BUJIBI U (DOPMBI
JIOTOBOpPA, €ro CTaHJAPTHbBIE YCIIOBUS, OCHOBAHUS ISl U3MEHEHUs U
AQHHYJIMPOBAHUS U T.I.), B TOM YMCJIE PsJi MOJOXEHUM, peryaupyro-
IUX CUJIY 3aKJIIOYEHHOIO IOTrOBOpA.

B 10roBOpHBIX OTHOLIEHUSIX CTOPOHBI, 00Jiajas paBHbIMU Ipa-
BaMH U OOS3aHHOCTSIMH, BBICTYMAIOT U3 cOATaHCUPOBAHHOTO OO0IIIe-
ro uHtepeca. I KpenuTHbI JOrOBOP XapaKTepU3yeTcsl TOCTUKEHU-
eM cOaJlaHCMPOBAaHHOTO MHTEPECa €ro y4aCTHHUKOB. DKOHOMHUYEC-
KUU HUHTEpeC JIMI, 3aK/II0YAKIIUX TaKOW JOrOBOpP, BbIpaXaeTcs
TEM, YTO OJHA CTOPOHA — KPEAMTOAATEsb, OJOJIKUBIINI CPEICTBa,
3a BpeMs MCIIOJIb30BaHMS CPOKa KpeauTa MOJydyaeT BBITOLYy C Mpel-
YCMOTPEHHOHN [JOrOBOPOM IIPOLIEHTHOM CYMMBI, a Ipyrad — Kpeau-
TONOJIy4aTellb, 32 3(PPEeKTUBHOE UCIIOIb30BAHUS JAHHBIX CPEICTB B
nepuon cpoka kpeaura. IIpu Takom cornaiieHuu, Korjaa 3aiuiie-
HBI UHTEpechl 00X CTOPOH, BBIPAXKAETCs CyTh JOTOBOPA.

['paxkmaHckoe 3aKOHONATENTbCTBO OTpaxaeT 0053aTebHOCTh U
HEOOXOIMMOCTh UCTIOITHEHUS YCI0BUi goropopa. CoracHO TakoMy
MPUHLIMITY, 3aKJIOUYEHHbIE JI0rOBOpa UCIOIHSIOTCS HAa OCHOBaHUU
YCJIOBUH, YKa3aHHBIX U COINIAaCOBAHHBIX CTOPOHAMH. [JJaHHBII MpUH-
LUIT OIIPENENIeT, YTO JOTOBOP, C MOMEHTA BCTYIUIEHUS B CWIY, HO-
CHUT JUII CTOPOH 00s3aTe/IbHBIA XapaKTep M ero ycjaoBHs, KaK Ipa-
BWJIO, HE MEHSIOTCS. DTO obecrieynuBaeT cTaOMIbHOCTh, CTOMKOCTD
U MPOIOJIKUTENIBHOCTh TpaxaaHCcKoro obopora. B To ke Bpemsd,
rpaxIaHCKOe 3aKOHOAATEJIbCTBO IPEIyCMATPUBAET BO3MOXHOCTh
W3MEHEHHUS U PacTOPXKEHHUs JOroBOpa 3a MEPHOJ ero ACHCTBUSI.

OcHoBaHus, MOPSIIOK U MOCTEACTBUS U1 U3MEHEHUS U PacTop-
KEHMs JI0roBOpa peryjaupyrorcd Hopmamu crareid 421-424 T'pax-
nmanckoro Konekca. CormacHo cratee 421.1 mannoro Kopekca, us-
MEHEHHUE M PaCTOPXKEHHE JOrOoBOpa BO3MOXKHBI IO COIVIAILIEHUIO
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CTOPOH, €CJI UHOE He MpeaycMoTpeHo HactosimmM Konekcom wnu
JOTOBOPOM.

Jlns pactopxeHHs JOroBopa mpekpariaercd ero jaedcraue. Oc-
HOBaHMS JIUI W3MEHEHUsS] W PacTOPXKEHHS JOroBOopa HIKECIey-
OIIHe:

1) Ilo cormameHur0 CTOPOH, €CJIM MHOE HE IPEAyCMOTPEHO
I'paxnanckum KoaekcoM WM JOTOBOPOM;

2) Tlo TpeGoBaHMIO OIHOW W3 CTOPOH, TOJBKO B CiIydae 3HAYH-
TEJIbHOTO HapyILIeHHs IO0TOBOpa APYroil CTOPOHOW. 3HAYUTETHHBIM
HapyIIeHHEM [I0TOBOpa OJHOW W3 CTOPOH CYMTAeTCs, KOorjga M3-3a
HAaHECEHHOTO yIiepOa JAPyroil CTOpoHa CYIIECTBEHHO JIMIIAETCS 00-
HaJIeXKEHHOM 10roBopoM npubbud. Hapyienue ob1agaer BaXKHBIM
XapakTepoM B TOM Cily4yae, €CJId He TO3BOJISET JOCTHTHYThH Lienen
J0TOBOpa JPYroil CTOpPOHE;

3) IIpn OmHOCTOPOHHEM OTKa3e OJHOM U3 CTOPOH OT MCIOJIHE-
HUS JIOTOBOPA IMOJTHOCTHIO WM B YacTH.

B 3akoHomaTenbcTBE TakXkKe OornpeseseHbl 0coOble 00CTOSITETbCT-
Ba pacTOpxXeHHd Joropopa. Tak, JOroBop, MOXeT ObITh pACTOPTHYT
M0 COIVIAIIEHUIO CTOPOH, a TakXXe B pe3y/IbTaTe M3MEHEHHS YCIIO-
BUU B CYILLIECTBEHHOW CTEIIEHH.

CornacHo cratee 422.1 I'paxpanckoro Kopekca, cymecrseHHOe
U3MeHeHUe OOCTOSATENbCTB, U3 KOTOPBIX CTOPOHBI MCXOOWIH TPH
3aKJTIOUEHUH JIOTOBOPA, SBJISETCS OCHOBAHUEM JII €r0 W3MEHEHUs
WA PaCTOPXEHUS, €ClId UHOE He MPEeIyCMOTPEHO JOrOBOPOM WIIU
HE BO3HUKAET M3 €ro cyliectBa. M3MmeHeHue oOCTOSITENLCTB IMPH-
3HAETCS CYIIECTBEHHBIM, KOTIa OHM M3MEHWIHCh HACTOJIBKO, YTO,
ecsii Obl CTOPOHBI MOIJIM 3TO PAa3yMHO MpPEIBHIETh, JOTOBOP BOOO-
nie He ObUT Obl MMHU 3aKJII0YeH WM ObLT Obl 3aK/II0OYEH HA 3HAYM-
TEJILHO OTIMYAIONIMXCS YCIOBUAX. OMMUO0YHOCTD MPEnCcTaBICHUNA
CTOPOH, JIeXKallIuX B OCHOBE JIOrOBOpa, MPUPABHUBACTCI K U3MEHE-
HUIO 00CTOSTEITBCTB.

Kax BupHO W3 comepxaHus CTaThbW, M3MEHEHHE OOCTOSTENhCTB
JOJIXHO OBITH CyIIECTBEHHBIM. TO €CTh, U3MEHEHUsT 00CTOSITENIbCTB
JOJIXHBI HOCUTh HACTOJILKO HEOXUIAHHBIN XapakTep, YTO CTOPOHBI
HE MOIJI ero MPeIBUIETh, €CJIU Obl CMOIIIM HE 3aKJTIOYaIH JIOTOBO-
pa WM 3aKmiounin Obl Ha MHBIX YCIIOBHSX. Takke, CTOPOHBI He
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MOTYT TPEJOTBPATUTh U3MEHEHUs 00cTosTeNnbcTB. [lpu Takux yc-
JIOBUSIX UCIOJHEHHUE JIOrOBOPa, AOIXKHO ObITh HE BBITOJIHO, KaK MU-
HUMYM JUIs OAHOW U3 CTOPOH.

B 3akoHOmaTenbCcTBe MPEayCMOTPEH JBYX ITAHBINA MOPSIOK W3-
MEHEHHUs WM PACTOPXKEHMs JOrOBOpa, B CBSI3U C CYILIECTBEHHBIM
U3MeHeHHueM 00CTOSTENbCTR.

B nepByio ouepejib, CTOPOHBI MBITAIOTCSI JOTOBOPUTHCS, O BO3-
MOXHOCTH HOBBIX YCIIOBUU WJIM PACTOPXKEHHS JOTOBOPA, B CBSA3M C
CYILIECTBEHHBIM U3MEHEHUEM OOCTOSTENIbCTB.

B ciydae ke HEBO3MOXHOCTU JTOCTUXKEHUSI COTJIAIIEHUsI CTOPOH,
JOTOBOP MOXeET ObITh U3MEHEH WM aHHYJIUPOBaH CyIOM IO Tpebo-
BaHUIO 3aWHTEPECOBAHHON CTOPOHBI.

OnHako, JiIs aHHYJIUPOBAaHUSI IOTOBOpa CYyAOM Ha TaKOM OCHO-
BaHUU, MPEIYCMOTPEHBI JIONOJHUTE/IbHbIE TPEOOBaHUSI:

1) B MOMEHT 3aKJIFOUEHHS TOrOBOpPAa CTOPOHBI MCXOAWIH U3 TO-
r0o, 4YTO TAKOTO U3MEHEHHUs OOCTOSATENbCTB HE MPOU30MIET;

2) uameHeHre 00CTOSATENILCTB BbI3BAHO MPUYMHAMHU, KOTOpPbIE 3a-
MHTEPECOBAHHAS CTOPOHA HE MOIVIa MPEOJI0NIeTh MOCe UX BO3HUK-
HOBEHMs MpU TOH cTerneHu 3a00TIMBOCTH M OCMOTPUTENBHOCTH,
Kakas OT Hee TpeboBajach MO XapaKTepy JOTOBOpa M YCIOBHSIM
oboporTa;

3) ucnonHenue noroopa 6e3 M3MEHEHHs ero YCJIOBUN HACTOIIb-
KO HapylIuio Obl COOTBETCTBYIOIIEE JOTOBOPY COOTHOIIEHUE UMY-
HIECTBEHHbIX MHTEPECOB CTOPOH U MOBJEKJIO Obl JIIS 3aMHTEPECco-
BAaHHOW CTOPOHBI TAaKOH yiiepO, 4TO OHA B 3HAYUTENLHOU CTETNIeHU
JIUIIAIach Obl TOTO, Ha YTO ObUTAa BIpaBE PacCUMTHIBATH IIPH 3a-
KJIIOYEHUH JOTOBOPA;

4) u3 oObluaeB jieJ10BOro 000pOTa WM CYIIEeCTBa JOroBOpa He
BO3HUKAET, YTO PUCK WM3MEHEHHUs 0OCTOSITENhCTB HECEeT 3auHTepe-
coBaHHad ctopoHa (ctaThst 422.2 I'paxpanckoro Komekca).

CrnemyeT pasznuyath U3MEHEHHsS OOCTOSTENLCTB B 3HAYMTETBHOU
CTETIEHH OT HEeNpeIoTBPaTUMOM CWIbl (hopc-MaxopHOEe OOCTOSI-
TENbCTBO). Takum o0pa3oM, eciii HemperoTBpaTuMas CUia, JelaeT
HEBO3MOXHBIM HCIOJTHEHHE 00s3aTeNIbCTB AOrOBOPA, TO U3MEHEHUS
OOCTOSITENILCTB B 3HAYUTEIBHON CTEreH! OOYyCITaBIMBAET UCIIOIHE-
HUE YCIIOBHI 0053aTEeNIbCTB B TSIXKKHUX YCJIOBHSX U HE YCTpaHSIET
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BO3MOXHOCTb €ro MCIIOJIHEHHs. B aToM ciydae, ucnosHeHue o0s-
3aTeNIbCTBA BO3MOXHO. OIHAaKO, MCIOJIHEHUE TAaKOro poaa Uil Of-
HOM WM BCEX CTOPOH, Y4acTBYIOUIMX B JOIOBOpE, IO IPUYHMHE U3-
MEHEHHUsI 0OCTOSITETCTB B 3HAUUTENILHOM CTETIEHH, CYIIEeCTBYIOLIIX
B MOMEHT 3aKJIIOYEHHUS JIOrOBOpA, HAIPYXEHO C DKOHOMHYECKOM
TOYKM 3peHus. Korma roBoputcs u3MeHeHus] 0OCTOSTENbCTB B 3HA-
YUTEJIBHOW CTEIIEHU, CIIEAYeT IIOHUMAaTh 3HAUYUTEIIbHbIE U3MEHEHUS
®KOHOMMYECKHUX, IIPABOBBIX U IPYIHX (PAKTOPOB, HE3ABUCAILUX OT
CTOPOH, CYLLECTBOBABIIUX B NEPHOJ 3aKJIIOYEHMS TOrOBOpa.

B To Xe Bpewms, cienyer OTMETUTb, UYTO IJIi CTOPOH, pPacleHH-
BaTh M3MEHEHHE Kypca MaHaTa KaK HEOXHUIaHHOCTh, TU00 KakK 00-
CTOATENBCTBO, KOTOPOE HEBO3MOXHO INPEABUAETD, Heb3d. Tak, co-
racHo cratbe 5.0.3 3akona AszepOaiimxanckoil Pecnybnuku "O
LentpamsHoMm banke AzepbOaiimxanckoi Pecniyonmuku", LleHTpans-
Heli BaHk perymsipHo ompenenseT W OOBSBISET OHUIIMATHHBINA
KypC MaHaTa B COOTHOILIEHUU K MHOCTpaHHOU BaoTe. Kak BuiHO,
BO3MOXHOCTbh M3MEHEHHd Kypca MaHaTa B COOTHOILIEHHUU K MHOCT-
PaHHOU BAIIOTE OTPAXEHO B 3aKOHOJATEJILCTBE.

B cBa3u ¢ TeM, BoclpuHUMATh JIM U3MEHEHUE Kypca MaHaTa, B
KauecTBe W3MEHEeHUs1 0OCTOSATENILCTB B 3HAYUTEIbHOW CTENIEHU WU
HET, CJedyeT B IIEPBYI0 OYepedb MPOSACHUTH, OTBEYAET JIM 3TO Ia-
paMmeTpam, YyCTaHOBJIEHHbIM cTtarbell 442 I'paxnanckoro Kopekca.

Takum 00pa3zoM, KaxIbplii IpaXgaHWH, B TOM 4YHCJE Y4aCTHUK
9KOHOMMYECKUX OTHOIIEHUH, 3HaeT O (pakTe YCTAHOBIIEHUSA O¢u-
LUMAIBHOIO Kypca MaHaTa B COOTHOILIEHUH K MHOCTPAHHOM BAJIIOTE.
YcraHoBiieHusd Kypca MaHaTa B COOTHOUIEHMM K MHOCTPAaHHOH Ba-
JII0TE O3HavaeT, YTO Kypc BaTIOT He crabuieH. To ecTs, Kypc Ma-
HaTa, B 3aBUCUMOCTU OT PAa3JIUYHbIX DKOHOMMYECKUX U (PUHAHCO-
BbIX (PAKTOPOB, B COOTHOIIEHUHM K HMHOCTPAHHOW BAJIIOTE MOXKET
11aaTh U MOJHUMAThCA.

[Tnenym Koncturynmmonnoro Cypma CYMTAEeT, 4TO CONNIACHO CTa-
e 442.1 I'paxnganckoro Kogekca, npuHUMaTh M3MEHEHUE Kypca
MaHara, KaK HelpeaBUIeHHOe 00CTOATENbCTBO /Il CTOPOH KPEeIuT-
HBIX OTHOILEHMI, HEJIONYCTUMO. B TakoM cilyuae, U3MEHEHHE KYp-
ca MaHaTa He OTBeYaeT MapaMerpaM U3MEeHEHHUs OOCTOSTENIbCTB B
3HAYUTEJIbHOU CTEIICHU.
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Takum oOpas3om, Ui pacTOpXeHUs KPEIUTHOIO JOroBopa IO
TpeOOBAaHUIO 3aMHTEPECOBAHHON CTOPOHBI, JOJXHBI ObITH OCHOBa-
HUd, yKazaHHble B cTathe 422.1 I'paxnganckoro Komekca.

Kpenurononyyarenb, B MOMEHT NOJYy4€HHS KpeauTa B HUHOCT-
pPaHHOH BaliOTe, AOJKEH ObLI NMPEeaBUIETh M 3HATH O BO3MOXHOCTHU
M3MEHEHUs Kypca MaHaTta. B aToM cilydae, TOJKHUK, ITOJIy4as Kpe-
JOUT B MHOCTPAHHOU BalioTe, OepéT Ha cebs pUCK U3MEHEeHHs Kyp-
ca MaHara.

CnenyeTr y4ecTb, 4TO Il BCEX YYaCTHUKOB (PMHAHCOBOIO PBIH-
Ka (0aHKH, BKJIaJUUKH, CTOPOHBI KPEIUTHBIX JOTOBOPOB U T.J.) IO-
CTOSHHO CYLLECTBYET (PMHAHCOBBIM PUCK. DTOT PUCK BEPOSTHOCTD
KOH(pPOHTAUNU ¢ (PUHAHCOBOM MOTEPEN IJI BCEX YJACTHUKOB (pu-
HAHCOBOI'O PbIHKA, B CBS3U C HEraTUBHBIMU (paKkTOpaMu, KOTOpbIE
MOTYT BO3HHMKHYTh Ha (DPMHAHCOBOM pbIHKE. M3MeHeHus Kypca Ha-
LIMOHAJIBHOM BAIIOTHI, U3MEHEHNE ITPOLEHTHOM CTaBKU U T.JI. — 3TO
(bakTOpBI, KOTOpPBIE MOIYT CTaThb NPUYMHOM BO3HUKHOBEHUS ¢u-
HAHCOBOI'O pHUCKa (MOTEPb).

Tem He menee, IInenym Koncrurynnonnoro Cyna, npuHumasi Bo
BHUMaHHE M3MEHEHHE Kypca MaHaTa, B 3aBUCUMOCTH OT (PMHAHCO-
BBIX BO3MOXHOCTEW OaHKOB, CUMTAET LEeIeCOO0Pa3HbIM OCYILECTB-
JIEHUE WU3MEHEHHE YCJIOBUH KPEOUTHBIX IOTOBOPOB IO KPEAMUTaM,
BBIIAHHBIM B MHOCTPAHHOM BaJIIOTE.

B TO Xe Bpemsi, CTOpOHBI, COIJIACHO MPUHLUITY CBOOOIBI AOTO-
BOpA, NPU 3aKJIOUYEHUU KPEIUTHOTO JOTrOBOPAa MOIYT BHECTH B YC-
JIOBM4 JIOTOBOpA IOJIOXKEHUS, CBA3aHHbIE C U3MEHEHM Kypca Aszep-
OaiiIXKaHCKOro MaHara.

CornacHo ykazannomy, Ilnenym Koncrurynmonnoro Cyna npu-
XOIMT K TAaKOMY BBIBOJly, UTO COITIaCHO CYTH ctarbu 422 I'paxnan-
ckoro Kozpekca, npuHuMas BO BHUMaHME, YTO M3MEHEHHME Kypca
MaHara, SBJIOLIErocs IeHEeXHOW enuHunei AzepOaiilkaHCKoON
PecnyOnuku, B COOTHOIIEHWH K MHOCTPAHHOW BATIOTE HE SBIISIET-
Cs ISl CTOPOH HEIpPEeIBUIEHHBIM U TO, YTO AOJIKHHUK, MOJIy4as Kpe-
JIUT B MHOCTPAHHOU BamioTe Oepé€r Ha ceOsi (PUHAHCOBBIM pUCK, HE
MOXET pPaCLUEHMBAThCS KaK M3MEHEHUS OOCTOATENbCTB B 3HAYM-
TEJIBHON CTEIEHMU.
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PykoBonctBysick yacteio VI cratbu 130 Koncrutyumu Aszep6aii-
mxaHckou PecnyOmuku, u crathamu 60, 62, 63, 65-67 u 69 3ako-
Ha AzepOaiijikanckoit PecniyOnuku "O Koncrurynmonnom Cyne',
[Tnenym Koncrurynuronnoro Cyna Asepbaiipxanckoil Pecnyommku

IHOCTAHOBHI:

1. CornacHo cytu ctarbu 422 I'paxnanckoro Kopekca Azep6aii-
mxaHCKoW PecryOnmuku, mprHHMas BO BHUMaHHE, YTO M3MEHEHHE
Kypca MaHaTa, SBJISIOIIErocs JAeHeXHON eauHuued A3sepOaiiikaH-
ckoil PecriyOimuku, B COOTHOIIEHUN K MHOCTPAHHOW BATIOTE HE SIB-
JISIeTCH U1 CTOPOH HEIPENBUIEHHBIM U TO, YTO JOJIKHUK, MOJTydas
KpPEIUT B MHOCTPAHHOU BaioTe Oep€T Ha cebs (PUHAHCOBBIN PUCK,
HE MOXET paclieHUBAaThCsl KaK W3MEHEHUs 0OCTOATEeNbCTB B 3HAYM-
TEJIbHOU CTENEHU.

2. IlocTaHoB/IeHNE BCTYMAET B CHJIY CO JHS ONYOJIMKOBaHUS.

3. TlocranoBnenue omyOnMKoBaTh B Trazerax "A3sepOaiimkan',
"Pecniybnuka", "Xanr razeru", "bakunckuii pabouuii" u "BecTHu-
ke Koncrurynmonnoro Cyna AzepOaiimxkanckoi Pecryomuku”.

4. TlocTaHOB/IEHUE SBJISIETCS OKOHYATEIbHBIM U HE MOXET ObITb
OTMEHEHO, M3MEHEHO WM O(UUHUAIBHO HCTOJIKOBAHO HHU OJHHUM
OPraHOM WJIM JIULIOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENARY SESSION OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF AZERBAIJAN

On interpretation of some provisions of Articles 157 and 158
of the Civil Procedure Code of the Republic of Azerbaijan

14 March 2018 Baku city

The Plenum of the Constitutional Court of the Republic of
Azerbaijan composed of Farhad Abdullayev (Chairman), Sona
Salmanova, Sudaba Hasanova, Rovshan Ismayilov, Jeyhun
Garajayev, Rafael Gvaladze (Judge-Rapporteur), Isa Najafov and
Kamran Shafiyev;

attended by the Court Clerk Faraid Aliyev,

Representatives of the interested parties — Mahir Mammadov,
Head of the Scientific-Analytical Sector of the Office of the
Commissioner for Human Rights (Ombudsman) of the Republic of
Azerbaijan; Kamala Pashayeva, Adviser of the Department for
Administrative and Military Legislation of Milli Mejlis of the
Republic of Azerbaijan,

Experts — Elshad Nasirov, Senior Lecturer of the Academic Board
of the Constitutional Law of the Baku State University,

Specialists — Ikram Shirinov, Judge of the Baku Court of Appeal;
lawyer Mukhtar Mustafayev, Member of the Presidium of the Bar
Association of the Republic of Azerbaijan,

In accordance with the Part VII of Article 130 of the Constitution
of the Republic of Azerbaijan, examined in the open court session
via special constitutional proceedings, the case on inquiry of the
Commissioner for Human Rights (Ombudsman) of the Republic of
Azerbaijan on verification of conformity of Articles 157 and 158 of
the Civil Procedure Code of the Republic of Azerbaijan (hereinafter
referred to as the Civil Procedure Code) to Part I of Article 13, parts
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I, IIT and V of Article 25, Parts I and III of Article 28, Part II of
Article 29, Article 59, Parts I and II of Article 71, Parts I and III of
Article 149 of the Constitution of the Republic of Azerbaijan (here-
inafter referred to as the Constitution).

Having heard the report of Judge R. Gvaladze, the reports of the
legal representatives of the interested parties, specialists and experts,
examined the materials of the case, the Plenum of Constitutional
Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

Commissioner for Human Rights (Ombudsman) of the Republic of
Azerbaijan having applied to the Constitutional Court of the Republic of
Azerbaijan (hereinafter referred to as the Constitutional Court) asked for
verification of conformity of Articles 157 and 158 of the Civil Procedure
Code of the Republic of Azerbaijan (hereinafter referred to as the Civil
Procedure Code) to Part I of Article 13, Parts I, Il and V of Article 25,
Parts I and III of Article 28, Part II of Article 29, Article 59, Parts I and 11
of Article 71, Parts I and III of Article 149 of the Constitution of the
Republic of Azerbaijan (hereinafter referred to as the Constitution).

In the inquiry, it has been provided detailed information on Articles
157 and 158 of the Civil Procedure Code, Article 162, which provides for
the cancellation of securing of claim, and Article 163, which provides for
the procedure of complaint from ruling on securing of claim and noted
that the incorrect application of those articles sometimes in practice leads
to a violation of some constitutional rights of individuals and legal enti-
ties. According to the respondent's opinion, there is a need for a legal
assessment by the Constitutional Court in order to eliminate contradic-
tions, to clarify them, to form a uniform court practice, and thereby ensure
the rights and legitimate interests of individuals and legal entities more
efficiently.

The Plenum of Constitutional Court considers it necessary to note that
the issues raised by Commissioner for Human Rights (Ombudsman) of
the Republic of Azerbaijan are important for the formation of a uniform
court practice and aimed at ensuring human and civil rights and freedoms.

On the basis of the substance of the request, the Plenum of
Constitutional Court considers it necessary to interpret several provisions
of the civil procedural legislation relating to securing of claim.

According to Article 60.1 of the Constitution, legal protection of rights
and liberties of every citizen is ensured.
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According to the legal position established by the Plenum of
Constitutional Court, the right to judicial protection is fundamental human
and civil rights and freedoms, as well as ensures other rights and freedoms
enshrined in the Constitution (decision of the Plenum of Constitutional
Court on the complaint of M.Huseynov of March 4, 2015).

As regards the content of the right to judicial defense, it defines the
right of everyone to appeal to the court for the restoration of violated rights
and freedoms on the one hand, and on the other hand, determines the duty
of courts to examine these appeals within a reasonable time and to make
a fair decision on them, determines the duty of their timely execution
(decision of the Plenum of Constitutional Court on the complaint of
V.Ozerov of 15 April 2011, decision of the Plenum of Constitutional
Court on the complaint of J.Ismay?lzade of 6 June 2014 and decision of
the Plenum of Constitutional Court of 4 June 2014 on interpretation of
Article 231.4 of the Civil Procedure Code of the Republic of Azerbaijan).

Execution of court's decision, which has entered into legal force, is of
particular importance as part of the right to appeal to the court. Thus, the
timely and incorrect implementation of court's decision makes exercise of
the right to judicial protection ineffective and makes decision made by
court insignificant. In accordance with the requirements of the constitu-
tional and international legal acts, justice should ensure that the rights are
effectively restored as a result of the effective execution of court decisions
(Decision of the Plenum of Constitutional Court on interpretation of
Articles 7, 10, 24 and 26 of the Law of the Republic of Azerbaijan "On
Execution" from the point of some provisions of the Civil Procedure Code
of the Republic of Azerbaijan of 2 September 2015).

Article 2.1 of the Code of Civil Procedure, based on the requirements
of the Constitution, states that tasks of court proceeding in respect of civil
cases and economic disputes shall consist of endorsement of rights and
privileges of any physical person and legal entity rising out of the
Constitution of the Republic of Azerbaijan, laws and other normative
legal acts of the Republic of Azerbaijan.

Civil procedural legislation provides for the compulsory execution of
judicial acts which has entered into legal force and, in some cases, pro-
vides for the possibility of taking appropriate measures to ensure the
future execution of judicial acts. Measures for securing of claim petition
are of particular concern.

The institute of security of a claim is one of the key elements of the
administration of justice and acts as a guarantee of future execution of
court decision.
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Demand for securing of claims has arisen from the time the disputes
began to be resolved procedurally. In order to secure a claim, the Roman
law required the respondent to introduce a person who would be able to
come to the court and participate until the judge took the decision.
Absence of such guarantees could have resulted in the respondent's deten-
tion personally.

According to civil legislation, which was in force until the Soviet era,
in order to secure a claim, imposition of arrest upon movable property, the
imposition of prohibition on immovable property, not to leave the coun-
try, bail and other assurance types could be applied.

The socialist regime actually denied the existence of a market econo-
my and this led to a reduction of the importance of the rules regarding
security for a claim for civil court proceedings. It should be noted that,
according to the requirements of the Civil Procedure Code, valid until
2000, the court could take measures to secure a claim on its own initia-
tive.

In accordance with Article 157.1 of the Civil Procedure Code in force,
upon applications of a person participating in case the judge shall be enti-
tled to take all measures for securing of a claim. Securing of a claim shall
be permitted at any stage of proceeding.

Claims are not only imposed on the plaintiff's initiative and only with
respect to the defendant. Therefore, in Article 157 of the Civil Procedure
Code, the scope of bodies entitled to appeal to the court with an applica-
tion to take action to secure a claim has been defined by the phrase "per-
son involved in a case". Taking into account the substance of a measure
for securing of a claim and the procedural objective, parties, third parties,
applicants, interested persons, social organizations, state authorities and
other institutions entitled to appeal to court for protection of disputed or
violated rights (Article 46 of the Civil Procedure Code).

A petition on securing of a claim must be submitted to a court that has
accepted the case for proceeding as a separate written document. In accor-
dance with Article 149.4 of the Civil Procedure Code, an appeal about
taking measures for securing of a claim petition can also be filed in the
claim petition.

Taking measures to secure a claim shall not be permitted until the case
has been accepted for proceeding and after passing of a court decision on
the substance of the case. This rule does not apply to cases when a deci-
sion of first instance court is appealed.

According to Article 159.1 of the Civil Procedure Code, petition on
securing of a claim shall be heard by judge reviewing a dispute immedi-
ately from the date of receipt of the petition. Pursuant to merits of this
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Article, the petition on securing of a claim shall be heard not later than the
day following the day of its arrival at the court.

Hearing of the case without informing the participants of the case (ex
parte) is based on the fact that the measure for securing a claim is an
"unexpected effect" for the other party.

According to Article 127.2 of the Constitution, in consideration of
legal cases judges must be impartial, fair, they should provide juridical
equality of parties, act based on facts and according to the law.

Any type of action to secure of a claim limits the rights of the individ-
ual for whom it has been applied and other persons and sometimes caus-
es them substantial damage. Therefore, having regard to the principle of
procedural law equality established in the Constitution, the person partic-
ipating in the case should reason the need to take measures for securing
of a claim sufficiently. However, excessive duty regarding submission of
evidence should not be given to the applicant who has the petition to
secure a claim. Simply, the judge must come to the conclusion that the
evidence provided in the participating person's argument proves that there
are grounds for taking such measures. Any information indicating the
unjustness of the respondent, for example, the correspondence of the par-
ties, the acts of the defendant, which are intended to explicitly delay the
process, the actions intended to formalize the property and the funds on
other persons, the announcement of the sale of the property, etc. can be
attributed to such evidence.

According to Article 157.2 of the Civil Procedure Code, implementa-
tion of measures for securing a claim for the purposes of further securing
future execution of decision shall constitute a temporary action and shall
not predetermine passing of a decision on case in its merits.

As can be seen from the content of the article, securing a claim is a
procedural measure to ensure the future execution of a court decision in
civil cases. Therefore, when considering the claim, the court should be
sure that failure to comply with this or other assurance claim may further
complicate or impede the execution of the decision.

The provision of "constitute a temporary action" enshrined in Article
157.2 of the Civil Procedure Code implies that, where a claim is rejected,
measures for securing a claim adopted by court shall remain effective
until the decision enters into force. However, court shall have the right
simultaneously with or following its decision issue a ruling on cancella-
tion of measures for securing a claim (Article 162.3 of the Civil Procedure
Code). In case of satisfaction of claims, measures for securing a claim
shall remain valid until execution of court decision (Article 162.4 of the
Civil Procedure Code).
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According to the findings of the Plenum of Constitutional Court, secur-
ing a claim must meet three main criteria, which are the procedural meas-
ures to ensure the future execution of the decision that will be made in
civil cases:

— these measures should be implemented within a very short time, if
there are grounds for their application;

— these actions should be temporary;

—the measures applied should be commeasure to the claims submitted.

The principle of proportionality in Article 71.2 of the Constitution has
been expressed as "limitation of rights and freedoms should be propor-
tionate to the expected outcome of the state".

Creation of the principle of proportionality is associated with the tradi-
tions of roman-german constitutionalism.

Previously, in the 1950s and 1960s, the concept of proportionality was
reflected in a number of cases heard by the European Court of Justice.
This concept was adopted by European law and practice on the basis of
the German constitutional right after the war. As a matter of principle, it
emerged in Prussian administrative law in the late XVIII — the first half of
the XIX century.

The proportionality test that is generally developed in the German pub-
lic law and continues to evolve in European law involves a consistent
solution of the following issues:

1) whether the interference of state bodies in the exercise of individual
rights (freedoms);

2) whether such interference is envisaged by domestic law;

3) is the purpose of the interference legitimate;

4) the desired purpose can be achieved through the use of such inter-
vention, in other words, the tool used is useful for achieving the legitimate
aim;

5) is there any other, equally useful, but less exhausting, in other words
the means used is necessary to achieve legitimate aim;

6) the tool used is acceptable (narrowly proportionate).

Broadly speaking, the principle of proportionality necessarily involves
three key elements:

— this principle regulates issues of restrictions of human and civil rights
and freedoms;

—right can only be restricted by law;

— the degree of restriction of the right as a means of reaching the aim
should be appropriate and should not be excessive.

The principle of proportionality is reinforced in the practice of the
European Court of Human Rights (hereinafter referred to as the European
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Court) and is actively used by the latter to determine the possibility of
restriction of rights and freedoms set forth in the Convention for the
Protection of Human Rights and Fundamental Freedoms.

The European Court stated in its judgment of "Hakansson and
Sturesson v. Sweden" of 21 February 1990 that Article 1 of Protocol No.
1 of the Convention requires that reasonable proportionality of the means
employed and the aim sought to be realized. The requisite proportionali-
ty will not be found if the person concerned has had to bear "an individ-
ual and excessive burden".

Special attention is paid to the concept and substance of this principle
with using the principle of proportionality by the Plenum of Constitutional
Court. The substance of the principle of proportionality in the decisions of
the Plenum is explained on the basis of the direct interpretation of the
Constitution and the laws, as well as the legal precedents enforcement in
the judgments of the European Court.

Decision of the Plenum of Constitutional Court on complaint of Clark
Gordon Morris of 26 May 2017, the Court clarified the principle of pro-
portionality clearly, explained the legislative provisions that should be
taken into account when applying restrictions, and emphasized the impor-
tance of compliance with the principles of proportionality, compliance
with legitimate aim when such restrictions have been applied. It was stat-
ed in the judgment that, when considering the case in accordance with the
legislation, the court should evaluate the grounds for the determination of
the limitation, the debtor's objections against it on its own beliefs, exam-
ine the case in a fair, complete and full manner, substantiate its findings in
the relevant court act.

The importance of this principle has increased not only by the consti-
tutional oversight body but also by using broadly by the general jurisdic-
tion courts. This tendency is expressed by the fact that the courts refer to
generally recognized principles and norms of international law, the legal
position of Constitutional Court, and the integration of the applicable law
into the uniform legal space during the justification of the decision with
the norms of Constitution and the law.

One of the undeniable advantages of the Civil Procedure Code in force
is the application of the principle of proportionality of measures for secur-
ing of a claim to the claim filed by the claimant.

It has not been indicated in Article 158 of the Civil Procedure Code
which measures for securing of a claim is proportional to a claim filed by
the claimant. However, it is understood from the meaning of this article
that when considering petitions for the application of securing measures,
the court must examine whether the applicant's request for a specific
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measure of conformity is relevant to the claim filed and whether it is
appropriate. Accordingly, having regard to the claim filed and the possi-
ble court ruling regarding that claim, the court should be sure that the fail-
ure to take any of the measures referred to in Article 158 of the Civil
Procedure Code may make difficult or impossible the execution of the
resolution.

The substance of the principle of proportionality of measures for secur-
ing of a claim to the claim filed by the claimant is that the judge may
impose arrest upon a respondant's property of an amount not exceeding
the amount of claim, or forbid the conduct of certain actions within the
limits of the requirement exclusively for the respondent or other persons.

In addition to the measures for securing of a claim set out in Article 158
of the Civil Procedure Code in force, the court may also take other meas-
ures for securing of a claim.

As other measures, the suspension of the sale of property seized in the
event of a claim for release of property, imposing certain obligations on
the respondent on property protection, and so on can be shown.

Other measures should also comply with the objectives set out in
Article 157 of the Civil Procedure Code in any case. For the purposes not
provided for in this article, the court shall not accept the measures for
securing of a claim.

The law provides that physical persons and legal entities shall be fined
in favor of state (Articles 158.5.1 and 158.5.2 of the Civil Procedure
Code) in case of violation of rules regarding prohibition of the conduct of
certain actions by the respondent or other persons (Articles 158.1.2 and
158.1.3 of the Civil Procedure Code).

In addition, claimant shall have the right to require, under the court pro-
ceeding, persons concerned to compensate losses caused by non-execu-
tion of a ruling on securing of a claim (Article 158.6 of the Civil
Procedure Code).

The Civil Procedure Code does not disclose the damage caused by
non-execution of the ruling on application of measures regarding securing
of claim.

The Plenum of Constitutional Court considers that in that case the
norm of Article 21.2 of the Civil Code of the Republic of Azerbaijan may
be used, because compensation for damages in the manner provided in
this Article is a universal protection of civil rights. According to that arti-
cle, damages are the expenses, incurred or to be incurred by which a per-
son, whose right has been violated, incurred or will incur to restore the
violated right or damage to his property (tangible loss) as well as profits,
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which the person would have earned under ordinary conditions of civil
relationships, if his rights have not been breached (lost profits).

Considering the above stated, the Plenum of Constitutional Court con-
siders it necessary to mention the following:

— In accordance with the requirements of Article 127.2 of the
Constitution, Articles 157 and 158 of the Civil Procedure Code, the courts
should pay particular attention to sufficient justification of the application
of the measures for securing of a claim in the application by the person
involved in the case, should provide a comprehensive assessment of
whether the evidence in the petition is justified, to examine the existence
of a link between these measures and claim petition, should make a deci-
sion ensuring that the proposed measure should be proportionate to claim
submitted and securing legitimate interests of all parties involved in case.

Having regard to Article 130.7 of the Constitution of the Republic of
Azerbaijan, and Articles 52, 60, 62, 63, 65-67 and 69 of the Law of the
Republic of Azerbaijan "On Constitutional Court", the Plenum of the
Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. In accordance with the requirements of Article 127.2 of the
Constitution, Articles 157 and 158 of the Civil Procedure Code, the
courts should pay particular attention to sufficient justification of the
application of the measures for securing of a claim in the application
by the person involved in the case, should provide a comprehensive
assessment of whether the evidence in the petition is justified, to
examine the evidence of a link between these measures and claim
petition, should make a decision ensuring that the proposed measure
should be proportionate to a claim submitted and securing legitimate
interests of all parties involved in case.

2. Decision shall enter into force on the day of its publication.

3. Decision shall be published in "Azerbaijan", "Respublika",
"Xalq Qazeti" and "Bakinskiy Rabochiy" newspapers, and "Bulletin
of the Constitutional Court of the Republic of Azerbaijan".

4. Decision is final, it may not be cancelled, modified or inter-
preted by any authority or individual.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENARY SESSION OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Paragraph 1 and 3 of the Note section of
Article 177 of the Criminal Code of the Republic of Azerbaijan

23 April 2018 Baku city

The composition of the Plenum of the Constitutional Court of the
Republic of Azerbaijan, including Farhad Abdullayev (chairman), Sona
Salmanova, Sudaba Hasanova (reporter-Judge), Rovshan Ismayilov,
Jeyhun Garajayev, Rafael Gvaladze, Mahir Muradov, Isa Najafov and
Kamran Shafiyev,

Attended by the Court Clerk — Faraid Aliyev,

representatives of interested parties — Namiq Mammadov, Judge of
the Baku Appellate Court and Kamala Pashayeva, Adviser of the
Department on Administrative and Military Legislation of the Milli
Megjlis of the Republic of Azerbaijan,

expert — Shahla Samedova, professor of the Criminal Law and
Criminology Department of the Baku State University, Doctor of Law,

specialists — Shahin Yusifov, Chief of the Criminal Board of the
Supreme Court of the Republic of Azerbaijan, Murvat Hasanov, Deputy
Chief of the Department for the Defence of State Charges of the Chief
Prosecutor's Office of the Republic of Azerbaijan, Head of the
Department for the Protection of State Charges in Courts of Appeal and
Cassation, and Nahid Mammadzadeh, Head of the Department of Chief
Organizational-Inspection of the Ministry of Internal Affairs of the
Republic of Azerbaijan,

In accordance with Paragraph 6 of Article 130 of the Constitution of
the Republic of Azerbaijan, examined in open court session on special
constitutional proceedings, the application of the Baku Appellate Court
on the interpretation of paragraph 1 and 3 of the Note to Article 177 of
the Criminal Code of the Republic of Azerbaijan in the light of Articles

114



16 and 177.2.2 of the Criminal Code of the Republic of Azerbaijan,
Articles 60 and 71 of the Constitution, as well as Articles 6 and 7 of the
Convention on the Protection of Human Rights and Fundamental
Freedoms.

Having heard the report of Judge S. Hasanova on the case, speeches
of representatives of interested subjects and experts, opinion of the
expert, examining and discussing the materials of the case, the Plenum
of the Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Baku Court of Appeal applied to the Constitutional Court of the
Republic of Azerbaijan (hereinafter — the Constitutional Court) for inter-
pretation of paragraph 1 and 3 of the Note to Article 177 of the Criminal
Code of the Republic of Azerbaijan in the light of Articles 16 and 177.2.2
of the Criminal Code of the Republic of Azerbaijan, Articles 60 and 71
of the Constitution, as well as Articles 6 and 7 of the Convention on the
Protection of Human Rights and Fundamental Freedoms.

In application indicated that the Baku Court of Appeal had been filed
a criminal case based on an appeal protest related to the conviction of
A.Hamzayev under Article 177.2.2 of the Criminal Code. The Court
decision on this criminal case has established that the accused has repeat-
edly committed theft.

So, in order to seize another's property secretly, on September 10,
2015, he plundered a brake winding of the machine in elevator section of
the building and damaged the property owner in the amount of 106
manat.

Later, A.Hamzayev again with the purpose of seizing another's prop-
erty, committed repeatedly theft crimes from September 11 to December
24, 2015, separating cables and stealing brake windings from the
machine section of elevators located in different buildings with a dam-
age of 106 manat per each episode, together 62 episodes.

A.Hamzayev was sentenced to 3 years and 3 months of imprisonment
on charges of committing a crime under Article 177.2.2 of the Criminal
Code with the decision of the Surakhani District Court of Baku on
October 23, 2017 and placed under the probation period of 1 year and 6
months in accordance with Article 70 of the Criminal Code.

The state prosecutor filed an appeal protest and requested elimination
of part on application of Article 70 of the Criminal Code and imprison-
ment of A.Hamzayev under Article 177.2.2 of the Criminal Code.
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According to the Baku Court of Appeal, the lack of clarification at
legislation regarding the fact that the requirement about the amount of
damage caused with the firstly committed act should exceed five hun-
dred manats, and if it was repeatedly should exceed one hundred manats
for the purpose of interpreting the act as a repeated theft, creates hard-
ships in the court's practice violating the principle of legal certainty.
Thus, liability provided for in Articles 177.1, 178.1 and 179.1 of the
Criminal Code arises when the property owner or other owner is dam-
aged more than five hundred manats, but not more than five thousand
manats. The liability provided for in Articles 177.2.1-177.2.3-2, 177.2.5
and 177.3.1 of this Code shall arise in the event of damage to property
owner or other owner in the amount of more than one hundred manats.
As it can be seen, the damage caused to the owner or other owner of the
property for the simple theft act must exceed five hundred manats and in
the event of repeated repetition more than one hundred manats.

According to the applicant, there is a need to interpret the mentioned
Articles to formulate a common judicial practice with respect to the acts,
depending on the amount of damage incurred when the same acts were
repeated.

The Plenum of the Constitutional Court considers it important to men-
tion the following regarding the application:

According to the Paragraph 1 of Article 13 of the Constitution, the
property in the Azerbaijan Republic is inviolable and is protected by
State.

Property 1s an economic and legal category and constitutes a set of
actual social relationships, such as possession, usage, and disposal of
property obtained and owned by the proprietor. When regulated by legal
norms, these relations take legal form and are legally prescribed by the
rights of the proprietor as possessing of movable and immovable prop-
erty, and using and disposing it.

The property was also included in the list of objects protected by crim-
inal law and its protection was defined as one of the main duties of the
Criminal Code. According to Article 2.1 of the Criminal Code, duties of
the Code are: providing of the peace and safety of mankind, protection
of rights and freedom of the person and the citizen, of property, of eco-
nomic activities, of social order and public safety, of environment, of
constitutional grounds of the Republic of Azerbaijan from criminal
encroachments, and also the prevention of crimes.

It should be noted that the norms of the Criminal Code on offenses
against property are constantly improved by the legislator.

116



By the Order No2668 of the President of the Republic of Azerbaijan
dated February 10, 2017 "On improvement of activity in the penitentiary
sphere, humanization of the penal policy and the extension of the appli-
cation of alternative punishment and procedural compulsory measures
not related to isolation from society", an important boost was given to the
implementation of further reforms for the liberalization of the criminal
law policy, by restricting the application of arrests and deprivation of lib-
erty for crimes which do not represent big public danger and less serious
crimes, decriminalization of offenses and the application of broader alter-
native penalties. According to the Law of the Republic of Azerbaijan
"On Amendments to the Criminal Code of the Republic of Azerbaijan"
dated October 20, 2017, adopted in connection with the execution of the
Order, many articles of the General and Special Part of the Criminal
Code, including Article 177 of the Criminal Code and its Note section
have been changed.

In Article 177.1 of the Criminal Code and changes to the Note section,
it is shown that the criminal liability occurs in the event of a criminal
offense against the property owner or other possessor in excess of five
hundred manats, but not more than five thousand manats, and penalty
that can be imposed vary from the public works from three hundred sixty
to four hundred and eighty hours or corrective works for up to two years,
or limitation of the liberty for the term up to two years, or imprisonment
for the term up to two years. Before these changes, liability for theft of
property was borne when the property owner or other possessor suffered
for more than one hundred, but not more than three thousand manats (the
text of the Criminal Code eliminated from December 1, 2017).

Thus, taking into consideration the socio-economic processes taking
place in the country, the amount for occurance of criminal liability for the
offenses against property committed for the first time has been increased
from one hundred to five hundred manat.

Taking into account these changes, the Plenum of the Constitutional
Court considers it necessary to review the relevant provisions of the
Criminal Code.

Chapter 23 of the Criminal Code is devoted to crimes against proper-
ty. Offenses of this category include theft, fraud, embezzlement or extor-
tion, loot, robbery and so on. Among these crimes, plundering has spe-
cial place.

Plundering is to take possession of another's property illegally and
indispensably by damaging the property owner and other possessor for
the benefit of himself or other persons.
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Artticle 177 of the Criminal Code has identified the theft as a covert
plundering of another's property. The secretive way of seizure, which is
an objective aspect of this offense, differentiates theft from other forms
of plundering. During the theft, the criminal takes the property of the vic-
tim out of his will, and passes it to his own disposal. When it comes to
coverty, it is understood as that the committal offense is unknown to both
the proprietor and the other persons.

Defining criminal elements of the theft is of great importance for the
criminal-legal assessment of the offense.

Necessary and facilitative elements have huge importance in the for-
mation of the composition of criminal act. Necessary elements are such
traits of each criminal act that without them the act does not constitute a
criminal offense. Facilitative elements are those which are not necessary
for all the criminal acts and play various roles in different compositions.
Such elements include the time, place, and method of committal of the
offense, characterizing the objective side of the offense, motive and pur-
pose, characterizing the subjective side of the offense and so on.

Separation of the elements of the criminal composition into necessary
and facilitative elements is of great importance for the identification of
separate criminal offenses and differentiating similar offenses. For exam-
ple, while plundering one's property in a secretive way is a necessary ele-
ment of theft (Article 177), it is an assessing element in an offense of
deliberate killing with commonly dangerous method (Article 120.2.4).

There is also significant legal importance of the concrete and evalua-
tive elements of the criminal composition. The concrete elements are
clearly defined in the text of the norms of the Criminal Code. For exam-
ple, the amount of damage inflicted with theft offenses (Note section of
Artticle 177), the considerable and large extent of the damage suffered
because of offenses committed in economic activity field (Note section
of Article 190) and so on.

An analysis of Article 177 of the Criminal Code gives rise to conclude
that the secretive way of plundering another person's property is a nec-
essary element of the objective aspect of the theft. Secret plundering also
acts as a necessary element when those acts are repeated. The amount of
damage inflicted on the proprietor or other owner of the property, as a
specific sign, is indicated by the legislature in the "Note" section, taking
into account the essential elements of the offense.

Therefore, the Plenum of the Constitutional Court considers that "the
same acts" of Article 177.2 of the Criminal Code implies only the nec-
essary element of the theft under Article 177.1 of the Code, i.e. the secret
plundering of the other person's property. The amount exceeding five
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hundred manats mentioned in Paragraph 1 of Note section of Article 177
of the Criminal Code is concrete element of criminal composition being
part of Article 177.1 of this Code, while the amount exceeding one hun-
dred manats belong to Article 177.2 of the Code.

It should be noted that Paragraph 3 of Note section of Article 177 of
the Criminal Code also establishes the repetition of the same crimes, as
well as the repetition of various crimes. According to this paragraph, if
the person who committed any or some of the offenses set forth in
Articles 177-183, as well as Articles 213-3, 217, 227, 232 and 235 of the
Code, commits again any of the offenses stipulated by Articles 177-183
of this Code (except as provided for in Article 16.3 of this Code), it shall
be deemed to be repetition of the crimes.

The Plenum of the Constitutional Court stated in its judgment "On
Interpretation of Article 18.5, Article 61.1.1 and 65 of the Criminal Code
of the Republic of Azerbaijan" of 18 March 2013 referring to the insti-
tute of repetition as that the set of crimes are characterized as aggravat-
ing criminal liability. The consecutive committal of offense by a person
allows him to obtain practice in committing criminal offense, making his
subsequent criminal activity more dangerous.

In its judgment of 4 March 2013 on "Interpretation of Paragraph 3 of
the Note section of the Article 177 of the Criminal Code of the Republic
of Azerbaijan", the Plenum of the Constitutional Court stated that the
repetitive committal of crime by the person proves, as a rule, his constant
criminal inclination, which is, in the end, a sign of high public danger.

The Plenum of the Constitutional Court reiterates that the fact about
that the person committed at least two publicly dangerous acts, must be
established, in order to consider the case as repetitive committal of crime.
This fact always points to that the repetition characterizes the presence of
adverse features in the perpetrator. Repetition involves the commitment
of crimes at different times. Although the perpetrator has an opportunity
to choose a legal behavioral in a variety of living conditions, his choice
of the conduct prohibited by criminal law proves his high public danger.
Paragraph 17 of Part 1 of Article 94 of the Constitution relates the defi-
nition of crimes and other offenses, and the responsibility for their com-
mitment to exclusive jurisdiction of the legislative authority.

The Plenum of the Constitutional Court considers that, the legislator,
taking into account the degree of danger of theft in the aggravated cir-
cumstances, as well as repetitive theft referred to in Article 177.2 of the
Criminal Code, and the degree of public danger of the perpetrators of this
crime, established harsher criminal responsibility for the purpose of
ensuring the principle of fairness.
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On the basis of all the above-stated, the Plenum of the Constitutional
Court comes to the following conclusion:

— The expression "the same acts" in Article 177.2 of the Criminal
Code envisions only necessary element of theft referred to in Article
177.1 of this Code, 1.e. the secret plundering of other person's property;

— Amount more than five hundred manats and amount more than one
hundred manats mentioned in paragraph 1 of Note section of Article 177
of the Criminal Code constitute a concrete element of the offense being
part of Article 177.1 and 177.2 of the Code, respectively;

— In case of repetitive committal of theft twice or more than twice,
criminal liability under Article 177.2.2 of the Criminal Code emerges if
the property owner or other owner is subject to damage more than one
hundred manats for each act.

Being guided by the Parts V and IX of Article 130 of the Constitution
of the Republic of Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of
the Law of the Republic of Azerbaijjan "On Constitutional Court",
Plenum of the Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. The expression "the same acts" in Article 177.2 of the Criminal
Code envisions only necessary element of theft referred to in Article
177.1 of this Code, ie the secret plundering of other person's property;

2. In case of repetitive committal of theft twice or more than twice,
criminal liability under Article 177.2.2 of the Criminal Code emerges if
the property owner or other owner is subject to damage more than one
hundred manats for each act

3. The decision shall come into force from the date of its publication.

4. The decision shall be published in "Azerbaijan", "Respublika",
"Xalq Qazeti" and "Bakinskiy Rabochiy" newspapers, and "Bulletin of
the Constitutional Court of the Republic of Azerbaijan".

5. The decision is final, and may not be cancelled, changed or offi-
cially interpreted by any institution or official.
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Alhs QASIMOV

Baki Dovlet Universitetinin

Omok ve ekologiya hiiququ kafedrasinin miidiri,
hiiquq tizre elmler doktoru, professor,

Rusiya Hiiquq Elmleri Akademiyasinin iizvi,
“Quzi1l golom” miikafat laureati

ELM XADIMLORI

Coxlar iigiin ideal insan

Tale elo goatirib ki, onun haqqinda
diisiincelorimi, tok indi yox, miixtalif
yubiley yaslarinda da gelema almisam.

Bu insanin menim ii¢iin kim oldugu-
nu sozlorin rongi ilo tosvir etmoayo ¢a-
lismisam. Indi ise qarsimdaki 80 reqe-
mini gorondo avvelce bir anliq terad-
did edirom. Zamanin 6ziinii bize hiss
etdirmadon belo tez kegmosi adami
heyratlondirir. Elo bilirom ki, o, heale
do ilk defe Baki Dovlet Universitetinin
Hiiquq fakiiltesinde gordiiyiim yasda-
dir. Biz tolabalore oxudugu maraql
miihaziralori diggetle dinlediyimiz zamanlardadir.

Amma tez 6z yasimi nazera aliram ve onda anlayiram ki, daha
O0ziim da universitet tolobasi deyilom, vaxt bizi o vedelorden ¢ox
uzaglasdirtb. Omiir bizim tesevviir etdiyimizden tez otiisiir. Vaxtin
Insana yegano qazanci ise insanin manavi-oxlaqi deyerlare, prinsip-
lara sadiqlikle alde etdiyi soxsiyyat ucaligidir, miidriklikdir. Basqa-
lar1 tiglin de bir 6rnaye ¢evrilmayidir.

Belo bir insan haqqinda yaziram. O, Azerbaycanda hiiquq elmi-
nin gorkemli simalarindan olan, Baki Dovlaet Universitetinin Cina-
yot hiiququ ve kriminologiya kafedrasinin miidiri, hiiquq tizro elm-
lar doktoru, professor Firudin Yusif oglu Semendoerovdur.

Bozon insan foealiyyetinin ohate dairesini, tutumunu tesevviire
sigdirmaqdan 6trii quru rogemlere miiraciot etmak lazim golir. Bu
monada yubiley yazilarinda insan dmriiniin miixtalif marhalelorini
oks etdiren tarixlorsiz, onun gordiiyil islerin hacmini gostoran ro-
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gomlersiz ke¢inmak olmur. Bunlar ilk baxisdan toeqvimde ard-arda
siralanan adi tarixlerdir, cansiz reqgemlardir. Amma nazerlerini on-
lara tuslayib diggatle diisiinende bu tarixlerin, reqgomlerin harasin-
do biitiin dmriinii seraflo yasamig bir ziyalinin oziyyaetlorini, ke¢di-
yi ¢atin sinaqlari, zerre-zerre qazandigi ugurlari, onun heyata, in-
sanlara, Vatona sevgi dolu golbini goriirsen.

Firudin Yusif oglu Semandoerov 12 aprel 1939-cu ilde Saath ra-
yonunun Molday kandinde akingi ailesinds anadan olub. Okingi ai-
lasinde dogulmasini onun 6miir yolunda xiisusi gqeyd etmoayim so-
babsiz deyil. Okingilik torpaga bagliliqdir, zehmatdir, halalliqdir,
bar yetiron saglam toxumlardir. Firudin miellim de onun 80 illik
omriiniin asas cizgilerine ¢evrilmis bu keyfiyystlori, goriiniir, ata-
anasindan oxz edib. Okinci safligini, menaviyyatin1 émriin her bir
maqgaminda qoruyub. Onun aileden galan bu saflifin, menavi is1gin
davami kimi sepdiyi toxumlarsa telebsalarine verdiyi bilikdir, onla-
ra tolqin etdiyi deyerlerdir.

Firudin miellim miiharibe usaqlar1 adlanan naslin tomsilgilerin-
dendir. Bir cox hemyasidlari kimi onun usaqlig1 Ikinci Diinya miiha-
ribasi illerine ve ondan sonraki ¢atin dovrlare tesadiif edib. Hoyata
gbziinii aganda atrafindaki dogmalarini, ezizlerini, el-obani ¢otinlik-
lor i¢inde goriib. Xarakterindoki xeyirxahliq, merhemat, insanlara ol
tutmaq, komek etmak hissi, balke do usaqliqda yasadig: cetinliklor-
den golir. Ciinki o, 6zl de ¢ox ¢atinlikler yagamis adamdir.

Miihariba illarinin usagi

Miiharibe illerinin usagi olmaq ne demokdir — bunu hamimiz bi-
lirik. O dovriin usaqglar1 ¢cox aziyyetle boyiiyiibler, oxuyublar, bazen
moktabdo tohsil ala-ala islayiblar, ailoye komok ediblar. Toxminen
belo bir hayati Firudin Semendearov da yasayib.

1948-1958-ci illorde Firudin miisllim Semad Vurgun adina Saat-
11 goseboe orta maktebinde oxuyub. Maktebi glimiis medalla bitirib.
Orta maktebi bitironden sonra birinci il universiteto daxil ola bilme-
masi do, li¢ illiye ke¢mis sovet ordusunun siralarinda qulluq etme-
yo gedib ii¢ il geri diismasi de onu ruhdan salmayib. Oz magsedine
dogru homise inamla addimlayib ve ona yetisib. Maqsed aydinligi
1so heamise ugura, nailiyyatoa, goelebaye gotirib ¢ixarir. 1958-1961-ci
illords ordu siralarinda harbi xidmet kegib qayitdigdan sonra 1961-
ci ilde Azerbaycan Dovlat Universitetinin Hiiquq fakiiltesine daxil
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olub. O dovrde bir telabe liciin on yiiksok tohsil nailiyyatlorinden
sayilan Lenin toqatidii ilo oxuyub. 1966-c1 ilde tehsilini basa vurar-
kon biliyini, elme maragim1 nazere alaraq onu ADU-nun Cinayot
hiiququ kafedrasina aspirant gobul ediblor. 1966-1969-cu illerde bu
kafedranin aspiranti olub.

1970-ci ilde “Qatl cinayatlorini doguran hallarin ve davranig mo-
tivinin coeza toyinina tosiri” mdvziisunda namizedlik dissertasiyasi-
n1 ugurla miidafie edarok hiiquq elmlori namizadi elmi deracesi
alib. 1969-cu ilden ADU-nun Cinayet hiiququ kafedrasinda miisl-
lim, dosent vezifelorinde c¢alisib. Firudin Semenderov 1985-1989-
cu illerde ADU-nun Hiiquq fakiiltasinin dekani, 1992-1993-cii illor-
do Universitetin rektoru olub. 1995-ci ildon BDU-nun Cinayet hii-
ququ ve kriminologiya kafedrasinin miidiri kimi ¢alisib. 1996-c1 il-
de “Hiiquqi stiur ve cinayet hiiquq yaradiciligi” movzusunda dok-
torluq isini miidafie edib, hiiquq elmloari doktoru elmi deracesi alib.
1997-ci ilden kafedranin professorudur.

Firudin miisllimin elmi yaradicihq faaliyyati cox mahsuldardir

O, 30-dan ¢ox darsliyin, dars vesaiti ve monoqrafiyanin miiolli-
fidir. “Cinayetin subyektiv cohoati”, “Cinaysat hiiququ. Cinayat vo
coza mosalaleri”, “Cinaysat hiiququ. Umumi hisse” derslikleri,
“Soxsiyyet oaleyhine edilon cinayatlor” adli ders vesaiti, “Cinayet
hiiququnda ceza problemi: tarix ve miiasirlik” monoqrafiyasi
(2009), “Kriminologiya” ders vesaiti (2012), “Azearbaycan Respub-
likasinin Cinayeat Macellasinin Kommentariyasi” sorikli miiolliflik-
lo (2013), “Cinayet hiiququ. Umumi hisse” (2013), Moskvada
2011-2012-ci illerde rus dilinde nesr edilon “Ugolovnoe pravo
Azerbaydjanskoy Respubliki. Obhao c¢astg” (v soavtorstve), “Uqo-
lovnoe pravo Azerbaydjanskoy Respubliki. Osobennas ¢astg” (v
soavtorstve) ve bu gebildan olan bir ¢ox asarleri hiiquq elmine do-
yorli tohfeloridir. Miixtalif elmi nasrlorde 100-den artiq elmi maqa-
lasi, respublika matbuatinda dovriimiiziin aktual problemlerine hoasr
edilmis ¢coxsayli maqalsalari is1q lizii goriib.

Onun yazdig1 iri hecmli “Cinayat hiiququ. Umumi hisse” dersli-
yi 2002-ci ilde Respublika Kitabsevorlor Comiyyetinin miikafatina
layiq goriiliib. Hazirda respublikamizda bu sahaede on miikemmsel
derslik sayilir. Darslik indiye qoder bir nego dofo nosr edilib.
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Cinayat hiiququ hiiquq sahasinin 6z miirokkebliyi ve ¢atinliyi ilo
secilon goludur. Bu saha ile bagli har hansi yeni fikir sdylomoak o
godoar de asan deyil. Biitliin bunlara baxmayaraq, Firudin miiallimin
cinayet hiiququ sahasinda yazdig1 aserlorde derin tadqigatlarin ne-
ticosi olaraq geldiyi genastler hiiquq elmi {i¢iin miithiim shemiyyet
dasiyir. Onun elmi oasorlorinde nozeriyye ve praktik fealiyyet iist-
isto diislir. Cinayetin yeni anlayisinin verilmasi, milli hiiququn bu
sahasinin prinsiplarinin daqiqlesdirilmasi, diinya tacriibasinin timu-
milosdirilerak istifade edilmasi, dini hiiquq sistemlarinin asas miid-
dea ve prinsiplarinin todqiqi do Firudin Semenderovun elmi ugur-
landir.

Professor Firudin Semandarovun istiraki ve redaktorlugu ile ilk
defe Azerbaycan dilinde hazirlanmis “Azerbaycan Respublikasinin
Cinayat Macsllesinin Kommentariyasi” kitabi cinayeat hiiququ sa-
hasi ilo masgul olan tedqiqat¢ilarin ve hiiqug-miihafize orqanlari is-
cilorinin stoliistli kitabina ¢evrilib. Onun misllifi oldugu bu kitab1
bele deyerli eden odur ki, nesr cinayet ganununun hem limumi,
hom do xiisusi hissasini ahato edir vo cinayat qanununun praktika-
da diizgiin tetbiqine beladg¢idir. Tesadiifi deyil ki, bu kommentariya
indiye kimi 6 defe nasr olunub.

Professor Firudin Semenderov 6lkemizde hiiquqi dovlet qurucu-
lugu prosesine, aparilan islahatlara,comiyyetimizde ganununun ali-
liyinin tomin olunmasina bir sira qurumlardaki fealiyyati ile de toh-
fo verir. O, 1995-ci ilde Azarbaycan Respublikasinin Prezidenti ya-
minda Hiiqugqi Islahatlar Komissiyasinim, eyni zamanda, Ali Mohko-
mo yaninda Elmi Maslehet, respublika Prokurorlugu yaninda Elmi-
Metodik Suranin {izvii olmusdur. Azerbaycan Respublikasinin ha-
zirda qlivvade olan 1999-cu il Cinayat Macallasinin miiasir toloblor
vo beynelxalq standartlar seviyyesinde hazirlanmasinda yaxindan
istirak edib. Azerbaycan Respublikasi1 Konstitusiya Mohkomasi Ple-
numunun vo respublika Ali Mehkemsasi Plenumunun gerarlarinin
hazirlanmasinda, ganunun miibahiseli magamlarinin aydinlasdiril-
masinda da Firudin miiellimin boyiik emayi olub. O, hazirda qiivve-
de olan “Toehsil hagqinda” Azerbaycan Respublikasi Qanununun ha-
zirlanmasi prosesinin istirak¢ilarindandir.

124



Elm ustadi

Professorun Azerbaycanda hiiquq elminin inkisafina verdiyi toh-
folor tokco bununla mehdudlasmir. Firudin miiellim bu sahade mii-
kemmeol, yiiksok ixtisaslt kadr potensialinin formalasmasinda, hii-
quq elminin darinliklerine bealad olan yeni miitoxassislerin yetisdi-
rilmasinda do bir pedaqoq, elm ustadi kimi avezsiz xidmetlor gos-
torib. Firudin Semanderovun rehberliyi altinda 3 hiiquq tizre elmlor
doktoru, 50-den ¢ox folsefe doktoru hazirlanib. O, Azerbaycanin
amokdar hiiqugstinasidir.

Olkemizin {imumi teraqqisine xidmet eden kadr potensialinin ya-
radilmasi prosesinin asas agirlig1 moahz professor F.Semoandoarov ki-
mi alimlaerimizin ¢iyinlerine diisiir ve o, bu serafli missiyanin 6hde-
sinden layiqince golir. Alimin yetirdiyi yiiksok ixtisash kadrlar bu
giin ham hiiquq elmimizin inkisafina, heam do miisteqil Azarbaycan-
da hiiquqi dovlet quruculugu prosesine 6z doayerli tohfelerini ver-
mokdadirlor. Siibhosiz ki, bir elm xadimi, insan ii¢iin bundan ali
miikafat ola bilmez.

O, BDU-nun nazdinde fealiyyeat gostoran cinayet hiiququ, krimi-
nologiya vo ceza-icra hiiququ, cinayat prosesi, kriminalistika, moh-
kemao ekspertizasi vo cinayot-axtaris foaliyyoti ixtisaslar tizro dis-
sertasiya surasinin, habelo Tohsil Nazirliyinin Vahid Elmi-Metodiki
Surasimin “Ddvlet ve hiiquq” bolmesinin sadri olmusdur.

Firudin misllimi Azearbaycanda cinayat hiiququ elmi maktabinin
osas yaradicilarindan biri ve belke de birincisi saymaq olar. Onun
formalagdirdig1 bu elmi moektoabin indi yiizlerle davamgisi var ve bu,
bir ustad kimi onun xidmsatleridir. Firudin Semendarov elm saho-
sinde qazandig1 ugurlarla Azerbaycan dovlet¢iliyinin méhkemlon-
dirilmasina, xalqimizin elmi potensialiinin daha da giiclondirilmesi-
no xidmat gostorir. Onun elmi todqiqatlariin miqyasi vo shomiy-
yoti yalniz respublikamizda deyil, beynoalxalq alomde do yliksek
qiymatlondirilir. Ele bunun naticesidir ki, o defalarle miixtalif 6l-
kolorde diinya miqyasl ve regional elmi konfranslarda Azerbayca-
n1 loyagoetloe tomsil edib.

Professor {i¢iin ardicilliq, millilik, milli-menavi deyerlore bagli-
l1iq, milletin azadlig1, 6lkesinin miistoqilliyi esasdir. Ona goradir ki,
hoaloa sovet donemindo miileyyon vezifo tutmus adamlarin ana dilin-
do danismaga ehtiyat etdiklori zamanlarda Firudin miiellim hiiquq
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sahasino milli dil gatirmisdi. Hiiquq elminoa dair yaz1 ve ¢ixislarini
istisnasiz olaraq dogma Azerbaycan dilinde niimayis etdirirdi.

O, bir ideya adamidir

Tariximize, soykokiimiize, Azerbaycanin istiqlalina bagliliq
onun ganindan, ruhundan ireli golir. Oton esrin 80-ci illerinin son-
larinda Azerbaycanda milli azadliq harokat1 baslayib kiikroyen za-
man Firudin Semandarov prinsipial, qorxmaz, cesaratli, kiitlonin
oniinde gedib onu diizgiin istigametlendirmeyi bacaran ziyalilardan
idi. O, bu giin do Azerbaycana, 6lkemizin istiqlalina, milli dovleti-
mizo xidmet missiyasini elmi-pedaqoji fealiyyati ile, yazdig kitab-
larla, hazirladig1 kadrlarla, comiyyetin hiiquqi cehatden maariflen-
masi prosesinda yaxindan istiraki ile davam etdirir.

Miisllim serafli bir sézdiir. Heyatimizda bilikden, 6yrenmakdan
doyerli nese yoxdur, miiellimse dyroden demakdir. Bu menada Fi-
rudin misllim bu s6zii on ¢ox haqq edon ziyalilarimizdandir. Miial-
limlik, sanki neco deyerlar, onun boyuna bicilib. Bizim telebalik
vaxtlarimizda da hatta doarslere on etinasiz yanasan telebaler belo
Firudin miisllimin miihazirslarini dinlomak ii¢iin auditoriyaya tele-
sordilar. Teloboalorinin Fiirudin miiellimin derslarine miinasibatini
sonralar da bele gordiim. Ciinki onun oxudugu miihazirsler bir qay-
da olaraq derinliyi, nezari ve elmi fikirlorin zenginliyi, hoyati fakt-
larla dolgunlugu ils forqlenir. Ona gore da telebalerin biitiin diqqe-
ti bu miihazirelerde coemlasir.

Firudin miiellim 6ziinilin bilik servetini telaboleri ilo ¢ox soxa-
vatle bolisiir. Boyilik haves, telobkarliq ve ciddilik niimayis etdire-
rok calisir ki, her bir telebesi bilikli ve savadli olsun, yaxs1 hiiqug-
stinas kimi yetissin. Bu maragin basqga bir sebabi do onun talabolor-
lo miisbeat {insiyyat qura bilme meharstidir. O, tolebsalere tokce
predmeti Oyrotmir. Holoe yolun basinda olan ganclorin suallarini bir
midrik kimi cavablandirmaga, istonilon mdévzunu onlarla birlikde
miizakire etmoayo hazir oldugunu gostorir. Toloboaleri ilo elo miina-
sibat qurur ki, onlar miiellime hormat ve ehtiram gostormokls bo-
rabar, onu hom do 6zlarinin yaxin dostu, arxa-dayagi, xeyirxahi he-
sab edirlar. Zongin hayat tocriibasi, diinyanin her liziinii gérmiis bu
1s1ql1 insanin keg¢diyi omiir yolu telebalar ii¢iin bir 6rnok yarada bi-
lir. No vaxtsa Firudin miiallimin 6ziine ideal secdiyi soxsiyyatler,
stibhasiz ki, olmusdu. Bu giinse onun 6zii 80 illik serafli bir dmiirle
coxlar {i¢iin idealdir. Onu 6ziine ideal se¢con hoar kos tokco F.So-
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mondarovun neco alim olmagi deyil, hom do neco insan olmagi dy-
ronir. Bu gorkemli alim her seyden ovvel bize onu sevenloro vo
qiymetlondirenlera hem de nece yasamali oldugumuzu Gyradir.
Ciinki o, 6zii sl miidrik hoyat1 yagamis alim, miiellim, ziyali kimi
taninan vo bu giin do sevilen insandir.

O, biza neco yasamagi oyradir

Hor dofe auditoriyaya daxil olub miihazireye baslamazdan avvel
toloboaleri ilo adalat ve oxlaq haqgigetleri barade qisa sohbat onun
adetidir. Firudin miiellim bu ciir s6hbaetlorle insan seadoti vo azad-
11 namina fodakarligl, menavi mesuliyyeti miiasir humanist ideya
kimi diqgete catdirir. Genclore bu ideyanin ardinca getmayi tolqin
edir. Hor bir yetirmosinin fordi ve amali seadetina, xeyirli, zokali
vo is1ql1 sabahina biitlin golbini, varligint hasr edir.

O, tolabalari, doktorant vo dissertantlari ilo somimi oldugu qoder
do ciddidir, telebkardir. Onlarin diizgiin yol gostoranidir. Genclarin
bilik ve bacariqlara yiyelonmasi, biliklerinin obyektiv qiymetlondi-
rilmasi ticlin prinsiplorinden geri ¢okilon deyil.

Onunla istonilon movzularda sohbeat etmak olar. Professor horto-
rofli bilikli, genis miitalisali, maraql bir sexsiyyetdir. Firudin miisal-
limle iinsiyyot onunla hemsdhbet olan har kase xos golir. Onun si-
rin s6hbatlorini, miidrik nasihatlerini, miixtelif hoyat haqigetleri ilo
bagli hikmetli ve ibratli genasatlorini dinlomakden doymaq olmur.
Ciinki Firudin miiellim biitiin s6hbetlerindos, elmi miibahiselorindo,
miiqayiselerinde oxlaqi zenginliyini ortaya qoyur.

Kovrak tebiatini, hassasligini, miilayimliyini tomkini, sebri, agir-
yana davranislar1 tamamlayir. Milli yaddasa, meneviyyatimiza ru-
hen bagliligi, ciddiliyi amma bir o goder do istiganliligl, somimiliyi
Firudin miiellimin sexsiyyetinin parlaq cizgileridir. O, etibarli dost,
har zaman giivena bilecayin sirdasdir. Tanr1 ona ¢ox bdyiik golb sa-
hibliyi ota edib. Ona iiz tutan insanlarin heg¢ birinden kdmeyini asir-
gomomoayo calisir. Olduqca soxavetlidir, boyiikliiylinii har yerde
omoali ilo tasdigloyir.

Omriin 80-ci zirvosi
Bu yasin gotirdiyi boyiikliik deyil, xilgaten boytikliikdiir, miidrik-

likdir. Firudin Semendarov bu ucaligi 6mriin 80-ci zirvesinda foth
etmoayib. Mana elo golir ki, o, elo hoyatinin biitiin morhalelorindo
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bu ucaliqda gorar tutub. Ulularimizdan bir s6z yadigar1 var: boytik-
kicik yeri bilmak. Coxumuza elo golir ki, bu s6z ancaq yasca kigik-
lora aiddir. Yagca boyiiylin yolunu goézlomoek, hormaetini saxlamaq
haqigeten kicik {i¢iin bir menavi borcdur. Amma bu hikmatin bas-
qa torofi do var. Oslinde, yasca kiciye hormaetle yanasmaq, onunla
miinasibatleri endazeler ¢er¢ivesinde diizgiin qurmaq da boyliyiin
ohdaliyidir. Yasca boyiik olanlardan bu haqigati cox az adamin an-
ladigini gérmiisom. Amma Firudin miisllim de har zaman o azlarin
arasinda olub. Yasin miidrik ¢aglarina golib catmis bir hemkar, us-
tad, dost bagqalari ile neco davranmalidir, onun niimunasini, meyar-
larin1 formalasdiran adamlardan biridir Firudin miiallim.

Firudin miiallim hem de gdzel aile bascisidir. Omiir-giin yoldasi
Lale xanim, oglu Yusif, qiz1 Aydan da bize dogmadir. Aydan ixti-
sasca psixologdur, psixologiya iizro felsefe doktorudur, dosentdir,
BDU-da elmi-pedaqoji foaliyyatle masgul olur. Yusif ise praktiki
sahade fealiyyet gostoerir. Professor F.Semenderov nevelarinin
oziz, sevimli, miidrik babasidir. Bu ocaqda indi baba ve nananin
adin1 dastyan balaca Firudin ve Lale da boyliyiir.

Onunla yol yoldashigimiz da, 6lkeden kenara seferlorimiz de
olub. Bu meagamlarin her defasinde Firudin miiallimi bir insan kimi
yenidon kasf etmisom. Onun tiroyinde diinya boyda bir is1q gozdir-
diyina, otrafindaki har kese bu isigin sefeqlorinden pay verdiyine
sahid olmusam.

Vo her dofo do 6zliilyiimde arzu etmisom ki, bu is1q hemise indi-
ki kimi gur parlasin. ©ziz miiellimimin 80 illik yubileyine tirok s6z-
lorimi do elo bu dilokle tamamlayiram.

Firudin Semandoerov kimi ziyalilar xalqimiza Tanrinin bir ltitfii-
diir. Onlara hemisoe ehtiyacimiz var.

Yeni Omiir zirvelorinde goriismok timidi ile, ustad!
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TODBIRLOR

20 Yanvar sohidlarinin xatirasi Konstitusiya
Mbohkamasinda ehtiramla anilib

Azorbaycanin yeni tarixinin hiiznlii ve eyni zamanda, qlirur dogu-
ran sohifasi olan 20 Yanvar faciasinden 29 il 6tiir. Har il oldugu ki-
mi, bu il de 20 Yanvar sehidlorinin oziz xatiresi Konstitusiya Mah-
komasi torefinden ehtiramla yad edilib.

Anim merasiminde Konstitusiya Mehkemasinin hakimleri ve
Aparatin emokdaslar istirak edibler.

ovvalce facio qurbanlarinin xatiresi bir deqigelik siikutla yad
olunub.

Morasimda ¢ixis edon Konstitusiya Mehkemasinin sadri Forhad
Abdullayev 20 Yanvar faciesini miistoeqil Azerbaycanin tarixinda
mithiim donilis noqgtasi, istiglal yolumuzun baslangici kimi qiymat-
londirib. Bildirilib ki, XX asrde insanliga qars1 toradilmis qirginla-
rin, zorakiligin en dehsatli sehifelerinden olan 20 Yanvar faciesi
xalqumizin qan yaddasina eboadi hokk edilib.

Qanli Yanvar hadiselerinin mahiyyetinden danisan Ferhad Ab-
dullayev bildirib ki, bu terror akti Azerbaycanin erazi biitovliiytinii
pozmaq cehdloerine, kegmis SSRI rehbarliyinin 6lkemizle bagl yii-
rlitdliyli qorozli siyaseto, yerli rohborliyin xalqimizin menafeyino
zidd movgeds durmasina qarsi etiraz elamati olaraq kiigalere ¢ixmis
dinc shaliye divan tutmaq maqseadile toradilib. Bakiya ve respubli-
kanin diger rayonlarina sovet harbi hisselorinin yeridilmasi imperi-
yanin yuriitdliyii siyasetin i¢ lizlinii gésterdi. Dinc ohalinin kiitlovi
etiraz aksiyalarinin agir harbi texnika vasitasile vehsicesine dagidil-
mast tokca siiquta ugramaqda olan sovet siyasi sisteminin qorunma-
st cohdi idi.

Qeyd olunub ki, xalqini bu agir giinlerde tok qoymayan Azerbay-
can xalqmin boyiik oglu iimummilli lideri Heydar Oliyev yanvarin
21-de Azerbaycanin Moskvadaki daimi niimayendeliyine galerok
terror aktini pisloyon tarixi boyanatla ¢ixis etdi. Dahi soxsiyyot 6zii-
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niin vo ailo tlizvlerinin hayatiin tohliike altinda olmasina baxmaya-
raq, boylik coesarat gostorerok 20 Yanvar faciesine siyasi-hiiquqi
qiymet verib, o vaxtki SSRI ve respublika rehberlerinin giinah1 vo
xoyanati lizlinden téradilmis bu cinayatin hiiquqa, demokratiyaya,
humanizma zidd oldugunu gostoardi.

Digqgete catdirilib ki, Umummilli Liderin 1993-cii ilde siyasi ha-
kimiyyeto qayidisindan sonra 20 Yanvar faciesinin bag vermasinin
sobeblarinin arasdirilmas1 ve onu térodenlerin masuliyyoate celb
olunmas istigamatinde mithiim addimlar atildi. Mehz ulu 6nder
Heydor Sliyevin tosobbiisii ilo 20 Yanvar faciesino dovlat soviyye-
sinde siyasi-hiiquqi qiymat verildi, Milli Maclis 1994-cii ilin mar-
tinda bu barade gerar gebul etdi. Homin hiiquqi senadle 20 Yanvar
hadisalari Azerbaycan xalqina gars1 harbi tocaviiz ve cinayet kimi
qiymetlondirildi.

Ulu Ondoerin sehid ailelerini ve olilleri dévlet qaygisi ile ohato
etdiyini vurgulayan sedr deyib ki, Umummilli Liderin siyasi xattini
bdyiik ugurla davam etdiren Prezident [lham Oliyev sohid ailolori-
nin vo saglamliglarini itirmis sexslerin problemlerinin dovlat soviy-
yosinde hellini miihiim vezifalarden biri kimi garsiya magsed qo-
yub. Azarbaycan Respublikasi Prezidentinin Seroencami ile 20 Yan-
var sehidlerinin ailelerine Prezident teqgaiidii teyin edilib ve dovle-
timiz torofinden onlara daim yardimlar gdsterilir. Sehidlerin xatire-
sinin abadilesdirilmesi magsedile 6lkemizds bir ¢ox abide komp-
lekslori yaradilib.

Sonra Konstitusiya Mehkemasinin hakimleri veo Aparatin emok-
daslar1 20 Yanvar faciesinden bahs edon, rejissor Elxan Caforovun
ekranlagdirdigi, misllifi Omokdar jurnalist Aqil Abbas olan “Dolu”
filmina baxiblar.

Anim merasiminin davam olaraq, Mislim Maqgomayev adina
Azoarbaycan Dovlat Akademik Filarmoniyasinda 20 Yanvar faciosi
qurbanlarinin xatirasine hasr olunmus anim gecoasinde Xalq artisti
Rauf Abdullayevin dirijorlugu ilo U.Haciboyli adina Azerbaycan
dovlet simfonik orkestrinin ifasinda V.A.Motsartin “Rekviyem”
asorinin dinlanilmasi nazorde tutulub.
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Konstitusiya Mohkomasinda Xocali soyqiriminin
27-ci ildoniimiind hasr olunmus tadbir kecirilmisdir

Fevralin 26-da Konsti-
tusiya Mahkamasinin Sad-
ri, hakimleri ve Aparatin
amokdaslar1 Xocal1 soyqi-
JUSTICE FOR riminin 27-ci ildoniimiine
KH[H;"LLY hosr olunmus limiimxalq
yiirisde istirak edibler.

Yiirtisden sonra Konsti-
tusiya Mohkemasindo be-
soriyyaet tarixinde on ganli
sohifalorindon biri olan

Xocali faciesi ile bagli tedbir kegirilib.

[lk énce soyqurimi qurbanlarmin xatiresi bir degigelik siikutla
yad edilib.

Todbiri acan Konstitusiya Mehkemasinin Sedri Forhad Abdulla-
yev geyd etmisdir ki, Xocal1 faciasi iki yiiz ile yaxin bir miiddetda
ermani sovinist-millet¢ileri terafinden azerbaycanlilara garst miin-
tozom olaraq hayata kecirilon etnik temizloma ve soyqirimi siyase-
tinin davami ve on qanli sehifesidir. Bildirilmisdir ki, Ermanistan
silahl1 qiivvelerinin bir gecoda dinc ohaliye qars1 torotdikloeri deh-
sotli qirgin naticesinda 613 nafor, o climladen 106 gadin, 63 usaq,
70 goca gatle yetirilmis, 1275 dinc sakin girov gotiiriilmiis, 150 ne-
for itkin diismiisdiir.

Azarbaycan xalqinin tarixinde an ganli sehifelerden olan Xocali
soyqirimina siyasi-hiiquqi qiymatin yalniz imummilli lider Heyder
Oliyevin hakimiyyote qayidisindan sonra verildiyini vurgulayan
Konstitusiya Mehkemasinin Sadri qeyd etmisdir ki, mohz Ulu On-
derin tesebbiisii ile 1994-cii il fevralin 24-de Milli Maclis “Xocali
Soyqirimi Giinii haqqinda™ gerar goebul edib.

Vurgulanmigdir ki, Prezident {lham Oliyev bu getliamin beynal-
xalq ictimaiyyeto catdirilmasi ve diinya dovlatlori torefinden tani-
dilmasini, facie qurbanlarinin xatiresinin ebadilosdirilmasini, onla-
rin ailo iizvlerinin ve yaxinlarinin sosial miidafiesinin giliclondiril-
mosini hoamise diggat markazinde saxlayir. Mehz bu addimlarin sa-
yosindo son illorde Ermenistan-Azerbaycan Dagliq Qarabag miina-
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qisosi, o climladen Xocali faciesinin beynalxalq alomde tanidilma-
s1 istigamatinde sistemli is aparilir.

Sodr bildirib ki, her il diinyanin miixtalif 6lkealerinde ¢oxsayl
tadbirler toskil edilir vo bununla bagli 2019-cu il fevral ayinin 5-do
Azorbaycan Respublikasmin Prezidenti conab Ilham Sliyev Xocali
soyqiriminin iyirmi yeddinci ildoniimii haqqinda Serencam imzala-
yib.

Sedr Xocali soyqiriminin diinyaya catdirilmasi istigamatinda
Heyder 9liyev Fondu ¢ar¢ivesinde hayata kegirilon miihiim layihe-
lari geyd edib. Azarbaycan Respublikasinin Birinci vitse-prezidenti
xanim Mehriban 9Sliyevanin bu sahadoaki misilsiz xidmatlorini xii-
susi vurgulayib. Mahz bu ugurlu fealiyyet naticesinde hazirda diin-
yanin bir sira 6lkaleri, ABS-1n 20-den ¢ox stati, hemginin beynal-
xalq toskilatlar Xocali gatliaminin soyqirimi kimi taninmasi barada
qgorarlar gobul edib. Bu seylorin naticesinde artiq diinya ictimaiyyo-
ti Xocal1 faciesi, torpaqlarimizin zebt edilmesi ile bagh daha ¢ox
molumatlhidir.

Forhad Abdullayev diggete c¢atdirib ki, Heyder 9liyev Fondunun
vitse-prezidenti Leyla Oliyevanin toesebbiisii ilo 2008-ci il mayin 8-
den baslanmis “Xocaliya adalet!” beynoalxalq kampaniyas1 Xocali
soyqirimi hagqinda haqigatlarin diinya dovletleri ve beynalxalq ic-
timaiyyet torafinden tanidilmasinda miihiim rol oynay1b. Bu kampa-
niya ¢orcivesinde har il ylizden ¢ox 6lkeda genigsmiqyasli toedbirloer
hoyata kecirilir.

Hiiqugda “Cinayaet olan yerde ceza da olmalidir” prinsipini dig-
gote catdiran Farhad Abdullayev, Xocalida azerbaycanlilara garsi
getliam toradenlerin layiqli cezalarini alacaqlarini vurgulamisdir.

Iclasin sonunda geyd edilib ki, Xocali hagigetlerinin diinya icti-
maiyyatine ¢atdirilmasi har bir azarbaycanlinin borcudur. Xocali fa-
ciosi Azarbaycan xalqinin he¢ vaxt unudulmayacaq ve ibrat dorsi
gotiiriilocok qan yaddasidir.
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Konstitusiya Mahkamasi gonc hiiquqsiinaslari
koniillii faaliyyato dovat edir

Goncliyin milli ruhlu, savadli, yiiksok menavi terbiyoye malik olma-
st dovlet licilin oldugca 6nemlidir. Miiasir comiyyatin aparici tebagosi
goncloar oldugundan inkisaf ve inteqrasiya meahz onlarla bir addimlayir.
Oz gelocayini diisiinen her bir comiyyet daim genclore qayg1 gostorir.
Bununla da cemiyyat 6ziiniin geloceyinin tomin olunmasi istigamatin-
do miihiim addimlar atmis olur.

Miiasir miistoqil Azerbaycan dévletinin memar1 ve qurucusu imum-
milli lider Heydoer Sliyev demokratik islahatlara ve insan hiiquglarmin
gorunmasina har zaman 6nem verib, ictimai-siyasi, madeni hayatin
miixtalif sahalerinde sistemli islahatlar apararaq biitiin bu proseslordo
gonclorin roluna xiisusi digqet yetirib. Umummilli lider Heyder Oliyev
gonclorlo bagli moasalalori har zaman hoyata kegirdiyi siyasatin osas
torkib hissalarinden biri hesab edib.

1997-ci ilde ulu 6nder Heyder Oliyevin tosabbiisii ilo Azarbaycan
Gonclori Giinti tesis edilib. Genclorin ictimai-siyasi hoyatda foalligini
artirmaq tiglin hayata kegirilon Dovlet Programinin totbiqi, idareetma
orqanlarinda genc miitexassislere iistiinliik verilmoasi Ulu Onder tere-
finden miioyyon edilmis gonclar siyasotinin ugurlu naticesidir.

Umummilli lider Heyder Oliyevin goncler siyaseti Azerbaycan Res-
publikasmin Prezidenti [Tham Sliyev terafinden bu giin de ugurla haya-
ta kegirilir. Dovlatimizin bas¢isinin tosabbiisii ilo “Koniilliilik foaliy-
yoti hagqinda” Qanun gebul olunub, minlerle gonc miixtolif togkilatlar-
da, o climleden “ASAN kéniillillor” sebekesinde fealiyyeto calb olun-
magla cemiyyetimizin foeal lizvlerine cevrilib. “ASAN Koniillileri”
Toaskilat1 yarandig1 giinden respublikada aparilan gancler siyasetinin en
boyiik destekeilarinden biri olub.

Azorbaycan Respublikasinin Prezidenti ilham Oliyev kéniilliilityiin
¢ox nacib 1s oldugunu ve har bir gancin 6z dovletine baghligini gostor-
diyini, bu institutun Azarbaycanda daha da siiretle formalasacagini xii-
susi vurgulayib.

Azorbaycan Respublikasi Konstitusiya Mahkemasinin Aparatinda
mohz ganc amoekdaglar ¢coxluq toskil edirler. Bilikli hiiqugsiinaslar gor-
diikleri isleri 1lo Mahkamenin faaliyyetine boytiik tohfe verirler.

Konstitusiya Moahkemasi 6lkenin goenc hiiqugsilinaslar1 arasinda
Konstitusiya biliklorinin artirilmasina 6nem verir. Konstitusiya Mohko-
mosinin koniilltilerle birge isbirliyi dovletin gencler siyasati sahasinde
hayata kecirdiyi todbir ve layihelarin torkib hissesidir. 2008-ci ilden
etibaron Konstitusiya Mohkemsasi torofinden Azerbaycanin miixtolif
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regionlarinda ali vo orta moaktoblarin telobslori vo yuxari sinif sagird-
lori arasinda miitomadi olaraq Konstitusiya Giiniine hasr edilmis hiiquq
olimpiadalar kegirilir. Son illar bu ciir hiiquq olimpiadalar1 genis viisot
alaraq, daha mezmunlu ve shatali sokilde toskil olunub. Artiq nec¢e il-
dir ki, Konstitusiya Mehkemasine tacriiboye golon telaboalor Mahke-
monin Plenum iclaslarinda ve goriislorde istirak edir, bilik ve bacarig-
larini artirir, tokmillegdirirler.

Konstitusiya Mahkemasi har zaman oldugu kimi 6lkenin miixtelif
ali tohsil miiassiselarinin hiiquq ve diger fakiiltelarinde tohsil alan, hii-
quq sahasinde alds etdiklori nazeri bilikleri tecriibade hayata ke¢irmak
istoyon talebealeri miitemadi olaraq devet edir. Koniilliilor tiglin Moh-
kemaenin faaliyyati ilo tanig olma, ayri-ayri sobolerinde tocriibe kegma,
hakimlerin is tacriibasini 6yrenme imkani yaradilir. Konstitusiya Mah-
kemasinin Plenumu terafinden gebul edilon gerarlarla tanis olmag,
hamg¢inin Plenumun iclaslarinda istirak etmak ti¢ilin lazimi gorait yara-
dilir.

Goncler Mahkemadae salds etdiklari tocriibaden goalocek fealiyyetlo-
rinde do istifade edo bilacokler.

Bu ilden etibaren koniilliilorin Mehkemedoe daha da foal istiraki ve
bununla bagl tocriibe islerinin genislondirilmasi nazerde tutulur. Ko-
niilliiler, heamg¢inin vatondaglarin gebulunda bilavasite istirak edo bile-
coklar. Konstitusiya Mehkamsasine miiraciot edon vetondaslarin gobu-
lunda koniilliiler ti¢lin fordi sikayetlor vasitesilo Konstitusiyada tosbit
edilmis hiiquq ve azadliglarin miidafie mexanizmi ile daha yaxindan ta-
nis olmalaria imkan yaradilacaq.

Bununla slagedar, hiiqugsiinasliq ixtisaslar1 tizre ali tohsil miiessise-
lorinin bakalavr seviyyasinin sonuncu kurslarinda, habelo magistratura
soviyyelarinda tehsil alan genclor Konstitusiya Mahkemasine koniillii
foaliyyeto dovet edilir.

Konstitusiya Moahkemsasine golmok istoyenlor movzu hissesindo
“Koniillii programi” gostermoekle Mehkemenin internet sohifosinden
www.constcourt.gov.az <http://www.constcourt.gov.az/> onlayn miira-
ciot edo vo yaxud contact@constcourt.gov.az <mailto:con-
tact@constcourt.gov.az> elektron iinvana maktub yaza bilerler.

Olave mealumat iiciin Konstitusiya Mehkemasi Aparatinin Protokol
vo ictimaiyyatlo alageler sobesinin (012) 492-99-73, (012) 492-26-12
telefon nomroalorine zong etmak olar.
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SOFORLOR

Konstitusiya Mohkomasi sadrinin basciliq etdiyi niimayanda
heyati Strasburq sohoarinda safords olub

Azarbaycan Respublikasi Konstitusiya Mehkemasinin sadri For-
had Abdullayevin basciliq etdiyi niimayende heyoti Insan Hiiqugla-
11 iizro Avropa Moahkemesinin sadri Quido Raimondinin davati ilo
yanvarin 23-den 26-dek “Moehkems hakimiyyetine etimadin giic-
londirilmasi” movzusunda kecirilmis beynealxalq mehkeme-hiiquq
seminarinda, habelo Insan Hiiquqlar1 iizre Avropa Mehkemesinin
2019-cu 1l mehkemsa ilinin agilisina hasr edilmis rosmi tedbirlarde
istirak etmok ticlin Fransanin Strasburq sehearinde seforde olub.

Todbirde insan Hiiquqlar1 iizre Avropa Mehkemosi ile milli yu-
xar1t mohkemsaler arasinda olagelor, Avropa Mehkemasinin prese-
dent hiiququnun milli mehkemalar terafindan tetbiqine dair ve di-
gor masalaler atrafinda ¢ixiglar edilib, fikir miibadilesi aparilib.

Sefor zamani bir sira Avropa 6lkelarinin Konstitusiya Mehkama-
larinin sadrleri ve Avropa Mahkemaesinin hakimleri ile goriislor ke-
cirilib, qarsiliglt mehkema hiiquq emeakdasliginin praktiki masale-
lari miizakire edilib.
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