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Hormotli Konstitusiya Mohkomasi hakimlori vo amokdaslari!

Sizi Azorbaycan Respublikasi Konstitusiya Mohkomaosinin 20 illik
yubileyi miinasibatilo tobrik edirom.

Konstitusiya Mohkomasinin yaradilmasinin 20-ci ildoniimii
Azorbaycan Xalq Ciimhuriyystinin 100 illiyinin geyd olundugu ilo
tosadif edir vo bu iki miihiim tarix Azerbaycan xalqnin giiclii
demokratik anonalora malik olmasini ayani sokildo niimayis etdirir.

Miistoqil Azorbaycanda konstitusionalizm ideyalarinin inkisafi
xalqumizin imummilli lideri Heydor Oliyevin adi ilo birbasa baglhidir.
Ulu Ondorin rohborliyi ilo hazirlanmis vo 1995-ci il noyabrm 12-do
imumxalq sosvermosi yolu ilo qobul edilmis Azorbaycan Respub-
likasinin Konstitusiyast Azarbaycan xalqmin hiiquqi, demokratik,
diinyovi dovlat qurmaq niyystini boyan etmis vo insan hiiquglarinin
tomin edilmasini dovlatin ali moagsadi kimi tasbit etmisdir.

Osas Qanunun aliliyini tomin etmok magsadilo 1998-ci ildo
Konstitusiya Mohkomosinin yaradilmasi konstitusiya islahatlarinin
novbati 6nomli moarhaloasi olmusdur.

Konstitusiya Mohkomasi ali konstitusiya adalot miithakimasi organi
kimi somoroli foaliyysti ilo Azorbaycan Respublikasinin hiiquq
sisteminin sabitliyinin tomin edilmasinds, onun davamli inkisafinda,
milli ganunvericiliyimizin miiasir diinya hiiquq sistemins inteqrasiya-
sinda, comiyyatdo hiiquq modoniyyatinin daha da yiiksaldilmosindo
ohomiyyatli rol oynamis, insan hiiquqglarinin etibarli tominatgisina
cevrilmisdir.

Ominom ki, Azarbaycanda hiiquqi dovlet quruculugu prosesinin
foal istirakcis1i olan Konstitusiya Mohkomosi bundan sonra da
Olkomizdo demokratik vo hiiquqi doyerlorin inkisafina 6z tohfasini
vermokds davam edacokdir.

Bir daha Sizi tobrik edir vo Konstitusiya aliliyinin tomin edilmasino
yonalmis foaliyyatinizds yeni ugurlar arzulayiram.

[lham OLIYEV
Azarbaycan Respublikasinin Prezidenti

Baki sohori, 5 1yul 2018-ci il.



Dear Judges and employees of the Constitutional Court!

I congratulate you on the occasion of the 20th Anniversary of the
Constitutional Court of the Republic of Azerbaijan.

The 20th Anniversary of setting up of the Constitutional Court
coincides with celebration of the 100th Anniversary of the
Azerbaijan Democratic Republic and these two important historical
events evidently confirm that the Azerbaijani people have strong
democratic traditions.

The development of ideas of constitutionalism in independent
Azerbaijan is directly connected with the name of the National
Leader Heydar Aliyev. Constitution of the Republic of Azerbaijan,
prepared under the guidance of the National Leader and adopted by
nation-wide voting on November 12, 1995, declared the intention of
the Azerbaijani people to build the law-based, democratic, secular
state and secured the human rights as the highest aim of the state.

The setting up of Constitutional Court in 1998 with the view to
ensure the supremacy of Basic Law was the next important phase of
constitutional reforms.

As the highest constitutional justice body, the Constitutional
Court, through its effective activity, played a significant role in
ensuring the stability of the legal system of the Republic of
Azerbaijan, its sustainable development, integration of national leg-
islation into the modern world legal system, further promotion of the
legal culture into society, and turned into reliable guarantor of
human rights.

I am confident that the Constitutional Court, as an active partici-
pant of legal state building processes, will further contribute to the
development of democratic and legal values in our country.

Once again, I congratulate you and wish you success in your
activity aimed at ensuring the supremacy of Constitution.

Itham ALIYEV
President of the Republic of Azerbaijan

Baku city, July 05, 2018



VYBaxkaemble cyabpu U cotpyanuku Koncturynmonnoro Cyna!

[To3npasisito Bac ¢ 20-netHum robuneem Koncturyrmonnoro Cyna
Azep0aitmkanckoii Pecrryonmmku.

20-s romoBimHa co3nanus Koncrutynumonnoro Cynma coBnana c
rogom mpasaHoBanus 100-metust AzepOaitmkanckoit Jlemokparu-
yeckoil PecryOnuku, m 3T JBE BaKHBIC JAaThl HAIVISIIHO TIOJTBEP-
YKAIOT, 4TO a3zepOaiipKaHCKUN HapoJ| 001a/1aeT CUIIBbHBIMU JIEMOKpa-
TUYECKUMU TPATULIVSIMH.

PaszButue et KOHCTUTYLIMOHAIM3Ma B He3aBHUCUMOM A3zepOaii-
JDKaHE HamNpsSMYIO CBS3aHO C MMEHEM OOIICHAIIMOHAIBHOTO Jujepa
Hamero Hapopa leitmapa Anmesa. IlogroroBneHHas mox pyKoBOA-
CTBOM BEIIMKOTO JIMjIepa U MpHUHATast 12 HOSOps MyTeM BCEHAPOIHOTO
rosiocoBanust Koncruryumsa AzepOaitmxanckoid PecryOnrku npoBos-
1acuiia HaMepeHue azepOanPKaHCKOTO Hapo/ia MOCTPOUTh IPAaBOBOE,
JIEMOKPATHYECKUE, CBETCKOE TOCYIapCTBO U 3aKperuiia o0ecredeHue
TMIpaB YeJI0BEKa KAaK BBICIIYIO II€JIb TOCYIapCTBa.

Coznanne B 1998 rony Koncrutyrmonnoro Cyna ¢ 1enbpio odec-
neyeHus: BepXxoBeHcTBA OCHOBHOI'O 3aKOHA SIBUJIOCH OYEPEIHBIM BaX-
HBIM 3TaroM KOHCTUTYIIMOHHBIX pedopM.

Kak BbICIIMII OpraH KOHCTUTYLMOHHOTO IpaBocyaust KoHctuty-
oHHbIH Cyn cBoeil A((GEKTHBHON NESATENBHOCTBIO ChITPAN CyIIe-
CTBCHHYIO pOJIb B OOCCIICUCHUU CTAOWIILHOCTH TPABOBOW CHCTEMBI
Azepbaiimxanckoi PecryOnuku, ee yCTOMUMBOM Pa3BUTHH, HHTETpa-
UM HAIMOHAJIBHOTO 3aKOHOJATENbCTBA B COBPEMEHHYIO MHUPOBYIO
MIPABOBYIO CUCTEMY, JaJIbHEHIIIEM MOBBIIICHUHU MTPABOBOM KyJIBTYPHI B
o011ecTBe, MpeBpaTuics B HAJCKHOTO rapaHTa MpaB YesIoBeKa.

VBepeH, uto KonctutymonHslii Cy Kak aKTUBHBIN YYaCTHUK TIPO-
1ecca CTPOMTENbCTBA IPABOBOIO rocyznapcTsa B AsepOaiikaHe U
BIIpeAb OyZeT MpoaoKaTh BHOCUTh BKJIaJl B pa3BUTHE JAEMOKpaTHye-
CKHX U IPAaBOBBIX LICHHOCTEH B HAILIEW CTPaHE.

Emie pa3 mo3apasiisito Bac U JKellal0 HOBBIX YCIIEXOB B Balleil Jes-
TEJIbHOCTH, HAIpaBJICHHON Ha oOecrneyeHue BepxoBeHcTBa KoHc-
TUTYLIMU.

Habxam AJIMEB
IIpe3ngenTt Azepoaiiikanckoil Pecny0inuku

ropon baky, 5 utons 2018 roaa.



Forhad ABDULLAYEYV
Azorbaycan Respublikasi
Konstitusiya Mohkomaosinin Sadri

Azdrbaycan Respublikas1 Konstitusiya Maohkomasinin
foaliyyato baslamasindan 20 il kecir

“Konstitusiya Mohkomasi ali kons-
titusiya adalot miihakimasi orqam Kimi
samoarali  faaliyyati ilo Azsrbaycan
Respublikasinin  hiiquq sisteminin
sabitliyinin tomin edilmasinds, onun
davamh inkisafinda, milli qanunveri-
ciliyimizin miiasir diinya hiiquq
sistemind inteqrasiyasinda, comiyyatdo
hiiquq moadaniyyatinin daha da
yiiksoldilmasinds  shamiyyatli  rol
. oynamis, insan hiiquqlarimn etibarh
* tominat¢isina cevrilmisdir.

ominam ki, Azarbaycanda hiiquqi
dovlat quruculugu prosesinin faal isti-
rak¢is1 olan Konstitusiya Mahkamasi
bundan sonra da 6lkomizds demokratik
vd hiiquqi dayorlorin inkisafina oz
tohfasini vermokds davam edacokdir”.

Azarbaycan Respublikasinin Prezidenti
canab Ilham Oliyevin

Azarbaycan Respublikasi Konstitusiya
Mbohkamasinin 20 illik yubileyi miinasibatila
Konstitusiya Mahkamasinin kollektivina
iinvanladig tobrik maktubundan

Bu gilinlordo Azorbaycan Respublikasinda ali konstitusiya odalot
mithakimasi orqaninin — Konstitusiya Mohkomasinin faaliyyato
baglamasinin 20 illik yubileyi tamam olur. XX oasrin 90-c1 illorindo
Azorbaycan c¢otin dovrdon kegorok dovlot miistoqilliyini borpa
etmig, yalniz iimummilli lider Heydor Oliyevin 6lko rohborliyinoe
qayidisindan sonra Azorbaycanda demokratik, hiiquqi vo diinyovi



dovlat quruculugu vo votondas comiyystinin tosokkiili miimkiin
olmus, Azarbaycan Respublikasinin Konstitusiyasini vo digor qa-
nunvericilik aktlarin1 gobul etmaklo 6lkomiz timumbasari doyarlars,
hiiquqi dovlat ideallarina, odalot vo humanizm prinsiplorine
sadiqliyini biitiin diinyaya niimayis etdirmisdir.

Konstitusiyanin gobulundan kegon illor orzindo Azorbaycanin
dayanigli vo dinamik inkisafinin asasini mohz 9sas Qanunda oksini
tapan demokratik, hiiquqi, sosial dovlot ideyasi toskil etmis, insan vo
votondas hiiquq vo azadliglarinin etibarli miidafiosi, Azorbaycan
votondaslarina layiqli hoyat soviyyosinin tomin edilmasi vo onlarin
rifahinin yaxsilasdirilmast istigamotindo genismiqyaslt foaliyyot
aparilmisdir.

Boasoriyyatin uzun illor orzinde nail oldugu shomiyyatli
doyorlordon olan insan va votondas hiiquq vo azadliglarinin, habelo
onlarin hoyata ke¢irilmosi mexanizmlorinin genis sokildo tosbit
olunmas1 miistoqilliyine yenico qovusmus ddvlotin Konstitu-
siyasinin oldo etdiyi on mihiim nailiyystlordon idi. Universal
doyorloro asaslanan Azorbaycan Respublikasinin Konstitusiyast bu
giin do genis hiiquqi, siyasi vo ideoloji potensiala malikdir vo
Azorbaycan xalqinin firavanligina xidmat edir.

Konstitusiyanin Azorbaycanin hiiquq sistemino gotirdiyi
ohomiyyatli yeniliklordon biri do homin dovro qodor dovlotgilik
tariximiz U¢lin sociyyavi olmayan institutun — konstitusiya nozarati
organinin yaradilmasi olmusdur.

Miiasir diinyada konstitusiya nozarasti institutu hiiququn aliliyinin
tomin edilmosinin, hakimiyyst sisteminin demokratiklosdiril-
mosinin, habels insan hiiquq vo azadliglarinin miidafio olunmasinin
etibarlt mexanizmlorindon biri kimi gobul edilir.

Qeyd edilmalidir ki, Konstitusiyada Konstitusiya Mohkomasinin
dovlat organlart sistemindo yeri vo rolu, habelo solahiyyatlorinin
dairasi miioyyonlogdirilmisdir. 1997-ci il oktyabrin 21-do “Kons-
titusiya Mohkomaosi hagqinda” Azorbaycan Respublikasinin Qanunu
gobul edilmis, 1998-ci il iyulun 14-do Azorbaycan Respublikasi
Milli Maclisinin Qorari ilo Konstitusiya Mohkomaosi hakimlarinin
toyin edilmosi ilo vo 4 giin sonra ulu 6ndor Heydor Oliyevin
Konstitusiya Mohkamasinin miistaqilliyini vo hakimlarinin hiiquqi
statusunu tomin etmok mogsadi ilo imzaladigi Formanla Kons-
titusiya Mohkomaosi rosmon foaliyyoto baslamis oldu. Bu baximdan
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Olkomizdo konstitusionalizm ideyalarinin inkisafi, konstitusiya
nozarati orqaninin real foaliyyoto baglamasi, onun miistoqilliyinin
tomin edilmosi, hakimlorinin sosial tominatinin vo miidafiosinin
giiclondirilmoesinde mohz xalqimizin Umummilli Lideri, gorkomli
dovlat vo siyasi xadim Heydor Oliyevin misilsiz xidmotlori
danilmazdir.

Konstitusiya Mohkomasi genis salahiyyatlora malik konstitusiya
nozarati orqanidir. Konstitusiya Mohkomasi normativ hiiquqi
aktlarin Konstitusiyaya uygunlugunu yoxlamaq solahiyyati
vasitasila, ilk ndovboado, ganunvericilikdo nozordo tutulmus Kons-
titusiyanin aliliyinin tomin edilmasi mogsadini hoyata kegirir.
Konstitusiya Mohkomasi yoxlanilan normanin v ya onun hor hansi
bir hissasinin Konstitusiyaya vo ya 6ziindon iistlin hiiquqi qiivvoyo
malik akta uygun olmadigini miioyyon etdikdo, onu qiivvodon
diismiis elan edir. Bununla homin normativ hiiquqi aktin miivafiq
miiddoast 6z hiiquqi qilivvesini itirir vo Azorbaycan Respublikasinin
orazisinda totbiq edilmir.

Konstitusiya Mohkomosi bozon miivafiq sorgu asasinda normativ
hiiquqi aktlarin Konstitusiyaya vo ganunlara uygunlugunun
yoxlanilmasi solahiyyatini hoyata kegirorkon mosolonin tonzim-
lonmosinin vo hiiquq totbigetmo tocriibasinin birbasa istigamotlon-
dirilmasinin zaruriliyi qonastina golorak ganunvericiliyin miivafiq
normalarini sorh edir.

Konstitusiya Mohkomosinin miihiim sslahiyystlorindon biri do
Konstitusiyanin vo qanunlarin sorh edilmosidir. Konstitusiya
Mohkomasi normativ hiiquqi aktin rosmi sorh edilmosinin
ganunvericilikdo konkret hiiquqi tocriibonin formalasdirilmasi
baximindan ohomiyyatini nozoro alaraq digor dovlot organlar ilo
qarsilighh omokdasliq gorgivasindo hor hansi normanin tocriibado
diizgiin totbiqini miioyyaonlosdirir. Normativ hiiquqi akt gorh
edilorkon onun normalarinin mozmunu izah edilir, onlarin
ganunvericilikdo yeri, habels ictimai miinasibotlorin eyni ndviiniin
miixtolif aspektlorini tonzimloyon digor normalar ilo funksional vo
basqa alagolori miioyyon edilir. Konstitusiya Mohkomosinin verdiyi
rosmi sorh naticosinda, eyni zamanda, hiiquqi tonzimetma sahasindo
moveud bosluglar aradan qaldirilaraq qanunvericilik normalar
ictimai miinasibotlorin hiiquqi tonzimetmodon konar qgalmis
hissosino do konstitusiya prinsiplori nozora alinmagla totbiq olunur.
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Qanunvericilik normalarinin rosmi gorhi noticosindo hiiquq
totbigetmo tocriibosi vahid gaydada istigamotlondirilorok 6lkomizin
hiiquq sisteminin inkisafi vo adalot mithakimasinin samarali hoyata
kecirilmasi liclin shomiyyatli gorait yaradilir.

Konstitusiya Mohkomasinin 20 illik faaliyyotini {imumi tohlil
edorkon geyd olunmalidir ki, Plenum torafindon qobul edilmis 374
gorardan 347-si insan hiiquglart vo azadliglarinin qorunmasina
yonolib. Homg¢inin Konstitusiya Mohkomaosinin Plenumu torofindon
gobul edilmis miihiim ohomiyyot kosb edon qorarlardan 153-i
qanunlarin sorh edilmosi, 3 qorar iso Konstitusiyanin miivafiq
maddolorinin sorh edilmasi ilo bagl olmusdur.

Azarbaycan dovlati insan vo vatondas hiiquq vo azadliqlarinin
tomin olunmasini1 dovlatin ali mogsadi kimi tosbit edorok 06z
foaliyyatindo insan amili, insan hiiquglarinin miidafiosinin vacibliyi
vo humanizm doyarloring sadiqgliyini nlimayis etdirir. Azorbaycanda
davamli hoyata kecirilon demokratiklosmo proseslori vo 6lkomizin
Avropa Surasina daxil olarkon tizarina gotiirdiiyli 6hdoliklorin yerina
yetirilmosi insan hiiquglar1 vo azadliglarinin miidafissinin hiiquqi
mexanizmlorinin daha da tokmillogdirilmasini vo miivafiq kons-
titusiya islahatlarinin aparilmasini zoruri etmisdir.

Konstitusiya dovlot vo comiyyatin hoyatinda 9sas ganun moévqeyi
dasimasina baxmayaraq, qloballasan diinya tolablori, 6lkodo gedon
ictimai inkisaf vo sosial-iqtisadi doyisikliklor Konstitusiyanin
motnindo do dovriin nabzino uygun doyisikliklorin edilmasini
tolobata cevirir. Qobul edildiyi glindon etibaron Konstitusiyanin mat-
ningd 2002-ci il 24 avqust, 2009-cu il 18 mart vo 2016-c1 il 26 sent-
yabr tarixlorindo kecirilmis timumxalq sosvermolori noticosindo
ohomiyyatli olavo vo doyisikliklor edilmisdir. Konstitusiyaya edilmis
doyisikliklor insan hiiquq vo azadliglarinin miidafiesi mexanizmlo-
rinin daha da tokmillogdirilmosine vo bu sahads dovlst orqganlarmin
foaliyyetinin inkisaf etdirilmosino yonalmisdir.

Molum oldugu kimi, imummilli lider Heydor Sliyevin tosabbiisii
ilo 2002-ci il 24 avqust tarixindo kegirilmis referendumla
Konstitusiyaya edilmis doyisikliklor noticosindo Konstitusiya
Mohkomasinin asas salahiyyatlorini nazords tutan 130-cu maddoyo
V, VI va VII hissalar slave edilmakls konstitusiya adalot miihaki-
maosi orqanina miraciat etmak hiiququna malik subyektlorin dairasi
genislondirilmis, Azorbaycan Respublikasinin Insan hiiquqlar1 iizro
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miivokkili (ombudsman), mohkomolor vo fordi soxslor Konstitusiya
Mohkomaosino birbasa miiraciot etmok hiiququ oldo etmislor.

Konstitusiya Mohkomasina miiraciot etmok hiiququ olan
subyektlorin dairasinin genislondirilmosi noaticosindo hor kos onun
hiiquq vo azadliglarin1 pozan ganunvericilik vo icra hakimiyyati
orqanlarinin normativ hiiquqi aktlarindan, bsladiyye vo mohkoma
aktlarindan pozulmus insan hiiquq v azadliglarinin barpa olunmasi
mogsadilo sikayot vermok hiiququ oldo etdi. Bununla da,
konstitusiya sikayoti tizro orizocilor 6z hiiquglarinin miidafiosi vo
borpasi ii¢lin daha effektiv mexanizm oldo etmoklo yanasi,
Konstitusiya Mohkomasi insan hiiquqglart ilo olagadar ictimai
miinasibatlorin tonzimlonmosindo daha foal istirak etmok imkani
gazandi. Burada diqqgoti ¢okon mogam ondan ibarotdir ki,
Konstitusiyanin 130-cu maddosinin V hissosindo nozordo tutulmus
“hor kos” ifadasi yalniz Azorbaycan Respublikasinin vatondaslarini
deyil, eyni zamanda, acnobi vo votondasligi olmayan soxslorin do
Konstitusiya Mohkomasine miiraciot etmok imkanini tosbit etdi.
Qeyd edilmolidir ki, bu, ¢cox miitoraqqi vo yalniz hiiquqi dovloto xas
olan bir yanagsmadir. Konstitusiya Mohkomosinin foaliyyot
gostordiyi illor orzindo xarici votondaglar torofindon do Mohko-
momizo birbasa sikayotlor verilir, bu sikayatlor qanunvericiliklo
verilmis solahiyyatlor ¢or¢ivasinds arasdirilaraq miivafiq gorarlarin
gobul edilmosi ilo naticolonir.

Osas Qanuna edilmis olavo va doyisikliklor naticosindo, homginin
Insan hiiquglar1 {izro miivokkil (ombudsman) insan hiiquq vo
azadliglarii pozan ganunvericilik vo icra hakimiyyati orqanlarinin
normativ aktlarindan, bolodiyyo vo mohkomo aktlarindan sorgu
vermok, mohkomolor iso insan hiiquq vo azadliglarinin hoyata
kecirilmasi masalalori ilo bagli Konstitusiyanin vo ganunlarin gorhi
ilo olagodar miiraciot etmok hiiququ aldo etmislor.

Konstitusiya Mohkomasi ali konstitusiya odalot miihakimosi
orqan1 kimi har zaman digor mohkomalarlo qarsiliqlt amokdasliq
cor¢ivoasindo foaliyyot gostorir. Mohkomolorin miiracioatlorindo
hiiququn miixtolif saholorini ohato edon moasaloloro dair
qanunvericilik miiddsalarinin sorhi, hor hansi normativ hiiquqi aktin
normasinin diizgiin totbiqi ilo bagl yaranmis geyri-miisyyanliyin
aradan qaldirilmas1 vo mdvcud tacrilbonin vahid istigamatda
formalasdirilmasi ilo bagl vacib mosalolor yer almaqdadir. Bu da
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onu gostorir ki, mohkomolor insan hiiquglarinin  hoyata
kecirilmosinin ohomiyyoti vo masuliyystini dorindon dork edorok
yaranmis geyri-miioyyanliyin aradan qaldirilmasinda Konstitusiya
Mohkomosinin mdvqgeyini oldo etmoklo odalotli qorarlar qobul
edilmosino nail olmaga ¢alisirlar.

2002-ci il iimumxalq sasvermasi vo Avropa Surasinin ekspert vo
miitoxassislorinin istiraki ilo hazirlanmis “Konstitusiya Mahkomasi
haqqinda” yeni Qanunun 2004-cii ilin yanvar ayindan qiivvoyo
minmosindon sonra Konstitusiya Mohkomosindo fordi sikayatlor
institutu  foaliyyoto basladi. Konstitusiya sikayeoti institutu insan
hiiquq vo azadliglarinin miidafissinin, Konstitusiyanin aliliyinin
tomin edilmosinin etibarli formalarindan birini toskil edir vo Osas
Qanunun normalarinin birbasa totbiq edilmasi baximindan olduqgca
ohomiyyotlidir. Fordi sikayatlor osasinda qobul edilmis qorarlarda
orizagilorin pozulmus hiiquq vo azadliglarinin borpa olunmasi ilo
yanasi, konkret hiiquqlarin hoyata kecirilmasi ilo bagli shomiyyatli
hiiquqi movqelar formalasdirilmigdr.

Konstitusiyanin 130-cu maddosindo nozordo tutulan solahiy-
yatlori ilo yanasi, Konstitusiya Mohkomasi Azorbaycan Respublikasi
Milli Maclisi deputatlarinin seckilorinin naticalorinin diizgiinliiyiinii
ganunla miioyyon olunmus gaydada yoxlayir vo tosdiq edir,
Azarbaycan Respublikasi Prezidenti seckilorinin yekunlari haqqinda
molumati rosmon elan edir, Konstitusiyanin motnino toklif olunan
doyisikliklora dair ovvalcadon roy verir, habelo Konstitusiyada
nazaords tutulmus digor solahiyyatlori hoyata kegirir.

Bu il, homginin 6lkomizin siyasi hayatinda shomiyyatli hadiso
olan Azorbaycan Respublikasi Prezidentinin novbadonkonar
seckilori kegirilmis vo ddvletimizin bascist conab ilham Oliyev
boylik sos coxlugu ilo inamli golobo qazanmisdir. Azorbaycan
Respublikas1 Konstitusiya Mohkomaosinin Plenumu torafindon 2018-
ci il 17 aprel tarixli Qorarla Konstitusiya vo Secki Macallosinin to-
loblorina miivafiq olaraq Moarkozi Segki Komissiyasi torofindon
togdim olunmus sonodlor nozordon kecirilorok Azorbaycan
Respublikas1 Prezidenti seckilorinin naticolori rosmon elan
edilmisdir.

Konstitusiya Mohkomasi Plenumunun qobul etdiyi son qo-
rarlardan bir1 “Azorbaycan Respublikasi Miilki Prosessual
Macallssinin 157-ci va 158-ci maddalarinin bozi miiddsalarina dair”
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2018-ci il 14 mart tarixli Qerardir. Konstitusiya Mahkomaosinin
Plenumu homin Qararinda Azorbaycan Respublikas1 insan hiiquqlar
izro mivokkilinin  (ombudsmanin) sorgusunda qaldirilan
masalalorin vahid mohkoma tocriibasinin formalasdirilmasi {i¢lin
ohomiyyat kosb etdiyini vo insan vo votondas hiiquq vo azadlig-
larinin tomin edilmasino yonaldiyini nozors alaraq, iddianin tomin
olunmas1 ilo bagh miilki prosessual ganunvericiliyin bir sira
normalarinin sorh edilmosinin zoruri oldugu qgonastino golmisdir.
Konstitusiya Mohkomosinin Plenumu qanuni qiivvoyos minmis
mohkomo qorarinin icrasinin mohkomoys miiraciot etmok
hiiququnun torkib hissasi olmaqla xiisusi 6nom dasidigini, mohkomao
gorarinin vaxtinda vo diizgiin icra olunmamasinin biitovlikda
mohkoma miidafiasi hiiququnun hayata kecirilmasini saomorasiz va
gobul olunmus gorar1 shomiyyatsiz etdiyini geyd etmisdir.

Qorarda gostorilmisdir ki, miilki prosessual ganunvericilik qanuni
qlivvoyo minmis mohkomo aktlarinin icrasinin mocburiliyini
miloyyon etmoklo yanasi, bozi hallarda qobul edilocok mohkomo
aktlarinin golocokdo icrasini tomin edon miivafiq todbirlorin
goriilmosinin miimkiinliiyiinii do nozordo tutmusdur. Belo todbirlor
sirasinda iddian1 tominetmo todbirlori xiisusi yer tutur. Iddianm
tomin edilmasi institutu adalot mithakimosinin hoyata kegirilmosinin
mihiim elementlorindon biri olmaqla, mohkoms gatnamasinin
golocokdo icrasinin tominat1 kimi ¢ixis edir.

Konstitusiya Mohkomaosinin Plenumu homin Qorarinda belo
naticoyo golmisdir ki, Azarbaycan Respublikasi Konstitusiyasinin
127-ci maddosinin II hissasinin, Azorbaycan Respublikas1 Miilki
Prosessual Macallosinin 157-ci vo 158-ci maddalorinin talablarine
uygun olaraq mohkomolor isdo istirak edon soxs torofindon orizodo
iddian1 tominetma todbirlorinin totbiq edilmosinin kifayot qodor
osaslandirilmasina xiisusi diqqet yetirmoli, orizods irali siiriilon
dolillorin osasli olub-olmamasina hortorafli qiymot vermali, iddia
talabi ilo bu tadbirlar arasinda alaganin mdvcud olmasini yoxlamali,
totbiq olunan todbirin irali siirtilmiis tolobo miitonasib olmasini vo
isdo istirak edon biitiin soxslorin qanuni monafelorini tomin etmoklo
osaslandirilmis mohkomao akt1 qobul etmalidir.

M.Ozizovun sikayoti iizro 2018-ci il 30 aprel tarixli Qorarinda
Konstitusiya Mohkomasinin Plenumu qanunvericilikdo kassasiya
mohkomaosinin mocburi olan gostorislor vermok solahiyyatinin
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mioyyaonlogdirilmasinin  mogsadlorindon  birinin  apellyasiya
mohkomao aktlarinin ¢ixarilmasi zamani yol verilmis sohvlorin iso
apellyasiya qaydasinda yenidon baxilarkon tokrarlanmasinin
qarsisinin alinmasindan ibarst oldugunu bir daha vurgulamisdir.
Digor torofdon, Plenum qeyd etmisdir ki, kassasiya mohkomosi
qanunun tatbiqinin diizgiinliiylinii yoxlayarkon vo onu tofsir edorkon
yalniz is lizro buraxilan sohvlori diizoltmir, hom¢inin mohkomo
tocriibasini hiiquq normalarinin doqiq vo vahid qaydada totbiq
olunmasina istiqamotlondirir.

Konstitusiya Mohkomosinin Plenumu preyudisialligin mohkomao
aktinin ganuni qiivvosinin tokzibedilmozliyi, miistosnaligr vo
mocburiliyi kimi keyfiyyot gostoricilorinin noaticosi oldugunu
gostormisdir. Qorarda qeyd edilmisdir ki, preyudisiya institutu
mohkomo aktlarina yenidon baxilmasinin garsisinin alinmasina,
mohkoma tacriibasinds eyniliyin, sabitliyin vo hiiquqi miisyyanliyin
tomin edilmasing yonalmisdir. Preyudisialligi tonzim edon normalar
siibut etmo prosesini sadolosdirmoyo, islora baxilma miiddotinin
qisaldilmasina, mohkomolorin, eloco do mohkomo prosesi
istirak¢ilarinin vaxtina vo vosaitine gonast edilmasino xidmat edir.

N.Qadirovun sikayati tizro 2017-ci 1l 18 dekabr tarixli Qorarinda
Konstitusiya Mahkomasinin Plenumu qeyd etmisdir ki, asya ilo
olagodar yaranan omlak hiiquglarinin tokco miilkiyyatciyo deyil,
hom do omlaka qanuni osaslarla sahiblik edon soxso monsub ola
bilmasi, qanunvericilikds bu hiiquqlarin istonilon soxs, o climlodon
miilkiyyatci torafindon pozulmaqdan miidafio edilmasinin nazaords
tutulmas1 qanuni sahiblorin do omlak hiiquqlar1 ilo bagh
monafelorino doyon zororo gora tolob hiiququnun olmasini gostarir.

Homin Qoerarda qeyd edilmisdir ki, lizing miiqavilssi lizre lizing
veran lizing obyektinin miilkiyyat¢isi olaraq qalsa da, sahiblik vo
istifado hiiquqlarinin lizing alana verilmosi sonuncunu omlakin
qanuni sahibina c¢evirir. Eloco do, miilkiyyat¢i miigavilo asasinda
0ziino mansub olan oamlaka dair sahiblik va istifads hiiququnu gars1
torofo vermigso, miinasibotlorin tonzimlonmosi zamani toroflorin
qarsiligh hiiquq vo vozifolorini miioyyon edon miigavilo sortlori
nozoro alinmalidir. Belo ki, miigavilo asasinda omlakda sahiblik vo
istifado hiiququnu oldo edon torof omlaka dair hans1 hocmdo 6hdolik
gotlirorok mosuliyyot dasiyirsa, o hocmdo do iigiincii soxslor
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qarsisinda tolob etmok hiiququna malik olmaqla 6z sahiblik
hiiquglarini miidafio edo bilmalidir.

Bununla da, Konstitusiya Mahkomasinin Plenumu bels naticoya
golmisdir ki, lizinq predmeti olan avtomobilo zoror yetirilmosi ilo
noticolonon omlak risklorini miiqavilo iizro ganuni sahib olaraq
lizinq alan dasidigindan, o, miilkiyyestcinin qanunvericiliklo taninan
hiiquqglarindan, eloco do homin omlaka doymis zororin ovozinin
O0donilmoasini tolob etmok hiiququndan istifado etmok imkanina
malik olmalidir.

Eyni zamanda, Konstitusiya Mohkomosinin Plenumu
“Azorbaycan Respublikasi Cinayot Macallosinin 177-ci maddosinin
“Qeyd” hissasinin 1-ci vo 3-cii bandlorinin sorh edilmosino dair”
2018-ci il 23 aprel tarixli mithiim Qorar gobul etmisdir. Molum
oldugu kimi, mohkomo-hiiquq islahatlar1 sahasindo hoyata kegirilon
tadbirlor penitensiar xidmat vo biitdvlikds cozalarin icrasi ilo bagh
foaliyystin miiasir dovriin tolobloring uygun qurulmasini vo somarali
1daroetmonin togkilini zoruri etmisdir. Bununla baghh Azorbaycan
Respublikas1t Prezidentinin “Penitensiar sahodo foaliyyotin
tokmillogdirilmosi, coza siyasotinin humanistlogdirilmosi vo
comiyyatdon tocridetms ilo olagodar olmayan alternativ coza vo
prosessual mocburiyyot todbirlorinin totbiqinin genislondirilmosi
barada” 2017-ci 1l 10 fevral tarixli Seroncami gobul edilmisdir.
Homin Soroncamda bir sira kateqoriya cinayotlorin dekriminallag-
dirillmasi, cinayatlorin sanksiyalarina azadligdan mohrumetmoyo
alternativ cozalarin olavo edilmosi vo movcud alternativ cozalarin
totbiqi osaslarinin tokmillogdirilmosi, torodilon omolin ictimai
tohliikaliliyt maddi ziyanla bagli olan hallarda vurulmus ziyan
tamamilo 0donildikdo hobslo olagodar olmayan gotimkan
tadbirlorinin totbiqi, azadligdan mohrumetmayas alternativ cozalarin
toyin edilmasi asaslariin miioyyan olunmasi va sorti mohkumetma
institutunun daha genis totbiq edilmosi ilo olagodar miihiim
mosololor yer almisdir. Dovlotimizin basg¢isinin imzaladigr bu
Soroncam vatondaslarin hiiquq vo azadliglarinin miidafiosi vo tomin
edilmasinin odalot miithakimosinin osas mogsadlorindon biri
oldugunu boyan edorok dovlotimizin demokratik doyorlora daimi
sadigliyini bir daha niimayis etdirdi.

Soroancamin icrasi ilo olagadar ‘“Azorbaycan Respublikasinin
Cinayot Macollasindo doyisikliklor edilmosi hagqqinda” Azarbaycan
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Respublikasinin 2017-ci il 20 oktyabr tarixli 816 nomrali Qanunu
gobul olunmus vo homin Qanun ilo Cinayat Macallosinin Umumi vo
Xiisusi hissolorinin bir ¢ox maddoalerine, o ciimlodon Macallonin
177-ci maddosing vo onun “Qeyd” hissasino doyisikliklor edilmisdir.

Baki Apellyasiya Mohkomasinin miiracisti osasinda Konstitusiya
Mohkomaosinin Plenumu ganunvericiliyo edilmis son doyisikliklori
vo ictimai miinasibotlorin kifayat godor dinamikliyini nozors alaraq,
Cinayat Macollasinin 177-ci maddoasinin “Qeyd” hissasinin totbiqi
ilo bagl vahid hiiquqi tocriibonin formalasdirilmasi mogsadilo
“Azorbaycan Respublikasi Cinayat Macollosinin 177-ci maddosinin
“Qeyd” hissosinin 1-ci vo 3-cii bandlorinin sorh edilmosino dair”
Qorarinda ohomiyyatli noticoya golmisdir. Konstitusiya Mohkomo-
sinin Plenumu hesab etmisdir ki, gqanunverici Konstitusiya ilo ona
verilmis solahiyyotdon istifado edorok odalot prinsipinin tomin
olunmast magsadilo Cinayat Macallasinin 177.2-ci maddasinda
gostarilon agirlagdirici hallarda ogurlugun, o ciimlodon tokrar
ogurlugun tohliikalilik doracasini vo belo omallori torodon soxslorin
ictimai tohliiksliliyini nazars alaraq, homin omallors gore daha sort
cinayat mosuliyyati miioyyon etmisdir.

Konstitusiya Mahkomasinin Plenumu bir daha qeyd etmisdir ki,
cinayatin tokrar torodilmis hesab edilmosi {i¢iin togsirkarin on azi iki
ictimai-tohliikali omali térotmosi faktt miioyyon edilmolidir. Bu fakt
homiso tokrarligin togsirkar soxsdo monfi xiisusiyyatlorin
movcudlugu ilo xarakterizo olundugunu gostorir. Tokrarliq ona daxil
olan cinayatlorin miixtolif vaxtlarda toradilmesini ehtiva edir.
Togsirkar soxsin miixtolif hayat soraitindo qanuna uygun davranis
qaydasint se¢gmok imkaninin olmasina baxmayaraq, siiurlu olaraq
cinayat qanunu ilo qadagan olunmus davranis qaydasini se¢mosi
onun yiiksok ictimai tohliikaliliyini stibut edir.

Homin Qorarda Konstitusiya Mohkomasinin Plenumu bels
noticoyo golmisdir ki, Azorbaycan Respublikasi Cinayat Maocal-
losinin 177.2-ci maddosindo “eyni omollor” ifadosi homin Macal-
lonin 177.1-ci maddasindo gdstorilon ogurlugun yalniz zoruri
olamatini, yoni 6zgonin omlakini gizli olaraq talamani nozords tutur.
Ogurlugun tokrar, yoni iki dofo vo ya iki dofodon ¢ox toradilmosi
zamani amlakin miilkiyyatgisino vo ya digor sahibino hor bir omol
lizro yiiz manatdan yuxart moblogdo ziyan vuruldugu hallarda
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Azorbaycan Respublikasi Cinayat Macallasinin 177.2.2-ci maddasi
ilo cinayot mosuliyyati yaranir.

Baki Apellyasiya Mohkomasinin digor miiracisti asasinda qobul
edilmis “Banklar haqqinda” Azorbaycan Respublikast Qanununun
72.1.2-ci va 72.1.3-cli maddslorinin Azarbaycan Respublikas1 Miilki
Prosessual Macallasinin 254.2-ci, 153.2.1-ci vo 261.0.1-ci maddo-
lori ilo, eloca do Azarbaycan Respublikasi ©mok Macallasinin
178-ci maddasinin 2-ci bondinin “Banklar haqqinda” Azorbaycan
Respublikas1 Qanununun 72-ci, 77-ci vo 82-ci maddalori ilo alagoali
sokildo sorh edilmoasina dair” 2017-ci il 13 iyun tarixli Qorarinda
Konstitusiya Mohkomosinin Plenumu qanunvericilikdo logvetmao
morholosindo olan banklara gars1 verilmis geyri-omlak xarakterli vo
ya qarislq iddialara mahiyyati lizro baxilmasimnin miimkiinliyt
barodo geyri-miioyyonlik yarandigin1 vo noticodo eyni xarakterli
miibahisolor iizro forqli mohkomo aktlarinin gobul edildiyini, hiiquqi
mioyyanlik prinsipinin pozuldugunu nozoro alaraq miiraciotds
qaldirilan masalalare aydinliq gotirmisdir.

Konstitusiya Mohkomosinin Plenumu homin Qorarinda belo
noticoya golmisdir ki, “Banklar hagqinda” Qanunun 72.1.2-ci
maddosinin “dayandirma” ifadesi bankin miiflis elan olunmasina
dair mohkomonin gorar1 qiivvoyo mindiyi andan banka garsi kreditor
toloblorlo bagli miilki mohkoms icraatinda olan islorin Miilki
Prosessual Moacollonin 254-cii maddosindo nozords tutulmus
qaydada icraatinin dayandirilmasini deyil, bu Macallonin 261.0.1-ci
maddosino 9sason icraatina xitam verilmosini nozords tutur. Homin
andan daxil olan orizslorin qobul edilmosindon Miilki Prosessual
Macollonin 153.2.1-ci maddasina osason imtina olunmalidir.
Lisenziyanin logvi ilo olagodar banklar logv edilorkon isgilorin
omakhaqqt ilo bagli toloblor Omok Macallssinin 178.2-ci maddasing
uygun 6donilmalidir. Qorarda, homginin gqeyd olunmusdur ki, miiflis
elan edilmis bankin is¢ilorinin amokhaqlarinin “Banklar haqqinda”
Qanunun 82-ci maddssindo miisyyon edilon novbalilik iizro
O0danilmasinin nazords tutulmasit ©mak Macallasinin 178.2-ci
maddaosi ilo ziddiyyat togkil etmir.

Konstitusiya Mohkomasinin qorarlart dovletin vo comiyyatin
inkisafinin konstitusiya-hiiquqi tonzimlonmasina, qanunvericiliyin
Konstitusiya doyarlorina vo prinsiplorine uygun inkisaf
etdirilmosino ohomiyyatli tosir gostorir. Konstitusiya Mohkomasinin
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gorarlarinda Konstitusiyanin oasaslari, onun aliliyi vo birbasa
qiivvesi, Azorbaycan Respublikasinin torofdar c¢ixdigi beynoslxalq
miigavilolorin miiddoalari, habelo insan hiiquglarinin vo
azadliglarinin prioriteti prinsipi nozoro alinmagla miihiim hiiquqi
movgelor formalasdirilir. S6zsiiz ki, Konstitusiya Mohkomaosinin
gorarinin yiiksok hiiquqi qiivvasi onun biitlin hissalaring, o ciimlodon
hiiquqi movgelarina do samil edilir, bazon bu hiiquqi movqelor
miistoqil ohomiyyat qazanir. Konstitusiya Moahkomasinin hiiquqi
movgelorinin qiivvasi onun gorarlarinin hiiquqi qilivvesino borabor
oldugundan vo limumi xarakter dasidigindan, yalniz konstitusiya
isinin predmetini togkil etmis hala deyil, hiiququn monbayi kimi
hiiquq totbigetms tocriibasinds rast golinon analoji hallara da samil
edilir vo bu monada homin gorarlar yalniz mohkomalor deyil, hiiquq
totbigedici organlar tigiin ohomiyyatli monbo qisminds ¢ixis edir.

Qeyd edilmalidir ki, Konstitusiya Mohkomasi bazon baxdigi
islords, homg¢inin miivafiq qanunvericilik doyisikliklorinin hoyata
kecirilmasino vo olavo todbirlorin goriilmosine dair tokliflor vo
tovsiyolor verir. Konstitusiyanin aliliyinin, votondaglarin ganuni
maraqlarinin, hiiquq vo azadliglarinin miidafiosindo dayanaraq
Konstitusiya Mohkomasi dofalorlo miivafiq hakimiyyat orqanlarina,
o climlodon Azarbaycan Respublikasinin Milli Maclisino vo Nazirlor
Kabinetina qanunvericiliyin bu vo ya digor normalarinin
tokmillosdirilmosino dair tévsiyalorlo ¢ixis etmisdir.

Konstitusiya Mohkomosinin Plenumu beynslxalq tocriibays xii-
susi diqqget yetirmaklo, 6z gorarlarinda Azorbaycan Respublikasinin
torofdar ¢ixdig1 beynolxalq miigavilolorin, xiisusilo “Insan
hiiquglarimin vo asas azadliglarin miidafiesi haqqinda” Konven-
siyanin, “Miilki vo siyasi hiiquqlar haqqinda”, “Iqtisadi, sosial vo
modoni hiiquglar haqqinda” Beynolxalq Paktlarin miiddsalarina,
Insan Hiiquqlar1 {izra Avropa Mohkomosinin presedent hiiququna vo
xarici Olkolorin konstitusiya nozarsti orqganlarinin mohkoma
tacriibasing istinadlar edir. Bu ciir hiiquqi istinadlarin edilmasi hom
ganunvericilik sisteminin ayrilmaz torkib hissosi kimi miivafiq
beynolxalq miigavilolorin totbiq edilmosinin zoruriliyindon irali
galir, hom do keyfiyyatli mohkomas gorarlarinin qabul edilmasing vo
bu gorarlarin diizgiin ssaslandirilmasina xidmaot edir.

Homg¢inin qeyd edilmoalidir ki, Konstitusiya Mohkomasi
foaliyyoto basladigr ilk illordon beynolxalq olagolorinin genislon-
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dirilmasine xiisusi oshomiyyat vermis, xarici dlkoslorin konstitusiya
nozaroti orqanlar ilo, habelo Avropa Surasi, Almaniya Beynolxalq
Omokdasliq Comiyyati vo basqa beynolxalq toskilatlarla omokdasliq
qurmusdur. Mohkomomiz Konstitusiya 9dalot Miihakimosi {izro
Umumdiinya Konfransinin, Avropa Konstitusiya Mohkomolori
Konfransmin vo Asiya Konstitusiya Mohkomolori vo Ekvivalent
Institutlar Assosiasiyasimnin tamhiiquqlu {izviidiir.

Bu ilin mart aymndan etibaron iso Konstitusiya Mohkomasi Insan
Hiiquglar iizro Avropa Mohkomasinin nozdindo foaliyyat gostoron
Yiiksok Mohkomolor Sobokosino (SCN) daxil olmusdur. Homin
soboko Strasburq Mohkomosinin, habelo Avropa konstitusiya
mohkomalorinin hiiquqi materiallarindan istifado etmays imkan
yaradir.

Tirkiyo, Rusiya, Almaniya, Fransa, Belgika, Cexiya, Slovakiya,
Bolgaristan, Serbiya, Macaristan, Ukrayna, Belarus, Giirclistan,
Moldova, Litva, Latviya, Monteneqro, Indoneziya, Conubi Koreya
vo digor Olkolorin konstitusiya nozarsti organlart ilo six ikitorofli
olagolor qurulmusdur.

Mohkomomiz torofindon insan hiiquqlar1 vo azadliglarinin
somaroli miidafiosi sahasindo tocriibs miibadilosi vo fordi sikayot
institutunun inkisaf etdirilmosi mogsadi ilo hor il miixtolif
konfranslar toskil edilir, todris miiossisolorindo Konstitusiya
miiddoalarinin  monimsonilmosinin yoxlanilmasi1 {i¢lin hiiquq
olimpiadalar1 kegirilir vo yliksok noticolor oldo etmis soxslorlo
goriislor togkil olunur.

Molum oldugu kimi, Konstitusiya Mohkomaosinin 20 illik yubileyi
miinasibatilo 2018-ci il iyulun 6-da Baki sohorindo “Hiiquqi dovlot
vo konstitusiya odalot miihakimosi: doyorlor vo prioritetlor”
movzusunda beynolxalq konfrans kecirilmisdir. Azorbaycan
Respublikasinin Konstitusiya Mohkomasi, Avropa Surasinin
Venesiya Komissiyast vo Almaniya Beynolxalq Omokdasliq
Comiyyati torofindon birgo toskil olunan konfransda Avstriya,
Slovakiya, Belarus, Monteneqro, Tiirkiys, Rusiya, Qazaxistan,
Ukrayna, Serbiya, Makedoniya, Macaristan Konstitusiya
mohkomolorinin sadr vo hakimlori, Insan Hiiquglar: {izro Avropa
Moashkamaosinin hakimlari, habelo Azarbaycan Respublikasinin bir
sira dovlat orqanlarinin rahbarlari vo niimayandalori, niifuzlu alimlor
vo digor motobar qonaglar istirak etmiglor. Beynolxalq konfransda
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konstitusiya adalot mithakimasinin miiasir aktual movzularina dair
moruzalor dinlonilmis, hiiququn miixtslif istiqamatlori, xiisusilo do
hiiququn aliliyi vo insan hiiquqglarinin miidafissindo konstitusiya
mohkomolarinin rolu, habelo konstitusiya adliyyasinin garsilasdigi
cagirislara vo problemlors dair somorali miizakiralor aparilmisdir.

Konstitusiya Mohkomosinin foaliyyoti Azorbaycan Respub-
likasinin Prezidenti conab ilham Oliyev torafindon daim diggot
morkazindo olmagqla yiiksok qiymatlondirilmis vo Konstitusiya
Mohkomasinin bir sira hakimlori foxri adlarla, Aparat omokdaslari
150 miixtalif dovlat toltiflori ilo miikafatlandirilmiglar. Konstitusiya
Mohkomasinin 20 illik yubileyi ils baglh dovlstimizin basgis1 conab
[lham Oliyev Konstitusiya Mohkomosinin hakimlori vo omok-
daslarina tobrik moktubu ilo miiraciot etmisdir. Tobrik moktubunda
deyilir: “Konstitusiya Mohkomosi ali konstitusiya odalot miiha-
kimosi organt kimi somoroli foaliyyoti ilo Azorbaycan Res-
publikasinin hiiquq sisteminin sabitliyinin tomin edilmasinds, onun
davamli inkisafinda, milli ganunvericiliyimizin miiasir diinya hiiquq
sistemina inteqrasiyasinda, comiyyatdo hiiquq modoniyyatinin daha
da yiiksoldilmasindo ohomiyyatli rol oynamis, insan hiiquglariin
etibarli tominat¢isina c¢evrilmisdir. Ominom ki, Azorbaycanda
hiiquqi dovlst quruculugu prosesinin foal istirake¢ist olan Kons-
titusiya Mohkomasi bundan sonra da o6lkomizds demokratik vo
hiiquqi doyorlorin inkisafina 6z tohfosini vermokdo davam
edocokdir.”

Dévlotimizin basgisi conab Ilham Bliyev torafindon Mohkomonin
foaliyyotino bu ciir yiiksok hiiquqi giymot verilmosi, etimad
gostarilmasi bizim hamimiz ii¢ilin olduqgca qiirurverici olmagqla, eyni
zamanda, bizim hor birimiz {i¢iin boylik mosuliyyatdir. Konstitusiya
Mohkomaosi bundan sonra da gostorilon etimadi dogrultmaga,
hamginin qarsiya qoyulan vazifolorin 6hdasindon layiqincs golmaoyo
calisacaqdir.

Azarbaycan xalginin iimummilli lider1 Heydor Oliyevin asasini
goydugu demokratik, hiiquqi ddvlotin vo votondas comiyyatinin
formalagsmasina yonolmis quruculuq prosesi hazirda Azorbaycan
Respublikasinin Prezidenti conab [Tham Oliyev torafindon ardicil vo
ugurla davam etdirilmokdadir. Xalqimizin maraqlarina xidmat edoan
siyasot vo miasir idarsetmo T{sullarinin totbiqi naticasinda
Azorbaycan dovloti daha da qldrotlonmis, yiiksokrogabatli

21



iqtisadiyyatin qurulmast miimkiin olmus, 6lkomiz diinya miqyasinda
etibarli torofdasa cevrilmisdir. Bu giin Azarbaycan regionun lider
dovlati kimi ham do beynolxalq miqyash todbirlors layigince ev
sahibliyi edir. Bu tadbirlor Azarbaycanin zongin tarixi vo madaoni
irsinin, multikultural doyarlorinin tobligine sorait yaradir vo
olkamizin beynalxalq alomds niifuzunu glinbagiin daha da ytiksaldir.

Ominliklo deys bilarik ki, Azorbaycan Respublikasinin Prezidenti
conab ilham Oliyevin ddvlotimizin siyasi, iqtisadi ve hiiquqi
osaslarinin giiclondirilmasi konsepsiyast ¢orcivosinds hoyata
kecirdiyi islahatlar 6lkomizin davamli inkisafini tomin edir va
Konstitusiya Mohkomasi do Konstitusiyanin aliliyinin, insan hiiquq
vo azadliglarinin, habelo odalst ideallarinin miidafiosi isino bundan
sonra da 6z tohfalorini vermakds davam edocak vo bu istiqgamotds 6z
tocriibasini asirgomoyocokdir.

22



dapxaxg ABAYJIJIAEB
npezcenarens KOHCTUTYIIMOHHOTO cyaa
Azepbaiimxanckoil Pecrybnuku

C nauvaga gesiteibHOCTH KoHcTutyunmonnoro Cyna
Azepoaiigkanckoil PecnnyOiiuku npoxoaur 20 jer

«Kak BpICIIM OpPraH KOHCTUTYLUHOH-
HOro mnpaBocyaiusi KoHCTHTYHMOHHBIH
cya coeii 3¢ peKTHBHOM AeSITEIbHOCTHIO
ChIIpajl CyUIeCTBEHHYI0 poOJb B obec-
NMeYeHUu CTAOMJIBbHOCTH  TNPaBOBOM
cucrtemMbl AsepoOaiikanckoin Pecny06-
JINKH, ee YCTOHYMBOM Pa3BUTHUM, UHTEr-
panuy HAlHMOHAJIBHOIO 3aKOHOAATE/Ib-
CTBa B COBPEMEHHYI) MHMPOBYK MPaBO-
| BYIO CHCTeMY, JajibHeleM MOBbIIIeHHH
NPaBoOBOil KYyJbTYPblI B 001IeCTBe, Mpe-
BpPAaTHJICSI B HAJE/KHOIO TapaHTa NpaB
YyeJioBeKa.

VYBepeH, uro KoHCTHTYHHOHHBINH Cy/J
KAK AKTHBHBIN Y4YacTHHK Mpolecca
CTPOUTENBCTBA MPABOBOI0 IOCyIapcTBa
B AsepOaiikaHe M BHpeab Oyxer mpo-
A0JKATh BHOCHTH BKJIAQJ B Ppa3BUTHE
AEeMOKPATHYeCKUX M TMPAaBOBBIX IE€HHO-
® creil B HalIel cTpaHe».

H3 nozopasumenvnozo nocnaunus Ilpezudenma
A3zepoaiiorncanckoii Pecnyonuku 2ocnoouna Hnvxama
Anuesa kxonnekmugy Koucmumyyuonnozo Cyoa no
cayuarw 20-nemnezo wounes Koncmumyyuonmnoz2o
Cyoa Azepoéaiidrncanckoii Pecnyonuku

B »>tu gau ucnomasgercda 20 jJeT ¢ Havala JEITEILHOCTH B
Azepbaiimkanckoii PecriyOnuke BbICIIEro opraHa KOHCTUTYLIHOHHO-
ro npasocyaus — Koncruryunonnoro Cyna. B 90-x romax XX cro-
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netust AzepOaiikaH, Mpoiiis yepes CIOXKHBINA MepUoJl, BOCCTaHO-
BUJI TOCYJaPCTBEHHYIO HE3aBUCUMOCTb, JIMIIb ITOCJIE BO3BPAILEHUS
oO1eHanoHanbHOro auaepa [eitnapa AnueBa K pyKoBOACTBY CTpa-
HOM B A3epOaiiskaHe cTaiau BOZMOXKHBI CTPOUTENIbCTBO IEMOKPATH-
YECKOT0, IPABOBOI'0 M CBETCKOI'0 IOCY1apCTBa U CTAHOBJIEHHUE IPaX-
naHcKoro oOmiectBa, mpuHsAB KoHcTuTynwio A3zepOailxaHCKON
PecnyObnuku 1 npyrue 3akoHOAATENbHbIE AKThI, HAllla CTpaHa Mpo-
JIEMOHCTPUPOBAJIa BCEMY MHPY IPHUBEPKEHHOCTH OOlIeuesoBeye-
CKUM IEHHOCTSIM, HJeajaM IPaBOBOTO TOCyAapCTBa, MPUHIIUIAM
CIPABEIJIMBOCTU U T'YMaHU3MA.

3a roipl, MpoLIEAIINE Mocae NPUHATHS KOHCTUTYLHH, OCHOBY
YCTOMYMBOIO M TMHAMUYHOIO pa3BUTUsA A3epOaiikaHa cocTaBuiIa
UMEHHO HalleAas oTpaxkeHue B OCHOBHOM 3aKOHE UJIesl IEMOKpa-
TUYECKOTO, PABOBOT'0, COIIMAIIBHOTO TOCYIapCTBa, ObLJIa OCYIIECTB-
JIeHa mIMpoKoMacIuTabHas IesITeIbHOCTb, HAallpaBJIeHHAs Ha HaJlexK-
HYIO 3aIlIUTY MPaB U CBOOOJ YEJIOBEKa U TpaklaHnHa, 00ecIeueHIe
JIOCTOMHOTO YPOBHS JKU3HU IpakaaH A3epOaiiykaHa U yaydlleHHe
ux 01arococTosiHUS.

[Iupokas 3aKperyieHHOCTh TIPaB U CBOOOJ uUeJIoBeKa U Tpaxaa-
HUHA KaK OJHOM M3 INIaBHBIX LIEHHOCTEMN, K KOTOPBIM YEJIOBEYECTBO
[JIO Ha IPOTSHKEHUHM MHOTHX JIET, a TAK)K€ MEXaHU3MOB UX peau-
3alMM SIBJSUIMCH Ba)KHEUITUMU JocTHKeHussMU KoHcTuTymu rocy-
JapcTBa, KOTOPOE TOJBKO 4YTO OOpelno HEe3aBUCHUMOCTD.
Onuparomascss Ha YyHHUBEpcalbHble MeHHOCTH KoHctutynus
Azepbaiimpkanckoii PecriyOnukn u cerogHst o0jajaeT IIHPOKUM
IPABOBBIM, MMOJIUTUYECKUM U HJICOJIOTMYECKUM MTOTEHIIMAJIOM U CITy-
KUT OJIAromoaydnio azepOaiPKaHCKOTO Hapoa.

OpHuM M3 CyIIECTBEHHBIX HOBILIECTB, MpUBHECEHHBIX KoHc-
TUTYLHEH B MpaBOBYIO cucTteMy A3zepOaiipkaHa, SBISUIOCH CO3/a-
HUE OpraHa KOHCTUTYLIMOHHOTO HAaJ30pa — UHCTUTYTA, KOTOPBIN HE
OBLI XapaKTEepEeH I UCTOPUHU HAlled rocyJapCTBEHHOCTH J0 TOTO
BpPEMEHU.

B coBpeMeHHOM Mupe MHCTUTYT KOHCTUTYIIMOHHOTO Haa30pa
BOCIIPMHUMAETCS KaK OAMH M3 HAJEKHbIX MEXaHU3MOB obOecreye-
HUs BEPXOBEHCTBA IIpaBa, JAEMOKpPATU3ALMU CUCTEMBI BIIACTH, a
TaK)K€ 3alllUThI IPaB U CBOOO/I YeIOBEKa.

Cnenyer oTMeTuTh, 4T0 B KOHCTUTYLIMH ONpENENeHbl MECTO U
ponb Konctutynnonnoro Cyna B cUcTeMe TOCyIapCTBEHHBIX Opra-
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HOB, a TakXe Kpyr ero mosHomounid. 21 okrsadpsa 1997 roma Obut
npuHT 3akoH AsepOaiimxanckoil Pecnybmuku «O Konctutyunon-
HoM Cyne», ¢ HazHaueHueM 14 uronst 1998 roga [loctanoBinennem
Munin Memxnuca Azepbaitkanckor Pecriyonuku cyneit Konctu-
TyrmonHoro Cyna u Yka3zom, NOANMCAHHBIM CIYCTs 4 IHS BETUKUM
muaepoM [eitmapoM AnMEBBIM C 1I€/IbI0 00E€CIIEUEHHS] HE3aBUCHU-
Moctu Koncturynmonnoro Cyzna ¥ mpaBOBOIO cTaryca €ro cyziei,
Koncrurynuonnsiit Cyn opuuuasbHO NPUCTYINI K AESITEIbHOCTH.
C 5TOl TOYKM 3pEHHUs TPYAHO NEPEOLICHUTh OIPOMHBIE 3aCIyTH
0OIIEHAIIMOHANILHOTO JIMJIEpa HAIIeTO HApO/ia, BBIIAIOIIETOCS TOCY-
JAPCTBEHHOI'0 U MOJIMTUYECKOro aestens lelinapa Anvesa B pa3Bu-
TAH UAEU KOHCTUTYIIMOHAJIM3MA B HAIEH CTpAaHE, Hayajle PeajbHOM
NESTENbHOCTH OpraHa KOHCTUTYLMOHHOTO Haj30pa, o0ecredeHuu
€ro He3aBHUCUMOCTH, YCUIICHUU COIMAIBHOTO 00ecTiedeH s 1 3allu-
TBI CyJEH.

Koncrurynmonnsiit Cyn siBAsIeTCS OPraHOM KOHCTUTYIIMOHHOTO
HaJ30pa ¢ LIMPOKUMHU MOTHOMOoYUsAMU. [TocpencTBoM KoMIETEHINH
IIPOBEPSITh COOTBETCTBUE HOPMAaTUBHO-IIPABOBBIX akTOB KoHcTHTy-
uun Koncruryunonusiii Cyn, B IEPBYIO O4€peb, IPECIEAYET LIENb
o0ecrnieyeHus] MPETyCMOTPEHHOTO 3aKOHOAATEIbCTBOM BEPXOBEH-
ctBa Konctutynuu. [Ipu BIIBIEHUH HECOOTBETCTBUS MPOBEPSIEMON
HOPMBI WM Kako-mubo ee yactu KoHCTHTYIuu WM akTy, UMEro-
nieMy OOJNIbIIYIO CUITY, YeM JaHHas HopMma, Konctutyunonusiii Cyn
OOBSBISIET €€ yTpaTHBIIEH cuiry. TeM camMblM COOTBETCTBYIOIIEE
MOJIOKEHHE JAHHOTO HOPMATHBHO-IIPABOBOTO aKTa yTpPauMBAET
IOPUAMYECKYI0 CHUJly M HE MPHUMEHSETCS Ha TEPPUTOPUU
Azepbaiimxanckoit Pecryonuku.

[Topoii Konctutynnonssiii Cyr Ha OCHOBAaHMHM COOTBETCTBYHOILIE-
rO 3aIpoca, OCYIIECTBIIsAA MOJHOMOUYHUS 1O MTPOBEPKE COOTBETCTBUS
HOPMAaTUBHO-NPABOBBIX aKTOB KOHCTUTYIMU W 3aKOHAM, MPUXOJUT
K BBIBOJY O HEOOXOAMMOCTH HEMOCPEACTBEHHOIO HAIpPABIICHUS
peryiIupoBaHUsl BOMpPOCAa M TMPABONPUMEHHUTEIHHOM MPAKTHUKU U
JIa€T TOJIKOBAHUE COOTBETCTBYIOIIMX HOPM 3aKOHOAATEIIbCTBA.

Onuum u3 BaxHbIXx noiaHomouui Konctutyunonnoro Cyna
sBIsieTCsl ToiakoBaHUe KOHCTUTYIMU M 3aKOHOB. YUHUThIBasi 3Haue-
HUE O(UIMAIBHOIO TOJIKOBAaHUS HOPMAaTHBHO-IIPABOBOIO akKTa C
TOUYKH 3peHUsT (POPMHUPOBAHHS KOHKPETHOM MPABOBOW MPAKTUKHU B
3akoHozaarenbeTBe, KoHcturynuonHblii Cyn yCTaHaBIIMBAaeT Ipa-
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BUJIbHOE NMPUMEHEHUE Ha MPAKTUKE TOW WM MHOM HOPMBI B paMKax
B3aUMHOTI'0 COTPYJAHUYECTBA C IPYTUMHU TOCYIapCTBEHHBIMU OpraHa-
mu. [Ipu TonKOBaHMM HOPMATHUBHO-IIPABOBOTO aKTa Pa3bsICHACTCS
coliepKaHUE €ro HOpM, MX MECTO B 3aKOHOJATENIbCTBE, a TaKXKe
OTIPENICTIAIOTCS UX (PYHKIIMOHATIBHBIC M MHBIC CBSI3H C IPYTUMH HOP-
MaMHU, PEryTHPYIONIMMHI Pa3InYHbIe aCIIEKThI TOTO ke BHaa o0Ie-
CTBEHHBIX OTHOIIIEHUI. B pesynbrare oQuimaabHOro TOJKOBAHMUS,
nanHoro KonctutyrnumonasiM CyoM, OJHOBPEMEHHO YCTPaHSIIOTCS
CYIIECTBYIOIINE MPoOenbpl B 00JaCTH TPABOBOTO PETryIUPOBAHMS,
3aKOHOAATENIbHBIE HOPMBI MPUMEHSIOTCS K YacTH OOIIECTBEHHBIX
OTHOILIEHUN, OCTABIIEICS BHE MPABOBOIO PErYIUPOBAHMUS, C YUETOM
KOHCTUTYIIMOHHBIX MPUHIMUIIOB. B pe3ynprare oduimaibHOro TOJ-
KOBaHUS HOPM 3aKOHO/IaTeIbCTBA MTPABONPUMEHUTEbHASI TPAKTHKA,
OyJly4d HampaBJICcHa B €IMHOM IOPSIKE, CO3ACT BaXKHBIC YCIOBUS
JUISL pa3BUTHS IIPABOBOM CHCTEMBI Halllel CTpaHbl U 3P HEKTHBHOTO
OCYILIECTBJICHUS MPABOCY/IUA.

Ananu3upys B 1esioM 20-JIETHIO AeATeIbHOCTh KOHCTUTYIIMOH-
Horo Cyna, cieayeT OTMETUTh, YTO M3 NpuHATHIX [lnenymom 374
noctaHoBieHn 347 ObLIM HAIpaBJICHBI HA 3aIUTY TIpaB U CBOOO
yenoBeka. Kpome Toro, 153 u3 npeacTapisionnx Ba)XHOE 3HAYCHUE
nocranoBneHuid, npuHATbIX [lnenymom Koncturyuuonunoro Cyna,
OBLIIM CBS3aHBI ¢ TOJIKOBAaHMEM 3aKOHOB, a 3 MMOCTAHOBJICHUS — TOJI-
KOBaHHUEM COOTBETCTBYIOIIUX cTarel KoHcturymumu.

A3zepbaifpkaHCKOE TOCYIapCTBO, 3aKPEMHUB TapaHTHUIO TIPaB H
cBO0OO YeNoBeKa M TpaKJaHWHA KaK BBICHIYIO II€Th TOCYIapCTBa,
JEMOHCTPUPYET B CBOEH JI€SITEIIbHOCTH NMPUBEP>KEHHOCTH YEJIOBEYE-
cKkoMy (pakTopy, BaXKHOCTH 3aIIUTHI ITPaB Y€JIOBEKa U T'yMaHUCTHYE-
CKHM IIeHHOCTsIM. [locTosHHO ocyIiecTBasieMble B A3epOaiikane
MIPOIIECCHI AEMOKPATH3alMK M BBITIOJIHEHUE 00S13aTEIBCTB, KOTOPBIC
Hala ctpaHa npuHsuia npu Berymienun B Coetr EBporibl, 06yciio-
BUJIM HEOOXOAMMOCTh JTaJIbHEUINIET0 yCOBEPIICHCTBOBAHUS MPaBO-
BBIX MEXaHM3MOB 3aIlIUTHI TIPaB U CBOOOJ YEJIOBEKA M MPOBEICHUS
COOTBETCTBYIOIIUX KOHCTHUTYIIUOHHBIX pedOpM.

Hecmotps Ha TO, uro KOHCTHUTYIMSI 3aHUMAET B KWU3HU TOCY-
JapcTBa U 00IIeCTBA MO3UITUI0 OCHOBHOTO 3aKOHA, TPeOOBaHUS TJIO-
0aNnM3UPYIOIIETOCsS MHUPA, MPOUCXOAIINE B CTPaHE OOIIECTBEHHOE
pPa3BUTHE M COLMAJIBLHO-3KOHOMUYECKHE MpeoOpa3oBaHusi TPeOYOT
BHeCEHHsS B TeKCT KOHCTUTYIIMH W3MEHEHWH, COOTBETCTBYIOIIUX
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BeneHnto BpemeHu. Co nHa npuHATUs KOHCTUTYIMM B €€ TEKCT
OBLIIM BHECEHBI CYIIIECTBEHHBIE JOMOJIHEHUS U U3MEHEHUS B PE3YIlb-
Tare BCEHAPOJHOIrO TOJI0COBaHMs, NMpoBeneHHoro 24 asrycra 2002
roga, 18 mapta 2009 roma u 26 centsaOps 2016 roma. BHeceHnsie B
Konctutynuto u3meHenus ObUTH HampaBiIeHbl Ha JajbHeiIee yco-
BEPLICHCTBOBAHNE MEXAaHM3MOB 3aIlUTHI MIPaB U CBOOO]] YETIOBEKA U
pa3BUTHE AEATEILHOCTH TOCYIaPCTBEHHBIX OPraHOB B 3TON 00J1acTH.

Kak wu3BecTHO, B pe3yiabTare H3MEHEHHI, BHECEHHBIX B
Konctutymuio pedepenmymom, mnposenaeHHbIM 24 aprycta 2002
roja IO WHUIMATHBE OOIIeHalMoHalbHOTrO nuaepa [elimapa
Anmuesa, ctarbs 130, npexycmarpuBaroiias OCHOBHBIE TOJTHOMOYHS
Koncrutynumonnoro Cyna, 6sima qononnena yactsamu V, VI u VII,
TEM CaMbIM PaCIIUPEH KPYT CyObEeKTOB, 00JIaJal0luX [TpaBoM o0pa-
HIEHUS B OPTaH KOHCTUTYIIMOHHOTO MPAaBOCYIUs, YTIOJTHOMOYEHHBIH
no mpaBam uenoBeka (OmOyncmen) AszepOaitmkanckoit Pecmy6-
JIUKH, Cy[lbl U YAaCTHBIC JIMIA MOJIYYUIIU MPABO HEMOCPEACTBEHHO
oOpamarecst B Konctutyunonusiii Cyg.

B pesynbrare pacmmpenus kpyra cyObeKTOB, 0OIa alomux mpa-
BoM oOpamenusi B Koncturyunonusii Cygi, Kaxabli B LEISX BOC-
CTAHOBJICHUSI HAPYIICHHBIX MpaB U CBOOOJ] YeIOBEKa MOIYYHII
npaBo 00XKaloBaTh HOPMATHBHO-TIPABOBBIC AKTHI OPTaHOB 3aKOHO-
JaTeIbHOM M WCIOJIHUTEIBHOW BIIACTH, MyHUIMIIAIbHBIE U CYl€0-
HBIE aKThl, HAPYLIAIOIINE ero MpaBa U cBOOObL. TeM caMbIM 3as1BH-
TeJU TI0 KOHCTUTYIIMOHHOM jkaynobe oOpenu Oonee 3¢ ¢heKTUBHBIN
MEXaHU3M JJI 3alUThl U BOCCTAaHOBJIEHUSI CBOUX IpaB, a KoHc-
TUTYUHOHHBIM CyJ MoJly4usl BO3MOXKHOCTh 00J€€ aKTUBHOIO ydYa-
CTUSl B PEryJUPOBAHUU OOIIECTBEHHBIX OTHOILIEHUH, CBA3AHHBIX C
npaBaMH 4YeloBeKa. 37eCh NPUBJIEKAET BHUMaHUE TOT (PaKT, 4yTO
npenycMoTpeHHoe yacTbio V ctateu 130 KoHcTuTym BeipakeHue
«KQXK]IBII» 3aKpEnuiIo BO3MOXKHOCTh oOpatieHus B KoHCTUTYIIHOH-
HBII Cy/l HE TOJBKO rpaxkiaHn AszepOaiikaHckoil PeciyOnuku, HO U
MHOCTPAHILIEB U JUI O6e3 rpaxaanctsa. Cieayer OTMETUTh, UTO 3TOT
MOJIXO/ MIPUCYI] OYEHb ITPOTPECCUBHOMY U JIUILb TPAaBOBOMY TOCY-
napctBy. B nmepnon nesrensHoctn Koncrurynuonnoro Cyna Hero-
cpenctBeHHble kanoObl B Haml Cyj MoAaroTCs U MHOCTPAHHBIMHU
rpakaaHamH, 3TH >KaJI0Obl N3y4aroTCsl B paMKaxX MPeJOCTaBIEHHbIX
3aKOHOJATEJIbCTBOM TOJHOMOUYUM, UTOTOM CTAaHOBUTCS MPHUHSITHE
COOTBETCTBYIOIIUX TOCTAHOBJICHUH.
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B pesynprare BHeceHHbIX B (OCHOBHOW 3aKOH JOMOJHEHUU H
U3MEHEHUN YMOJIHOMOYEHHBIN 10 MpaBaMm 4yesoBeka (OMOyacMmeH)
TaK)Ke TOJIY4YrJ MMPaBo MO/IaBaTh 3alPOC B CBA3M C HApYILIAIOIIMMHU
npasa ¥ cBOOO/bI Y€JIOBEKa HOPMATUBHBIMU aKTaMU OPTraHOB 3aKO-
HOJATEJIbHOM W HCIOJHUTEIBHOW BIJIACTH, MYHHUIMIAIbHBIMUA U
CyZleOHBIMH aKTaMH, a CyAbl — 00OpaIaThCs B CBSI3U C TOJIKOBAHUEM
KoHcTuTynum 1 3akoHOB IO BOIIPOCAM peann3aluu MpaB U cBOOOA
YEJI0BEKA.

Koncturynuonssiii CyJ, Kak BBICIIANA OPraH KOHCTUTYLIHOHHOTO
IIPABOCYMs, BCETNIa OCYIIECTBISET AEATENBHOCTh B PaMKaxX B3aUM-
HOTO COTpyJHHYECTBa C JApyrumMu cyaamu. OOpaileHus CyaoB
KaCaroTCsl TOJIKOBAHUS MOJIOKEHHUI 3aKOHO/IATENIbCTBA MO BOIIPOCAM,
OXBaTBIBAIOIIMM pa3IHuYHble chepbl MpaBa, BKIOYAIOT BaXKHbIE
BOIIPOCHI, CBSI3aHHBIE C YCTPAHEHUEM HEONPENECICHHOCTH, BO3HUK-
1IeH B CBSA3U C NIPAaBUJIbHBIM IPUMEHEHUEM HOPMBI TOTO MJIM MHOTO
HOPMaTHUBHO-TIPABOBOTO akTa W (HOPMHPOBAHUEM HMEIOLIETOCS
OMbITAa B €AMHOM HAINpaBICHUH. JTO CBUIETEILCTBYET O TOM, YTO
CyJlbl, IIIyOOKO OCO3HaBasl 3HAUEHHE pealu3ally MpaB YeJIOBEKa U
OTBETCTBEHHOCTH 3a ATO, 3apy4YMBIINCH no3unuerd KoHcTuTynnon-
Horo Cyzia B yCTpaHEHNU BO3HUKILEH HEOIIPENEIEHHOCTH, CTApPAIOT-
csl TOOUTHCS MPUHATHUS CIIPABEJIUBBIX PELICHUM.

[Tocne Bcenaponnoro ronocoBanus 2002 roga v BCTYIUICHHS B
cuny ¢ saBaps 2004 roma HoBoro 3akoHa «O KOHCTHUTYyIIMOHHOM
Cyzne», MOATOTOBIIEHHOIO € YYaCTHEM 3KCIEPTOB M CIELUAINCTOB
Cosera EBpombl, B Konctutynnonnom Cyne Hayan JeicTBOBATh
WHCTUTYT WHAMBHUIYAJIBHBIX kaj00. MHCTUTYT KOHCTHUTYIIHOHHON
Kano0bl COCTABIISIET OJIHY U3 HAJIEKHBIX (popM olecriedeHus! 3alu-
ThI IPaB U CBOOOJ YesI0OBEKa, BepXoBeHCTBAa KoHCTUTYIMY U SIBIIsIET-
Csl BECbMa BA)KHBIM C TOYKH 3PEHHs HENOCPEACTBEHHOIO IPUMEHE-
Hus HopM OCHOBHOTO 3aKOHA. B peleHusx, NpuHATBIX HA OCHOBE
WHIMBUYaJIbHBIX K00, CHOPMUPOBAHBI BAKHBIE IPABOBBIC TTO3H-
I[UH, CBA3aHHbIE HE TOJIBKO C BOCCTAHOBJIEHHEM HAPYIIEHHBIX MpaB
1 cBOOOJ 3asBUTENIEH, HO U OCYILECTBIEHUEM KOHKPETHBIX IpaB.

Hapsay ¢ noaHoMouusMH, IpeIyCMOTpPEHHBIMH B cTarbe 130
Koncturynuu, Koncturyumonssiii Cyn B yCTaHOBJIEHHOM 3aKOHOM
MOPSJIKE TPOBEPSET M YTBEPXKIAET JOCTOBEPHOCTh DPE3YJIbTAaTOB
BbIOOpPOB aenyTaroB Mwuinmu Memxnauca AsepOaitmkaHckon
Pecnybnuku, odwumumanbHO oOHapoayeT coolleHue o0 HTorax
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BeIOOpOB [Ipesnnenra AzepOaiimkanckoit PecyOnuku, naet npen-
BapUTEJIbHOE 3aKJIFOUYEHUE OTHOCHUTENIBHO MPEIOKEHHBIX B TEKCT
KoHcTuTylium u3MeHeHuil, a TakKe OCYLIECTBISCT APYyrue mpea-
ycMmoTrpeHHble KoHcTuTynen noiHomMouus.

B »sToM TroOmy Takke COCTOSJIUCh BHEOYEPETHBIE BBIOOPHI
[Ipesunenra AszepOaiimkaHckoil PecrmyOnuku, sSBUBIIMECS BaKHBIM
COOBITHEM B IOJIUTHYECKOM KU3HU CTPaHbI, IJIaBa roCy1apcTBa rocro-
1muH Mnbxam AnveB ofieprkat yoeauTenbHyo modeay ¢ O0bIINM repe-
BecoM ronocoB. [Inenym Koncturynmonnoro Cyna Azep6aimxkaHcKoi
Pecny6muku [Tocranosnenuem ot 17 anpenst 2018 roma, paccMoTpes
JTOKYMEHTBI, TpeacTaBieHHble lleHTpanbHO W30UpaTeIbHON
KOMHCCUEH B COOTBETCTBMM C TpeOoBaHusiMU KoHCTHUTYyLMH U
N36uparensHoro Kopaekca, oduinuanbHO OOBSBUI PE3YNbTaThl
BbI0OpOB IIpe3unenta Azepbaitmkanckoit PecryOnukmu.

OpgHuM U3 MOCHEAHUX MOCTAaHOBIEHWH, MPUHATHIX [lneHymom
Koncrurynmonnoro Cypna, sBnsercs IlocranoBnenue «O Hekoro-
pbIX nojoxkeHusax crareut 157 u 158 I'paxxnancko-IIponeccyanbsHoro
Kofiekca AzepOaiimkanckor Pecriybnuku ot 14 mapra 2018 roga. B
nanHoM Iloctanosnenuu Ilnenym Koncrurymumonnoro Cyna, y4u-
ThIBasi TO, YTO BOIIPOCHI, IOAHSTHIE B 3aIpOCE YIIOJTHOMOUYEHHOTO I10
npaBaM yenoBeka (OmOyncmena) AszepOaiimxaHckoil Pecnybmuku
MPE/ICTaBISAI0T 3HAUYE€HUE i (GOPMUPOBAHMS EAMHOW CyneOHOM
NPAKTUKW U HAIMpaBJIeHbl HAa oOecrieueHue MmpaB U CBOOO/] YesloBeKa
U TPAKJAHUHA, B CBS3H C YIOBJIETBOPEHHEM HCKa MPHUILET K BBIBO-
Iy O HEOOXOMMOCTHU TOJIKOBAaHUS psifia HOPM TI'pakIaHCKO-TIPOIIeC-
cyanbHOoro 3akoHogarenbctBa. [lnenym Koucrurynumonnoro Cyna
OTMETHUJI, YTO MCIOJHEHUE BCTYNHUBIIETO0 B 3aKOHHYIO CHJIYy pelie-
HUS CyJla, SIBJISISICh COCTaBHOM YacThIO MpaBa Ha oOpalieHue B Cyj,
IpeCTaBIseT 0co00e 3HAUCHUE, a HECBOEBPEMEHHOE U HEBEPHOE
UCIIOJHEHNE PEIICHUsl Cylda MPHUBOAUT K HEIPPEKTUBHOCTU OCY-
IIECTBJICHUS [IpaBa Ha CyAeOHYIO 3alUTy U O€CCMBICIEHHOCTH MIPH-
HSITOTO PELICHUS B LIEJIOM.

B TlocTtaHoBieHnn yka3aHo, YTO T'pakJaHCKO-IIPOliecCyalbHOE
3aKOHOJIaTEIBCTBO, HAPSAY C YCTAaHOBJIECHHUEM OO0A3aTEIBbHOCTH
WCIIOJIHEHUsI BCTYINHBIIUX B 3aKOHHYIO CHIIy CyJACOHBIX aKTOB, B
HEKOTOPBIX CiIydyasX MpeaycCMaTpUBaeT BO3MOXKHOCTH MPUHATHS
COOTBETCTBYIOIIMX Mep, 00eCTIeYNBAIOLIUX UCIIOIIHEHNE B JalbHEH-
HIeM MPUHATHIX CyeOHBIX akToB. Ocob0e MECTO cper TaKuxX Mep
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3aHUMAIOT MEPbI N0 YIOBIETBOPEHUIO MCKA. IHCTUTYT yIOBIETBO-
PEHUs UCKa, SBIISISICh OJJHUM W3 BaXKHBIX JIEMEHTOB OCYIIIECTBICHUS
paBOCYAus, BHICTYIIA€T B KAaue€CTBE rapaHTa MCIOJHEHUS B Jajb-
HEWILIEM PELICHUS Cy/a.

B nannom IlocranoBnenun Ilnenym Koncturynmonnoro Cyna
IpUIle] K TaKOMY BBIBOIY, YTO B COOTBETCTBUHM C TpeOOBaHUSIMU
yact Il crareu 127 Konctutynuu Azep6aiimxanckoit PecriyGnuku,
crareit 157 u 158 I'paxnancko-IIponeccyanbnoro Konekca
Azepbaiimkanckoit Peciyonuku cygam He0OXOIUMO YIEIsTh 0CO-
00€ BHMMAaHHE JIOCTATOYHONW MOTHUBAIIMM B 3asBICHUU Y4YacCTBYIO-
IIMM B J€JI€ JIMLIOM NPUMEHEHHsS MEp IO YIOBJIETBOPEHUIO HCKa,
BCECTOPOHHE OLIEHWBAaTh OOOCHOBAHHOCTbH BBIJIBUHYTBHIX B 3asiBje-
HUU apTyMEHTOB, IPOBEPATh HAIIMUNE CBA3U MEXIY MCKOBBIM Tpe-
OOBaHMEM U JIAHHBIMU MEPaMH U, 0OOECIEUYUB COPA3MEPHOCTDh MPH-
MEHSIEMOM Mephl BBIIBUHYTOMY TpeOOBaHMIO, a Tak)Ke 3aKOHHBIC
WHTEPECHI BCEX YUACTBYIOIIUX B JIeJI€ JIUII, MPUHUMATh 000CHOBaH-
HBII Cy/IeOHBIN aKT.

B TlocranoBnennu ot 30 ampens 2018 roma mo xamobe
M.A3u30Ba [lnenym Konctutynnonnoro Cyna emie pas mogdepk-
HYJI, YTO OJ[HA W3 IeJIeH YCTAHOBJIEHUS B 3aKOHOAATENbCTBE MOJIHO-
MOYHMS KacCallMOHHOTO Cy/a MO Jadye 00si3aTeNbHBIX JJIs HCIOJIHE-
HUS YKa3aHHUM 3aKJII0YaeTCsl B TOM, YTOOBI IPEIOTBPATUThH MOBTOpE-
HUE TIPU TMEPECMOTPE Jieja B ameJUISIIMOHHOM IMOPSJIKE OMIUOOK,
JOTTYIICHHBIX TP BHIHECCHHUH allEJUISIIMOHHBIX CylIeOHbIX akToB. C
IpYrou cTopoHsl, IIneHym oTMeTwI, 4TO KaCCallMOHHBIN CyH, IPO-
BEpsisl IPaBUIILHOCTh IPUMEHEHUS 3aKOHA M KBAM(DUIUPYS €T0, HE
TOJILKO HMCTIPABIISIET JOIMYIICHHBIE TI0 JIeTy OMMOKN, HO U HaIpaB-
JSeT cyAeOHYI0 PAKTUKY Ha TOYHOE U €UHOO0Opa3HOE TPUMEHEHHE
IIPaBOBBIX HOPM.

[Inenym KOHCTUTYLIMOHHOTO Ccyda yKazall, 4TO IperoAHlfaib-
HOCTb SIBJISIETCSA PE3Yy/bTaTOM TaKUX IOKa3arejled KauecTBa, Kak
HEOMPOBEPKUMOCTh, UCKITFOUUTENBHOCTD U 00s13aTEIbHOCTh 3aKOH-
HOW cunbl cynebHoro akra. B IlocTraHoBieHMH OTMEUYEHO, YTO
WHCTUTYT NPEIOAUIMU HalpaBiI€H Ha NIPECEUEeHHE IepecMoTpa
CyneOHBIX aKTOB, oOecIieueHHe eAMHO00pa3us, CTAOMIBLHOCTH U
PABOONPEEICHHOCTH B cyeOHOM mpakTuke. Hopmel, perynupyto-
e MPEeIULIUaIbHOCTb, CIYXKAaT YIPOILIEHUIO J0Ka3aTeIbHOIO
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poLecca, COKPALIEHUI0 CPOKA PACCMOTPEHUS 1€, SKOHOMUU Bpe-
MEHU U CPEJICTB CYJOB, a TAKKE YYACTHUKOB CyJI€OHOTO Mpoliecca.

B IlocranoBnennu ot 18 nexabps 2017 roma mo xamobe
H.I'anuposa I[lnenym Konctutynmonnoro Cyaa OTMETHII, YTO BO3-
HUKAIOIME B CBSA3M C BEIIBIO UMYILIECTBEHHBIE ITpaBa MOTYT IpH-
HaJUIe’KaTh HE TOJIBKO COOCTBEHHUKY, HO M JIUILY, BIIaJICIOLIEMY UMY-
LIECTBOM Ha 3aKOHHBIX OCHOBAHHUAX, MIO3TOMY MPELYyCMOTPEHHAS B
3aKOHOJIATEJIbCTBE 3alUTa JAHHBIX IIPAB OT HAPYIIECHUS UX JIOOBIM
JMIIOM, B TOM YHUCJ€ COOCTBEHHHKOM, CBUIETEILCTBYET O TOM, UTO
3aKOHHBIE BJIAJIEJbIbl TAKXKE IOJIb3YIOTCS MpPaBOM TpeOOBaHUS B
CBSI3M C yLIEpOOM, IPUYMHEHHBIM UX UHTEPECAM, CBA3AHHBIM C UMY-
LIECTBEHHBIMH IIPABAMH.

B nmannom IlocTtaHoBi€eHMHM OTMEYEHO, 4YTO, XOTS COINIACHO
JU3UHTOBOMY JIOTOBOPY JM3MHIOAATENIh OCTAETCs COOCTBEHHUKOM
JU3UHIOBOro 0ObEKTa, TEM HE MEHee, Iepeaaya MpaB BIAJACHUS U
M0JIb30BAHUS JIM3UHIONOJYYaTeNl0 MPEBPAIIAET MOCIEAHETO B
3aKOHHOTO BIaJiefblia uMyIecTBa. Kpome Toro, ecinu coOCTBEHHUK
nepeaal Ha IOrTOBOPHOM OCHOBE IPOTHUBOIIOJIOKHON CTOPOHE TIPABO
BJIQJICHUS M COOCTBEHHOCTH Ha IMpHUHAJIEKAIIEe eMy MUMYIIECTBO,
TO MPU PETYIUPOBAHUN OTHOLIEHUH JOJKHBI YUUTBHIBATHCS JIOTO-
BOpHBIC yCIIOBHSI, YCTAHABIMBAIOIINE B3aMMHBIE ITpaBa U 00sS3aHHO-
cTu cTOpoH. Tak, cTOpoHa, MoJaydMBIIAs HA JOTOBOPHOM OCHOBE
[IpaBO BJIAJCHUS U IMOJIb30BAaHUS MMYILIECTBOM, JTOJDKHA 3alUIIATh
CBOM TIpaBa BIIAJICHUs, 00Naas MpaBoM TpeOOBaHUS TEpe] TPETh-
UMM JIMLIaMU B TOM 00bEME, B KAKOM HECET OTBETCTBEHHOCTD, B35B
00513aTeIbCTBO OTHOCUTEILHO UMYILIECTBA.

Takum oGpazom, [lnenym Konctutyumnonnoro Cyna mpuiien K
TaKOMY BBIBOJY: B CBSI3U C TEM, UTO JIN3UHTOIIOIYYaTENb, KAK 3aKOH-
HBII BlIa/ieJiel] 110 JOTOBOPY, HECET UMYIIIECTBEHHbIE PUCKH, K KOTO-
PBIM IIPUBEJIO IMOBPEXKIECHUE aBTOMOOWUJIS, SIBISIFOLIETOCS MpeaMme-
TOM JIM3UHIA, OH JIOJKEH UMETh BO3MOXHOCTh MCIIOJb30BaTh MPH-
3HAHHbIE 3aKOHO/IATEILCTBOM IIPaBa COOCTBEHHMKA, & TAKXKe MPaBO
TpeOOBaHUSI BO3MEIIECHUS] MPUYUHEHHOTO JIaHHOMY HUMYIIECTBY
y1iepoa.

Kpowme Toro, ITnenym Koncturynmonnoro Cyna npHHsUT BaXXKHOE
[TocranoBnenne «O TonkoBaHuM NyHKTOB 1 u 3 wactu «llpu-
MedaHue» crtatbu 177 VYromoBHoro koaekca AszepOailKaHCKON
PecniyOmuku» ot 23 anpens 2018 rona. Kak u3BecTHO, MephbI, MPH-
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HSTBIE B 00J1aCTH CyeOHO-TIPaBOBBIX pedopM, 00yCIOBIIA HEOOXO-
JTUMOCTb TTOCTPOCHUSI MEHUTEHIIUAPHON CITY>KObI U JESITEIHHOCTH,
CBSI3aHHOM C MCIIOJHEHHEM HaKa3aHWW B IIEJIOM, B COOTBETCTBUU C
BeJICHHEM BpeMeHHM M 3(PEeKTUBHOrO yrpapieHus uMu. B cBs3u ¢
stuM mnpunsaTo Pacnopspkenue Ilpesmaenta AszepOaiimxaHCKoi
Pecrybonuku «O06 ynopsiioueHuu 1eITeTbHOCTH B ICHUTCHIIMAPHOM
chepe, rymaHu3aIMu MOJIUTUKA HAKa3aHUsA, a TAKKE PACIIMPEHUU
MPUMEHEHHUSI AJIbTEPHATUBHBIX BHUJOB HAaKa3aHUs U IPOIECCyallb-
HBIX Mep MPUHYXKICHUS, HE CBSI3aHHBIX C M30JISIIUEN OT O0IIEeCTBaY
ot 10 ¢erpans 2017 rona. B nannom Pacnopspbkenun Hammm otpa-
YKEHHE BAJKHBIE BOIPOCHI, CBSI3aHHBIC C JEKPUMUHAIU3ALMUEN psla
KaTeropui MpeCcTYIUICHUH, JOMOJIHEHUEM CAHKUWW MPECTYIICHUM
HaKa3aHUSAMH, aJbTEPHATUBHBIMU JIUIIEHUIO CBOOOBI, U YCOBEp-
IIEHCTBOBAHUEM OCHOB IPUMEHEHUS JCHCTBYIOUIUX aJIbTEPHATHUB-
HbIX HakKa3aHUM, IPUMEHEHUEM MEp MPECEUECHUs, HE CBS3aHHBIX C
apecToM, IMpU MOJHOM BO3MEIIEHHH yliepba B clydasx, Korja
0011IeCTBEHHAs OMACHOCTh COBEPILIEHHOTO JISSHUs CBs3aHa C MaTe-
pUaNbHBIM yIIEpOOM, YCTaHOBJICHHMEM OCHOB Ha3HAuY€HMs HaKa3a-
HUH, aJTbTepHATUBHBIX JIMIIICHUIO CBOOOIBI, O0JI€e ITMPOKUM ITPUMeE-
HEHHEM HMHCTUTYTa YCJIOBHOIO ocyxaeHus. llonnucanHoe rmaBou
rocynapcrBa JaaHHoe PacnopsbkeHue, mpoBo3rmiamas 3aluTy H
obecrieueHue rmpaB U CBOOO rpak/IaH KaK OJJHY U3 OCHOBHBIX IIeJIeH
paBOCyIus, €€ pa3 IPOAEMOHCTPUPOBAJIO OCTOSHHYIO ITPUBEP-
YKEHHOCTb HAILIer0 TOCyJapCcTBa JEMOKPATUYECKUM LIEHHOCTSIM.

B cBsa3u ¢ ucnonHenueM PacriopsbkeHuss Obul NPUHAT 3aKOH
A3zepOaiimkanckoit PecnyOnuku «0O BHECEHUHM HM3MEHEHUU B
VYronosueiii Koneke Azepbaiixanckoid PecriyOnuku» ot 20 okTs6-
psa 2017 rona Homep 816, naHHBIM 3aKOHOM BHECEHBI U3MEHEHHUS BO
MHorHe ctatbu O0meii n Ocodennol yacteit Yronosuoro Kopgekca,
B ToM uucie ctarbio 177 Konekca u ee yacts «lIpumeuanue».

YuuTtsiBasi BHECEHHBIE B 3aKOHOJATEIBCTBO MOCIEIHUE U3MEHE-
HUS U JOCTaTOYHYI JUHAMHUYHOCTH OOIIECTBEHHBIX OTHOIICHUH,
[Mnenym Konctutyunonnoro Cyna B uensix ¢opMUpOBaHUs €TUHOM
IPaBOBOM NPAaKTUKH, CBA3aHHON ¢ mpumeHeHueM yactu «lIpume-
yaHus» crateu 177 YronosHoro Kojekca, B IpUHATOM Ha OCHOBa-
HuM oOpaiieHus bakuHckoro anemnsunoHHoro cyaa IloctaHos-
neHnu «O ToJKOBaHUU MYHKTOB | u 3 yactu «lIpuMeuanus» cratbu
177 VYromosuoro Koaekca AszepOaiimkaHckod PecryOmukuy mpu-
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men K BaxkHoMy BbiBoay. Ilnenym Koncrurynumonnoro Cyna mipu-
3HaJI, 4YTO 3aKOHOJATEellb, IMOJb3ysCh MPEAOCTABICHHBIM €My
Konctutymnueit moaHoMo4yneM, B IENAX OOECHEUCHHUS MPUHIIUIA
CIIPaBEUIMBOCTH, YUYUTHIBAas CTEMEHb OMACHOCTH KpaXd, B TOM
YHCJie TOBTOPHOW KPa)K, B OTATYAIOIIMX CIIydasiX, YKa3aHHBIX B
crarbe 177.2 YromoBHOTO KoeKca, U OOIIECTBEHHYIO OMACHOCTb
JIUI, COBEPIIUBIINX TAaKUE JIESHUS, YCTAHOBUJI 3a JIAHHBIC JICSTHUS
0oJiee CTPOTYIO YTOJIOBHYIO OTBETCTBEHHOCTb.

[Tnenym Konctutyrmumonnoro Cyna emie pa3 OTMETHII, YTO IS
MPU3HAHKS TIPECTYIUICHUS TTOBTOPHO COBEPIICHHBIM JOJIKEH OBITH
yCTaHOBJIeH ()aKT COBEpIIEHUsT OOBHHIEMBIM, MO MEHbBIICH Mepe,
JIByX OOIIECTBEHHO OMACHBIX AesSHUU. JlaHHBIA (aKkT CBUIETEIb-
CTBYET O TOM, YTO TTOBTOPHOCTH BCET/Ia XapaKTepU3yeTCs HATMUYUEM
OTPHUIIATEILHBIX Ka4eCTB Y BUHOBHOTO Jniia. [[oBTOpHOCTH TomIpa-
3yMEBAET COBEPUICHUE BXOASIINX B HEE MPECTYIUICHUI B pa3InyHOE
Bpemsi. To, 4TO BUHOBHOE JINIIO, 001a/1asi BO3SMOXKHOCTBIO BEIOOpA B
Pa3JIMYHBIX KU3HEHHBIX YCIOBUAX COOTBETCTBYIOIIUX 3aKOHY IMpa-
BUJI TIOBEJCHHUSA, TEM HE MEHEee, CO3HATeJIbHO BBHIOpAO TpaBUia
MOBE/ICHUS, 3aMPEIICHHBIC YTOJIOBHBIM 3aKOHOM, IMMOATBEPIKIAET €T0
BBICOKYIO OOIIECTBEHHYIO OMACHOCTb.

B nannom Ilocranosnenun Ilnenym Kouctutyuumonnoro Cyna
TIPUIIIET K TAKOMY BBIBOJTY, YTO BBIPAKEHUE «T€ KE JCSTHUSD B CTAThe
177.2 YronosHoro Koaekca AszepOaitmkaHckoil PecnyOnuku mpen-
yCMaTpyBaeT JMINb HEW30CKHBIM TpPHU3HAK KpaXKH, YKa3aHHOW B
crarbe 177.1 manHoro Kojekca, To ecThb TalHOE XHUILEHUE UY>KOTO
uMyIecTna. B ciydasix, koraa mpu COBEpILIEHUN KPaskd TOBTOPHO, TO
€CTh JIBOKIBI WM OoJiee NIByX pa3, COOCTBEHHUKY WIIM JAPYTYy Bia-
JIENbIy UMYIIECTBA 110 KXIAOMY JCSHUIO TIPUYUHEH yiiepO B pazMe-
pe, MPEBBIIIAIOIIEM CTO MaHaTOB, BO3HUKAET YIOJOBHAsI OTBETCTBEH-
HOCTh Mo ctarbe 177.2.2 YromoBHoro Kopekca A3zepOaiikaHCKOMA
PecmyOnuku.

B npunsiToM Ha ocHOBaHUM Apyroro oOpaieHus baknHckoro ane-
asiuoHHoro cyna IlocrtanoBnennn «O TonkoBaHuM crared 72.1.2 u
72.1.3 3akona Azepbaiimkanckoii Peciyonuku «O GaHkax» B CBSI3U
co crarbsmu 254.2, 153.2.1 u 261.0.1 T'paxpaucko-IIponec-
cyansHoro Konekca AzepOaiixanckoi Pecriy0nmku, a Takke MyHK-
ta 2 cratbu 178 Tpynosoro Koxmekca AszepOaiimxanckoit Pecry0-
JIUKH B CBSI3M CcO cTarbsimu 72, 77 n 82 3akoHa AzepOaiiIKaHCKON
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PecniyOmuku «O 6Gankax» ot 13 wmions 2017 roga [lnenym Konc-
tuTyurnoHHOro Cyna, y4uTbiBas BO3HMKHOBEHHE B 3aKOHOAATENb-
CTBE HEOIPENEIECHHOCTH B OTHOUIEHHMH BO3MOXHOCTHU PACCMOTpe-
HUS 10 CYIECTBY MCKOB HEMMYILIECTBEHHOI'O XapakTepa WIH CMe-
IIaHHBIX UCKOB MPOTHUB OAHKOB, HAXOMSALIMXCS Ha CTaJUU JMKBUA-
LIMH, U IPUHATHUE B PE3YJIbTATE Pa3IUYHbIX Cy[JEOHBIX aKTOB IO CIIO-
paM OJMHAKOBOIO XapakTepa, HapylleHUe MPUHLIKIA I[PABOBOM
OTpE/IETICHHOCTH, BHEC SICHOCTb B MOAHSTHIE B 00OpAILEHUN BOIPOCHI.

B nannom IlocranoBnenun Ilnenym Koncturynmonnoro Cyna
IpUILIET K TAKOMY BBIBOJY, YTO BBIPAXKEHUE «IIPHUOCTAHOBIEHUE» B
crarbe 72.1.2 3akona «O OaHKax» ¢ MOMEHTa BCTYIUICHHUS B CHITY
peumieHust cyqa o0 OObBSBIEHHHM OaHKa HECOCTOSTENbHBIM Mpe.-
yCMaTpuBaeT He MPUOCTAHOBIIEHUE B MOPAJIKE, MMPEAYCMOTPEHHOM
crarbeil 254 T'paxnancko-IIponeccyansnoro Kopekca, mpousBom-
CTBa IO JIeJaM, HaXOJAIMMCS B IPaKJaHCKOM CYAOIIPOU3BOJCTBE B
CBSI3U C KPEIUTOPCKUMHU TpeOOBaHMSIMH K OaHKy, a MpeKparieHne
nmpou3BoAcTBa Ha ocHoBaHuM crarbu 261.0.1 mannoro Kopekca. C
’TOr0 MOMEHTa Ha OCHOBaHMU cTaThu 153.2.1 I'paxkaaHcko-
IIpoueccyansHoro Kojekca n0mkHO OBITh OTKa3aHO B IpHEME
nocTynamomux 3assineHuil. [Ipu nukBuaannm 6aHKOB B CBS3H C JIUK-
BUJALMEN JIMLIEH3UU TpeOOBaHUs, CBA3aHHbIE C 3apa0OTHON M1aTON
paboOTHUKA, AOKHBI OBITH YAOBJIETBOPEHBI B COOTBETCTBUHU CO
crarbeit 178.2 Tpynooro Konekca. B ITloctanoBinenun takxe oTMme-
qaeTcs, YTO MPeAyCMOTPEHHas BbIIJIaTa 3apabOTHON IUIaThl paboT-
HUKOB OAHKOB, OOBSBICHHBIX HECOCTOSTEIbHBIMU, B OUEPEIHOCTH,
yYCTaHOBIIEHHOM B cTaThe 82 3akoHa «O O6aHKax», HE MPOTHBOPEUHUT
craree 178.2 Tpynosoro Koxekca.

[TocranoBnennsa KonctutynnonHoro Cyna OKas3bIBalOT Cyllle-
CTBEHHO€ BIMSHUE HA KOHCTUTYLIMOHHO-IIPABOBOE PETYIMPOBAHUE
pa3BUTHUS TOCyIapcTBa U OOIIECTBA, a TAKXKE 3aKOHOAATENIbCTBA B
COOTBETCTBUU C KOHCTUTYLIMOHHBIMH LIEHHOCTSMU U IPHUHIIMIIAMH.
B nocranoBnenusix KoHCTUTYHIMOHHOTO cyfa QOpMHUPYIOTCS Bax-
HBIE [TPaBOBBIE MO3ULMU C Y4eTOM OCHOB KoHCcTHTYMH, €e BepXo-
BEHCTBA U NPSIMOM CHUJIBI, ITOJIOKEHUH MEXIYHapOJHBIX JOTOBOPOB,
CTOPOHOW KOTOPBIX sIBIseTCs AsepOaiimkanckas Pecnybnmuka, a
TaK)Ke NMPUHLUIA [IPUOPUTETA MIpaB U cBOOOJ yesioBeka. bosbias
topuanueckas cuia [loctanosnenus Koncrurymonnoro Cyna, 6e3-
YCIIOBHO, PaclpOCTPaHsAETCs Ha BCE €ro 4YacTH, B TOM YHUCJIE NIPABO-
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BbI€ TIO3MIIMH, B PsJI€ CIy4aeB 3THU MPAaBOBBIE MO3HMIMU MPUOOpE-
TAalOT CaMOCTOATENbHOE 3HayeHHe. Cuiaa MPaBOBBIX MMO3ULIHIMA
Koncturynmonnoro Cyna nmpupaBHHBAETCS K IPAaBOBOW CHIIE €TO
IIOCTAHOBJICHUH W HOCUT OOLIMI XapakTep, MO3TOMY paclpocTpa-
HSIETCSI HE TOJILKO Ha OOCTOSITENILCTBO, COCTABIISIIOIIEE TPEIMET KOH-
CTUTYLIMOHHOTO JI€Ia, HO U, KAK MICTOYHUK IIpaBa, — HA aHAJIOTUYHbIE
00CTOATENBCTBA, BCTPEUAIOIIMECS B IIPABONPUMEHUTENBHON MpaK-
THKE, U B 3TOM CMBICJIC JaHHBIE TOCTAHOBJICHHUS BBICTYIAIOT B Kaye-
CTBE BAJXHOI'O MCTOYHUKA HE TOJBKO JJIS CY[l0B, HO U IPaBOIIpUME-
HSIOLLUX OPTaHOB.

Crnenyer oTMETUTD, uTO B psae cinydaeB Koncturynmonssiii Cyn
B PaCCMAaTpUBAEMBIX JEJIaX OJHOBPEMEHHO BBICTYIIAET C MPEJIOKE-
HUSIMA M PEKOMEHJALMSMHM OTHOCUTEIIBHO BHECEHHUS COOTBET-
CTBYIOIIMX 3aKOHOAATEIbHBIX W3MEHEHUU W TPHUHATHUS JOIOJIHU-
TenbHbIX Mep. Haxonsce Ha crpaxe BepxoBeHcTBa KoHcTuTymmw,
3aKOHHBIX HHTEPECOB, MpPaB 1 cBOOO rpakaaH, KOHCTUTYLIMOHHBII
CyA HEOAHOKPAaTHO BBICTYHNAJI ¢ PEKOMEHIALMAMU IEPEN COOTBET-
CTBYIOILIMMH OpPraHaMU BIIACTH, B TOM 4uciie Mumum MemxiucoM u
Kabunetom MunHCTpOB A3zepOaiimxaHckoit PecyOnuku oTHOCH-
TEJIbHO YCOBEPILIEHCTBOBAHUS TE€X WM MHBIX HOPM 3aKOHOAATEIIb-
CTBa.

Vnensist ocoboe BHUMaHUE MEKIYyHAPOIHOUN mpakTuke, [lnenym
Koncturynmonnoro Cyna B CBOMX IOCTaHOBJICHMSX CChUIAETCS HA
NOJIOKEHUSI MEXIYHApOAHBIX JOTOBOPOB, CTOPOHON KOTOPBIX
apisieTcst AzepOaiikanckas Pecniyonuka, B yactHocTH, KoHBEeHIINH
«O 3amuTe TpaB YeI0BEKa U OCHOBHBIX CBOOOY, MEXTyHAPOIHBIX
nakToB «O TrpakIaHCKUX U MOJIUTHYECKUX MpaBax», «O0 3KOHOMHU-
YECKHX, COLMAIBHBIX U KyJIBTYPHBIX IIpaBax», MPELEJECHTHOE ITPaBO
EBpomneiickoro Cyna mo mpaBam uesnoBeka U CyAeOHYIO MPaKTHKY
OpPraHoOB KOHCTUTYLIMOHHOTO HaA30pa 3apyOekHbIX cTpaH. Takue
NPAaBOBBIE CCHUIKH, C OTHOW CTOPOHBI, OOYCIIOBIEHBI HEOOXOIH-
MOCTBIO IIPUMEHEHHSI COOTBETCTBYOIIUX MEXIYHAPOAHBIX JOTOBO-
POB KaK HEOTHEMJIEMOM COCTABHOM YaCTH 3aKOHOJATEJIbHOM cucTe-
MBI, @ C JIPYTOH, — CIy>)KUT NPHUHATUIO KaYeCTBEHHBIX CYJIEOHBIX
pEeLICHUI U IPABUJILHOM MOTUBALMU TaHHBIX PEILICHUM.

Kpome toro, cienyer ormetuts, uro Konctutyrmonnsiii Cyn ¢
Hayaja CBOEH JesTeIbHOCTH MpHaBall 0coboe 3HaYeHUE paciupe-
HUIO MEKYHAPOJIHBIX CBSI3€H, HaJaJAWJ COTPYJHUYECTBO C OpraHa-
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MU KOHCTUTYIIMOHHOTO HaJ30pa 3apyOexHBIX CTpaH, a TaKXke ¢
Coserom EBpomnsi, ['epmMaHCKUM O0OIIECTBOM MEXAYHAPOIHOTO
COTPYAHUYECTBA U JAPYTUMH MEXKIYHAPOAHBIMU OpPraHU3ALMSIMU.
Ham cyn siBsiercst moiHonpaBHbIM wieHoM BeceMupHoii koHpepeH-
IIUU 110 KOHCTUTYIIMOHHOMY TpaBocyauto, Kondepenmuu espomneii-
CKMX KOHCTUTYIMOHHBIX CYy/I0B U AcCOLMAIIMU a3UaTCKUX KOHCTH-
TYIIUOHHBIX CYJIOB U SKBUBAJICHTHBIX UHCTUTYTOB.

A B mapre 3toro roga Konctutyunonssiii Cyn Bectynuil B CeTb
Beiciiux cyaoB (SCN), ¢yHkumonupytonryo npu EBponeiickom
Cyle MO IpaBaM 4esioBeKa. JlaHHasi CeTh MO3BOJSET I0JIb30BAThCS
opuanueckuMu Marepuaiamu CtpacOyprckoro cyaa, a Takxke eBpo-
MEVUCKUX KOHCTUTYLHOHHBIX CYJIOB.

HanaxxeHsl TeCHbIE JBYCTOPOHHHUE CBSI3U C OpraHaMHM KOHCTHUTY-
uuoHHoro Hanazopa Typuwmu, Poccun, I'epmannu, Ppanuuwu,
benbrun, Yexwmu, CrnoBakum, bonrapum, Cepbuu, BeHrpum,
Vkpaunsl, benapycu, Ipy3uu, Mounossl, JIutsbel, JlaTBuwu,
Momntenerpo, Ungonesuu, FOxuoi Kopeun u npyrux crpas.

B nensix obMeHa onbITOM U Pa3BUTUSL UHCTUTYTa MHAUBUAYalb-
HOM Kasmo0bI B 00macT 3 PEKTUBHOM 3aIUTHI TIPaB U CBOOOT YeIIo-
BEKa HaIll CyJ €KETOJHO OpPraHU3yeT pas3lInyHbie KOH(EpEeHIINH,
MPOBOIUT B YUYEOHBIX 3aBENCHUAX FOPHINYCCKHE OJIUMITUAIBI IS
MPOBEPKU YCBOCHUSA MOJOKEHU KOHCTUTYIIMM U BCTpEUM C JUIA-
MU, JOOUBUIMMUCS BHICOKUX PE3YJIbTaTOB.

Kak u3BectHo, 6 utomns 2018 roga mo ciydaro 20-1eTHET0 r0OMIIes
Konctutyunonnoro Cyna B baky cocTosiiachk MeXIyHapoAgHasi KOH-
depenius Ha Temy «lIpaBoBoe rocygapcTBO M KOHCTUTYIMOHHOE
paBOCYAME: IIEHHOCTH U MPUOPUTETHI». B KOH(pEepeHInu, opraHu3o-
BanHOM Konctutynmonusim Cymom A3zepOaiimxanckoit Pecmyonuku
copmMecTHO ¢ Benenumanckoit Komwuccueit CoBeta EBponbl u
I'epmaHCKUM 00IIECTBOM MEXTyHAPOTHOTO COTPYAHMYECTBA, yda-
CTBOBAJIM MIPE/ICEIATENN U CYIbH KOHCTUTYIIMOHHBIX CY10B ABCTpHH,
Cnosakuu, benapycu, Montenerpo, Typuuu, Poccun, Kazaxcrana,
VYkpaunbl, Cepbun, Maxkenonuu, Benrpum, cympu EBpormeiickoro
CyZia IO MpaBaM YeJIOBEKa, a TAKKE PyKOBOAUTENIN U MPEACTABUTEIH
psiia TOCYIapCTBEHHBIX OpraHoB A3sepOaiikanckon PecryOnuku u
JIpyrue BbIcOkue roctu. Ha MexayHaponHoW koHpepeHIuu ObLIN
3aCTyIlIaHbl JOKJIAbl HA COBPEMEHHBIE AKTYAJIbHBIE TEMbI KOHCTUTY-
IIUOHHOTO MPaBOCY/Us, IPOBEJECHBI TUIOIOTBOPHBIE OOCYKICHUS 110
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Pa3JIMYHBIM HANpPAaBJICHUSAM IPaBa, B YaCTHOCTU, O POJIM KOHCTUTY-
LIMOHHBIX CYJOB B 3aIIIUTE BEPXOBEHCTBA 3aKOHA U IIPAB YEJIOBEKA, a
TaK)Ke BbI30BaX U MpoOJieMax, ¢ KOTOPbIMU CTAJIKUBAETCSI KOHCTHUTY-
LMOHHAs FOCTUILIUS.

HestenbHocTs Koncturynmonnoro Cyna, KOTOpasi MOCTOSIHHO
HaxoauTcss B leHTpe BHMMaHuUs [Ipesmmenta AzepOaiipkaHCKON
Pecnybnuku rocnonuna Mnbxama AnueBa, MOJNy4usia BBICOKYIO
orieHky, psan cyaert Koncrturymumonnoro Cyma ObUIM yIOCTOCHBI
MOYETHBIX 3BaHUM, a COTPYIHUKAM arapara NPHUCYXIAEHbI pa3iny-
HbIe TocyaapcTBeHHble Harpajsl. 1o ciydato 20-ieTHero ro0uies
Koncrurynmonnoro Cyna maBa rocygapcrBa rocnoauH Hibxam
AnueB oOpaTwics € MO3APAaBUTENbHBIM IOCIAHUEM K CYIbAIM H
corpyanukam Koncturyuuonnoro Cyna. B mo3apaBuTesibHOM MUCh-
Me roBoputcs: «Kak BbICHIMN OpraH KOHCTUTYLIHOHHOI'O MPaBOCY-
must Koncturynmonnsiii Cyn cBoer 3 QeKTUBHOM AesITEIbHOCTHIO
ChIrpaJl CYIIECTBEHHYIO POJIb B 00ECIIEUEHNN CTAa0MIBHOCTHU IIPaBo-
BOM cuctembl A3epOaitmkaHckoil PecryOnuku, ee yCTOMYUBOM pas-
BUTHUM, UHTETPALIMN HALIMOHAJIBHOTO 3aKOHO/IATEIBCTBA B COBPEMEH-
HYI0 MUPOBYIO IIPAaBOBYIO CUCTEMY, JaJbHEHIIEM MOBBILICHUH TTpa-
BOBOH KyJBTYphl B OOIIECTBE, MPEBPATHIICS B HAJEKHOTO rapaHTta
npaB yesioBeka. YBepeH, yTo KonctutynnonHsslil Cysl Kak akTUBHBIN
YYaCTHHMK Mpolecca CTPOUTENIBCTBA IPABOBOIO TOCYAapCTBa B
Azepbaiikane U BIpeab OyIeT MpOAOIKaTh BHOCUTh BKIIAJ] B pas-
BUTHE JIEMOKPATUYECKUX U TPABOBBIX LICHHOCTEH B HAILIEW CTPaHE».

Crosnp BeICOKas ITpaBOBasi OLEHKA INIaBOM rOCYapcTBa rOCIOAM-
HOM MibxamMoMm AJIMEBBIM JESTENBHOCTH Cy[a, OKa3aHUE UM JOBE-
pusl BBI3BIBAET Y HAC YYBCTBO OE3rpPaHUYHON FOPAOCTU U B TO XKe
BpeMs ABJIsieTCs OOJBIION OTBETCTBEHHOCTBIO I KaKJI0T0 U3 Hac.
Koncturymumonnsiii Cyn u BIpenb OyIeT CTPEMHUTHCS OMPaBIaTh
OKa3aHHOE JOBEPUE, TOCTONHO BBIIIOJIHATH ITIOCTABIICHHBIC 3aa4U.

CozuyarenbHbld MpOLIECC, HANpaBIEHHBIM Ha (opmMupoBaHue
JIEMOKPAaTUYECKOT0, MPaBOBOTO rOCYAApPCTBA U TPaXIAHCKOTO OOILie-
CTBAa, OCHOBY KOTOPBIX 3aJI0KHJI OOIIEHAIIMOHAIBLHBIN JTIep azepOaii-
JUKaHCKOTro Hapoza leiimap Aunes, B HacTosIee BpeMsl MOCIEN0Ba-
TEJILHO W ycHnelHo npoaosnkaercs [Ipesunentom AszepOaiiikaHCcKoM
PecryOmuku rocnionuaom Mnexamom AnueBbiM. braronapst monurtu-
Ke, CIIyXKalllel MTHTepecaM HaIlero Hapoaa, U IPUMEHEHUIO COBPEMEH-
HBIX METOZIOB YyIpaBieHus AzepOailKaHCKoe TOCyIapCTBO MIPUYMHO-
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KHWJIO CBOE MOTYLIECTBO, MOSIBUJIACh BO3MOXXHOCTh CO3/aTh BBICOKO-
KOHKYPEHTHYIO SKOHOMMKY, Hallla CTpaHa cTaja HaJeKHbIM MapTHe-
poM B MupoBoM MactuTtade. CeronHst AzepOaidkaH Kak JIMAUPYIOIIee
rOCYJIapCTBO PErMOHA JJOCTOMHO MPUHUMAET MEPOIIPUATHUS MEXTyHa-
ponHoro macirada. OTu MEpONPUATHS CO3JAI0T YCIOBHS JUIs MPOTIa-
ragapl 00raroro HCTOPUYECKOTO M KYJbTYPHOTO HacCJeaus
Azepbaiimkana, ero MyJIbTUKYIBTYPaJIbHBIX LIEHHOCTEH, C KaXIbIM
JTHEM ellle OOJIblIe MPUYMHOKAIOT aBTOPUTET HALleH CTpaHbl HA MEXK-
JYHapOIHOH apeHe.

C yBEepeHHOCTbIO MOXKEM CKa3aTb, YTO pe(OpMbl, OCYIIECTBIIsIE-
mble [lpesunentom Aszepbaiimxanckoil PecryOnuku rocrnonnHoM
Nnbxamom AnHMeBBIM B paMKaxX KOHUENIUU YKPETUIEHUs MOJIUTHYE-
CKHUX, 3KOHOMHYECKMX W IPABOBBIX OCHOB HAUIEro rocylapcTsa,
o0ecreynBaroT yCTOWYMBOE pa3BUTHE CTpaHbl, U KOHCTUTYLHOH-
Hbiii Cyn 1 Bripeas OyzneT BHOCUTD BKJIAJ] B JIEJI0 3alUThl BEPXOBEH-
ctBa KoHcTuTynuu, npaB u cBoOOJ 4YeIOBEKa, a TaKXkKe HACAIOB
CIIPaBEJIMBOCTH, MCIIOIB3YEeT BEChb CBOW ONBIT B 3TOM
HarpaBJICHUU.
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“HUQUQI DOVLOT VO KONSTITUSIYA
ODALOT MUHAKIMOSI:
DOYORLOR VO PRIORITETLOR”
Azarbaycan Respublikasi
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BEYNOLXALQ KONFRANS
(Baki, 6 iyul 2018-ci il)
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of the Republic of Azerbaijan
INTERNATIONAL CONFERENCE
(Baku, 6 July 2018)

“ITPABOBOE I'OCYJAAPCTBO 1
KOHCTUTYHUOHHOE IMPABOCY/IHE:
HEHHOCTHU U ITPUOPUTETBI”
MEKXKAYHAPOAHASA KOH®EPEHI A
nocsmenHas 20-aernro Koncrurynuonnoro Cyna
A3zepOaiigkanckoi Pecnyduaunku
(baxy, 6 utona 2018)






Konstitusiya Mahkomasinin yaradilmasinin 20 illik yubileyino
hasr olunan beynoalxalq konfrans kecirilmisdir

Iyulun 6-da Bakida Azorbaycan Respublikas1 Konstitusiya Moh-
komasinin yaradilmasinin 20 illik yubileyino hosr olunan “Hiiquqi
dovlat vo konstitusiya odalst miithakimasi: doyorlor vo prioritetlor”
movzusunda beynolxalq konfrans kegirilib.

Azaorbaycan Respublikasi Konstitusiya Mohkomasi, Avropa
Surasinin Venesiya Komissiyast vo Almaniya Beynolxalq ©Omok-
dasliq Comiyyati (GIZ) torafindon birga toskil olunan konfransda
ovvolco Azarbaycan Respublikasinin dovlot himni soslondirilib.

Sonra Konstitusiya Mohkomosinin 20 illik foaliyystindon bohs
edon videocarx niimayis olunub.

Konfransi agiq elan edon Azorbaycan Respublikasi Konstitusiya
Mohkomasinin sodri Forhad Abdullayev Konstitusiya Mohkomo-
sinin yaradilmasinin 20 illik yubileyino hosr olunan beynolxalq
konfransin ohomiyyatini yliksok qiymaotlondirib, todbirdo somaorali
miizakiralorin aparilacagina ominliyini bildirib.

Azorbaycan Respublikasi Prezidentinin hiiquq miihafizo orqanlari
ilo i vo horbi masalalor iizro komokgisi-sdbo miidiri Fuad ©lasgorov
dovlatimizin bascis1 [lham Bliyevin Azorbaycan Respublikasi Kons-
titusiya Mohkomaosinin 20 illik yubileyi miinasibatilo Konstitusiya
Mohkomasinin kollektivinoe tinvanladig: tobrik moktubunu oxuyub.

Forhad Abdullayev tobrik moktubuna goro Prezident ilham
Oliyevo Mohkomonin kollektivi adindan dorin minnotdarligini
bildirib. Qeyd edib ki, Konstitusiya Mohkomasinin isino ddvloti-
mizin basg¢isinin verdiyi bu yliksok qiymot Mohkomonin kollektivi
ticlin ¢ox boyiik qiymat vo etimaddir.

Konstitusiya Mohkomosinin 20 illik foaliyyotino dair genis
moruzs ilo ¢ixis edon Forhad Abdullayev bildirib ki, 20 il avval ulu
ondor Heydor Oliyevin tosobbiisii ilo Azorbaycan Respublikasinin
Konstitusiya Mohkomaosinin yaradilmasi 6lkomizde Konstitusiyanin
aliliyinin tomin olunmasi, demokratik proseslorin daha osash
gedisati yolunda miihiim addim olub. Konstitusiya Mohkomaosi
yarandigi ilk giindon 6ton 20 il orzindo {izorino diison vozifolorin
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ohdasindon layiginco golmayas, insan hiiquq vo azadliglarinin daha
somarali tomin olunmasina imkan veran qorarlarla qisa miiddotdo
ictimaiyyatin etimadin1 gazanmaga calisib.

Diqgoto catdirilib ki, Konstitusiya Mohkomosi heg¢ bir miras
almadan 6z foaliyyetini ag vorogdon baglayib. Konstitusiya Mohko-
masinin Plenumu torafindon gobul edilon 372 qorardan 345-1 birbasa
insan hiiquq va azadliglarinin qorunmasina vo miidafiasine yonalib.
Azarbaycanin hiiquq sisteminds Konstitusiya sikayati institutunun
yaradilmas1 ulu Ondor Heydor Oliyevin miitoroqqi vo miidrik
tosobbiisii ilo baghdir. 2002-ci ildo kecirilmis referendum
noticosindo Osas Qanuna edilmis olavo vo doyisiklorlo bir sira
demokratik yeniliklorlo yanasi, insan hiiquqlar1 iizro mivokkil
(ombudsman), mahkomalar vo sado soxslar, o climladon xarici ve-
tondaglar, votondasligi olmayan soxslor Konstitusiya Mohkomasino
miiraciot etmok imkani oldo ediblor.

Forhad Abdullayev bildirib ki, mohkomo-hiiquq tocriibasing,
beynslxalq hiiquq normalarina, habels insan hiiquqlar1 {izra Avropa
Mohkomasinin presedent hiiququna Konstitusiya Mohkomaosinin
hiiquqi movgelorinin formalagsmasinda hor zaman xiisusi onom
verilib. Bu giin hiiquq sisteminds 6ziinomoxsus yer tutan kons-
titusiya odalot miihakimosi orqan1 miiasir diinyada coroyan edon
proseslorin istirak¢isina c¢evrilorok digor dovlet orqanlarinin
iizlosdiyi cagirislarla qarsilasir. Qloballasma, regional inteqrasiya
proseslari, beynolxalq vo milli hiiquq qaydalar1 arasinda qarsiligh
olage vo uygunsuzluq Konstitusiya adliyyssindan ds yan kegmayib.

Diqqgoto catdirilib ki, bu giin Konstitusiya mohkomolorino comiy-
yotin inam vo etimadint dogrultmaga calisan, disiintilmiis vo
osaslandirilmig qorarlar gobul edon, Konstitusiyanin aliliyi, insan va
dovlotin maraqglarinin konstitusion balanslarini tomin edon osas
gqanunun goruyucusu rolu moxsusdur. Azorbaycan Respublikasinin
Konstitusiya Mohkomosi 6z foaliyyoti ilo milli konstitusiya
odliyyasinin tomolini qoyaraq Olkomizdo ganungulugun tomin
edilmosi isino tohfo vermokdodir. Konstitusiya Mohkomosi ddvlot
hakimiyyatinin miithiim orqanina cevrilorok, mohkoms hakimiyyati
sistemindo 6z layiqli yerini tutub, faaliyyst gostordiyi dovrde hiiququn
bir ¢cox sahalorinds xiisusi shomiyyat dastyan qgorarlar gqobul edib.

Miiasir diinyanin siirotlo inkisaf etdiyini, comiyyotin hoyatina
yeni amillorin daxil oldugunu vurgulayan Forhad Abdullayev geyd
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edib ki, naticads hiiquq sahasinds tonzimlonmasi tolob olunan yeni
saholor yaranir, iqtisadiyyatin, comiyyatin vo dovlotin idaro
edilmasinds on yeni texnologiyalardan, siini intellektdon faal
istifado edilmosi dovrii artiq baslanib. Biitiin bu yeniliklor digor
sahoalords oldugu kimi, mohkomoa-hiiquq foaliyyatino do tosir edir.
Mohkoms 6zliiylinde comiyyatin inkisafindan konarda qala bilmoz.
Konstitusiya nozarati orqanlar1 yaranan ¢agirislara cavab vera bilon
somorali tosisatlardan biri kimi ¢ixis eds bilor.

Konstitusiya Mohkomasinin sodri ¢ixisini1 yekunlagdiraraq deyib:
“Inaniram ki, Konstitusiya Mohkomasi Azorbaycan Respublikasinin
Prezidenti ilham Oliyevin demokratik-hiiqugi dovlat quruculugu,
votondas comiyyatinin inkisafi, Konstitusiyada tosbit edilmis hiiquq
vo azadliglarin somorsli miidafiosi istigamotindo qarsiya qoydugu
ohdoliklori bundan sonra da layiqinca yerino yetirocok”.

Milli Maoclis sodrinin  birinci miavini  Ziyafot Osgorov
Azorbaycan Respublikasi Konstitusiya Mohkomaosinin yaradil-
masmin 20 illik yubileyi miinasibatilo tobriklorini c¢atdirib. O,
Azorbaycanda Konstitusiya nozarsti institutunun yaradilmasinin
demokratiyanin inkisafi istigamotindo irali atilmis ¢ox miihiim
addim oldugunu vurgulayib.

Miistoqil Azarbaycan Respublikasinin ilk Konstitusiyasinin ulu
ondar Heydoar Oliyevin rohbarliyi ilo yaradilmasi va qabulu prosesi
barodo molumat veron Ziyafot Osgorov deyib ki, Konstitusiya
Mohkomosinin yaradilmasina hiiquqi dovlst, sosial dovlet vo
votondas comiyyati aspektindon baxilmalidir. Ciinki Konstitusiya
nazaroti o vaxt daha somorali foaliyyat gostorir ki, har ti¢ komponent
comiyyotdo movcud olsun. Azarbaycan Konstitusiyasinda har ii¢
komponent oksini tapib. Azorbaycanda hiiquqi dovlet quruculugu
prosesi davam edir, 6lkomiz sosial dovlotdir vo Azorbaycanda
votondas comiyyati borgorar olub. Bels soraitdo votondaslarin hiiquq
vo azadliglariin yiiksok soviyyado tomin olunmasi xeyli asanlagir
vo bu, Konstitusiya Mohkomasinin isini daha da somorali edir.

Konstitusiyaya osason, Azorbaycan dovlotinin ali mogsodinin
insan vo votondas hiiquq vo azadliglarinin qorunmasi vo onlarin
layiqli hoyat torzinin tomin edilmosi, bu prinsiplorin comiyyotdo
bargorar olmasi hiiquqi dovlot konsepsiyasinin 6ziinii dogrultmasini
sortlondiron amillordondir. Bu giin Azorbaycan bu realliqlarla
yasayir. Konstitusiyamizda bu institutlarin tosbit olunmasi onu
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demoyo osas verir ki, biz hoqigoton demokratiya yolundayiq.
Azorbaycanin bugiinkii inkisafi, 6lkomizde Avropa yurisdiksiyasinin
totbiqi ve insan hiiquq vo azadliglarinin tomin olunmasi
istigamotinds hoyata kegirilon islahatlar Azorbaycanin hiiquqi dovlot
quruculugu yolunda gotiyyatli addimlar atmasinin gostoricisidir.

Oton 20 ildo Konstitusiya Mohkomosinin {izorino diison
ohdoliklari ugurla yerino yetirdiyini vo dovlst organlar1 sistemindo
Oziinomaxsus layiqli yer tutdugunu vurgulayan Ziyafot Osgorov
Azorbaycanda Konstitusiya nozarati orqani ilo Milli Maclis arasinda
somarali omokdasligin quruldugunu digqoto catdirib.

Avropa Surast Venesiya Komissiyasinin sadri Canni Bukikkio
yenidon Olkomizdo olmaqdan vo Konstitusiya Mohkomasinin 20
illik yubileyino hosr edilon konfransda istirakdan momnunlugunu
bildirib.  Konstitusiya Mohkomosinin  osas  missiyasinin
Konstitusiyanin sabitliyini vo qanunun aliliyini tomin etmok
oldugunu vurgulayan qonaq Venesiya Komissiyasinin Azorbaycan
il bagl qabul etdiyi gorarlardan danisib.

Konfransin aktual mévzuya hosr olundugunu digqgoto catdiran
C.Bukikkio bildirib ki, Konstitusiya Mohkoamasinin bir vazifasi do
votondaslarin hiiquglarinin qorunmasi, onlarin adalstsizlik hallar ilo
izloasmasing yol vermamakdir. Hiiquqi dévlatin asas prinsiplarinden
biri olan qanunun aliliyi bes osas komponentdon ibaratdir. Belo ki,
hiiquqilik, miioyyonlik, sui-istifado hallarinin azaldilmasi,
diskriminasiya vo qorozliliyo qarst miibarizo vo odliyyoyo c¢ixis
imkan1 komponentlorinin hor biri hiiquqi dovlot quruculugunda
mithiim shomiyyat dasiyir.

Almaniya Beynolxalq ©mokdasliq Comiyyatinin (GIZ) “Conubi
Qafqazda hiiquq sahosindo Avropa standartlarina yaxinlagma”
programinin rohbori Tomas Meyer Azorbaycan Respublikasi
Konstitusiya Mahkomasinin bir sira miihiim tadbirlors ev sahibliyi
etdiyini vurgulayaraq, yubiley miinasibatilo tobriklorini ¢atdirib.
T.Meyer bildirib ki, hazirda bozi o6lkolorin, o ciimlodon,
Almaniyanin hiiquq ictimaiyystindo Konstitusiyanin 6ziintin do bir
ganun olub-olmamasi istigamatindo foal miizakiralor aparilir.

Inkisaf etmis olkolordo Konstitusiya Mohkomosinin vacib rol
oynadigin1 vurgulayan T.Meyer deyib ki, bu Mohkomonin gobul
etdiyi gorarlar bir ndv 9sas Qanunun motninin ifadosidir.
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Konfransda “Hiiquq berabarliyini tomin edon somarali institu-
sional mexanizmlor” movzusunda moaruzs ilo ¢ixis edon Azorbaycan
Respublikasinin Insan Hiiquglar1 iizro Miivokkili (Ombudsman)
Elmira Siileymanova 6lkomiz iigiin bir ¢ox baximdan olamotdar olan
2018-ct ildo Azarbaycan Xalq Ciimhuriyystinin yaradilmasinin 100,
Konstitusiya Mohkomaosinin 20 illik yubileylorinin qeyd edildiyini
vurgulayib vo bu miinasibotlo tobriklorini catdirib. O, Ciim-
huriyyotin demokratik prinsiplora sadiq galaraq biitiin votondaslar
liclin tomin etdiy1 hiiquq boraborliyi prinsipinin otuz il sonra BMT-
nin insan hiiquqglar1 Boyannamasindo oksini tapdigini geyd edib.

Azorbaycanda Ulu 6ndor Heydor Oliyevin hakimiyyoto gayidi-
sindan sonra miistoqil respublikamizin ilk Konstitusiyasinin
imumxalq miizakirosindon sonra gobul olundugunu vurgulayan
E.Siileymanova 9Osas Qanunun maddoslorinin ii¢dobirinin insan
hiiquq vo azadliglari ilo bagli oldugunu geyd edib.

Elmira Siileymanova bildirib ki, Konstitusiya Mahkomasinin
Osas Qanunun, Konstitusiyanin va qanunlarin aliliyinin, hor kasin
hiiquq va boarabarliyi prinsiplorinin barqarar olunmasi sahasinda
ugurlu foaliyyati 6lkomizdo bu saholords olverisli sorait yaradib. Bu
prinsiplor Ombudsman tosisatinin da osas hoadoflori arasindadir.
Olkomizdo Konstitusiya Mohkomosi ilo Ombudsman tosisati
arasinda formalagsmis konstruktiv omokdasliq insan hiiquq vo
azadliglarinin miidafiosi sahasindo pragmatik mexanizm yaradib.
Ombudsmanin sorgular1 ssasinda Konstitusiya Mahkomasinin qabul
etdiyi gorarlar gqanunun aliliyinin, insan hiiquq vo azadlhiglarmin
somarali tomin olunmasina xidmot edir.

“Konstitusiya nozarati: Avstriya tocriibasi” mévzusunda moruzo
ilo ¢ix1is edon Avstriya Respublikast Konstitusiya Mohkomaosinin
sadri Bricit Birlayn c¢ixisinda bildirib ki, miiasir Konstitusiya
mohkomolorinin yaradilmasi prosesi osason Ikinci Diinya miiha-
ribasindon sonra daha genis viisot almaga baslayib. Oton miiddot
gostorib ki, demokratiya vo qanunun aliliyi olmadan Konstitusiya
Mohkomosinin normal faaliyyoti miimkiin deyil. Konstitusiya
Mohkomasi homiso konkret qaydalar {izorindo vo siyasi maraqlari
nozors almadan, gqanunlarin uygunlugunu tomin edon gorarlar qobul
edir. Mohz bu prinsip — Konstitusiya Mohkomasinin siyasi amillori
deyil, sirf ganunlarin uygunlugunu osas gotiirorok qorarlar gobul
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etmasi insanlarin Konstitusiya Mohkomaosina daha ¢ox inanmaga
baslamasina sobab olub.

Slovakiya Respublikas1 Konstitusiya Mohkomasinin sadri xanim
Ivetta Maseykova “Konstitusiya odalot miihakimosinin bozi
mosalalori” adli moruzasinds Azaorbaycan ilo Slovakiya arasindaki
dostlug miinasibotlorino toxunub. Bildirib ki, har bir 6lkodo
Konstitusiya mohkomaolori ilo bagli miioyyan tonqidlar soslonir vo bu
da adi haldir. Ciinki Konstitusiya mohkomalori hor hansi boslugda
foaliyyot gostormirlor. Lakin bu tonqgidlor real faktlara vo
osaslandirilmis hiiquqi mévqgeyos sahib olmalidir. Tonqgidin gobul
edilon qorarlarin diskreditasiyasi li¢clin osas yaratmadigin1 deyon
gonaq mohkoma gorarlarinin tonqid olunmasinin homin gorarlarin
xarakterindon iroli goldiyini bildirib.

Konstitusiya Mohkomosinin foaliyyotindo balanslagdirmanin
ohamiyyatindon danisan Slovakiya Konstitusiya Mahkomasinin
sodri Osas Qanunun yaradilmasi prosesindon, Konstitusiya
mohkamolorinin normal foaliyyati liglin vacib olan toloblordon
danigib. Qonaq ¢ixisinin sonunda yubiley miinasibatilo tobriklorini
catdiraraq Azorbaycan Respublikasi Konstitusiya Mohkomaosino
bundan sonra da diizgiin vo keyfiyyatli qorarlar gqobul etmayi
arzulay1b.

“Miasir hiiquqi dovlatin inkisaf prosesindo konstitusiya odalot
miihakimasi” movzusunda moruzo ilo ¢ixis edon Belarus
Respublikas1 Konstitusiya Mohkomaosinin sadri Pyotr Miklasevig
Olkesindo Konstitusiya Mohkomasinin foaliyystindon danisib,
hiiquqi dovlstin Konstitusiyada oksini tapan doyarlor vo prinsiplor
osasinda formalasdigin1  bildirib. Konstitusion dayarlorin
borabarliyinin comiyyotds sabitliyo miithiim tohfo oldugunu digqgoto
catdiran P.Miklasevi¢ Belarusun demokratik, sosial-hiiquqi dovlot
oldugunu vurgulayaraq, miiasir dovrdo konstitusion doyarlorin yeni
mona dasidigini diqqgoto catdirib.

Hazirda hiiquqi dovlstin faaliyyotindon danisan P.Miklasevig
qloballagsma dévriinds konstitusion prinsip vo doyarlor baximindan
yeni tendensiyalarin yaranmasina toxunub. O, homginin
Konstitusiya mohkomolorinin formalasdirdigi hiiquqi movgelor,
ganunun aliliyi, milli maraqlar nozoro alinmaqgla Konstitusiya
uygunlugunun qorunub saxlanilmasinin vacibliyi mosolslorino dair
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fikirlorini bildirib, Konstitusiya Mohkomasini Osas Qanunun orbiti
adlandirib.

Monteneqro Respublikast Konstitusiya Mohkomasinin sodri
Dragolyub Dragkovi¢ “Monteneqro Respublikasinin Konstitusiya
Mohkomaosi Konstitusiya asayisinin vo insan hiiquq vo azadliglarinin
miidafiagisi kimi” movzusunda maruzs ilo ¢ixis edorok bildirib ki,
Konstitusiya vo qanunun miiddslarinin yerino yetirilmasi baxi-
mindan Monteneqro Konstitusiya Mohkomaosi tam solahiyyatli ali
mohkomo organidir. Konstitusiya Mohkomosinin dévlot hakimiy-
yotindo mithiim yer tutdugunu vurgulayan D.Dragkovi¢ Konstitusiya
Mohkomasinin faaliyyati ilo bagl 6lkasinin tocriibasini boliisiib.

Konfransda “Nozoriyyodo vo mohkomo konstitusionalizmi
tacriibasindo doyarlar: asas Olgiilar va prioritetlor” adli moruzs ilo
cixis edon Rusiya Federasiyas1 Konstitusiya Mohkomaosinin hakimi
Nikolay Bondar yubiley miinasibatilo Rusiya Konstitusiya
Mbohkomasinin sadri Valeri Zorkinin tobriklorini ¢atdirib. N.Bondar
miasir konstitusionalizmin ziddiyyatli tendensiyalarinin olmas: ilo
yanast, bu sahado onanolorin do mévecudlugunu geyd edib. Qonaq bir
cox Olkalori eyni konstitusiya hiiquglarinin birlosdirdiyini vo buna
goro qarsida duran vozifolorin do eyni oldugunu vurgulayib. O,
miixtolif olkslorin konstitusion sistemlorinds optimal qorarlarin
forgliliyi ilo bagli mosoloyo miinasibot bildirorok boraborliyin
oksikliyindon danisib, hiiquqi sistemdo Konstitusiya Mohkomaosinin
rolunun artmasinin shomiyyatini geyd edib.

Insan Hiiquglar1 {izro Avropa Mohkomosinin hakimi Latif
Hiiseynov “Insan hiiquglarinin vo osas azadliglarin miidafiosi
hagqinda  Avropa  Konvensiyasinin  implementasiyasinda
Azorbaycan Respublikasi Konstitusiya Mohkomasinin rolu” adh
moruzasinds bildirib ki, Avropa Konvensiyasinin implementasiyasi
milli mohkomolorin istiraki olmadan miimkiin deyil. Avropa
Konvensiyasinin mexanizmi subsidial xarakter dasiyir. Belo ki,
insan hiiquq vo azadliglarinin tomin edilmosi, ilk novbads,
dovlatlorin mosuliyyatidir vo bu hiiquglar milli soviyyads tomin
olunmalidir. Bu tolob biitiin dovlot orqganlarina, xiisusilo
mohkomoalors aiddir.

Qeyd olunub ki, milli mahkomalar, o ciimladon Konstitusiya
Mohkomaosi torafindon Avropa Konvensiyasinin vo onun torkib
hissosi olan Strasburq Mohkomaosinin presedent hiiququnun totbiqi
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Konvensiyanin implementasiyasinda vacib rol oynayir. Son illor
Azorbaycan Respublikas1 Konstitusiya Mohkomosi Avropa
Mohkomasinin qorarlarina tez-tez istinadlar edir. Konstitusiya
Mohkomasinin 6z qorarlarinda Avropa Mohkomaosinin qorarlarina
istinad etmosi Konvensiyanin implementasiyast vo Avropa
Mohkomasinin gorarlarinin totbiqi baximindan miihiim shomiyyat
dasiyir.

Insan Hiiquglar1 {izro Avropa Mohkomosinin hakimi Peter
Pakzolay “Konstitusiya mohkomolori vo Insan Hiiquqlart iizro
Avropa Mohkomasi arasinda dialoq” movzusunda moruzs ilo ¢ixis
edorok Olkalorin Konstitusiya mohkomaloari ilo Avropa Mahkomaosi
arasinda dialoq prosesindo Strasburq Mohkomaosinin rolunu xiisusi
geyd edib. Macburi gorarlarinin icrasi prosesinin bir ne¢o morhoalodo
hoyata kegirildiyini gqeyd edon P.Pakzolay bildirib ki, Avropa
Mohkomaosinin vo Strasburq Mohkomaosinin gorarlar1 6lkslor {igiin
subsidial xarakter dasiywr. Lakin dovlotlor qanun pozuntularinin
tokrarlanmamasi ti¢lin 6z qanunvericiliklorindo miioyyon diizalislor
edo bilorlor. Ciinki subsidialliq dovlotloro insan hiiquglarinin
pozulmasina garst somorali hiiquq vasitolorinin tomin olunmasini
tolob edir. Bu baximdan Avropa Mohkomasi ilo Konvensiyani tatbiq
edon mohkomaloar arasinda samarali dialoq miihiim rol oynayir. Belo
ki, yerli mohkomalorin 6lks daxilinds bas veron proseslori daha
yaxst bilmolori bu omokdasligin rolunu daha da artirir.

Konstitusiya Mohkomosinin hakimi R&vson Ismayilov
“Azorbaycan Respublikasi Konstitusiya Mohkomasinin tacriibe-
sindo mohkomo miidafiosi tominati vo somorolilik prinsipi”
movzusunda moruzo ilo ¢ixis edorok bildirib ki, Azorbaycanin
Konstitusiyast XX osrin ikinci yarisinda gobul edilmis digor
demokratik dovlotlorin konstitusiyalar1 kimi insan hiiquqlarinin
genis kataloqunun tosbit olunmasi ilo saciyyelonir. Insan
hiiquqlarina dair bir ¢ox konstitusion miiddealarin qisa vo miicorrad
formada oks olunmasi homin hiiquqlarin miidafis potensialini
zoiflotmoyib, oksino, Konstitusiya mohkomolorinin  tofsiri
noticosindo bazi hallarda onlarin genis miidafis imkanlarina malik
olmasina gatirib ¢ixarib.

R.Ismayilov vurgulayib ki, Konstitusiya Mohkomasi somoralilik
prinsipini totbiq etmaklo konstitusion miiddealara maksimal mana
verir. Teleoloji tofsirin somaralilik prinsipi ilo birgo totbiq olunmasi
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Konstitusiya Mohkomasina diggati “soxsin real voziyysti” iizorindo
comlogdirmays imkan verir. Konstitusiya Mohkomasinin tacriibe-
sinda samaralilik prinsipinin tatbiqi mohkomo miidafiasi hiiququnun
mozmununun inkisaf etdirilmosino, homin hiiququn hoyata
kecirilmasi magsadilo miivafiq dovlst orqanlarinin {izorino hom do
miioyyan pozitiv 6hdsliklorin qoyulmasina vo natico etibarilo, insan
hiiquglarinin miidafissi imkanlarinin genislondirilmasina sorait
yaradir.

“Ukrayna Konstitusiya Mohkomosinin tocriibasindo hiiquqi
dovlot prinsipi: inkisafin tokamiilii vo konstitusiya sikayati
institutunun totbiqi ilo bagh perspektivlor” mévzusunda moruzs ilo
cixis edon Ukrayna Konstitusiya Mohkomasinin hakimi Viktor
Horodovenko Azorbaycan Respublikasi Konstitusiya Mohkomasinin
20 illik yubileyi miinasibatilo tobriklorini ¢atdiraraq, bu olamotdar
hadisaya hasr olunan konfransda istirak etmokdon momnunlugunu
bildirib. O, Azorbaycan Respublikasi Konstitusiya Mohkomasino
daim hiiququn flagmani olmagi arzulayib.

Hiiquq nozoriyyosinds qanunun aliliyi prinsipi ilo baglt miixtolif
yanasmalarin movcud oldugunu vurgulayan V.Horodovenko
Ukraynada votondaglara Konstitusiya Mohkomasina fordi sikayot
hiiququnun verilmasinin hiiquqi dovlot quruculugunda miihiim
addim oldugunu bildirib.

Serbiya Respublikasi Konstitusiya Mohkomosinin hakimi
Tomislav Stoykovi¢ “Hiiququn aliliyi vo konstitusiya mohkomo
nozaroti” adli moruzesinde bildirib ki, qanunun aliliyi haminin
hiiquq vo azadliglarinin tomin edilmoasi ilo bagh eyni hiiquqlara
malik olmasidir. Konstitusiya Mohkomasi biitiin toraflor arasinda
konstitusion hiiquqglardan istifado olunmasina nozarot edon orqan
kimi balans yaradan qurum rolunda c¢ixig edir. Bu baximdan
Konstitusiya Mohkomasi ayrica bir orqan rolunu yerino yetirir. Bu,
oslinda dovlat hakimiyystinin Konstitusiya mohkomaosidir.

Qanunun aliliyinden sui-istifade hallarindan da danisan
T.Stoykovi¢ bu baximdan Olkosindo baxilan bir sira mohkomo
isindon bohs edib.

Makedoniya Respublikas1 Konstitusiya Mohkomasinin sadri
Nikola Ivanovski “Osas hiiquq vo azadliglarin miidafiasindo
Makedoniya Respublikas1 Konstitusiya Mohkomasinin rolu”
movzusunda maruza ila ¢ixis edorak 6lkosindo Osas Qanuna nozarat
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mexanizminin foaliyysti barado meolumat verib. Bildirib ki,
Makedoniyada Konstitusiya Mohkomaosi biitiin beynolxalq
miiqavilolorin 9sas Qanuna uygunluguna nozarot edir. Makedoniya
Konstitusiya Mohkomosi insan hiliquq vo azadliglarinin garanti
rolunda c¢ixis etmoklo bir torofdon insanlarin hiiquglarinin
qorunmasini tomin edir, digaor torafdon is9 dini va irqi ayri-seckiliyin
qarsisini alir.

Macaristan Konstitusiya Mohkomosinin hakimi Imre Yuhas
“Konstitusiya 6zlinomoxsuslugu masalolori” adli moruzosindo bogori
doyorlor, ganunlar vo Konstitusiya Mohkomaosinin qarsiligl
tosirindon danigib. Macaristan Konstitusiya Mohkomaosinin
faaliyyati barodo molumat veran I.Yuhas digqoto catdirib ki, 2012-ci
il yanvarin 1-don 6lko Konstitusiyasinda fundamental doyisikliklor
edilib. Avropa Ittifaqinin iizvii olan Macaristan osas miigavilolordon
irali golon ohdsliklori yering yetirmolidir. Macaristan Konstitusiya
Mohkomasi ehtiyac oldugu toqdirde bu 6hdoliklore yenidon baxa
bilar. Homg¢inin asas insan hiiquq ve azadliglarina tohdid tohliikasi
yarandiqgda Konstitusiya Mohkomosi dorhal maosoloyo miidaxilo
edorak prosesa obyektiv sokildo baxmaq solahiyyatino malikdir.

Baki Dovlst Universitetinin (BDU) hiiquq fakiiltasinin dekani
Omir Oliyev “Qloballagsma soraitinds insan hiiquqlarina yeni baxis
vo onlarin miidafiosi mosololori” adli moruzo ilo ¢ixis edorok
Konstitusiya Mohkomosinin yaradilmasinin 20 illik yubileyi
miinasibatilo BDU-nun hiiquq fakiiltosinin tsloboalori adindan
tobriklorini ¢atdirib. BDU-nun hiiquq fakiiltssi ilo Konstitusiya
Mohkomosi arasinda somorali omokdasligdan danisan O.Oliyev
Konstitusiya Mohkomasinin ictimaiyyat arasinda cox bdyiik
ohomiyyot dasiyan aktual mosalalorlo bagli miihiim qorarlar gobul
etdiyini diqqgoto catdirib. O, Konstitusiya Mohkomasinin beynolxalq
hiiquq ixtisas1 lizro mozun olan soxslorlo olagodar, eloco do
valideynlorini itirmis tolobalorin tohsil haglar ilo bagli qobul etdiyi
iki gararin shomiyyatini xiisusi vurgulayib.

Beynolxalq standartlarin mazmununun insan hiiquqlarina baxigin
doyismosi ilo olagodar bir godor tosiro moruz qaldigini geyd edon
Omir Oliyev diqgoto c¢atdirib ki, bir sira yeni nasil hiiquqlar
meydana galib va onlarin hiiquqi asaslar1 formalagib.

“Mohkomolorin Qazaxistan Respublikast Konstitusiya Surasina
miiracioti” movzusunda moruzo ilo ¢ixis edon Qazaxistan Res-
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publikas1 Konstitusiya Surasinin iizvii Alibek Temerbekov tomsil
etdiyi qurumun tizvlori adindan Azorbaycan Respublikasi Kons-
titusiya Mohkomaosinin kollektivini yubiley miinasibatilo tobrik edib.
Bildirib ki, Qazaxistan Respublikasinin Konstitusiya Surasi Osas
Qanuna nozarot edon hiiqugi organdir. Oton il Qazaxistan
Konstitusiyasia doyisikliklor edildiyini vurgulayan A.Temerbekov
diqgeto catdirib ki, Qazaxistan Respublikasinin Prezidenti insan
hiiquglarinin miidafiasi masalasine gora 6lke Konstitusiya Surasina
miiraciot edo bilor. Beloliklo do, Prezident ganunun icrasina
bilavasits nozarat etmok hiiququ qazanir.

Baki Ddévlot Universitetinin beynolxalq timumi hiiquq kafed-
rasinin dosenti, Vokillor Kollegiyasi Royasot Heyatinin sodri Turgay
Hiiseynov ‘“Azorbaycan Respublikasi Konstitusiya Mohkomasinin
icraatinda xarici Olkolorin mohkomo qorarlarinin taninmasi
problemlori” moévzusunda moruzosindo bildirib ki, Azorbaycan
Respublikasinin Konstitusiya Mohkomaosi 6z foaliyyatinds hiiququn
miixtolif sahoalorinin inkisafina tohfs verir. Bu istigamatlordon biri do
son zamanlar Konstitusiya Mohkomosinin icraatinda xarici
dovlatlorin mohkomo qorarlarinin taninmasi ilo bagli bir sira
sikayotlora baxilmasidir.

Qeyd olunub ki, Azorbaycanin fiziki vo hiiquqi soxslorinin
beynolxalq olagolorinin artmasi noticosindo son 5-6 ildo xarici
mohkomolorin gotnamolorinin taninmasi mosoalosino daha ¢ox rast
golinir. Xarici dovlstlorin mohkoma gorarlarinin taninmast qaydasi
Azaorbaycanin Miilki Prosessual Macollosinin miiddosalart vo
beynolxalq miiqavilslor ilo tonzimlonir.

Moruzolordon sonra aparilan miizakirolordo c¢ixis edon
Azorbaycan Respublikasi Konstitusiya Mohkomosinin hakimi
Stidabo Hosonova, ©Odliyye Nazirliyinin insan hiiquqlart vo
ictimaiyyatlo slagalor idarasinin roisi Faiq Qurbanov, Milli Aviasiya
Akademiyasmin hiiquqsiinasliq kafedrasinin miidiri Ibrahim
Quliyev 20 1l orzindo Azorbaycan Respublikasi Konstitusiya
Mohkomasinin ugurlu foaliyyatindon danisiblar.

Azorbaycan Respublikasi Konstitusiya Mohkomosinin soadri
Forhad Abdullayev todbirds aktual mdvzulara hasr edilon maraqh
moruzalorle ¢ixis etdiklorine gors istirakgilara minnatdarliginm
bildirib. Konfransda hiiququn miixtalif istigamatloring, xiisusilo
hiiquqi dovlot vo konstitusiya odalot miihakimosino dair somaorali
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mizakiralorin aparildigini, roy vo tokliflorin soslondirildiyini
vurgulayan F.Abdullayev deyib ki, bozi masalalorlo bagl fikirlordo
miioyyon qodor forqliliklor olsa da, hiiququn osas komponentlori
barado roylor tamamilo Uist-listo diisiir.

Konstitusiya Mohkomosinin sodri konfransin toskilinds foal
dastayina gora Avropa Surast Venesiya Komissiyasina vo Almaniya
Beynolxalq ©mokdasliq Comiyyatino minnatdarligini bildirib.

Avropa Surast Venesiya Komissiyasinin sadri Canni Bukikkio
konfransin yiiksok soviyyads togkiline gérs minnotdarligini bildirib.
Azorbaycan ilo Venesiya Komissiyasi arasinda miinasibatlorin uzun
tarixo vo somarali amokdashiga sdykondiyini vurgulayan C.Bukikkio
hiiquqi dovlot vo konstitusiya adalot mithakimaosi ilo bagli tocriibo
miibadilosinin aparilmasi baximindan todbirin 6nomini xiisusi qeyd
edib. O, Konstitusiya Mohkomaosinin yaradilmasinin 20 illik
yubileyi miinasibatilo bir daha tobriklorini ¢atdirib.

Konstitusiya Mohkomasinin 6lkads Konstitusiyaya amal olunma-
simin, insan hiiquq vo azadliglarinin, gqanunun aliliyinin tomin
edilmasinin qaranti oldugunu bildiron Almaniya Beynolxalq
Omokdasliq Comiyystinin “Conubi Qafqazda hiiquq sahosinda
Avropa standartlarina yaxinlasma” Proqraminin rohbori Tomas
Meyer bildirib ki, Konstitusiya Mohkomosi dinamik faaliyyot
gostoron ¢evik qurumdur. Konstitusiya Mohkomasi ii¢iin 20 ilin ¢ox
da uzun miiddst olmadigim1 vurgulayan T.Meyer Azorbaycan
Respublikas1 Konstitusiya Mohkomosinin bu dovrdo ugurla
foaliyyot gostordiyini bildirorak, qarsidaki illorde do Mohkomaoyo
ugurlar arzulayib.

Bununla da Azorbaycan Respublikasi Konstitusiya Mohko-
mosinin yaradilmasiin 20 illiyino hasr olunan “Hiiquqi dovlat va
konstitusiya odalot miithakimasi: doyorlor vo prioritetlor”
movzusunda beynolxalq konfrans igini basa ¢atdirib.
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B baky cocrosijiach Me;KIYHaApoAHAas KOH(pepeHuus,
nocBsileHHas 20-jieTHeMYy I00UJI€10 CO3TaHUA
Koncrturynuonnoro Cyna Aszepoaiaxanckoin Pecnydauku

6 uromst B baky cocrosinack MextyHapoaHasi KOH(EpeHLUs Ha TeEMY
«IIpaBoBo€ rocy1apcTBO M KOHCTUTYLIMOHHOE ITPABOCYME: LEHHOCTH U
MIPUOPUTETH), MOcBAlIeHHas 20-neTHeMy roouneto co3nanus Kowc-
tutyionHoro Cyma Azepbaiimkanckoi Pecryomuku.

Bnauane Ha xoHdepeHIMu, opraHu3oBaHHON coBMecTHO KoHcTH-
TyunoHHbIM Cynom A3zepOaiimpkanckoi Pecnyonuku, Benermanckoin
Komuccueit Cosera EBpomnbsl u IepmanckuM 0OIIECTBOM MEXIY-
HapoaHOro coTpyauuuectsa (GIZ), npo3Byyan rocyapcTBeHHbI THMH
AsepbaiimkaHckor PecryOmmku.

3areM ObUT MOKa3aH BUACOPOIIHK, TIOBECTBYOMINI 0 20-1IeTHEH Nes-
tenpHOCTH KoHcTutynmonHoro Cypa.

OO0bsaBUB KOH(epeHIUI0 OTKPbITOM, mpencenarens KoHcTuty-
rmmonHoro Cyma AszepOaiimkanckoit Pecriyonukun ®@apxan AGmynaes
BBICOKO OLICHUJI 3HAYEHNE MEXTyHAPOIHON KOH(EPEHIINH, TOCBSIIIECH-
Hoti 20-neTHemy rooutero co3nanus KoncturymonHoro Cynia, v BbIpa-
3WJ1 YBEPEHHOCTh B TOM, YTO HA MEPOIPUATHH OyIyT MPOBEAEHBI I1J10-
JOTBOPHBIE 0OCYKICHUSI.

[Tomommuuk IIpe3unenTta Azepbaiimkanckoi PecrryOnmvku o pabo-
T€ C MPABOOXPAHUTEIHLHBIMU OpraHaMy U BOEHHBIM BOIIPOCaM — 3aBe-
nayromui otaesioM Oyan AjleckepoB 3a4MTAaIl ITO3APAaBUTEIBHOE I10CIIA-
HUE, aJ[pECOBAHHOE I1aBOi rocyaapcTsa MibxaMom AJIMEBBIM KOJUIEK-
tuBy Konctutynmuonnoro Cyma mo ciydaro 20-nmeTHero ro0uies
Koncturytmonnoro Cyna AzepOaiimkanckoit Pecryommku.

@apxan AOnymiaeB oT uMeHH KosulekthBa Cyna BbIpasuil
[Ipe3unenty NUnbxamy AnreBy rryOOKyHO NPU3HATEILHOCTH 3a MOCIIa-
Hue. OH OTMETWII, YTO CTOJIb BBICOKAasl OLIEHKA IVIaBOM TOCYIapcTBa
padotsl Konctutyrmonnoro Cypia rpezcraniseT ist kojuiektisa Cya
OIPOMHYIO LIEHHOCTb U CITyXHT MPOSBICHUEM JTOBEPHUSI.

Beictynas ¢ oOmmpHbM 0ki1aioM o 20-TeTHEH AesATeTbHOCTH
Konctutyrmmonnoro Cyma, ®@apxan AOayniaeB MOTYEPKHYI, YTO CO3-
nanue 20 et Ha3a/l 10 MHUIMATUBE BEIUKOro naepa [eiinapa Anvesa
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Koncrurynmonnoro Cyma AszepOaiimxanckoit PecryOnuku sBHIIOCH
BaKHBIM I11arOM Ha IyTH oOecrieueHus BepxoBeHcTBa KoHcTUTyIMMN B
Hale crpaHe, 0ojiee OCHOBAaTEIbHOIO PA3BUTHSI IEMOKPATUUECKUX
npoueccoB. C camoro Havajia cosfgaHus 3a muHyBmme 20 jer
Koncturyrmonnsiii Cyzt cTpeMWIcs K JOCTOMHOMY BBIITOJHEHHUIO CTO-
SBIIMX TEpe] HUM 3a/1ad, 3aBOCBAHHUIO 3a KOPOTKOE BpEMs JOBEPUS
OOIIIECTBEHHOCTH MOCTAHOBJIEHUSIMHU, MO3BOJISIIOUMMU Oosee 3 dek-
TUBHO 00ECTIEUUTD MpaBa U CBOOO/IbI YEJIOBEKA.

beuto orMeueHo, uyto Koncrutyumonnsiii Cyn, He UMess HUKAKOTO
HacJequsl, IPUCTYNWI K JEATEIbHOCTH € YUCTOro JucTa. 345 n3 npu-
HAThIX [lnenymom Koncturynmonnoro Cyna 372 mocTaHOBIIEHMI
HarpaBJIeHbl Ha OXpaHy W 3allUTy npaB yeroBeka. Co3naHue B MpaBo-
BOM cucteme AszepOaiipkaHa MHCTUTYTa KOHCTUTYIIHOHHOTO O0XKaJio-
BaHMsI CBS3aHO C MPOIPECCUBHONM M MYyAPOW MHHUIIMATHBON BEJIMKOIO
muzaepa leiinapa Anmea. JloronHeHHsT U U3MEHEHUsI, BHECECHHBIC B
OcHOBHOM 3aK0H B pe3yinbrare mposeneHHoro B 2002 roxy pedepeny-
Ma, BMECTE C PSJIOM JEMOKPAaTUYECKMX HOBLIECTB, MPEAOCTABUIN
YoaTHOMOYEHHOMY 10 MpaBaM desioBeka (OMOyacMaH), CyziaM U psio-
BBIM TpakJ[aHaM, B TOM YHMCIIE HHOCTPaHIIaM, JiHiaM 0e3 TpaskIaHCcTBa
BO3MOKHOCTh oOpararsesi B Koncrurynmonnsiii Cy.

dapxan AGayutaeB MoAYEPKHYI, YTO 0c000€ 3HaYCHUE TIpU (hopMu-
poBaHMM MpaBoBbIX no3uii Koncrurynponnoro Cyna Beeraa npuia-
BaJOCh CyAeOHO-MPABOBOM MpakTUKE, HOPMAM MEKIYyHApOTHOTO
npaBa, a Takxke npeneaeHTHoMy npaBy Eponeiickoro Cyaa. Opran
KOHCTUTYLIMOHHOTO TIPABOCY/MSI, 3aHUMAIOLLNI CETO/IHSI CBOE MECTO B
NPaBOBOM cUCTEME, MPEBPATUIICS B YYaCTHUKA POUCXOASALINX B COBpE-
MEHHOM MHpE MPOLIECCOB, CTAKUBASICh C BHI30BAMH, KOTOPbIE BO3HU-
KaloT mepe APYTMMHU TOCYJapCTBEHHBIMHM opraHamu. [7obanmzanus,
MPOLECCHl PETMOHATIBHOM MHTErpalliy, B3aMMOCBSI3b M HECOOTBET-
CTBHE MEXKIY MEXIyHAapOIHBbIMU U HAllMOHAIBHBIMU FOPUIMUYECKUMHU
NpaBHIaMH HE 00OIUTM W KOHCTUTYIIHOHHYIO FOCTHIIUIO.

Bb110 0T™MEUYEHO, YTO CerofHs KOHCTUTYLIMOHHBIM CyZiaM MpHHAJIe-
YKUT POJIb 3AIMTHUKA OCHOBHOI'O 3aKOHA, 3aBOEBABILIETO BEPY U JOBE-
pue oOIiecTBa, MPUHUMAIOIIETO IMPOIYyMaHHbIE U OOOCHOBAaHHbIE
MOCTaHOBJICHUsI, 00 CTICYMBAIOIIETO BEpXOBeHCTBO KoHCTUTY1INMH, KOH-
CTUTYLMOHHBII OaJaHC MHTEPECOB YEIOBEKA U TOCYIapCTBa. 3aJI0KUB
CBOECH JIEATEIBbHOCTBIO OCHOBY HAlMOHAJIBHONM KOHCTUTYLIHOHHOU
toctury, Konctutyrwonnsii Cyn AsepOaiimkaHckoit PecryOmukm
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BHOCUT BKJIaJl B OOecCIeUeHHE 3aKOHHOCTHM B Halllell CTpaHe.
[IpeBpaTtuBmINCh B BaXHBI OPraH TOCYIapCTBEHHOW BJACTH,
Koncturytmonnsiit Cyp 3aHsUT JOCTOMHOE MECTO B CUCTEME CyAEeOHOIM
BJIACTH, B MEPUOJ] CBOECH NESTEIbHOCTH MPHUHSI BO MHOTUX cdepax
npaBa MOCTAHOBJICHUS, UMEIOIIINE 0CO00€ 3HAYCHUE.

[TomuepkHyB, 4YTO COBPEMEHHBII MUP CTPEMUTEIILHO PA3BUBACTCS, B
YKU3HB 00I11eCTBA BXOAST HOBbIE (hakTopbl, Dapxan AOmyiiacB ckazall,
YTO B UTOTE B OOJIACTH TIpaBa BO3HUKAIOT HOBBIE cephl, TpeOyromine
PEryJIupOBaHUs, YK€ Hauyajics IMEpPUOJ AKTHBHOIO MCIOJIb30BAaHUS
HOBEWIINX TEXHOJIOTWH, NUCKYCCTBEHHOI'O MHTEIUIEKTa B YIPaBICHUU
HKOHOMHKOM, 00IIIECTBOM M TOCYIapcTBOM. Bce 3TH HOBIIIECTBa OKa3bl-
BAIOT BJIMSIHUE Ha CyA€OHO-IIPABOBYIO AEATENLHOCTb, KaK U Ha JpyrHe
ctepol. Cyn HE MOXKET OCTaBaThCs B CTOPOHE OT Pa3BUTHS OOIIECTBA.
Opranbl KOHCTUTYLMOHHOTO HAJ30pa MOIYT BBICTYNaThb B Kaye€CTBE
0mHOTO U3 A((HEKTUBHBIX HUHCTUTYTOB, CIOCOOHBIX OTBEUAaTh HAa BO3HU-
KalOIIH1€ BbI30BBL.

3aBepmiasi BbICTyIUIEHHE, npeacenarens KoncruryimonHoro Cyna
ckazai: «YBepeH, uto Koncrutyrmonnsiii Cyp OyieT J0CTOHHO BBITIOJ-
HATH mocTaBieHHble [Ipe3umentom AsepOaiimkaHckot PecryOmmkm
3aJ]a4¥, HalpaBJICHHbIE Ha CTPOUTEILCTBO AEMOKPATUUECKOTO U Tpa-
BOBOTO TOCY/IapCTBa, Pa3BUTHE TpakIaHCKoro odrmiectsa, 3(dexTus-
HYIO 3allIUTy 3aKperuieHHbIX KoHcTuTyimeln npas u cBoOOD.

[lepBoiit 3amectutens mpeacenarenss Mummu Memkmuca 3usider
AckepoB riepeai mo3ApasieHus 1o ciaydaro 20-1eTHero 1ouses cos-
nanust KoncrutynmonHoro cyna AzepOaiimxanckoit Pecry6onmuku. On
HOYEPKHYII, YTO co3/1aHue MHCTUTYyTa KOHCTUTYLIMOHHOIO HaJ30pa B
Azepbaiipkane sIBISICTCSl OU€Hb BaYKHBIM II1arOM B 00J1aCTH pa3BUTHS
JNEMOKpaTuu.

OcTaHOBMBIIMCH Ha MPOLIECCE CO3IAaHUS U PUHATHS IO PYKOBOJ-
CTBOM BeJMKOro jujepa leitnapa Anvesa nepBoit KoHctuTymu Hesa-
BUCUMON A3sepOaiimkanckoil PecyOmukn, 3usiper AcKepoB cKazai:
«K cozpannro Koncruryimonsoro Cygia cienyer NoaxXoauTh B acClEKTe
IPaBOBOIO TOCYAAPCTBA, COLMAIBHOIO TOCYAapCTBA U T'PAXKIaHCKOTO
o0IIecTBa, TaK KaK KOHCTUTYIMOHHBIA HaI30p A(PQPEKTUBEH JHUIIIb
TOT/Ia, KOTJIa B OOIIECTBE €CTh Bce Tpu KoMrioHeHTa. B Koncturyimm
AzepOaifpkaHa HalUIM  OTpPaXeHHWE BCE TpU KOMIOHEHTa. B
AzepOaiipkaHe TMPONODKAeTCs MPOLIECC CTPOUTEIbCTBA IPABOBOIO
rOCy/1apCTBa, Hallla CTpaHa SIBIISIETCS COLMAIBHBIM TOCYJapCTBOM, B
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Aszepbaiikane yTBepKI€HO rpaxkiaHckoe obmectso. [Toatomy obec-
HIeYeHHe MpaB U CBOOOJ TpakIaH Ha BHICOKOM YPOBHE YIIPOILAETCS,
yro ere Oonee obneryaer padory Koncruryumonnoro Cyma.

OtMeruB, 4ytOo, comiacHO KoHcTUTynuu, BbICIIEH —IIENbIO
Azep06aiikaHCKOTO TOCYJapcTBa SIBISICTCS 3alllUTa MpaB U CBOOOJ
YejoBeKa M TpaKJaHMHA W OoOecnedyeHHe HMX JOCTOHHOro obpasa
KHU3HHU, 3.ACKEpPOB CKa3aj, YTO YTBEP)KJICHHE B OOIIECTBE JaHHBIX
NPUHLUIIOB SBISIETCS OJHUM U3 (DaKTOpoB, OOYCIIOBIMBAIOLIUX IIpa-
BUJIBHOCTh  KOHLENUMM INpaBoBOro rocyupapcrBa. CeromHs
Azep0Oaii/kaH JKUBET STHMHU peaausMHU. 3aKpEIUICHHOCTb JaHHBIX
MHCTUTYTOB B Hamed KoHCTUTynMu mo3BONSET TOBOPUTH O TOM, YTO
MBI JEUCTBUTENBHO MIEM I10 IIyTH JeMOKpaTtuu. CeromHsiHee pa3Bu-
e AsepOaiipkaHa, pedopmbl, HampapjIeHHbIE Ha NPUMEHEHUE B
Hallel cTpaHe eBpPOIEHCKON FOPUCAUKITMK U 00SCIIeYeHHE TIPaB U CBO-
0011 4enoBeKa, SBISIOTCS IOKA3aTeNieM YBEPEHHOTO MPOIBHKEHHUS
AzepOaiikaHa 1o MmyTy CTPOUTENHCTBA MPABOBOIO MOCY/IApCTBA.

[lonuepknyB, uro B MunyBmme 20 ner Koncturymmonnsii Cyn
YCIIENTHO CIPABMIICA € IOCTABICHHBIMHU 33/1a4aMH U 3aHSJI CBOE MECTO
B CHCTEME IOCY/IapCTBEHHBIX OPraHoB, 3usi(er ACKEpOB OTMETHII, YTO
MEXJly OpraHOM KOHCTHTYLIMOHHOTO Haa3opa 1 M Mempkimcom B
AzepbaiipkaHe HaJIaXKEHO TI00TBOPHOE COTPYAHUUYECTRO.

[Ipencenarens Beneumanckoit Komuccun Coseta EBponsl [lxaHHM
ByKHKKHO BBIpa3Wi yHAOBJIETBOPEHHE TEM, YTO BHOBb HAXOAWTCS B
Hallel CTpaHe W MPUHUMAET Y9acThe B KOH(EPEHIINH, MTOCBAIICHHON
20-netnemy robmneto Konctutymmonnoro Cyma. Ilomuepknys, 4To
ocHoBHas muccus Koncruryrmonnoro Cyna 3akirodaercs B odecreye-
HUM cTabmIbHOCTH KOHCTUTYIIMM 1 BEpXOBEHCTBA 3aKOHA, TOCTh KOC-
HYJICS pELIeHUM, NMpUHATHIX Benermanckon Komumccuen B CBs3H C
AzepOaiikaHoM.

[TomuepkHyB, 4TO KOH(EPEHIMs TMOCBSIIEHA aKTyaJIbHOH TeMe,
JIx.ByKHKKHO OTMETWII, YTO €Ile OAHa 3ajada KOHCTUTYIIMOHHOIO
Cyma cBsizaHa ¢ 3alIMTOM IpaB TpaXkJaH, HEIOIMyIIeHHEM (aKToB
HECIIPaBEAJIMBOCTH, C KOTOPBIMM OHM MOTYT CTOJIKHYTBHCS.
BepXoBEHCTBO 3aKOHA, ABJSIFOIIEECS OJHUM M3 INIABHBIX IPUHIIMIIOB
IPAaBOBOIO TOCYAAPCTBA, COCTOUT M3 IIATH OCHOBHBIX KOMITIOHEHTOB.
Tak, KaX/Ibplil U3 TAaKUX KOMIIOHEHTOB, KaK IOPHIUYHOCTb, OIPEIEIICH-
HOCTb, COKpaIlieHre (haKToOB 3JI0yHoTpeOeH s, 60pbda ¢ TUCKPUMUHA-
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LMEN U MPEB3ATOCTbIO U BO3MOXKHOCTh BBIXO/Ia HA FOCTHILIMIO, MPE.-
CTaBJISIET BAKHOE 3HAYEHUE B CTPOUTENBCTBE MTPABOBOTO IrOCYApCTBA.

PyxoBonutens nporpammbl «IIprOnmkeHre K eBponeicKiUM CTaH-
napram Ha FOxxnom KaBkase B obmactu mpaBa» ['epmanckoro o0riecTBa
MexTyHapoaHoro cotpynaudectsa (GIZ) Tomac Meiiep, oTMeTHB, 4To
Koncruryumonnsiii Cyn AszepOaiimkanckoit PecryOnuku oprann3osai
Ps BaKHBIX MEPOIPUSATHM, Mepeai NO3ApaBiIeHHs 10 CIydaro roou-
nes. T.Meliep ckazai, 4To MpaBoBasi OOLIECTBEHHOCTh psiia CTpaH, B
TOM ymcie ['epMaHuu, B HaCTOsIIIIEe BpeMs aKTUBHO 00CYKIaeT BOIPOC
0 TOM, sIBJISIETCS JIM caMa KOHCTUTYy1Hs 3aKOHOM.

[loguepkHyB, uto B pa3BuUThIX cTpaHax KoHctutyrmonssli Cyn
WIpacT BaXHy posb, T.Meliep cka3ai, 4TO NPUHATHIE 3TUM CYIOM
MOCTAaHOBJICHUSI SBJISIIOTCS  CBOETO pPOAA M3JIOKEHHEM TEeKCTa
OCHOBHOTO 3aKOHA.

BoicTynuBmas Ha KOHpEpeHUMH C JOKJIAJOM Ha TeMy
«O(hexTrBHBIE HHCTUTYIIMOHATIBHBIE MEXaHU3MBI, 00€CIICUNBAOIIIE
paBHOIIPaBHE» YIIOJTHOMOYECHHBIN 1O TpaBam 4esioBeka (OmOyacmaH)
Azepbaiimkanckor Pecriyonuku Onemupa CyneliMaHoBa MOTYEPKHY-
na, yto B 2018 romy, sBisitoieMcs 3HaMeHaTeIbHbIM JIJIs1 Halllei cTpa-
HbI BO MHOTMX OTHOIICHMSX, oTMedaroTcs 100-neTHui ro0miel co3aa-
HUsL AzepOaiipkaHckoil Jlemokparndeckoil Pecriyonmuku, 20-neTHuid
toomnert Koncruryrmmonnoro Cyna, U nepeniana B CBSI3HU C 3TUM CBOU
no3apasieHusa. OHa OTMETHIIA, YTO, OCTaBasICh MPUBEPKEHHON JEMO-
KpaTH4eCcKUM NpuHIMnam, PecryOmrka obecnieuria st BCEX rpakaaH
NPUHLUIBI PaBHOMPaBHs, KOTOpble cirycTst 30 jeT ObLIM OTpaskeHbI B
Hexnaparmu mipas yenoBeka OOH.

[ToquepkHyB, uto nepBass KoHCTUTYIMsI Hallel HE3aBUCUMON pec-
myOIMKH ObUIa MPUHSATA ITyTEM BCEHAPOAHOTO 00CYXKIECHUS MTOCTIe BO3-
BpallleHWss K BIAacTU Belwkoro Juaepa leimapa Aunwuesa,
3.CyneiiMaHoBa cKa3aia, 4To TpeTh crareii OCHOBHOIO 3aKOHA CBSI3aHa
C MpaBaMu M CBOOOIaMU YEJIOBEKA.

Onpmupa CysieiMaHOBa OTMETWJIA, YTO YCIEHIHAs JEATEIbHOCTb
Koncturymmonnoro Cyna B 0o0facTé yTBEP)KACHHUS BEPXOBEHCTBA
KoHCcTHTYIIMM 1 3aKOHOB, IIPaB ¥ MPUHLIMIIOB PABEHCTBA KaKI0I0 CO3-
Jlajia B HAILICH cTpaHe OJaronpusATHBIE YCIOBHS B 3THX 00NacTsax. OTu
MPUHLMIBI BXOJAT TAKXKE B YHUCIO OCHOBHBIX IEJIell HMHCTUTYTa
Ombyncmena. CopmupoBasiiieecst B Halllel CTpaHe KOHCTPYKTHBHOE
corpyaHuuectBo Mexay KoncturynmonHeiM CynoM M HHCTUTYTOM
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OmOynicMeHa co3alio TIparMaTuiHbId MEXaHU3M B OOJIACTH 3aIllUThI
npaB U cBoOox uenoBeka. [locranoBnenus, npunsaTbie KOHCTUTYIIMOH-
HBIM CyJIOM Ha OCHOBE 3arpocoB OMOyacMeHa, ciryxat 3pGeKTHBHOMY
o0ecriedeHNI0 BEPXOBEHCTBA 3aKOHA, IIPaB U CBOOO]T YEJIOBEKA.

BoicTynuBmias ¢ noknagoM Ha TeMy «KOHCTUTYIIMOHHBINA Ha/30p:
onblT  ABcTpum» npencenarens  KonctutymumonHoro  Cyna
ABcrpuiickoii Pecrryonmku bpumkut bupreitn ormeTwiia, 9to mporiecc
CO3/IaHUSI COBPEMEHHBIX KOHCTUTYIIMOHHBIX CYJIOB TOMy4dms Oosee
IIMPOKMK pa3Max B OCHOBHOM Iociie Bropoin MupoBOM BOWHBL
MuHyBIIMIT TIEpUOA TOKa3aj, 4YTO HOPMaJIbHAsl NESITEIbHOCTh
Koncturytmonnoro Cyna HeBO3MOXHaA 0€3 JIEMOKpATHH U BEPXOBEH-
cTtBa 3akoHa. Konctutynmonnsiii CyJ1 Bceraa NpUHUMAET MTOCTAHOBIIE-
HUsI, 00eCreYrBaroIIe COOTBETCTBHUE 3aKOHOB, HA OCHOBE KOHKPETHBIX
npaBuiiax u 0e3 yyera NOJIUTHYECKUX UHTEpecoB. IMEHHO 3TOT MpuUH-
un — npusaTie KoncruryumonnsiM Cy1oM OCTaHOBJIEHUH, Oepst 3a
OCHOBY HE MOJUTUYECKHE (aKTOPhl, a UCKIIFOUUTEITBHO COOTBETCTBHE
3aKOHOB, CTaJl TNPUYMHOM OoNbllIero JoBepuUs JIIOAeH K
Koncrurymmonnomy Cyy.

[Ipencenarens Koncturynmonnoro Cyma CrnoBarkoit PecmyOmuku
HBerra MarneiikoBa B 10kjajie Ha TeMy «HekoTopbie BOITpOChI KOHCTH-
TYLHHMOHHOT'O NPABOCYAMsD» KOCHYJIACh JAPYKECKUX OTHOUIEHUI MEXIY
AzepbaiimxanoM n CrnoBakueil. OHa OTMETHIIA, YTO B 00EUX CTpaHaX
3ByYUT OIpEIENICHHAs KPUTHKA, CBSI3aHHAsI C KOHCTUTYLHMOHHBIMU
CylaM{, U 3TO €CTeCTBEHHO. II0TOMy YTO KOHCTUTYLMOHHBIE CY/Ibl
(GyHKIMOHHUPYIOT HEe B BakyyMme. OJHAKO 3Ta KPUTHKA JODKHA OIH-
parbcsi Ha peajibHble (PaKThl U OOOCHOBAHHYIO TPABOBYIO TO3HUIIMIO.
OTMeTuB, 4TO KPUTHKA HE CO3AAET OCHOBY JJIsl TUCKPEAUTALIMU TPH-
HSTBIX TOCTAHOBJICHUM, TOCThS CKa3aja, 4YTo0 KPUTHKA CY/IEOHBIX TIOCTa-
HOBJICHUI UCXOIUT U3 UX XapakTepa.

KochyBmmch 3HaueHus: cOaNaHCUPOBAHHOW  JESTEIBHOCTU
Koncrutymmonnoro Cyna, npencenarens KoncturyimonHoro Cyna
CrnoBakum pacckasana o npouecce co3nanusi OCHOBHOIO 3aKOHa, BaXK-
HBIX TPeOOBAHUSX I HOPMAJILHOTO (DYHKIIMOHUPOBAHUSI KOHCTUTY-
LUOHHBIX CyZOB. B 3aKitoueHHne CBOEro BbICTYIUIEHHS TOCTbs Mepe/ia-
J1a TO3/IpaBJICHUs IO CITy4aro 1o0uies U noxenana KoHctutylimonHomy
Cyny Asepbaiimkanckoii PecriyOonuku v Bripeib MPUHUMATH TPaBIITb-
HbIE U KQUECTBEHHBIE PEIICHUSI.
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BreicTynuBimii ¢ qokiagoM Ha Temy « KOHCTUTYIIMOHHOE MpaBoCy-
€ B NPOLIECCE PA3BUTHUA COBPEMEHHOIO IIPABOBOIO TOCYHAAPCTBA»
npencenarenb Koncrurymuonnoro Cyna Pecriyonuku benapycs [letp
MuxknameBny pacckasan o aestenbHoctd Koncrutynmonnoro Cyna B
ero CTpaHe, OTMETWJI, YTO IPaBOBOE TOCYNApCTBO (OpMHpPYETCsl Ha
OCHOBE OTPaKEHHBIX B KOHCTUTYyIIMM LIEHHOCTEH WM NPUHLUIIOB.
[lomuepkHyB, 4TO paBEHCTBO KOHCTUTYLIMOHHBIX LICHHOCTEH SIBIISICTCS
Ba)KHBIM BKJIQJIOM B CTaOMJILHOCTH B 0011ecTBe, [1.Mukamesuy orme-
TWI, 4TO0 benapych — AeMOKpaTrudeckoe, COLUAIbHO-IIPABOBOE TOCY-
JApCTBO, JOBEI 10 BHUMAHUS, YTO B COBPEMEHHBIN IIEPUO, KOHCTUTY-
LIMOHHBIE LIECHHOCTU HOCAT HOBBIN CMBICIL.

ToBopst 0 nEATENBHOCTH IPABOBOIO TOCYAAPCTBA B HACTOALIEE
Bpems, [1.MuknameBud kocHyscst (GOpMUPOBaHMS B TIEPUOJ II00AITH-
3aLMU HOBBIX TEHIECHIMI C TOYKHU 3PEHUSI KOHCTUTYIIMOHHBIX ITPUHIIN-
OB M IeHHOcTeW. OH TakkKe BbICKAa3aJl CBOE MHEHHME O BaXKHOCTHU
COXpaHeHUsI cOOTBETCTBU KoHCTUTYIIMY C ydeToM c(hopMUpOBaHHBIX
KOHCTUTYLIMOHHBIMHU CyIaMU ITPABOBBIX IMO3ULHI, BEPXOBEHCTBA 3aKO-
Ha, HAIIMOHAJILHBIX HUHTEpecoB, Ha3Bal KoHcrtutyimonnslii Cy opOu-
Toli OCHOBHOTO 3aKOHA.

[pencenarens Koncturyrmonnoro Cyna PecryOnuku MoHTeHerpo
Hparomo6 JlpamkoBud, BBICTYNIUB C JOKJIAJOM Ha TEMYy
«Konctutytmonnsiii Cyn PecryOmrkun MoHTEHErpo Kak 3allUTHHUK
KOHCTUTYIIMOHHOTO IPaBOIOPS/KA, TpaB M CBOOOJ] YEIOBEKa», OTME-
!, uyTo KoHctutynmonnslii Cyn MoOHTEHErpo sIBIISETCs TOJHOIPaB-
HBIM BBICIIMM CyA€OHBIM OPTaHOM C TOYKH 3PEHUSI UCTIOTHEHUSI M0JI0-
»eHnid Koncturynmu n 3akona. [loguepknyBs, uro KoHCTUTYIIMOHHBIN
Cyn 3aHMMaeT Ba)XXHOE€ MECTO B TOCYJApCTBEHHOW BJAcCTH,
J1.JlpamkoBry MOAENUIICS OIBITOM CBOEH CTpaHbl, CBS3aHHOU C Jes-
TEJILHOCTBE0 KOHCTUTYIIMOHHOTO Ccyza.

BeictynuBimii Ha KoH(pepeHunu ¢ goknanoMm «LlenHoctu B Teopun
Y [IPAKTHKE CyAEOHOr0 KOHCTUTYLIMOHAIM3MA: OCHOBHBIE MTApAaMETPhI U
npuoputetsl» cyapsd KonctutyumonHoro Cyna Poccuiickoit
Oenepanmu Hukonait boHmape nepenan no3apasieHus MPEAcenaress
Koncrutynmonnoro Cyna Poccuiickoit @enepanun Banepust 3opkuHa
no ciyvato robwnes. H.bonmaps ormerwn, 4to, Hapsmgy C MPOTHUBO-
PEYMBBIMA TEHACHLUMSAMU B COBPEMEHHOM KOHCTUTYLMOHAIA3ME, B
9TOM chepe Takke UMeroTcs Tpaauuui. OTMETHB, YTO MHOTHUE CTPAHBI
OOBbEIMHSIOT OIMHAKOBBIE KOHCTUTYIIMOHHBIE MpaBa, TOCTb MOTYEPK-
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HYJI, 4YTO TIOTOMY U NPEACTOSIINE 3a/1a4 OAMHAKOBBI. BbIpaxkast oTHO-
IIEHUE K BOMNPOCY OTIMYMUNA B ONTHUMAJIBHBIX ITOCTAHOBJIEHUSAX B KOH-
CTUTYLMOHAJIBHBIX CUCTEMaX pa3lUYHbIX CTPaH, OH paccka3ayl O He-
JIOCTaTKe PaBEHCTBA, OTMETWJI 3Ha4€HUE MNOBbIIeHUs ponnu KoHcTu-
TYLIMOHHOI'O Cy/Zia B [IPaBOBOM CHCTEME.

Cynbst EBponetickoro Cyna no npaBam uenoBeka JIstud ['yceiiHoB B
cBoeM joknane «Pomp Koncrutymmonnoro Cyna AszepOaiipkaHCKOM
PecniyOnuku B ummuiementanuu EBporneiickoit KonBeniu o 3amumre
IpaB yYeJIoBEKa U OCHOBHBIX CBOOOI» OTMETWJ, YTO MMILIEMEHTAIHs
EBporneiickoii KoHBeHIIMN HEBO3MOYKHA O3 y4yacTHs HaIlMOHATBHBIX
cynoB. Mexanu3m EBponeiickoit KoHBeHIIUM HOCUT CyOCHIMAIbHBIMN
xapakrep. Tak, obecrieueHre mpas U cBOOOJ YeJIOBEKaA, B IEPBYIO OUe-
pellb, SIBISIETCS OTBETCTBEHHOCTBIO TOCYIAPCTB, M ATU MpaBa J0JHKHBI
OBbITh OOECreueHbl Ha HAIIOHAJIBHOM YpOBHE. DTO TpeOOBaHUE OTHO-
CHUTCS KO BCEM I'OCYJAPCTBEHHBIM OpraHaM, B YACTHOCTH, K CyJaM.

Bbu10 OTMEUEHO, YTO MPUMEHEHNE HALMOHAIBHBIMU CY/IaMH, B TOM
yucie KOHCTUTYIIMOHHBIM CyZIOM, IPELEIEHTHOTO IIpaBa EBporeiickon
KonBeniuu u CtpacOyprckoro cyaa, SIBISIOIIETOCS €€ COCTaBHOMN
YaCThlO, UIPAaeT BAXKHYIO poib B HMMIuleMeHTaimu KonseHiyn. B
nocienaue rtoapl  Koncturynumonusii Cynm  AszepOaifxaHCKON
Pecny6nuku gacto cebutaercst Ha moctaHoBiieHust EBpornieiickoro Cyna.
To, yto Konctutynmonnslii Cyst B CBOMX ITOCTAHOBIICHUSIX CCBUIACTCS
Ha pemienus Eponelickoro Cyna, MMeeT Ba)KHOE 3HAYEHUE C TOYKU
3peHuss uMIUieMeHTauuu KOHBEHIIMM W NPUMEHEHMsI pELICHM
EBponetickoro Cyna.

Cynbs EBponeiickoro Cyna o mpasaMm uenoBeka [lerep Ilax3omnait,
BBICTYIIasl C JOKJIAJIOM Ha TeMy «Jluanor Mexry KOHCTUTYIIMOHHBIMU
cyaamu 1 Eponeiickum CyrioM 1o rnpaBam 4esoBeKa» 0C000 OTMETHII
posib CTpacOyprckoro cyga B IpoLecce auajiora MEKAIy KOHCTHTY-
LMOHHBIMM CylaMu CTpaH U EBporneickum cynom. Ykaszas Ha TO, YTO
TPOLIECC UCTIOTHEHUS 00sI3aTENbHBIX TIOCTAHOBIEHUH OCYIIECTBIACTCS
B HECKOJIbKO 3TanoB, [I.Ilak3omaii ormerwin, uto pemenust EBporei-
ckoro 1 CtpacOyprckoro cynoB HOCAT CyOCHIMATIbHBINA Xapakrep Juis
crpad. OHAKO rocyapcTBa BO M30ekKaHHE MMOBTOPEHMs HapyIIEHHHA
3aKOHa MOTYT BHECTH OIPEJEJICHHbIE NPAaBKM B CBOU 3aKOHOJATEJIb-
crBa. [loromy uto cyGcuauapHocTh TpedyeT obecrieueHus 3(pdexTrs-
HBIX IIPABOBBIX CPEACTB MPOTHB HAPYLICHHUsS IpaB 4enoBeka. C 3Toi
TOYKH 3PEHUsI IUIOAOTBOPHBIA auanor mexny Esponelickum CynoM u
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cylamy, IpuUMeHSIoNMMHA KOHBEHIMIO, UTpaeT BaKHYIO posb. Tak,
€CIIM MECTHBIE Cy/bl OyIyT JTydllle N3y4aTh MPOLECCHI, MPOUCXOISIIIE
BHYTPH CTPaHBbI, TO 3TO €Ille OOJIbILE MOBBICUT POJIb JAHHOTO COTPY/-
HUYECTBA.

Cynps Koncturynmonnoro Cyna PoBman Mcmanios, BeicTynas ¢
JoKJIaloM Ha TeMy «Oo0ecrieyenue cyneOHOM 3aliThl ¥ IPUHIMIT 3¢-
¢exrrBHOCTH B npakTuke Koncrutynmonnoro Cyna AszepOaiixaHckoi
PecriyOnukmy», ormerw1, uro Koncrutyums AszepOaiiipkaHa, Kak U
KOHCTUTYLIMA APYIHX JEMOKPATHUECKUX TOCYAAPCTB, NPHHATBHIE BO
BTOpPOM NOJNOBUHE XX BEKa, XapaKTEPU3yeTCsl 3aKPEIUICHUEM IIHUPOKO-
ro Karajora mnpaB uenoBeka. OTpakeHHe B KOPOTKOM M aOCTpaKkTHOU
(opMe MHOTHX KOHCTUTYLIMOHAJIBHBIX MOJIOKEHUH, KacaroIuXcsl [paB
YesioBeKa, He 0CIa0WIo MOTEHIMAI 3alllUThl 3THX IpaB, HA00OpOT, B
HEKOTOPBIX CIIy4asX B PE3y/IbTare TOJKOBAHWS KOHCTUTYLIMOHHBIMU
CyJlaM{ MPUBEJIO K TOMY, YTO OHU CTaJIM 00J1a/1aTh IIUPOKUMHU BO3ZMOXK-
HOCTSIMU 3aIlIUTHI.

PHcmannoB nomuepkHyin, yro Koncturyimonnsii Cyz, IpUMeEHsIs
NpUHIMI 3PPEKTUBHOCTH, MPUIAET MAKCUMAJIbHOE 3HAYEHNE KOHCTH-
TYLUHMOHHBIM TOJNOXKEHUsIM. [IpuMeHeHre Teneoaornyeckoro ToJIKOBa-
HUSI BMECTE C MPUHIUIOM 3PPEKTUBHOCTH M03BOIIsIeT KOHCTUTYIIMOH-
HoMy Cyny cocpeIoTOYMTh BHUMAHUE HA «PEaTbHOM TOJIOKEHUH JINY-
HocTh». llpumenenne mnpuHImma 3()(HEKTUBHOCTH B MPAKTHKE
Koncrurynmonnoro Cyna co3naer ycloBus ISl pa3BUTHSL COEPIKaHUs
npaBa CyIeOHOM 3aIUThI, BO3JIOKEHHS OIPEACTIEHHBIX MO3UTUBHBIX
00513aTeNbCTB M HA COOTBETCTBYIOIIME TOCYJAPCTBEHHBIC OpPraHbl C
LEJIBI0 pealiu3aliy 3TOro MpaBa M, B KOHEYHOM CYETE, PaCIIUpPEHUsI
BO3MOYKHOCTEW 3aIlIUThI IPAB YEJI0BEKA.

Cynps Koncruryumonnoro Cyna Ykpanusl Buktop I'oponosenko,
BBICTYIIMB C JIOKJIaZIoM Ha TeMy «IIpHHIMI paBoBOro rocynapcrsa B
npaktrke Koncrurynnonnoro Cyna YKpauHbl: 3BOJIIOLUS Pa3BUTUS U
NEPCIEKTUBBI, CBSI3AHHBIE C IPUMEHEHUEM UHCTUTYTA KOHCTUTYIIMOH-
HOM 7KaJ100b1», Iepea Mo3IpaBlIeHus 1Mo cirydaro 20-JIeTHeTo 1o0ues
Koncrurynmonnoro Cyna AszepOaiimkaHckoil PecryOmuku, BbIpazui
YZIOBJIETBOPEHHE YUYaCTHEM B KOH(EPEHIINH, TOCBAIIEHHONW 3TOMY 3Ha-
MEHaTelIbHOMY CcOObITHIO. OH moxenain, 4yToObl KOHCTUTYLMOHHBIH
Cyn AsepOaiixanckoil PecnyOnuku Bcerma siBisiics  (iarMaHOM
npaBa.
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[loguepkHyB, YTO B TEOPUH IIPaBa CYLIECTBYIOT PA3IMUHBIE TIOIXO-
Ibl, CBS3aHHBIE C IIPUHLIMIIOM BEPXOBEHCTBA 3aKoHa, B.IopomoBeHko
OTMETWJI, YTO MPEAOCTABICHUE IpakJaHaM YKpauHbI IpaBa Ha MH]U-
BUIyalbHYI0 kanoOy B Konctutyimonssiii Cyp sIBISETCS BaKHBIM
I11ar'OM B CTPOUTENILCTBE IIPABOBOIO TOCYAAPCTBA.

Cynest Koncturynmonnoro Cyna Pecnyomuku CepOusi Tomucia
CrolikoBUY B CBOEM J0KIaJie «BepxOBEHCTBO NpaBa U KOHCTUTYIIUOH-
HBIN CyeOHBIN HA/130p», OTMETHII, YTO BEPXOBEHCTBO 3aKOHA O3HAYAET
BCceoOlliee paBHOIPaBHE, CBA3aHHOE ¢ 00eCreYeHueM MpaB U CBOOO/I.
KoHCTUTYIIMOHHBINM Cyl Kak OpraH, OCYIIECTBISIONIMIA Haa30p 3a
WCIMOJIb30BAHUEM BCEMHM CTOPOHAMHU KOHCTUTYLIMOHHBIX IIPAB, BBICTY-
MaeT B POJM CTPYKTYphI, cozfaromien Oananc. C 3Toil TOUKUA 3pEeHUs
Koucturyimonnsiii Cyn BBIIOJNHSAET POib OTAEIBHOrO opraHa. Ha
camoM Jene 310 — KOHCTUTYLIMOHHBIN Cy/l TOCYyIapCTBEHHOW BIIACTH.

T'oBOpst TakxkKe O CiTydasix 3710ynoTpedneHus BEpXOBEHCTBOM 3aKOHA,
T.CroiikoBr4 pacckaszai o psijie CyAeOHbBIX e, pacCMaTpHBAaEMbIX B
€ro CTpaHe C 3TOW TOYKH 3PEHUSI.

[Ipencenarens Koncturymmonnoro Cyna Pecrmybmuku Maxkenonus
Hukoma lBaHOBCKMI, BBICTYNIMB C JOKJIaAOM Ha TeMy «Poib
Koncrurynmontnoro Cyna PecryOnuky MakenoHust B 3aliUTe OCHOB-
HBIX TIPaB M CBOOOM», MPOMH(OPMHUPOBAI CIyIIATENeH O JeHCTBUM
MexaHu3Ma KOHTpoJsi OCHOBHOIO 3aKkOHa B €ro cTpaHe. OH OTMETHII,
yto Koncturynnonssiii Cyn MakeToHHN KOHTPOJIMPYET COOTBETCTBUE
BCEX  MEXIyHapoAHbIX  coriameHuii  OCHOBHOMY  3aKOHY.
Koncturyrmonnsiii Cyn MakenoHnu, BeICTynasi B poJId rapaHTa Ipas
M CBOOOJ YeTIOBeKa, C OTHOM CTOPOHBI, 00ECNEUNBACT 3AIIUTY TIPAB
JIOZIEH, a ¢ APYTOM, — IPEJOTBPAIIAET PEITUTHO3HYIO U PACOBYIO JTUC-
KPUMHHALIUIO.

Cynps Koncruryrmonnoro Cyrma Benrpun Hmpe Myxanr B cBoem
JIOKJIa 1€ 107 Ha3BaHHEM «BOompochkl KOHCTUTYIIMOHHOTO CBOEOOPa3Us»
pacckasail O B3aUMOBJIMSIHUM YEJOBEUECKUX LIEHHOCTEW, 3aKOHOB U
Koncrurynmmonnoro Cyna. IlpoundopmupoBaB o JeATEIbHOCTH
Koucruryrmontoro Cyna Benrpuu, M. yxam coobmmr, uto ¢ 1 siHBa-
ps 2012 roma B KoHcTuTymm crpansl ObUTH IPOU3BEICHBI PyHIaMEH-
TasibHble n3MeHeHus. Kak unen EBponelickoro Coroza, Benrpus nomx-
Ha BBINOJHATH 0053aTENIbCTBA, BHITEKAIOIINE W3 OCHOBHBIX COIVIAllle-
Huil. B ciaydyae neobxomumoctu Koucturynmonnsiii Cyn Benrpun
MOKET TIEPECMOTPETh ITH 00s13aTeNbCTBA. TakyKe MPU BOZHUKHOBEHUU
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yrpo3bl OCHOBHBIM IpaBaM M CBOOO/IaM 4esioBeKa KOHCTUTYIIMOHHBII
Cyn obnaiaer mOTHOMOYMSMH, HEMEUIEHHO BMEIIABIINCH B BOIPOC,
00BEKTHBHO PacCMOTPETH MPOLECC.

Jlexan ropunndeckoro ¢axynsrera bakMHCKOro rocyaapcTBEHHOTO
yauBepcutera (BI'Y) Amup Anues, BBICTYNIUB C JOKJIAJIOM Ha TEMY
«HoBblii B3I Ha TMpaBa YeNoOBEKa B YCIOBHMAX DIOOAIM3ALUU U
BOITPOCHI UX 3aILUTHD, OT UMEHU CTYJEHTOB IOPUIMUYECKOTO (haKyJbTe-
ta BI'Y nepenan nozapasnenus no ciayyvaro 20-1eTHero rodues co3nia-
Hus KoncrtutynuonHoro Cyna. [0Bopst 0 MI040TBOPHOM COTpYIHUYE-
cTBe MeXxIy fopuaumueckuM (akynsrerom bBIY u KoHcTUTyIIMOHHBIM
CynoMm, A.AnueB noguepkHyi1, uto Koncruryumonssiii Cya npuHUMa-
€T BayKHbIE MOCTAHOBJICHUS, CBSI3aHHBIE C AKTyaJbHBIMU BONPOCAMH,
NPEICTABISIONIMMU OYeHb OOJbIIOE 3HAYEHUE ISl OOIIECTBEHHOCTH.
OH 0c000 OTYEPKHYI 3HAUYCHHUE MPUHATHIX KOHCTUTYIIMOHHBIM CyIOM
JIByX IOCTAQHOBJIEHUM, CBS3aHHBIX C BBITYCKHUKaMHM I10 CIIELIUAIBHO-
cT «MeXTyHapoJHOE IIPaBO», a TAKXKE OILIATON 00y4YeHHUs CTyJACHTa-
MU, MIOTEPSABLIMMH POAUTEIICH.

OTMmeTHB, 4TO CONEpKAHUE MEKIYHAPOIHBIX CTaHAAPTOB MOJABEPT-
JIOCh HEKOTOPOMY BIIMSTHUIO B CBSI3U C M3MEHEHHMEM B3IVIs1/Ia HA TpaBa
yesoBeka, A.AJneB cka3all, YTo MOSBUICS P/ IIPAaB HOBOT'O TTOKOJIEHUS
1 c(hOPMUPOBAIHCH UX TIPABOBHIC OCHOBBI.

BrictynuBmmii ¢ gokmagom Ha temy «OOpalieHue cyaoB B
Koncrutymmonnsii CoBer Pecnyonuku Kazaxcran» unen Koncrtu-
TynoHHoro coBera Pecnyomuku Kazaxcran Anmmbex TemepOekoB ot
MMEHH YJICHOB IIPEJCTABIIEMON UM CTPYKTYPBI ITO3IPaBUII KOJJIEKTHB
Koncrurynmonnoro Cyna AzepOaiimxanckoii Pecrrybmmku ¢ roommeem.
On ormerut, uto Koncturyumonnsiii coBer Pecryonuku Kazaxcran —
9TO TMPaBOBOM OpraH, KOHTPOIUpPYHOWH (OCHOBHOW 3aKOH.
[TomuepkHyB, uto B rpouuioM roxy B Koncturymro Kazaxcrana Obuin
BHECEHBI u3MeHeHus, A.TemepOEKkoB 10BeN 1O BHHUMAHUS, YTO
[Ipesupgent Pecnybnukum Kazaxctan MoOXeT o00paTutbes B
Koncrutynmonnsiii CoBeT Mo BOIIPOCY 3aIMTHI [TPAB YEJI0BEKA. Takum
oOpazomM, [Ipe3uneHT nomyvaeT npaBo HEMOCPEACTBEHHO KOHTPOJIUPO-
BaThb MCIIOJHEHUE 3aKOHA.

JlorieHT Kadenpbl MEXTyHApOIHOTO OOIIero mpaBa bakuHCKOTO
rOCyJapCTBEHHOIO yHHMBEpcuTeTa, npencenarens [lpesnnmyma
Komnernn ansokaroB Typraii ['yceiiHOB B CBOEM [IOKJIA/Ie HA TEMY
«[IpobremMsbl MpHU3HAHUSI TOCTAHOBJICHUI CYIOB 3apyOeKHBIX CTpaH B
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npomusBoacTBe Koncrutymmonnoro Cyma AsepOaiimxanckoir Pec-
nyonmukm» orMeTii1, yto Koncrtutyrumonnsiii Cyn A3zepOaiimxaHcKoit
PecnyOmnuku cBoel 1eSITebHOCTBIO BHOCUT BKJIA/ B Pa3BUTHE PA3IIHY-
HBIX cdep npaBa. OJHUM U3 3TUX HAMpaBICHUN SBISIETCS PAaCCMOTpE-
HUE B mociienHee Bpems B npou3BoacTtBe KoncrutynmonHoro Cyna
psina Kano0, CBI3aHHBIX C MPU3HAHWEM TIOCTAHOBIICHUN CYJIOB 3apy-
OEXHBIX TOCYAAPCTB.

bb10 0TMEUEHO, YTO 3a OCIETHUE S-6 JIET B PE3YyJIbTaTe aKTHUBHU3a-
UM MEXIYHAPOAHBIX CBSI3eH (U3UUECKUX M IOPUAMYECKUX JIHII
AzepOaiikaHa yare BCEro BCTPEUAeTCs BOIMPOC MPHU3HAHUS MOCTa-
HOBJIEHUI 3apyOeKHbIX cynoB. [lopsaok MpuU3HaHMS pEIEeHUH CY/I0B
3apyOeKHBIX TOCYIApCTB PEryAHpyeTcs MOJImKEeHUAMHU | pakaaHcko-
[IpoueccyansHoro Komekca AsepOaifpkaHa ¥ MeEXTyHAPOIHBIMH
COIVIALLIEHUSIMH.

BoicTynuBIMe B AMCKYCCHSIX, COCTOSIBIIMXCS IOCIIE JOKJIaJIOB,
cynbs Koncrurymmonnoro Cyma A3sepOaiimpkanckoit PecmyOnmuku
Cynaba ['acanoBa, HauaJIbHUK YTPaBJICHUS 110 MPaBaM YeJI0BEKa U CBS-
35iM C OOIIeCTBEHHOCThI0O MuHucTepcTBa roctriii Pauk ['ypOaHoB,
3aBeyroIMi Kadenpoil mpaBoBeaeHUs HarmoHaapHOM akageMuu
aBuaiu MoOparum ['ynueB pacckazamu 00 yCHEUIHOW NEsITeNbHOCTH
Koncturynmonnoro Cyna Azep6aiikanckoit Pecryonmku.

[Ipencenarens Koncturynmonnoro Cyna AsepOaiimxaHCKoi
Pecny6muku ®@apxan AGmyniiaeB BbIpa3uil IPU3HATELHOCTh YYaCTHU-
KaM 3a TO, YTO OHHU BBICTYIWJIM C UHTEPECHBIMU JOKJIa/IaMU Ha aKTy-
abHbIe TeMbl. [loguepkHyB, 4T0 Ha KOH(EPEHIIMU ObUTH TPOBEICHBI
IUIOZJOTBOPHBIE OOCYXKJIEHHS 10 Pa3IMYHbIM HAIlPaBJICHUSM IpaBa, B
YAaCTHOCTH, O MPABOBOM T'OCYAAPCTBE W KOHCTUTYLIMOHHOM IIPAaBOCY-
JIMH, TIPO3BYYaId MHEHHs U mpeioxkeHus, O©.AOmyniaeB OTMETHI,
YTO, HECMOTPS Ha paCXOKJIEHUSI BO B3IVIsIaX IO HEKOTOPBIM BOIIPOCAM,
MHEHUS 10 OCHOBHBIM KOMITOHEHTaM MpaBa MOJHOCTbIO COBIA/IAIOT.

[Ipencenarens Koncturymmonnoro Cyaa BbIpa3usl IpU3HATENb-
HocTh Benenmanckoii Komuccum Coera EBponbl u ['epmanckomy
00IIECTBY MEKTyHAPOIHOTO coTpynHuuectsa (GIZ) 3a akTusHyIo nos-
JIEP>KKY B OpraHu3aIiii KoH(pEpeHIIHH.

[Ipencenarens Benermanckoii Komuccun Cosera EBporibl Jxanuu
ByKuKKHO BbIpa3uil MPU3HATENBHOCTD 3a BBICOKUI YPOBEHb OpraHU3a-
mun  KoHdepeHuu. [loguepkHyB, YTO OTHOIICHUS MEXKIY
AzepbaiimxanoM u Benernmanckoi Komuccunelt onuparorcst Ha 0Ty
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UCTOPHIO U TUIOAOTBOPHOE cOTpymHMuYecTBO, J[x. Bykukkmo ocoGo
OTMETHJI 3HAUYE€HUE MEPOIIPUSITHS C TOUKU 3pEHHsSI POBEICHNUS 0OMEHa
OIBITOM MO MPABOBOMY TOCYAAPCTBY M KOHCTUTYLIMOHHOMY IPaBOCY-
0. OH ele pa3 nepeal mo3apasieHus 1o ciuy4varo 20-1eTHero rou-
nest co3nanusi KOHCTUTYIIMOHHOTO cyza.

OrmetuB, uto Koncturyuumonnsiii Cyzi sSiBIIsSI€TCS TapaHTOM COOIIO-
nennst Konctutyimu, obecrieueHns mpaB U CBOOOJ YellOBEKa, BEPXO-
BEHCTBA 3aKOHA B CTpaHe, PyKOBOAUTENb MporpaMMsbl «I Ipubmmkenue
IOxHOr0 KaBkaza K eBpONEHCKHM CTaHaapTaM B IIPaBOBOW cdepe»
['epmanckoro o00I1IeCTBA MEXKIYHAPOAHOTO COTpyAHMYecTBa Tomac
Metiep 3asBui, uyro Koncturyrmonnsiii Cyn — MOOWIIBHASL CTPYKTYPA,
OCYIIECTBIISIFOIIAs TMHAMUYHYIO AESITeTbHOCTD. [lomuepkHyB, 4TO 115t
Konctutymmonnoro Cyna 20 jeT He OYEHb IJUTEIbHBIN MEPUOL,
T.Meitep ykazan Ha YCIEHIHYIO AEATEIBHOCTh KOHCTUTYLIMOHHOTO
Cyna Azepbaiimkanckoil PecryOnuky B 3TOT mepuo, ToKeNan ycre-
x0B Cylly ¥ B IPEACTOSIIIIHUE TOBI.

Ha stom mexmynaponHast koHdepeHius Ha Temy «[IpaBoBoe rocy-
JAPCTBO M KOHCTUTYIIMOHHOE MPABOCYAME: [ICHHOCTU U PUOPUTETHDY,
nocesiienHas 20-netuto Koncrutymonnoro Cyna AzepOaikaHcKon
PecrmyOnuku, 3aBepiimiia padboTy.
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Konstitusiya Mahkomasinin 20 illiyi ilo bagh beynalxalq
konfransin istirak¢ilar: ulu ondar Heydar 9liyevin mazarim
vd Sahidlar xiyabanim ziyarat ediblor

Azorbaycan  Respublikast  Konstitusiya  Mohkomasinin
yaradilmasinin 20 illik yubileyi miinasibatilo Bakida kegirilon
“Hiiquqi dovlst vo konstitusiya odalot miithakimasi: doyarlor vo
prioritetlor” movzusunda beynoalxalq konfransin istirak¢ilar: iyulun
6-da Foxri xiyabana golorok miiasir miistoqil Azarbaycan dovlotinin
memari va qurucusu, xalqumizin imummilli lideri Heydar Sliyevin
xatirasini ehtiramla yad edib, moazar1 6niins oklil qoyublar.

Gorkomli oftalmolog-alim, akademik Zorifo xanim Oliyevanin
maozari lizorino do tor ¢igoklor diiziiliib.

Sonra S$ohidlor xiyabanina golon qonaqlar Azorbaycanin
mistoqilliyi vo orazi biitovliiyli ugrunda miibarizods canlarindan
kecmis gohroman Voton dvladlarinin mozarlari {izorino vo “Obadi
mogol” abidasinin Oniino giillor qoyublar.
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Bakinin on hiindiir ndqtosindon Azorbaycan paytaxtinin
monzorasini seyr edon konfrans istirakcilarina sohordo aparilan
abadlig-quruculuq islori barads moalumat verilib.
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Y4acTHUKH MEKIYHAPOAHOHM KOH(pepeHIHH, NOCBALEHHOI
20-seTturo Koncrurynnonnoro Cyna, moceTuam MOruJIy
OO0meHanMOHAJIBHOTIO JIHepa
I'eiinapa AnmeBa n Asiero Hlexugos

6 MION YYacTHUKM Tpoxondiiel B baky mo ciaydato 20-netus
coznanus Koncrurynnonsnoro cynaa Azepoaiimkanckoii PecriyOnuku
MexayHapoaHo! koHpepenuun Ha Temy «IIpaBoBoe rocymapcTBo u
KOHCTUTYILIMOHHOE MIPABOCYAME: IICHHOCTH U IPUOPUTETHI, TPUOBIB
B AJUJIEIO0 TIOYETHOTO 3aXOPOHEHUs, TOYTHIIN aMATh apXUTEKTOPA U
co3ujaTessi COBPEMEHHOTO He3aBUCHUMOTO A3zepOaii»KaHCKOTo
rocyaapcTsa, 00IIeHAlMOHAIBHOTO JIJepa Hallero Hapona [elinapa
AnueBa, BO3J0XKWIA BEHOK K €r0 MOTHIIE.

Brlna Takke mouTeHa mamsTh BBIAIONIETOCs Y4eHOT0-0(TaIbMO-
jora, akajgeMuka 3apudbl XaHyM AJTUEBOM, BO3JI0KEHBI IIBETHI HA €€
MOTHITY.

3arem roctH, puObIB Ha Asuiero [llexumoB, mouTUIN MaMsTh
TepOMYECKUX CHhIHOBEH PoMuHBI, OTHAaBmIMX XH3HU B OOpbOe 3a
HE3aBUCUMOCTh U TEPPUTOPUAIIBHYIO 1IETTOCTHOCTh A3epOaiikaHa,
BO3JIOXKHJIM LIBETHI HA UX MOTUJIBI U K MeMopualy « BeuHblii OTOHBY.
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VYyacTHUKN KOH(epeHIMH, TO0BaBLIMECS TAHOPAMOI CTOJINIIBI
Azepbaiipkana ¢ caMoil BRICOKOM TOUKH baky, Obuti mponHpOopMu-
pOBaHbl O MPOBOAMMON B ropone padore 1Mo 6JaroycTpoicTBy H

CO3MJAaHHIO.
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Farhad ABDULLAYEV
Azarbaycan Respublikasi

Konstitusiya Mohkomasinin Sodri

Hormotli konfrans istirakgilart!

Hormotli qonaglar!

Xanmmlar vo conablar!

Icazenizla, ilk &nco “Hiiquqi dovlot vo konstitusiya adalet mithakimesi:
doyarlor va prioritetlor” movzusuna hosr olunmus beynolxalq konfransm
istirakgilarmi salamlamagq istordim.

Bugiinkii todbir miiasir dovlotgilik tariximiz tictin olamotdar hadiso olan
Azorbaycan Respublikasi Konstitusiya Mohkomaosinin yaradilmasimimn 20
illik yubileyina hasr olunmusdur.

Ominliklo deyo bilorik ki, 20 il ovval Ulu Ondor Heydor Sliyevin
tosobbiisii ilo Azorbaycan Respublikast Konstitusiya Mohkomasinin
yaradilmasi 6lkomizdo Konstitusiyanin aliliyinin tomin olunmasi, habelo
Olkads gedon demokratik proseslorin daha osash gedisati yolunda ¢ox
miidrik vo shomiyyatli addim olmusdur.

Azorbaycan Respublikasi Konstitusiya Mohkomesi yarandig ilk giinden
baglayaraq, foaliyyot gostordiyi bu 20 il arzindo tizorine diison vazifalorin
6hdasindon layiginco golmoya ¢alismas, insan hiiquq vo azadliglarmin daha
somarali hoyata kecirilmosino imkan veron gorarlart ilo qisa miiddotdo
ictimaiyyatin etimadimni qazanmigdir.

Molum oldugu kimi, dévlatciliyimizin tarixindo daha ovval konstitusiya
odalot miihakimosi orqam1 mdvcud olmadigindan Azorbaycan
Respublikasimin Konstitusiya Mohkomasi heg bir “miras™ almamis vo 6z
faaliyyotini ag voraqdon baslammsdir.
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Hiiquqi dovlatin demokratik inkisafinin ayrilmaz elementi kimi ¢ixis
edon Konstitusiya Mohkoamasinin 20 illik faaliyyatini timumi tohlil edarkan
geyd edilmalidir ki, Plenum torofindon qobul edilmis 372 gorardan 345
gorar birbasa insan hiiquq vo azadhiglarinin qorunmasina yonalmisdir.

Xisusi ilo geyd etmok istordim ki, 6lkomizin hiiquq sistemindo
konstitusiya sikayati institutunun yaradilmas1 mohz Ulu Ondor Heydor
Oliyevin miitoraqqi vo miidrik tosobbiisii ilo baghidir. 2002-ci ilds kegirilmis
imumxalq sasvermosi-referendum naticosindo Osas Qanuna edilmis slavo
vo doyisikliklor naticasinda bir sira demokratik yeniliklorlo yanasi, Insan
hiiquglan iizro miivokkil (Ombudsman), mohkomalor vo har bir soxs, o
ciimlodon xarici votondaglar vo vatondaghgl olmayan soxslor Konstitusiya
Mohkomasine miiraciot etmok hiiququ olds etdilor.

Yeri golmigkon, mon kegon dovr orzindo Konstitusiya Mohkomaosinin
foaliyyotini tonzimloyon hiiquqi bazanin hazirlanmasinda bizimlo
omokdaslhq etmis dovlot organlarimin miitoxassisloring, bizim alimlorimiz,
beynolxalq toskilatlar, ilk 6nco Avropa Surast Venesiya Komissiyast vo
Almaniya Beynolxalqg Omokdasliq Comiyystino 6z dorin togokkiirtimii
bildirirom. Umumiyyatlo, mohkemo-hiiquq tacriibasinda beynalxalq hiiquq
normalarina, habelo Insan Hiiquglari iizra Avropa Mohkomasinin presedent
hiiququna  Konstitusiya ~Mohkomosinin  hiiquqi  md&vgelarinin
formalagdirilmasinda hor zaman xiisusi nom verilmisdir.

Bu giin 6z hiiquq sistemlorinds 6ziinomoxsus yer tutan konstitusiya
odalot miihakimosi organlart miiasir diinyada coroyan edon proseslorin
istirakeilarma gevrilorak, digar dovlet orqanlarmin {izlogdiyi ¢agirslar ilo
qarsilasirlar.

Qloballasma, regional inteqrasiya proseslori, beynalxalq vo milli hiiquq
qaydalar arasinda qgarsiligh olage konstitusiya adliyyosindon do yan kegmir.

Miiasir comiyyotdo hiiquqi tarazligin tomin edilmasi vacibliyino
ohomiyyat veran konstitusiya nozarsti orqanlart konstitusiya prinsiplori,
dayarlori vo normalari osasinda faktiki olaraq soxsiyyat, comiyyat vo dovlot
maraqlar1 arasinda harmoniyanmn aldo edilmasinds konstitusiya arbitrino
cevrilirlor.

Bu giin konstitusiya mohkomolorino comiyyatin inam va etimadim
dogrultmaga caligan, dusunulmus vo asaslandirilmig gorarlar gobul edon,
Konstitusiyanin aliliyini, insanmn vo ddvlstin maraglarmmn konstitusion
balansini tomin edon Osas Qanunun goruyucusu rolu moxsusdur.

Qeyd edilmalidir ki, Azorbaycan Respublikasinin Konstitusiya
Mohkomasi 6z faaliyysti ilo milli konstitusiya adliyyasinin tomalini
qoyaragq, 6lkomizdo qanungulugun tomin edilmasi isins 6z tohfosini verir.

Azorbaycan Respublikasinin - Konstitusiya Mohkomosi  dovlot
hakimiyyatinin  miihiim orqanma c¢evrilorok, mohkomo sistemindo 6z
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layigli yerini tutmus, foaliyyat gostordiyi dovr arzinds iso hiiququn bir ¢ox
sahoasindo xtisusi ohomiyyot dastyan gorarlar gobul edilmisdir.

Lakin bu giin, 20 il ke¢dikdon sonra, biz noinki gordiiylimiiz islori
giymatlondirir, hamginin goriilon islordon miisyyan noticalor ¢ixartr,
golacaya baxirig.

Damlmaz faktdir ki, miiasir diinya siiratlo doyisir, bizim hoyatimiza
tamamilo yeni amillor daxil olur, bununla da hiiquq sahosindo
tonzimlonmosi tolob olunan yeni saholor yaranir. Igtisadiyyatm, comiyyatin
vo dovlatin idars edilmasindo on yeni texnologiyalardan, siini intellektdon
faal istifado edilmosi dovrii baglanmisdir. Oz ndvbasinda biitiin bu yeniliklor
stibhosiz ki, digar saholordo oldugu kimi mohkomo-hiiquq foaliyystino do
tosir edir.

Texnologiyalar nohang potensiala malikdir, onlar vaxta vo maliyyo
vosaitlorino  qonast etmoklo bir sira proseslori tezlogdirmoys vo
miitoxassisloro daha ochomiyyatli mosalolor iizorindo dayanmaga imkan
yaradr.

Eyni zamanda diistiniiriik ki, hiiquq miistovisindo sosial vo psixoloji
olagolorin, insan hiiquq vo azadhglarinin miidafissinds oldo edilon
hadoflarimizin texnologiyalar il avaz edilmasi geyri-miimkiindiir. Belo ki,
hakim pesosindo insan faktoru xiisusi rol oynayir vo konkret mohkomo
miibahisosinin arxasinda duran insan taleyina on miitoraqqi rogemsal
texnologiyalar belo insan yanagmasini avoz eds bilmoz.

Qeyd edilmalidir ki, hiiquq ganunvericiliklo mohdudlagmir. O, 6ziinds
homg¢inin digor sosial tonzimlomolori, o climlodon monovi normalari,
adotlori, onanoalari vo comiyyatin gobul etdiyi digor amillori ehtiva edir.

Mohkomao 6zii-6zliiyiindo comiyyatin inkisafindan yan gala bilmoz. Cox
zaman mohkomo tocriibosi 6z inkisafinda qanunvericilik prosesini
gabaglayir. Bozon konkret isloro baxilan zaman ganunvericinin holo
tonzimlomays imkani olmadig problemlarin hall edilmasi tolob olunur vo
mon diistiniirom ki, konstitusiya nozaroti orqanlari yaranan cagiriglara
cavab vera bilon effektiv tosisatlar kimi ¢ixis edirlor.

Hormoatli Konfrans istirakgilar,

Inaniram ki, Azorbaycan Respublikasi Konstitusiya Mohkomosi
Azorbaycan Respublikasinin mohtorom Prezidenti conab ilham Bliyevin
demokratik-hiiquqi dovlot quruculugu, veotondas comiyyatinin inkisafi,
Konstitusiyada tosbit edilmis hiiquq vo azadhglarin somorali miidafiasi
istigamotindo garstya qoydugu 6hdsliklari bundan sonra da layiginca yerino
yetirocokdir.

Sizlari bir daha bugiinkii tadbirds salamlayir, “Xos golmisiniz” deyirik.

Siibha etmiram ki, bu Konfransda saslonan ¢ixislar bizim timumi isimizo
zongin tohfolor veracokdir.
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Fuad OLOSGOROV

Azorbaycan Respublikasi Prezidentinin
Hiiquq miihafizs orqanlari ile is vo
horbi mosalolor tizro komokgisi —
sOba miidiri

Hormaotli konfrans istirakgilari!

Xammlar vo conablar!

Sizi Azorbaycan Respublikasi Konstitusiya Mohkomaosinin yaradilma-
smm 20-ci ildoniimii miinasibati ilo tobrik edir, konfransin isino mii-
voffoqiyyatlor arzulayiram.

1995-ci il noyabr aymin 12-do imumxalq sasvermasi yolu ilo gobul
edilmis Konstitusiya Azarbaycan Respublikasinin dévlot quruculugunun,
dovlot vo insan, dovlot vo comiyyat arasindaki yeni miinasibotlorin osas-
larm1 qoyaraq Olkomizin inkisaf istiqgamotlorini hiiquqi, demokratik,
dunyovi dovlet quruculugu kimi miisyyanlosdirmisdir.

Demokratik doyarlors asaslanan, insan vo votondas hiiquglarinin vo
azadliglarinin tomin edilmasini ali mogsad kimi boyan edon Azorbaycan
Respublikasmim Konstitusiyas: konstitusiya nozarsti mexanizmini vo
Konstitusiyaninn aliliyini tomin edon Konstitusiya Mohkomasinin dovlot
hakimiyyati sistemindo miihiim rolunu va yerini miioyyon etmisdir.

Konstitusiya Mohkomosi 6lkomizdo demokratik, hiiquqi, diinyavi
dovlat quruculugu prosesinda faal istirak etmis, gabul etdiyi gorarlarla hor
kosin Azorbaycan Konstitusiyasina, ganunlarina hérmot vo ehtiraminin,
odalat, azadliq vo humanizm kimi prinsiplorin méhkamlondirilmasins,
demokratiyanin vo hiiqugi moadoniyyatin inkisafina, konstitusionalizm
ideyalarm hoyata kecirilmosino 6z tohfosini vermisdir. Konstitusiya
Mohkomosinin Konstitusiya normalarmin sorhi ilo bagh qorarlar
Konstitusiyada tosbit edilmis hiiquq vo azadliglarin mahiyyastinin genis
ictimaiyyot torofindon daha dolgun sokildo basa diisiilmosino imkan
yaratmusdir.
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Ominik ki, Konstitusiya Mohkomasi bundan sonra da Azorbaycanda
konstitusion normalarin, qanunvericilik vo diger hiiquqi aktlarin
Konstitusiya Miiddealarma uygun borqarar olunmast isindo soroflo
xidmat edocok, milli ganunvericiliyimizin miiasir diinya hiiquq sistemino
inteqrasiya etmasing 6z doyarli tohfolarini veracak. .

Azaorbaycan Respublikasi Prezidenti, mohtorom conab [lham Oliyev
Konstitusiya Mahkomasina tobrik moktubunu gondarib.

Icazonizlo bu moktubun motni ilo konfrans istirakcilarmi bdyiik
momnuniyyatlo tanig edirom.

Hormatli Konstitusiya Mohkomasi hakimlari vo amakdaglart!

Sizi Azorbaycan Respublikasi Konstitusiya Mohkomosinin 20 illik
yubileyi miinasibatilo tobrik edirom.

Konstitusiya Mohkomasinin yaradilmasinin 20-ci ildoniimi
Azarbaycan Xalq Ciimhuriyyatinin 100 illiyinin geyd olundugu ils
tosadif edir vo bu iki miihiim tarix Azorbaycan xalqmin giicli
demokratik onanslora malik olmasini ayani sokilds niimayis etdirir.

Miistoqil Azorbaycanda konstitusionalizm ideyalarinin inkisafi
xalqumzin timummilli lideri Heydar Oliyevin ad1 ilo birbaga baglidir. Ulu
Ondorin rohberliyi ilo hazirlanmis vo 1995-ci il noyabrin 12-do
timumxalq sasvermoasi yolu ilo gqobul edilmis Azarbaycan Respublikasinin
Konstitusiyas1 Azarbaycan xalqmin hiiquqi, demokratik, diinyavi dévlot
qurmaq niyyastini bayan etmis vo insan hiiquqlarmmn tomin edilmasini
dovlatin ali mogsadi kimi tosbit etmisdir.

Osas Qanunun aliliyini tomin etmok magsadilo 1998-ci ildo
Konstitusiya Mohkomosinin yaradilmasi konstitusiya islahatlarinin
novbeti 6nomli morholosi olmusdur.

Konstitusiya Mohkamasi ali konstitusiya odalst miihakimasi orqani
kimi samarali faaliyyati ilo Azarbaycan Respublikasinin hiiquq sisteminin
sabitliyinin tomin edilmosinds, onun davaml inkisafinda, milli ganun-
vericiliyimizin miuasir diinya hiiquq sistemino inteqrasiyasinda,
comiyyatdo huquq modoniyyatinin daha da yiiksoldilmasindo ohomiyyatli
rol oynamus, insan hiiquglarmin etibarli tominatgisina gevrllmlsdlr

Ominam ki, Azarbaycanda hiiquqi dovlst quruculugu prosesinin foal
istirakgist olan Konstitusiya Mohkomosi bundan sonra da olkomizdo
demokratik vo hiiquqi doyarlorin inkisafina 6z tohfosini vermokdo davam
edocokdir.

Bir daha Sizi tobrik edir vo Konstitusiya aliliyinin tomin edilmasino
yonolmis faaliyystinizds yeni ugurlar arzulayiram.

fTham OLIYEV
Azarbaycan Respublikasinin Prezidenti
Baki sohori, 5 1yul 2018-ci il
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Ziyafst 9SGOROV
Azorbaycan Respublikasi
Milli Maclisi Sadrinin
birinci miiavini

Hormotli Sadr!

Hormatli qonaglar!

Hormotli xanimlar vo conablar!

fcazo verin Milli Moclisin rohberliyi adindan Azorbaycan
Respublikas1 Konstitusiya Mohkomosinin 20 illiyi ilo belo bir motobor
konfransin kecirilmasi miinasibati ila sizi tabrik edim va isinizo ugurlar
arzulayim.

Azorbaycan Respublikasinin ilk milli Konstitusiyast olan 1995-ci il
Konstitusiyasinin osas maogsadlorindon biri insan hiiquq ve
azadliglarmin tomin olunmasi prinsiplorini vo Konstitusiyanim aliliyini
ehtiva edon prinsiplorin tosbit olunmasi idi. Bu giin homin prinsiplorin
osasinda homin doyorlorin qorunmasi {igiin etibarli mexanizmlor
miioyyon edilmisdir. Azorbaycanda Konstitusiya nozarsti institutunun
yaradilmast mohz demokratiyanin inkisafi istiqgamotindo iroli atilmis
¢ox miihiim addimdir.

Ulu 6ndor Heydor Oliyevin Konstitusiyanin hazirlanmasinda, gobul
edilmosindo gorgin liderlik omoyi vo tohfosi danilmazdir. Konstitusi-
yanin qgabulu dovlstciliyimizin méhkomlondirilmasi, Azarbaycanin
diinya birliyindo niifuzunun daha da artmasi baximindan ¢ox miihiim
ictimai-styasi hadiso kimi qiymatlondirilmalidir. Konstitusiyanin gabulu
yalniz yeni ictimai sistemin hiiquqi taninmasini tosdiq edon fakt deyil,
Olkomizin inkisafinin prinsipca yeni morhaloys gqodom qoymasinin
gostoricisi idi.
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Osas Qanun haqgigaton do milli dévlatciliyimizin inkisafina giicli
tokan veron miihiim amillordon oldu. Konstitusiyamizin hiiquqi dovlot
quruculugunun miasir tendensiyalarindan ¢ixis edorok bir sira yeni
institutlarin - Konstitusiya Mahkomosi, Insan hiiquqlari iizro Miivokkil
(Ombudsman), yerli 6ziintiidaroetms organlarinin yaradilmasina, dovlot
qurulusunda hakimiyyatlor bolgiisii prinsipino ciddi omal edilmasino
dair miiddoalar1 demokratik siyasi sistemin qurulmasinin zoruri sorti
kimi ¢ixis etdi.

Bu monada, Konstitusiya Mohkomasinin yaradilmasia hiiquqi dov-
lat, sosial dovlat vo votondas comiyyati aspektindon baxilmalidir. Ciinki
Konstitusiya nozarati o vaxt daha somarali faaliyyat gostarir ki, har ti¢
komponent comiyyatdo mdvcud olsun. Azarbaycan Konstitusiyasinda
har tic komponent oksini tapib. Azarbaycanda hiiquqi dovlst quruculugu
prosesi davam edir, 6lkomiz sosial dovlotdir vo Azorbaycanda votondas
comiyyoti barqgorar olub. Belo soraitdo veotondaslarin hiiquq vo
azadliglarmin yiiksok soviyyads tomin olunmasi xeyli asanlagir vo bu
Konstitusiya Mohkomaosinin isini daha da somarali edir.

Konstitusiyaya osason, Azorbaycan dovlstinin ali mogsadinin insan
vo vatondas hiiquq vo azadliglarinin qorunmasi vo onlarin layiqgli hoyat
torzinin tomin edilmosidir. Konstitusion prinsiplorin comiyyatdo
bargorar olmast hiiquqi dovlst konsepsiyasinin 6ziinii dogrultmasimi
sartlondiron amillordendir. Bu giin Azarbaycan bu realliglarla yasayir.
Konstitusiyamizda bu institutlarin tosbit olunmasi onu demoyo osas
verir ki, biz haqgigaton demokratiya yolundayiq.

Azorbaycanin bu giinkii inkisafi, 6lkomizdo Avropa yurisdiksiyasinin
totbiqi vo insan hiiquq ve azadliglarmimn tomin olunmasi istiqgamatindo
hoyata kegirilon islahatlar Azorbaycanin hiiquqi dovlst quruculugu
yolunda gatiyyatli addimlar atmasimin gostaricisidir.

Oton 20 ildo Konstitusiya Mohkomasi {izorino diison Shdoliklori
ugurla yerina yetirarok dovlot organlari sisteminds 6ziinomoxsus layiqli
yer tutmusdur. Azorbaycan Respublikasinin Konstitusiya Mohkom-
osinin foaliyyoto basladigi dovrdon biitiin dovlot orqanlart ilo six
omokdagliga boylik Onom vermis, xiisusilo do Azorbaycanda
Konstitusiya nozaroti orqanmi ilo Milli Maclis arasinda somorali
omokdasliq qurulmusdur.

Bir daha sizi yubiley miinasibatilo tobrik edir, konfransin isino
ugurlar arzulayiram.
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Gianni BUQUICCHIO
President of the Venice Commission
of the Council of Europe

Mr.Chairman of the Constitutional Court of Azerbaijan,

Presidents and Judges of Constitutional and Supreme Courts,

Ladies and Gentlemen,

After almost three years, I am pleased to be in Baku once again this
time to celebrate the 20th anniversary of the Constitutional Court of
Azerbaijan.

The Constitutional Court of Azerbaijan was established on 14 July
1998 and I believe that this will count as one of the most important his-
torical events of your country, because, as we like to insist at the Venice
Commission, the task of constitutional courts is to provide constitution-
al stability and uphold the principle of the rule of law, which in turn pro-
motes democracy.

I am particularly pleased that the Venice Commission has accompa-
nied your Court even before it came into existence, since we were close-
ly involved in the drafting of the legislation establishing the Court.

The Venice Commission has also prepared and adopted an important
number of opinions for Azerbaijan; among the most important ones for
our anniversary conference today are the opinions on the law on the
Constitutional Court and its revisions in 1996, in 2002 and in 2007.
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Upon your request, the Venice Commission also examined the Rules of
Procedure of the Court in 2004.

Mr. President,

Ladies and gentlemen,

The topic chosen for the 20th anniversary of the Constitutional Court
is very important and concerns the central role of constitutional courts
in the protection and promotion of the principle of the rule of law.

The Rule of law is not to be confused with the rule by law, but the
concept points to a specific quality and content of the laws.

When we talk about the rule of law, we talk about a law that promotes
human rights, that promotes equality and justice. An important element
of the rule of law is accountability.

Human rights are not something that a government graciously gives
you.Individuals are born with inalienable human rights. One of the
major functions of constitutions is to protect citizens and all persons
against encroachments into these human rights.

Access to justice is essential to ensure that human rights and free-
doms do not only appear as a blurred concept of the world of wishful
thinking, but become a reality of life.

Freedom of expression is at the core of a genuine democracy.

The European Convention on Human Rights and the case-law of the
Court are quite clear in this respect. Because they are exposed to the
public, office holders must withstand even more criticism than an ordi-
nary person.

Only political dialogue and a commitment to engaging in open dis-
course can lead to progress and further our countries.

Moreover, I cannot underline enough the importance of the freedom
of association as a tool to ensure that all citizens are able to fully enjoy
their rights to freedom of expression and opinion.

The respect of the freedom of association serves, in a way, as a
barometer of the level of democracy in a country.

Therefore, the state shall not unduly interfere with the rights and free-
doms of associations, but it shall protect them and facilitate the exercise
of freedom of association by creating an enabling environment in which
associations can operate.

Accountability is another cornerstone of democracy. Without mech-
anisms ensuring accountability corruption pervades our societies.

Corruption exists in all our countries, even at the Council of Europe
as we know.
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What matters is that we address this problem that we fight it at all lev-
els: from the top level down to petty corruption.

Only by waging a constant fight against corruption can we achieve a
society that we can enjoy living in.

Mr. Chairman,

These are only two of the many aspects of the rule of law, but we
fight for these goals not in order to pursue some abstract legal theories,
but to improve our societies for us and our children.

The rule of law is a fundamental constitutional principle. As the
guardian of the Constitution, the Constitutional Court ensures the imple-
mentation of the Constitution, but also of the respect for the rule of law
and fundamental rights contained therein.

In 2016, the Venice Commission adopted the Rule of Law Checklist
in which the Commission ascertained the core elements of the rule of
law.

It concluded that the rule of law includes five fundamental aspects:
legality, legal certainty, prevention of abuse of power, equality before
the law and non-discrimination, and access to justice.

I am pleased to observe that the way this important topic will be cov-
ered and presented by eminent speakers who will take the floor today,
corresponds to the fundamental aspects of the rule of law as defined by
the Venice Commission in the Rule of Law Checklist Report.

In the wider framework of the rule of law, the efficiency of constitu-
tional review conducted by the Constitutional Court is a key aspect of
constitutionalism. Your Court has an essential role to play in imple-
menting international standards, including the judgments of the
European Court of Human Rights.

I look forward to what promises to be a fruitful conference, which
will further the rule of law in Azerbaijan.

Thank you for your attention.
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Thomas MEYER
Program Director of
“Legal approximation towards
European standards
in the South Caucasus”

Dear and honourable Ladies and Gentleman,

Honourable Judges of the Constitutional Court,

Dear Mr. President of the Constitutional Court,

Dear guests from abroad,

Thank you so much for the honour, to give me the opportunity to
approach you at this event, where the Constitutional Court celebrates its
20th Anniversary. Thank you as well, since the Constitutional Court is
not only hosting this conference, but it hosting the Country Team Office
of the GIZ Program since 2006 as well, so about 12 years, nearly the
half of its existence.

Projects on legal and judicial reforms in the South Caucasus are con-
ducted by GIZ under the commission of the German Federal Ministry
on Economic Cooperation and Development after negotiated with the
Republic of Azerbaijan and implemented together with our political
partner, the Ministry of Justice of the Republic of Azerbaijan. In the
early days of cooperation of Germany and Azerbaijan in this field, since
1996, a focus was given to the civil law.

A new key point came up with the introduction of Administrative
Law, where the Law on Administrative Procedure and the one on
Administrative Courts were enacted in 2011.

So why the Constitutional Court? Its neither specialized in civil nor
in administrative law.
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Since Azerbaijan is member of the Continental European Law
Family, the constitutional court plays a special role in the third pillar of
every modern democratic country, the Judiciary. While High Courts or,
as formulated in the Constitution of Azerbaijan, Constitutional Courts
are part of the “normal” Judiciary, the Constitutional Courts plays a spe-
cial role. In Germany as well, the Constitutional Court isn’t part of the
Judiciary in the general sense, but its designed as the guard of the con-
stitution. The institution who takes care that all state power of all organs
are conducted within the limits of the Constitution. Since the
Constitution isn’t a simple law, but the institutional “‘umbrella”, which
reflects the overall design of a State it covers all aspect of law, if its civil
or administrative or even criminal law. Being member of the same con-
tinental family Azerbaijan layed down in Art. 130 Par. III, that it con-
trols, if the legislative acts corresponds to the Constitution of
Azerbaijan. In accordance with Art. 130, Par IV and VI it’s the only
body, which can interpret the Constitution in a binding way. It is the
institution, where everybody can claim, that he or she is violated in
rights, guaranteed by the Constitution.

By this, the Constitutional Court is in charge to implement the
Constitution, to guarantee, that the constitution is a living document,
interpreted in the way of the present and not a collection of principals
from the past. Keeping tradition and coping the modernity.

By this, the Constitutional Court has a high level of responsibility. By
this the Constitutional Court is in the focus of the public.

By this we have the honour being hosted by the guard of the legal
order in Azerbaijan.

Thank you for giving us this honour. This opportunity to have our
office not only in the very heart of Baku but at the very heart of the
Legal System of Azerbaijan.

I would like to congratulate you, Mr. President, for the 20th
Anniversary of this institution. Lets look ahead for the upcoming chal-
lenges of the next 30, 50, 500 Anniversary!
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Elmira SULEYMANOVA
Azarbaycan Respublikasinin
Insan Hiiquglar1 iizro Miivokkili
(Ombudsman)

E Elmira =
& SULEYMANOVA

HUQUQ BORABORLIYINI TOMIN EDON SOMOROLI
INSTITUSIONAL MEXANIZIMLOR

Hormatli conab Sadr,

Hormotli konfrans istirakeilari,

Oziz qonaglar, xanimlar vo conablar!

Bu il Azorbaycan xalqi ii¢lin ¢ox slamatdar hadisslorls zongindir.
Olkomizin tarixinda 2018-ci il Azarbaycan Xalq Ciimhuriyyatinin 100
illiyi vo Umummilli liderimiz Heydor Oliyevin 95 illiyi qeyd olunur.
[lin tarixi hadisolorindon biri do Konstitusiya Mohkomasinin
yaradilmasinin 20 illiyidir.

Bu sorofli yubileylo bagh qisa miiddstdo 6lkomizdo vo beynoalxalq
alomdo ugurlu foaliyysti ilo boyiik niifuz qazannmis Konstitusiya
Mohkomasinin sadri kimi Sizi — Forhad mioallim, Moahkomonin
hakimlorini vo kollektivini tirokdon tobrik edir, yeni-yeni ugurlar
arzulayiram.

100 il ovval, 1918-ci ilin mayin 28-do, Ciimhuriyyot Istiglal
Boyannamaosi qobul etmoklo Azorbaycanin miistoqil dovlot olmagini,
ali hakimiyyotin Azorbaycan xalqna moxsuslugunu, hor bir
votondasin heg bir olamoto goro ayri-segkiliyo yol vermodon borabor
hiiquqlu oldugunu, biitiin xalglarin sorbost inkisafina goraitin
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yaradilmasini bildirmis, qadinlara, bazilori indi molum olan iki Paktda
tosbit olunmus siyasi vo miilki hiiquqlar, o cimladen, bir ¢ox Avropa
Olkasindan avval kisilorls barabar segki hiiququ vermisdir.

Yeri golmiskon, qadinlar Avstriyada, Almaniyada, Niderlandda,
Polsada, Isvecds, Liiksemburqda, Cexoslovakiyada 1919-cu ildo,
ABS-da 1920-ci ildo, Irlandiyada 1922-ci ildo, Boyiik Britaniyada
1928-ci ildo, Ispaniya vo Portuqgaliyada 1931-ci ildo, Fransada 1944-
cii ildo, Isvegrada isa iso 1971-ci ildo sasverma hiiququ qazanmislar.
Ciimhuriyyatin 100 il avval boayan etdiyi hiiquq boarabarliyi prinsipi,
biitiin dlkalor bu il 70 illiyini geyd edon BMT-nin Umumdiinya Insan
Hiiquglar1 Boyannamasinda tasbit olunmusdur.

Cliimhuriyyot miistoqil Azorbaycan dovlotinin atributlarini:
Bayragini, Gerbini, Himnini noinki miistoqil dovlotin idaroetmo
gaydalarini, hom do zoruri organlarini — ilk Parlamenti, adliyya, hiiquq
miihafiza va tohliikesizlik orqanlarini, ilk Milli Ordunu qurdu.

Xalg Ciimhuriyyati insan hiiquqlart ilo bagh dayarli gqanunlar vo
gorarlar gobul etmisdir. Belo ki, qadinlarin sohhotino vo fiziki
imkanlarina uygun olmayan islora gobul edilmomasi, 16 yasmadok
usaqlarin islomosinin qadagan olunmasi, usaq bagcalarinin vo
moktablorin agilmasi va digar qorarlar geyd etmak olar.

Vo bunlarin hamaist 100 il avval olmusdur!

Lakin, molum soboblordon 23 aydan sonra bu suveren dovlot
stiquta ugramisdir.

Ikinci dofo miistoqilliyi Azorbaycan xalq, bdyiik qurbanlar verarok
1991-ci ilin oktyabrin 18-do qazanmisdir. Homin giin Azarbaycan
Respublikas1 Ali Soveti dovlot miistoqilliyi haqqinda Konstitusiya
Akt1 gabul edir vo 6zlinii AXC-nin varisi bayan edir.

Bu dovriin do 6z ¢atinliklori olub va ikinci dofs miistoqilliyimizi
itirmoak tohliikasi ila tizlosdik.

1993-cii ilin iyunun 15-do timummilli liderimiz Heydor Oliyev
hakimiyyato qayitdigdan sonra hoyata kecirilmis hortorofli, koklii,
ardicil islahatlar naticosinds, miistaqilliyimizin mohkom 6ziili
qurulmus va dayanigh inkisaf marhalasine godom qoymusdur.

Azorbaycan bu dovrdon baglayaraq biitiin sahalords, o climlodon
insan hiiquq vo azadliglar ilo bagl sistemli, ardicil vo koklii islahatlar
mokanina ¢evrilmis, siiratli iqtisadi inkisafa, insanlarin sosial rifahinin
yaxsilagdirilmasina, yeni strategiyalarin, konseptual yanasmalarla
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dovlat foaliyyot programlarinin vo planlarinin totbiqi {iglin real
imkanlar yaranmigdir.

Halo 1993-cii ilds 6liim cazasina veto qoyulur vo 1998-ci ilde Milli
Moaclisin gobul etdiyi ganunla qadagan olur vo omiirliikk coza ilo
ovazlonir, halbuki, bazi 6lkalords indiyadok totbiq olunur.

1995-ci ildo timumxalq miizakirasi vo sasvermosi (referendumla)
ilo miistaqil Azarbaycan Respublikasinin ilk Konstitusiyast gabul
olunmus vo 1998-ci ildo bu il 20 illiyini geyd etdiyimiz Konstitusiya
Mohkomosi yaradilmisdir. Homin ilde insan hiiquglarinin miidafissino
dair ilk dovlot programi gabul olunmusdur.

Miistaqil dovlatin ilk Konstitusiyasinda maddolorin iicdon biri
insan hiiquq va azadliglarii ehtiva edir vo insan va vatandas hiiquq vo
azadliglarinin, vatandaslarin layiqli hayat saviyyasinin tomin edilmasi
dovlatin ali mogsadi kimi tasbit olunmusdur.

Qabagqcil vo aparic1 dovlatlorin tocriibasindo oldugu kimi 6lkomizin
Konstitusiyasinda da dovlet idaragiliyinin zoruri sorti olan
hakimiyyatin boliinmasi prinsipi tosbit edilmisdir. Belo ki, Osas
Qanunumuzun 7-ci maddosinin Il hissosindo gostorilir ki,
Azorbaycan Respublikasinda dovlst hakimiyyoti hakimiyystlorin
boliinmasi prinsipi asasinda toskil edilir:

— ganunvericilik hakimiyystini Azorbaycan Respublikasinin Milli
Moaclisi hoyata kegirir;

— icra hakimiyyati Azorbaycan Respublikasinin Prezidentino
moansubdur;

— mohkomo hakimiyyatini Azorbaycan Respublikasinin
mohkomolori hoyata kegirir.

Osas Qanunda ham birinci nasil (klassik) insan hiiquglari, yoni
vatondas vo siyasi hiiquglar, o ciimlodon bu hiiquqlarin torkib hissosini
toskil edon mohkomas tominati ilo bagl olan hiiquglar, hom dos ikinci
nasil insan hiiquglari, yoni igtisadi, sosial vo madoni hiiquqglar tosbit
olunmusgdur. Konstitusiyada homginin {igiincli nasil hiiquqlar olan
siilh, inkisaf, tohlikkesiz vo saglam otraf miihitdo yasamaq vo s. bu
kimi kollektiv hiiquqglara da yer verilmisdir.

Konstitusiyada osas insan vo vatondas hiiquglar vo azadliglari
sadalanmaqla yanasi, onlarin tominat vo miidafio mexanizmi do
gostarilir.

Konstitusiyanin 26-c1 maddasino gora hor kosin ganunla qadagan
olunmayan tisul vo vasitolorlo 6z hiiquqlarini vo azadliglarin1 miidafio
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etmok hiiququ vardir. Dovlot hor kasin hiiquglarinin vo azadliglarinin
miidafisesine tominat verir. 9sas Qanunun 60-c1 maddasinds iso deyilir
ki, “Hor kosin hiiquq ve azadliglariin mohkomads miidafiasine
tominat verilir”.

71-ci maddo biitovliikkdo insan vo votondas hiiquglarinin vo
azadliglarmin tominatina hasr olunmusdur. Homin maddanin I hisso-
sind asason, Konstitusiyada tosbit edilmis insan va votondas hiiqug-
larin1 vo azadhiglarmi gézlomok vo qorumaq ganunvericilik, icra vo
mohkoma hakimiyyati organlariin borcudur.

Hiiquqi dovlstin miihiim prinsipi kimi ¢ixis edon hakimiyyot
bolgiisii, Azorbaycan Respublikasinin Konstitusiyasinin 7-ci maddo-
sinin III hissasinds birbasa olaraq tosbit olunmusdur.

Azorbaycan Respublikasinin Konstitusiyasinda ganunverici, icra
vo mohkomo hakimiyyatlorinin solahiyyatlori, hiiquq vo vozifslori
mioyyon edilmisdir. Qeyd etmok lazimdir ki, miivafiq orqanlar gos-
torilon mogqsadlor {igiin solahiyyatlori ¢orgivesindo ayri-ayriliqgda
foaliyyat gostorarok vohdot toskil edirlor.

Hiiquqi dovlstin miithiim vo timumi prinsiplorindon olan “hiiquq
boraborliyi” prinsipi Azorbaycan Respublikasinin Konstitusiyasinin
25-ci maddesinde, eyni zamanda bir limumi hiiquq kimi tosbit
olunmusdur. Adigokilon maddods hor bir kasin ganun vo mohkomo
qarsisinda boraborliyi, kisi ilo qadinin eyni hiiquglara vo azadliglara
malik olmasi, irgindon, milliyatindon, dinindon, dilindon, cinsindon,
mongayindon, amlak voziyystindon, qulluqg mévqgeyindon, aqidasin-
don, siyasi partiyalara, homkarlar ittifaglarina vo diger ictimai birlik-
loro mansubiyyatindon asili olmayaraq har kesin hiiquq ve azadlig-
larinin barabarliying tominat verilmasi, insan va vatondas hiiquglarini
va azadliglarini, irqi, milli, dini, dil, cinsi, monsayi, oqido, siyasi vo
sosial monsubiyyatino géro mohdudlasdirmagin gadagan olunmasi,
habels hiiquq vo vazifalarlo bagl gorarlar qabul edon dovlst organlar
vo dovlat hakimiyyati solahiyyatlorinin dastyicilar ilo miinasibatlordo
hor kosin borabor hiiquglar1 tomin edilmosi kimi ¢ox miithiim
miitoraqqi miiddoalar tosbit edilmisdir.

Osas Qanunda insan vo vaotondas hiiquq vo azadhiglan ilo bagh
miiddoealarla yanas1 homin hiiquq vo azadliglardan irali golon vozifolor
do 72-ci maddads tasbit etmisdir.

Bu gostoriglora omal olunmamasi Konstitusiyanin 80-ci maddosino
osason mosuliyyat miioyyon edir. Belo ki, Konstitusiyanin vo
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qanunlarin pozulmasi, o climlodon Konstitusiyada vo qanunlarda
nozordo tutulan hiiquqlardan sui-istifade vo ya vozifolorin yerino
yetirilmomasi qanunla miioyyan edilon masuliyyats sobab olur.

Konstitusiyada soxsiyyotin azadliq, toxunulmazliq hiiququ, soz,
fikir, motbuat, vicdan azadlig1, sorbast toplasmaq azadligi, miilkiyyaot
va azad sahibkarliq hiiququ kimi vaotondas hiiquqlar tosbit edilmisdir.

Hiiquqi dovletin Konstitusiya nozarsti prinsipi do, Azorbaycan
Respublikasinin hiiquqgi dovlet quruculugu yolunda 6z ugurlu hollini
tapmigdir. Belo ki, Konstitusiyanin 130-cu maddosi Azorbaycan
Respublikasinin Konstitusiya Mohkomosinin togkili vo hoall etdiyi
masalalari tasbit etmisdir.

Azorbaycan Respublikasinin Konstitusiyast statik deyil, dinamik
inkisafda olan bir sonod oldugundan, burada vaxtasiri zamanin
cagiriglarina uygun miivafiq doyisiklik vo olavolor edilir. Belo
doyisikliklor, artiq ti¢ dofo, 24 avqust 2002-ci il, 18 mart 2009-cu il vo
26 sentyabr 2016-c1 il tarixlordo ilimumxalq sosvermosi ilo
(referendumla) Azorbaycan xalqinin inkisafina uygun olaraq
ger¢oklosmisdir.

2002-ci 1l referendumu naticasinds hamginin Konstitusiyada ilk
dofo olaraq Konstitusiya Mohkomosino fordi sikayatlorin verilmosi
maosalalori do yer aldi. Belo ki, Konstitusiyanin miivafiq maddslorindo
(130-cu maddasinin V hissasi) hor kasin onun hiiquq vo azadliglarini
pozan ganunvericilik vo icra hakimiyyati organlarinin, baladiyyslorin
normativ aktlarindan, mshkomo aktlarindan qanunla miisyyon edilmis
qaydada (Azorbaycan Respublikasinin Konstitusiyasinin 130-cu
maddosinin III hissasinin 1-7-ci bondlorinds gostorilon masalslorin)
Azarbaycan Respublikasinin Konstitusiya Mohkomasi torafindon hall
edilmasi liglin pozulmus insan hiiquq ve azadliglarinin barpa edilmasi
magsadi ilo sikayat vers bilar.

2001-ci il 25 yanvar tarixindon Avropa Surasinin barabar hiiquqglu
lizvii olan Azorbaycan Respublikast 2001-ci il 25 dekabr tarixindo
«Insan hiiquglarmin vo osas azadliglarin miidafiosi haqqinda»
Konvensiyani ratifikasiya etdi.

Belo ki, ii¢ giindon sonra 28 dekabr 2001-ci il tarixdo qobul
olunmus «Azorbaycan Respublikasinin Insan Hiiquqlar1 iizro
Miivokkili (Ombudsman) haqqinda» Konstitusiya Qanunu ilo bagh
Konstitusiyamizda miivafiq olavo vo doyisikliklor edilmigdir
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2002-ci il avqustun 24-do kegirilon {imumxalq sosvermosi (refe-
rendum) noticosinds Konstitusiyada Azorbaycan Respublikasinin
Insan Hiiquglari {izro Miivakkilinin (Ombudsmanin) namizadliyinin
irali stirtilmoasi (109-cu maddonin 14-cli bondi), seg¢ilmosi (95-ci
maddonin I hissasinin 6-¢1 bandi), homg¢inin insan hiiquq vo azad-
liglarin1 pozan qanunvericilik vo icra hakimiyysti orqganlarinin
normativ aktlarindan, baladiyys vo mohkomas aktlarinin Konstitusiya-
ya uygunlugunun miioyyon olunmast moqgsodilo Konstitusiya
Mohkomaosino miiraciot etmosi hiiququ ilo bagli miiddoalar tosbit
olunmusdur (130-cu maddonin VII hissasi).

Hakimiyyatin ii¢ qolunun he¢ birino aid vo tabe olmayan,
mohkomoadonkonar miistaqil hiiquq miidafio mexanizmi olan
Azorbaycan Respublikasinin Insan Hiiquglar1 iizra Miivokkil
gerarlarinin icrast miitloq olmadigindan, insan hiiquq vo azadliglarinin
miidafiesi vo tomin olunmasi lizro foaliyystini ilk giindon biitiin
solahiyyatli dovlot qurumlart ilo bagl six omokdasligda qurmusdur.
Yeri golmiskon, votondas comiyyati, geyri-hokumaot togkilatlar1 vo
kiitlovi informasiya vasitolori ilo miintozom omokdasliq edir.

Ombudsman tosisatina aid miiddealarin da Konstitusiyada yer
almast hiiquqi dovlet vo vatondas comiyystinin tomal prinsiploring
tam miitonasibdir.

Ombudsman tosisatinin hoyata kecirdiyi foaliyystin asas mogsad vo
morami biitiinliiklo osas insan hiiquq vo azadliglarimin hoyata
kecirilmasing, pozulmus insan hiiquglarinin borpasina, hiiquqi dévlot
vo vatondas comiyyatinin, habels insan hiiquglart sisteminin vo
demokratik idaraetmonin tokmillogsmasing xidmat edir.

“Azorbaycan Respublikasinin Insan Hiiquglar1 {izro Miivokkili
(Ombudsman) haqqinda” Konstitusiya Qanunun gobulu ilo insan vo
votondas hiiquq vo azadliglarinin daha dolgun tomin edilmosi
sahoasindo keyfiyyatco yeni bir morholonin baglangicina start verildi.
Noticodo, somorali hiiquqi miidafio mexanizm kimi Ombudsman
tosisatinin solahiyyatlori va rolu artdi.

Azorbaycan Respublikasi Prezidentinin 18 iyul 1998-ci il tarixli,
739 sayli “Azorbaycan Respublikasi Konstitusiya Mohkomaosinin
foaliyyatinin tomin edilmosi haqqinda” Formani ilo yaradilmis ali
konstitusiya miihakimasi orqanit olan Azarbaycan Respublikasi
Konstitusiya Mohkomasi iso konstitusion normalarinin aliliyini,
onlarin pozulmazligini tomin edilmasinds yeni bir tarixi sohifo agdi vo
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demokratik doyorlorin daha da mohkomlondirilmasindo genis
imkanlar yaratdu.

He¢ do tosadiifi deyil ki, “Konstitusiya Mohkomosi haqqinda”
Qanunun 1.2-ci maddoasindo “Konstitusiya Mohkomaosinin osas
maqsadlori Azorbaycan Respublikasi Konstitusiyasinin aliliyini tomin
etmok, hor kosin osas hiiquq vo azadliglarint miidafio etmokdir” kimi
miitaraqqi miiddea yer almisdir.

Yeri golmiskon, “Azorbaycan Respublikasmin insan Hiiquqlari {izro
Miivokkili (Ombudsman) haqqinda” Konstitusiya Qanununun 1.1-ci
maddasino gora, Insan Hiiquglari iizro Miivekkilin mandati, vozifasi do
Azorbaycan Respublikasi Konstitusiyasinda vo Azorbaycan Respub-
likasinin torafdar ¢ixdigi beynolxalq miigavilolords tosbit olunmus vo
Azarbaycan Respublikasinin dovlst vo yerli 6ziintiidars orqganlari,
vozifali soxslori torafindon pozulan insan hiiquglar1 vo azadliglarinin
borpa edilmasi vo bu Konstitusiya Qanunu ilo miioyyon edilmis
hallarda insan hiiquglar1 pozuntularmin garsisinin alinmasi {igiin tosis
edilir.

Goriindiiyti kimi, hor iki qurumun faaliystinin osas mogsodi vo
morami pozulan insan hiiquglar1 vo azadlhiglarmi borpa etmoklo,
onlarin midafiosinin samaraliliyine nail olmaqdir, bu da onlarmn six
omokdaglig1 {iglin zomin yaradir.

Oton miiddotds Ombudsmanin dovlet vo yerli &ziiniiidare
organlar1, habelo votondas comiyyati institutlari, eloco do Konstitusiya
Mohkomasi ilo insan vo votondas hiiquq vo azadliglarmin daha
somoarali tomini sahosindo six oamokdasliq alagolori qurulmus vo bu
sahodo foaliyyoti miiasir demokratik dovlot modeli baximindan
tokmillosdirilmisdir.

Konstitusiya Mohkomaosi ilo Ombudsman tosisat1 arasinda yaranan
omokdasliq olagolorinin asasinda miivafiq normativ hiiquqi aktlarda
Azorbaycan Respublikasinin Konstitusiyasinin 130-cu maddasi,
Azorbaycan Respublikasinin Insan hiiquglar1 {izro miivokkili
(Ombudsman) haqqinda” Konstitusiya Qanununun 13.2.8-ci maddosi,
Konstitusiya Mohkomosi hagqinda Azorbaycan Respublikasi
Qanununun 32.1-ci maddasi va s. tosbit olunmus solahiyyatlor durur
ki, bu sahads do kifayst qador ugurlara imza atilmigdir.

Azorbaycan Respublikasmin Insan Hiiquglart {izro Miivokkili
(Ombudsman) haqqinda Konstitusiya Qanununun 13.2.8-ci
maddosino osason Miivokkil sikayotin arasdirilmasi zamani insan
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hiiquglarinin pozulmasi hallarin1 askar etdikde, hoyata kecirdiyi
tadbirlordon biri do — soxsin hiiquglari qlivvados olan normativ aktlarla
pozuldugda Azarbaycan Respublikasinin Konstitusiya Mohkomasino
sorgu ilo miiraciot edo bilmasi ilo baghdir.

Miivokkil soziigedon solahiyyatindon ¢ixis edorok miixtolif
vaxtlarda Konstitusiya Mohkomasina sorgularla miiraciot etmis vo
onlarla bagh adigokilon qurum torsfindon miivafiq qorarlar vo ya
gorardadlar qobul edilmisdir.

Ombudsmanin tokco hiiquq boraborliyinin tominino y&nolmis
Konstitusiya Mohkomaosino  {invanladigi vo  Konstitusiya
Mohkomasinin Plenumu torafindon tomin edilmis bazi sorgulara nozor
yetirok:

1. Azorbaycan Respublikasinin 1 fevral 1999-cu il tarixli 618-1Q
nomrali Qanunu il tosdiq edilmis Azarbaycan Respublikasinin ©mok
Macollosinin - 247-ci maddosinin  3-cli  bondinin Azorbaycan
Respublikasi1 Konstitusiyasinin 25-ci maddssinin (Barabarlik hiiququ)
I hissosinin, 35-ci maddosinin (Omok hiiququ) VI hissasinin, 38-ci
maddosinin (Sosial tominat hiiququ) III hissosinin, 71-ci maddosinin
(Insan vo vatondas hiiquqlarinin vo azadliglarmin tominati), 147-ci
maddosino (Azaerbaycan Respublikast Konstitusiyasinin hiiquqi
qiivvesi), 149-cu maddosinin (Normativ hiiquqi aktlar) 1 vo III
hissalarine uygunlugunun yoxlanilmasina dair sorgu.

Omok Macallosinin 247-ci maddosinin (Yast 18-don az olan
is¢ilorin omak hiiququ vo onun xiisusiyyatlori) 3-cii bondino osasaon,
yas1 18-don az olan iscilorin is giinii orzindo peso hazirligina sorf
etdiklori vaxt igogotiironin raziligr ils is vaxti kimi nazors alinr.

Yuxarida geyd olunan maddonin mozmunundan belo gonasto
golmok olar ki, isogotiiron raz1 deyilso, yas1 18-don az olan isgilorin ig
giinii orzindo peso hazirligina sorf etdiklori vaxt is vaxti kimi nozors
alma bilmoz. Halbuki, ©Omok Macallasinin 7-ci maddesinin (Omak
minasibatlorinin  qanunvericiliklo vo miiqavilo baglamagqla
tonzimlonmasi) 5-ci  bondinin tolobina  goére, is¢iys yeni
pesodyratmonin vo ya ixtisasa yiyolonmonin sortlori, qaydalari,
miiddati vo toraflorin 6hdslikloari olds edilon raziliq osasinda baglanan
miivafiq miigavilos ilo vo yaxud omok miiqaviloasi ilo tonzimlonmalidir.

Digor torofdon ise, ©mok Macallasinin 12-ci maddosina
(Isogétiironin  osas vozifolori vo mosuliyyati) osason, omok
minasibatlori sahasindo igogdtlironin osas vazifolorindon biri — peso
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hazirligini artirmaq, yeni ixtisasa yiyslonmok vo ixtisasini artirmaq
zamani isgilora eyni yanagsmaq vo barabar imkanlar yaratmaqdir.

Konstitusiya Mohkomasi Plenumunun 21 iyun 2010-cu il tarixli
Qorar ilo Azorbaycan Respublikasinin Omok Macollosinin 247-ci
maddasinin 3-cii bandinin Azorbaycan Respublikasi Konstitusiyasinin
yiixarida adigokilon normalarimin, xiisusilo do barabarlik hiiququnu
tomin edon 25-ci maddonin talablorine uygun olmadigr iigiin
qiivvadon diismiis hesab edilmisdir.

2. Azorbaycan Respublikasinin inzibati Xotalar Mocallosinin 53.8-
ci maddesinin Azorbaycan Respublikasi Konstitusiyasinin 25-ci
maddosino (Borabarlik hiiququ), 71-ci (Insan va votondas
hiiquglarmin vo azadliglarinin tominati), 79-cu (Qanuna zidd
vozifolorin icrasina yol verilmomosi) vo 147-ci (Azorbaycan
Respublikas1 Konstitusiyasinin hiiquqi qiivvesi) maddslorino, 149-cu
maddasinin (Normativ hiiquqi aktlar) I vo III hissoalorino uygunlu-
gunun yoxlanilmasina dair sorgu.

[XM-nin 53.8-ci maddosino osason, isogdtiiron torofindon
ganunvericiliyin toloblori pozulmaqgla fordi icazo alinmadan ocnobinin
va ya vatondasligl olmayan soxsin iso calb edilmasine goéra otuz min
manatdan otuz bes min manatadok miqdarda corima edilir.

[XM-nin miibahisalondirilon normasinda isogétiiron anlayist hom
vozifali soxsi, hom do fiziki soxsi ohato edir ki, onlara da inzibati
xotaya gora totbiq edilo vo alina bilon izibati corimolorin maksimum
hoddi, IXM-nin 25.4-cii maddasino miivafiq olaraq fiziki soxslar ii¢iin
lic min manat, vazifali soxslor ii¢lin iso on min manat toskil edir ki,
homin mobloglordon do artiq soziigedon siibyektloro miinasibotdo
inzibati corimanin totbiqino yol verilmir.

Qeyd olunanlarin ziddino olaraq, IXM-nin 53.8-ci maddasino
osason igogotiiron torofindon ganunvericiliyin tolablori pozulmagla
fordi icazo alinmadan ocnabinin vo ya votondasligi olmayan soxsin igo
calb edilmosine gors otuz min manatdan otuz bes min manatadok
miqdarda inzibati corimo edilir. Bu da isogoétiiron soxs qismindo ¢ixis
edon vozifoli soxso miinasibotdo totbiq vo alina bilinon inzibati
corimonin imumi mablagindon (on min manatdan) ti¢ dofodon coxdur.

Konstitusiya Mohkomasi Plenumunun 2 dekabr 2010-cu il tarixli
Qorarina osason Azorbaycan Respublikasi Inzibati Xotalar
Macallosinin -~ 53.8-ci maddasi  Azorbaycan  Respublikasi
Konstitusiyasinin 25-ci maddosinin I vo V hissolorina, 71-ci
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maddoasinin I va II hissaloring, 149-cu maddasinin I vo III hissaloring
uygun olmadigindan 2011-ci il iyunun 1-don qgiivvadon diigmiis hesab
edilmigdir.

3. Azorbaycan Respublikasinin 7 fevral 2006-c1 il tarixli 54-111Q
nomrali Qanunu ilo tosdiq edilmis «Omok pensiyalart hagqinday
Azorbaycan Respublikast Qanununun 8.1-ci vo 8.3-cii maddolorinin
Azaorbaycan Respublikasi Konstitusiyasinin  25-ci maddasina
(Barabarlik hiiququ), 38-ci maddasina (Sosial taminat hiiququ), 71-ci
(Insan vo votondas hiiquglarinin vo azadliglarmin tominati) vo 147-ci
(Azorbaycan Respublikas1 Konstitusiyasinin hiiquqi qiivvaosi)
maddoloring, 149-cu maddasinin (Normativ hiiquqi aktlar) I vo III
hissalorine uygunlugunun yoxlanilmasina dair sorgu.

«9mok pensiyalar1 haqqinda» Azorbaycan Respublikasinin
Qanununun 8.1-ci maddoesino osason bes vo daha ¢ox usaq dogub
onlar1 sokkiz yasadok torbiys etmis vo azi 10 il sigorta staji olan
qadinlarin bu Qanunun 7-ci maddosine uygun olaraq mioyyon
olunmus yas haddi hor usaga goro 1 il azaldilmagla yasa goro omok
pensiyasi hiiququ vardir.

Gorilindiiyii kimi, ganunverici bu kateqoriyadan olan gadinlarin
pensiya hiiququnu ganunla miioyyon olunmus yas hoddindon hor
usaga gora bir il miiddotine azaldilmasini nozords tutur.

Lakin maddodo gostorilon “usaq dogub onlar1 sokkiz yasadok
torbiyo etmis” gostorisi bozi kateqoriyali gadinlari sosial tominat
hiiququnun geyd olunan giizostlorindon konarda galmasina vo ayri-
seckiliya sobob olur.

Konstitusiya Mohkomasi Plenumunun 1 dekabr 2010-cu il tarixli
Qorarina osason Azorbaycan Respublikast Konstitusiyasinin 25-ci
maddoasinin II vo III hissalorinin, 149-cu maddosinin 1 vo III
hissolorinin toloblorino miivafiq olaraq bes vo daha cox usagi
ovladliga gétiiriib sokkiz yaginadok bdyiidon analarin, bes vo daha ¢ox
usag sokkiz yasimadok torbiyo etmis dgey analarin yasa goro pensiya
hiiququ «9mok pensiyalar1 haqqinda» Azorbaycan Respublikasi
Qanununun 8.1-ci maddasing; bes vo daha ¢ox usagi sokkiz yasiadok
boylidon goyyum qadinlarin yasa goro pensiya hiiququ «Omok
pensiyalar1 haqqinda» Azorbaycan Respublikasi Qanununun 8.3-cii
maddasing bu Qararda aks olunan hiiquqi moévgelsr nazars alinmagla
uygunlasdirilmast Azorbaycan Respublikasinin Milli Maclisina
tovsiyo edilmisdir.
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Umid edirik ki, Azorbaycan Respublikasmin Milli Maclisi homin
Qorarda ifado olunmus hiiquqi mdvgelori nazors almaqla miivafiq
gorar qabul edocokdir.

4. Azorbaycan Respublikasiin Cinayst Prosessual Macallosinin
384.1.4-cii maddosinin, homin Macallonin 109.3-cii vo 109.4-cii
maddolorine, Azorbaycan Respublikast Konstitusiyasinin 25-ci
maddoasinin V' hissasing, 60-c1 maddasinin I hissasing, 125-ci
maddoasinin I vo III hissoloring, 127-ci maddosinin III hissasing
uygunlugunun yoxlanilmasina dair (31 may 2011-ci il tarixli
Nel/6539-11 sayl) sorgu.

Konstitusiya Mohkomasi Plenumunun 20 iyul 2012-ci il tarixli
Qorardadi ilo “Azorbaycan Respublikasinin Cinayot Prosessual
Moacollosindo doyisikliklor edilmosi haqqinda™ Azorbaycan Respub-
likasinin 2012-ci il 29 iyun tarixli 418-IVQD némroli Qanunu ilo
CPM-do miibahiso olunan 384.1.4-cii mdds logv edildiyinden
konstitusiya isinin icraatina xitam verilmisdir. Beloliklo, gostorilon
osaslarla sorgu tomin edilmisdir vo s.

Umumilikdo, Ombudsmanm Konstitusiya Mohkomosino iinvan-
ladig1 36 sorgularla bagli 22 sorgu iizro adigokilon qurumun Plenumu
torofindon qorarlar (li¢ is iizro gorardad), 13 sorgu lizro iso Palata
torafindon miibahisalondirilon normalara dair istor nozori, istorso do
tocriibi ohomiyyot kosb edon genislondirici sorhlori 6ziindo ehtiva
edon qorardadlar gobul edilmis, naticodo ®mok Macallosind, Inzibati
Xaotalar Macollosindo vo Cinayat-Prosessual Macollods bir sira
normalar qanunvericilikdon ¢ixarilmis vo belosliklo qlivvodon
dismusdiir.

Adigakilon sorgularla bagli gobul edilmis homin aktlar (qorarlar vo
gorardadlar) noinki qanunvericilikdo olan bosluglari, ziddiyyatli
mogamlart, méveud geyri-miioyyanliklori vo anlasilmazliglart aradan
qaldirmig, eyni zamanda osas insan hiiquq vo azadliglarinin daha
etibarli tomini sahosindo yeni miitoroqqi is tocriibasinin formalas-
masina sobab olmusdur.

Butovlikdo Miivokkilin  sorgular1 osasinda Konstitusiya
Mohkomasi torafindon gabul edilmis homin gorar vo qorardadlar istor
nozori, istorso do tocriibi ochomiyyot kosb edorok Konstitusiyada vo
digor normativ hiiquqi aktlarda tosbit olunmus miivafiq insan vo
votondas hiiquq vo azadliglarinin, o climlodon boraborlik hiiququnun
daha dolgun tomin edilmosindo slave genis imkanlar agmisdir.
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Odur ki, soziigedon gorar v gorardadlar 6lkomizds aparilan ugurlu
hiiquqi va institusional islahatlarin mantiqi naticasi olaraq yaradilmis
Ombudsman tosisat1 ilo Konstitusiya Mohkomasi arasinda forma-
lasmis konstruktiv omokdasliq alagolorinin insan vo votondas hiiquq
vo azadliglarinin daha somoroli miidafiesine vo tominino xidmot
edacakdir. Bu tacriiba davam etdirilmakdadir.

Ombudsman tosisati ilo Konstitusiya Mohkomasi arasinda forma-
lasmis movcud omokdagliq olagoalori tokco sorgular osasinda qobul
edilmis gorarlarla mohdudlagmir. Bu sirada har iki qurumun birgs vo
ya ayriliqda toskilatgiligi ilo beynolxalq vo 6lkomizin ictimai-siyasi
hayatinin slamatdar hadisaloring hasr edilmis insan vo votondas hiiquq
va azadliglariin tomini vo miidafiasi ilo bagli yerli va beynslxalq elmi
vo tocriibi ohomiyyot kosb edon miixtolif movzularda kegirilon
konfranslar1 da gostormok olar.

Homin konfranslar istor insan va vatondas hiiquq vo azadliglarinin
daha somorali tomin edilmasi maqsadilo beynolxalq tacriibonin
Oyranilmasi va olagalondirilmaesi, istor hiiquqi maariflondirma, istorso
do golocok norma yaradicilifi prosesindo miivafiq ganunvericilik
aktlarinin daha da tokmillogdirilmasi, habelo homin osaslarla yeni
miitaraqqi tacriibays nail olmasi baximindan toqdiralayiqdir.

Beloliklo, effektiv milli hiiquqi miidafio mexanizm kimi
Ombudsman tosisati, habelo ali doyor verdiyimiz xiisusi statuslu vo
solahiyyatli Konstitusiya Mohkomasi miistoqil dovletimiz ii¢lin yeni
institusional mexanizmlor olmasina baxmayaraq, solahiyyatlori
corcivasindo somimi vo etibarli isgiizar slagalor miihitini formalas-
diraraq Konstitusiyada, digor qanunlarda vo eloco do Olkomizin
qosuldugu beynolxalq miiqavilolordo tosbit olunmus insan vo
votondas hiiquq vo azadliglarinin tomin olunmasi sahosindo chomiy-
yatli rol oynamaqdadirlar. Homginin, hor bir dovlet qurumunun
nazdindo insan hiiquqglar ilo bagli bolmolorin yaradilmas: da bu
maogsadlors xidmot edir.

Ominliklo sdylomak olar ki, hor iki tosisat arasinda faydali isgiizar
omokdasliq slagolori bundan sonra da davam etdirilorak insan hiiquq
va azadliglarinin tominino vo miidafiosine 6z tohfosini veracokdir.

Diqgotinizo goro hor birinizo togokkiiriimii bildirir vo Konfransin
1519 189 ugurlar arzulayiram.
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Brigitte BIERLEIN
Chairman of the Constitutional Court of
the Republic of Austria

CONSTITUTIONAL REVIEW:
THE AUSTRIAN EXPERIENCE

Distinguished President,
Ladies and gentlemen!
L

I would like to thank you most cordially for the honourable invita-
tion which has been extended to me to take part in this International
Conference on the occasion of the 20th anniversary of the
Constitutional Court of the Republic of Azerbaijan, which will be ded-
icated to questions of constitutional jurisdiction.

On behalf of the Austrian Constitutional Court let me address my
sincere and heartfelt congratulations to all colleagues of the
Constitutional Court of the Republic of Azerbaijan on the occasion of
this special anniversary. I wish you every success for the future in
delivering your important tasks, serving the rule of law and democra-
Ccy in your country.

II.

Distinguished President,

Ladies and gentlemen!
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The model of a democratic state which is governed by the rule of
law is based on the notion of the primacy of the Constitution.

This notion of primacy means that every act of the state must be
based on, and consistent with, the Constitution: the legislature, the
executive (government and administration), as well as the judiciary.
No state institution is exempted, nobody may "stand above the
Constitution".

In order to lend effectiveness to this binding character of the
Constitution in the day-to-day implementation of acts of the state, it
takes institutions which, in actual fact, ensure compliance with the
Constitution.

In Austria, the most important of these institutions is the
Constitutional Court.

The Austrian Constitutional Court was set up by Federal
Constitutional Law on 1 October 1920. This Constitution was adopt-
ed at the end of World War I, following the downfall of the Austro-
Hungarian monarchy, for the then newly founded Republic of Austria.

The notion of constitutional jurisdiction, that is to say, the review
of compliance with the Constitution by a separate, specialised court,
is largely based on the following idea: Disputes on the interpretation
and application of the Constitution are not only political but also legal
conflicts. As such, they can only be decided by a court, in other words,
by using the tools of justice, not just those of politics.

Constitutional jurisdiction is entrusted with ensuring that all state
acts are in line with the Constitution, and in particular with the pro-
tection of the fundamental rights of the individual vis-a-vis the state
and its machinery of power. In addition to its overriding importance
for the rule of law, constitutional jurisdiction makes a significant con-
tribution to strengthening democracy and hence the political stability
of any state.

It is by no means a coincidence that constitutional courts have been
set up in many states since the end of World War II, especially during
transitions from dictatorial regimes to democracies governed by the
rule of law: Italy and Germany were the first, followed by Spain and
Portugal, and ultimately many Central and Eastern European coun-
tries. Apparently, the establishment of these constitutional courts was
meant to pave the way for these states towards the rule of law and
democracy, and to safeguard these achievements also for the future.

102



At this point I must insist that it would be wrong to see constitu-
tional jurisdiction as being in contradiction with democracy.
Democracy, in fact, must not be misunderstood as the "unrestricted
rule of the majority" (Kelsen); on the contrary, the nature of democra-
cy implies that the political powers represented in Parliament con-
stantly seek compromise between majority and minority. In such a
system, the function of the constitutional court becomes one of effec-
tively protecting the rights of the minority and, above all, the funda-
mental rights of the individual, against encroachments by the majori-
ty and the very state it represents. When a constitutional court thus
reviews acts of law-making by Parliament as to their constitutionality,
it ultimately exercises a function that safeguards democracy.

I11.

Court decisions, by their very nature, tend to be welcomed by one
party and rejected by the other, depending on the different interests.
This holds in particular for decisions rendered by a constitutional
court, which is always called upon to rule on issues that arise from
conflicting ideologies or political or social interests. In this respect,
one thing should not be overlooked: regardless of whether the consti-
tutional court declares a law unconstitutional (and repeals it), or finds
a law not to be in contradiction with the Constitution, its decision
always spells out the substance of the Constitution in more concrete
terms and such determines the scope for political decisions.

The case law of the Austrian Constitutional Court has long been
considered by many as excessively "restrained"; legal scholars in par-
ticular reproached the court for giving constitutional legitimation,
more or less mechanically, to whatever the parliamentary majority had
adopted ("adaptive jurisprudence").

When, in the 1980s, the Austrian Constitutional Court began to
develop a more value-oriented jurisprudence, it again met with criti-
cism. This time, it was mostly the representatives of the political
majority who reproached the Austrian Constitutional Court for having
crossed the borderline between jurisdiction and policy-making.

In recent years, this criticism from the political sphere has largely
subsided. This might be attributable to the fact that the Austrian
Constitutional Court is among those state institutions which enjoys a
high degree of trust among the citizens, citizens who trust that the
Court is delivering its tasks at a high level of quality, correctly, and —
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above all — without being influenced by politics! Besides, one cannot
help gaining the impression that, now and then, policy-makers shun
away from taking socially most controversial complex decisions and
are happy to let the Constitutional Court take the vanguard.

IV.

For the legitimacy and effectiveness of a constitutional court it is
essential that it can decide in full independence and, above all, free of
any political intervention. This independence is a prerequisite for a
constitutional court to win the trust of the public at large. It is this trust
of a country’s citizens in the correct delivery of tasks, uninfluenced
and not susceptible to being influenced, that is the most valuable asset
of every constitutional court.

However, it would be an illusion to believe that any constitutional
court can maintain the rule of law by its own authority. This becomes
manifest also if you take the Austrian Constitutional Court as an
example, which meanwhile looks back on a long and eventful history.
After a much-promising start in the early 1920s, it was eliminated as
early as in 1933 by the fascist regime governing Austria at that time.
It was only in 1946, after the end of World War II and after the
National Socialist tyranny had been overcome in Austria, that the
Austrian Constitutional Court was able to resume its work. This chap-
ter of Austria’s history as well as certain recent developments in some
European states make one thing clear:

Democracy and the rule of law is nothing we should take for grant-
ed. Their existence must be safeguarded and defended anew, day by
day. Any such endeavour requires economic and social stability and,
most importantly, that the rule of law, human rights and democracy
become values which are embedded in the minds of a country’s citi-
zens.

V.

Distinguished President,

Ladies and gentlemen!

Thank you once again for this invitation. I am delighted that you
have given me an opportunity to further strengthen the long-standing
cooperation between the Constitutional Court of the Republic of
Azerbaijan and that of the Republic of Austria.
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Heemma MAI[EHKOBA
[Ipencenarens Korcrutyrmmonnoro Cyma
Pecny6nuku CroBakust
JIOKTOP TIpaBa

lvetta MACEJKOVA

HEKOTOPBIE BOITPOCHI (ITPOBJIEMBbI)
KOHCTUTYIMOHHOI'O ITPABOCYIHUSA

YBaxkaemblid roctioguH [Ipencenaresns,

YBaskaeMbIe TOCTH, JTaMbI U TOcTioza!

51 oueHb paja, 4TO CErojiHsA, B paMKax MeEXJIyHapOAHOU KOHpe-
peniuu «IIpaBoBoe rocynapcTBO U KOHCTUTYLIHOHHOE MPAaBOCY/IHE:
IIEHHOCTH U MPUOPUTETHI» MMEI 4YeCTh BMecTe ¢ Bamu ormeuarsb
NBaANaTyr0 ronoBmuHy ocHOBaHUs Konctutynuonnoro Cyna
Azepbaiimxanckoit Pecryonuku.

B nauasne BbICTYIUIEHHS X041y, B IEPBYIO O4epellb, MOOIaronapuTh
[Ipencenarens Koncrutyumonnoro cyna Azepbaiimkanckoit Pecry06-
mvku @apxaga AdayisiaeBa 3a NPUIIALICHUE, KOTOPOE S, YUUTHIBAS
JIpYy)KeCTBEHHBbIC OTHOMmIeHUsT Mexay KoncturyrmumonHsiM Cymom
Azepb6aitmxanckoir Pecnyonuku u  KonctutyuunonusiMm  Cynom
Crnosarkoii PecrryOnuku, puHsiia ¢ O0JbIION pagoCThIO.

OmHOBpPEMEHHO pa3peniTe MHE OT ceOsl U OT UMEHU BCEX CyIeh
Koncturynmonnoro Cyna CnoBankoi PecryOnuku nepenarb cepied-
Hble ipuBeTCTBUSA CynbsiM KoHnctutynmonHoro Cyna AzepOaiikaHckoid
PecmyOmuku.

VBajxaeMble nambl ¥ rocrozjal
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Bonpocos, moyiexamux 00CyKISHUIO B CBS3U C KOHCTUTYIIHMOH-
HBIM MPaBOCY/IMEM €CTECTBEHHO HEMAJIO, MOATOMY, B paMKax CBOETO
BBICTYIUICHHSI Ha TeMy «HekoTopsie BOmpockl (po0ieMbl) KOHCTHUTY-
IIMOHHOTO TMPABOCYIHUs», Sl MOCTAPAIOCh KOPOTKO, UCXOMAS U3 OIbITa
Koncturymmonnoro Cyna CrnoBaikoid PecryOinnky, OCTAaHOBUTHCS Ha
HEKOTOPBIX BOIIPOCaX, KOTOPhIE C TOYKU 3peHus cyned Konctury-
rmmoHHoro Cyia, BO3MOXKHO C(OPMYJIUPOBaTh B OTHOIICHUU CYIIIe-
CTBYIOILIEH 00I11€CTBEHHO-TIOIUTHYECKON MPAKTUKH.

I.

[IepBrIii BOIIpOC, KOTOPOMY 51 XOUY YIAEIUTh BHUMAHHUE, OTHOCUTCS
K HEHaJUIeXkKalleld KPUTUKE ITOCTAaHOBJICHUM, IPUHUMAEMbIM KOHCTH-
TYLIMOHHBIM CYZIOM.

C KpUTHKOH JIEATEIBHOCTH CBSI3aHHOM C MPUHSATHUEM I1I0CTAHOBIIE-
HUIl KOHCTUTYLIMOHHBIMU CyAAMH, B TOM WJIM MHOM BHJE, MBI BCTpE-
4aemcsl, B IIPUHLUIE, B KAKIOM IOCYIapCTBE, UTO SIBIISIETCS COBEP-
IIEHHO €CTECTBEHHBIM, TAK KaK KOHCTUTYLIUOHHBIE CYJIbl HE HaXOIAT-
Csl B HEKOM BaKyyMe, a 3Ha4uT, IPUHUMAEMble IMU PEILIECHUS, CTaHO-
BATCA IPEAMETOM KPUTHKH, IPU 3TOM CIEAYET 3aMETHUTh, YTO
Koncrutynmonnsiii Cyn CrioBarkoil PecriyOnukuy Takke Kak v Apyrue
KOHCTUTYIIMOHHBIE CYJIbl OTKPBIT JIJIsl KPUTHUKH.

B 310i1 cBs13u, HAa MO B3I, HEOOXOIMMO CYILECTBOBAaHHE Ipa-
BWJIa, O TOM, YTO TaKas KPUTHKA HEIPEMEHHO IOJDKHA OBITh IMpen-
METHOM, MOAJEPKUBAEMON NPOPECCHOHAIBHBIMU ITPAaBOBBIMHU apry-
MEHTaMH, a He JTMYHOMN, OCKOPOUTEIBHON, SIMOITMOHAIBHOM, SKCIIpeC-
CHBHOM, BBIXOIAIIEH 3a paMKH OOLIETIPU3HAHHBIX IMPABUI IMOBEJE-
Hus. KpuTHka Takke He MOKET OCHOBBIBAThCs HA ITPENIB3SITOM TOJIKO-
BaHUM TOCTAHOBJIEHUI KOHCTHTYIIMOHHBIX CYIOB U 0€3 COOTBET-
CTBYIOILIEH IPUYMHBI TOJPHIBATH UX PEIyTALMIO U aBTOPUTET B 00111e-
crBe. [lo MoeMy JTMUHOMY MHEHUIO, KPUTHUKA TAaKXKe HE MOXKET ObITh
MIPUYUHON JUCKPEIUTALNN JAEATEIBHOCTH, CBA3AHHON C MPUHATHEM
nocranosyieHuil Koncrurynnonusim Cynom.

Henp3s cunrars NpueMiIeMbIM U TO COCTOSTHUE, KOITIa UMEET MECTO
KpPUTHKA OOBSBICHHBIX, HO €l HEOPOPMIICHHBIX B TMHUCHMEHHOU
¢dopme nocranosienuid Koncrurynuonnoro Cyna, a 3HaYUT, KPUTH-
KYIOLLUI MOJBepraeT MOCTAHOBICHUE KPUTHKE 0€3 O3HAKOMIIEHUS C
MMCbMEHHBIM OOOCHOBAaHUEM KPUTHMKYEMOI'O MM IIOCTAHOBJIECHMS
Koncrutynmonnoro Cyna. B 3ToM ciiydae, KpUTUKYIOUIMIM CyOBEKT,
PYKOBOJICTBYSICh YCTHBIM OOBSIBIIEHHEM CyAEOHOIO MOCTAHOBJIECHUS,

106



MOYKET TOJIBKO MPEAINOoIIararb, U3 KAKMX KOHKPETHBIX MPAaBOBBIX CO00-
paXxeHul B CBOEM IocTaHoBIeHnU ucxoauwn Koucrurynumonnsiii Cyj.

[Tpu 3TOM HE cremyeT 3a0bIBaTh O TAKOM MPOCTOM (haKTe, YTO KPH-
TUKa Cy/IeOHBIX PEIICHUH BBITEKAET U3 CaMOI0 XapakTepa UX MpUHS-
Tusi. B OoNbIIMHCTBE CyIEOHBIX CIIOPOB PEUYb UIET O CIOPE MEXKIY
JBYMsI CTOPOHAMH, IIPUYEM CYI, IPUHUMAs PELICHUE B TI0JIb3Yy OJHOMN
W3 CTOPOH, BBI3BIBAET, B OOJBIIMHCTBE CIy4YaeB, HEIOBOJILCTBO JIPY-
roil CTOpOHBI JaHHBIM pemieHrneM. Ho ockopOneHus B afpec KOHCTH-
TYIIMOHHBIX CY/IOB U MX CYyIEW B JEMOKPATUYECKOM MIPABOBOM TOCY-
JApCTBE HEAOIMYCTUMbI Ja)K€ B TOM CUTyallMH, KOTJa yYaCTHUK IPO-
W3BOJICTBA, poxozsiiero B Konctutynnonnom Cyzie, 9yBCTBYET ceOst
B pe3yJIbTaTe MPOUTPAHHOTO CIIOpa OOMKEHHBIM, OCKOPOJIIEHHBIM WIIH
bpycrpupoBaHHbIM. DpycTpalys yYacTHUKA MPOU3BOJICTBA, B CBA3U
¢ mpunATEIM KoHcTutyrmonHsiM CysioM perieHrneM (0COOSHHO eciu
TaKUM YYaCTHUKOM SIBJISIETCSI MIPEICTABUTENb 3aKOHOAATEIbHONW WU
WCIIOJTHUTEJILHON BJIACTH) HE MOXET CIIYKUTh MPUUUHON JUCKPEIU-
Tauuu aesreabHocTH Konctutyumnonnoro Cyna 1o npuHATHIO OCTa-
HOBJICHUH.

B unTepecax coxpaHeHusi 1oBepus TpaxaaH KOHCTUTYLIHMOHHBIM
Cynam HeoOX0AMMO COOITIOICHNE CSIYIONIETO MPUHIIUATIA: HECMOTPS
Ha TO, YTO KPUTHUKYIOIIMN HE COIIACEH C KOHKPETHOU FOPUINYECKON
MO3UIIUEHN, BBIPAXKEHHOW B MOCTAHOBICHHMM KOHCTUTYLHMOHHOTO
Cyna, oH, TeM He MeHee, JODKEH 000CHOBATH CBOIO, OTIIMYAIOITYIOCS
MO3UIIMIO KYJIBTYPHO U, C MPOPECCHOHAIBHON TOUKH 3pEHHUS, dPYIU-
POBaHHO.

TeMm caMbIM MBI, €CTECTBEHHO, HE CTaBUM IOJ] COMHEHHE IIPABO
KOTro-Tn00 Ha cBoOOmy cioBa. Ho yBakast BCE MPHUHIIUIIBI M OTBET-
CTBEHHOCTb, CBsI3aHHBIC C MPUMEHEHUEM IIpaBa Ha CBOOOY CJIOBa, a
TakKe TpeOOBaHUE COXPAHSHHUS JOBEPHsI OOIIECTBA K HE3aBHCUMOMY,
OecrpUCTPaCTHOMY U CIIPABEUIMBOMY MPHHATHIO TOCTAaHOBJICHUI
KOHCTUTYIITMOHHBIMU CyJIlaMH, HEOOXOAMMO Takxke TpeOoBaTh, YTOOBI
B MHTEpPECaxX COXPaHEHUS aBTOpUTETA CylneOHOW BIIACTH, B paMKax
KPUTUKU TIPUHUMAEMBIX KOHCTUTYIIHOHHBIMH CYyIaMHU pPEIICHUH,
BCErla NPUCYTCTBOBAJIA OMPEEIICHHAs CEP>KAHHOCTb.

B 31011 cBsI3U cunTaro HYy>)KHBIM 00paTUTh Baille BHUMaHUE Ha OJTUH
13 BBIBOJIOB 3-T0 KOHrpecca BeceMupHoii koH(pEepeHIMN 10 KOHCTUTY-
IMOHHOMY MPABOCYIMI0, KoTOpbii npoxoawi B 2014 rony B Ceyie:

«HexoTopsie Cy/ibl U HEKOTOPBIE CYAbH JEHCTBUTEIBHO UCTIBITHIBA-
JIM CEPbE3HOE AABJIEHWE CO CTOPOHBI MCIIOJHUTENBHON U 3aKOHOJIA-
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TEJIBHOW BIIACTEM, CO CTOPOHBI 3aMHTEPECOBAHHBIX JIUL, a TAKXKE CO
ctoponsl CMU, koTOphIe MHOTIA HENPABWIBHO TOHUMAJIH ITI0CTaHOB-
JICHHs WIN K€ UCKaXalld UMUK CyI0B. Takoe 4acTo MpOMCXOIUT,
KOIJa CyZibl BBIHOCAT PELIEHHUs, KOTOPbIE HE 110 HPaBY APYTMM Irocy-
JAPCTBEHHBIM OpraHaM. Hekoropele cynpl NMOABEPIINCH KECTKOU U
HEYBAKUTEJIBHON KPUTUKE, IIPU 3TOM MX IMOCTAHOBIICHUS JAXe HE
VCTIOJIHSJICHY.

B cBs13u C BhIIECKAa3aHHBIM, CIIEAYET OCOOCHHO OTMETUTH KPUTH-
Ky, apECOBaHHYK0 KOHCTHUTYLMOHHBIM CyldaM B Te€X Clyd4asx, Korjaa
HOCJIEeHUE, B paMKaX aOCTPaKTHOIO KOHTPOJS 32 KOHCTUTYL[HOH-
HOCTBIO B JIEJIONPOU3BOIACTBE O COOTBETCTBUM HOPMATUBHBIX IIPABO-
BBIX aKTOB KOHCTHTYIMH, «TIO3BONIAT ce0e» BBIPA3UTH MO3ZUIUIO O
HECOOTBETCTBUM KAKOTr0-JIMOO 00’KaJOBAHHOIO IIPABOBOIO aKTa
KoHcTutyum, npuuem Takasi KpUTHKa 4acTO OCHOBaHA Ha OIIMO0Y-
HOM yOEXJIEHUH KPUTHUKYIOILErO B TOM, YTO 3aKOHOAATENIbHBIN OpraH
KaK OpraH, BBIPAKAOIINN CYBEPEHUTET HAPOJA B IIPUHITHH 3aKOHOB,
0 CYTH, a0COJIFOTHO HUYEM HE OI'paHUYEH.

B 37001 cBA3M HEOOXOAMMO MOTYEPKHYTh, YTO KOHCTUTYLIMOHHBIE
CyZlbl HE HaxONATCs B MOJIATUYECKOW OIIIO3UILIMHU 110 OTHOUICHUIO K
NOJIUTUYECKUM MApTUAM, 3aKOHOJATEJIbHBIM OpraHaM WM IIpaBU-
TEJIbCTBY, a JINLIb, B COOTBETCTBUM C IPUHIIMIIOM Pa3/IEICHHUs BIACTH,
KOTOPBIN SBIIAECTCA OJHUM W3 OCHOBHBIX IPUHIUIIOB KAYKIOTO JIEMO-
KpaTHU4YECKOI0 ITPaBOBOI0 IOCYapCTBA, BHITOIHSAIOT CBOKO POJIb, KOTO-
pasi 3aKJIFOYAETCs B 3aIUTE KOHCTUTYLIMOHHOCTH.

B mo6oM coBpeMeHHOM, IEeMOKPAaTHYECKOM, IPAaBOBOM TOCYIapCT-
BE ONpezieNIeHHas HapsHKeHHOCTh Mex 1y KoncTutyronuasiM Cyiom
Y 3aKOHOJATEJIBHBIM KOPIIYCOM WJIM HCIIOJIHUTEJIBHON BIACThIO
SBIISIETCSl €CTECTBEHHOM, Tak Kak MMeHHO KoHcturynmonusii Cyn
MpeaCTaBIIsieT co00i TOT opraH, koropoMy KoHcTuTylus aeMokparu-
YECKOrO IIPaBOBOIO TOCYIAPCTBA MOPYYAET 3a4ady BOCIPEISTCTBO-
BaTh KOHLEHTpALMM BJIACTH U 3JI0YNOTPEOJCHHIO €0 CO CTOPOHBI
3aKOHO/IaTENIbHBIX OPraHOB WJIM UCTIOJIHUTEIIBHOM BIACTH, a 3HAUUT, B
KOHEYHOM CYETE, €My NOPYYaroT 3a/]ady 3allMINaTh KOHCTUTYIIMOH-
HOCTb U B OTHOILIEHUH CAMOTI'0 IOCyapCTBa.

II.

C touku 3penust Koncrutynmonnoro Cynia HENb3s MOJOKUTEIBHO
OLICHMBATh U T€ CIy4Yau, KOIJa YYaCTHHK nporecca B KOHCTUTYIHOH-
HOM CyJie, XOTS M coOnIalaeTcs ¢ Pe30JIFOTUBHOM 4aCThIO TIOCTAHOB-
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nennsa Koncrtutyumonnoro Cyna, TeM He MEHEE, He IPUHUMAET (I10J1-
HOCTBIO WJIM YacTUYHO) IPAaBOBYIO MO3ULMI0 KOHCTUTYIIMOHHOTO
Cyna, conepkalryrocsi B 000CHOBaHUM TAKOTO TOCTAHOBIICHHUS.

B s1oii cBsi3u Koncrutyumonnsiii Cyn CroBankoit PecriyOnvku B
CBOEM HEJIaBHEM ITOCTAHOBJICHUN OTMETHUJI, YTO CYILLECTBYIOLIEE Ipa-
BUJIO, KacaTellbHO TOoro, yTto onpeneneHue Koncrutynuonnoro Cyna
HE IMOJVISKUT 00XKaJIOBaHUIO, B UTOIe MPUBOAUT K TAKOW CUTYalUH,
yro onpenenenue Koncrutyumonnoro Cyna mpenctaBiseT coOoif
OKOHYATEJIbHOE pEIICHNE KOHCTUTYLMOHHO-IIPABOBBIX BOMPOCOB IO
KOHKPETHOMY JIeJTy U IO3TOMY IOJUIEKUT BBIIIOJHEHHIO COOTBET-
CTBYIOILIUM OPTraHOM OOIIIECTBEHHOM BIIACTH, @ KOHCTUTYLIMOHHO-TIpa-
BOBO€ TOJIKOBAaHHUE, MPEICTABIEHHOE B OIPENEICHUN KOHCTUTYIIMOH-
HOTO CyJa, JOJKHO HEYKOCHUTENIbHO MpUHUMAaThesa. Henb3s He yuu-
TBHIBaTh MPABOBOI'O 3HAYEHMsI, TAK Kak IpaBoBoe MHeHHE KoHcTuTy-
moHHoro Cyza, yka3aHHOE€ B OOOCHOBAHUM €r0 MOCTaHOBIICHMS,
SIBJISIETCS] BBIPAXKEHUEM MJIM OTOOpaKeHUEM ITPUMEHEHUS BCEro KOH-
CTUTYLIMOHHOTO ycTpoucTsa. [103TOMy HE TOJIBKO cama pe30IrOTHB-
Has 4acTb, HO W MpaBOBas MO3MIMs, COeprKaliascs B 000CHOBaHUU
Koncturynmonnoro Cyna, siBisieTcst 0011ieo0s3aTebHbIM IIpU pelie-
HUM OJIMHAKOBBIX IO XapaKTepy CIIy4acs.

I11.

Ha Moit B3msi1, SIBISIETCSI HEOIMYCTUMBIM U TO O0OCTOSITEIHCTBO,
YTO 3aKOHO/ATENILHBIM OPTaHOM HE COOJTIOIAETCsI IPUHITUT KOHCTUTY-
IIMOHHOTO PAaBHOBECHS M TIPUHIIUI pa3/Ie/IeHus BJacTel B OTHOUICHUN
Koncturymmonnoro Cyna, KpoMe TOTO 3aCiTy»KHUBAET KPUTHUECKHUX
3aMeuyaHull, U 3aKOHOJATeIbHAs e TEIbHOCTD, MBITAIOIIAsACS 000OUTH
OrpaHUYECHUs1, 3aKperuieHHble KOoHCTuTyluel, WM OTpUlaTh WIH
,,IpoouTh onpenenenus KonctutynuonHoro Cyma, OTHOCHTEIHHO
AQHTUKOHCTUTYLIMOHHOCTH 3aKOHA U BOCHIPEIIATCTBOBATH KOHTPOJIIO CO
ctoponbl Konctutyumonnoro Cyna, myTeM NpUHATHAS KOHCTUTYIIMOH-
HBIX 3aKOHOB, IPHUYEM B TeX ClTydasix, korma Koncturymus BooO1e He
npeaycMaTpuBaeT perynpoBaHie JAHHOTO BOMPOCA KOHCTUTYIIMOH-
HBIM 3aKOHOM.

IV.

HCO6XO,[II/IMO TAKIKC 3aMCTUTDB, YTO C TOUKHU 3PCHUA KOHCTUTYITHOH-
HBIX CYJA0OB MO>XHO BCCbMa KPUTHUYCCKH OLICHHUBATH U O6Cpr1(I_II/II/I (&10)
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CTOPOHBI IPEACTABUTENEN 3aKOHOAATEIIbHOM WIIM WCIIOJIHUTEIIbHOU
BJIACTHU NPY HA3HAYEHUH HOBBIX CyJIell KOHCTUTYIIMOHHBIX CYHOB.

C TakumMu OOCTPYKIMSAMH TIPU HA3HAYCHUU HOBBIX Cylel
Koncrutyimmonnoro Cyna, cronkHyncss u Koncturyuuonusiii Cyn
CrnoBarkoit Pecniyonuku, korna Ilpesuaent Cnoatkoit Pecryonuku
B TEUEHUH JUTUTEIHHOTO BPEMEHU HE Ha3HA4all TPEX HEIOCTAIOIIUX
cyneit u Koncrurynuonnoro Cyn, BbIHYXKAEH ObUT Oosee Tpex JeT
paboTarh B HEMOJIHOM COCTaBe. Takoe MoJIoKeHHe, CBI3aHHOE ¢ pado-
toil Konctutyrmmonnoro Cyna B HEMOJIHOM COCTaBe, HApsAy C yBe-
JUYECHUEM 3asBJICHUM, MOCTYNUBIIUX B aapec KoHCTUTyIMOHHOrO
Cyna npuBerno K:

a) YBEJIMYEHUIO CPEIHUX CPOKOB KOHCTUTYLIMOHHOTO MPOU3BOJI-
ctBa ¢ 3,34 mecsiua B 2012 roxy Ha 11,71 mecsina B 2017 roaa;

0) poCTy KOJIMYECTBA 3asBICHUN, KOTOPHIE OBUIM OTKJIOHEHBI
[Tnenymom Koncturymmonnoro Cyna mo mpolieccyajibHbIM MPUYH-
HaM B CBSI3U C TEM, YTO [0 HUM HE OBLIO MPUHSTO MOCTAHOBIICHUS 11O
CYUIIECTBY, TaK KaK JUIsl MPUHATHUS TaKOTO MOCTAHOBIICHUS 1O CYIIIe-
CTBY He HaOupajoch HEOOXOAUMOro, peryaupyemoro Koncruryuuei,
OOJIBIITMHCTBA B CEMb TOJIOCOB.

B pesynbrare, anuTenbHON pabOTHI B HEMOIHOM cocTaBe KoHcTu-
tyuuonHoro Cyna Crnosatkoit PecryOnuku, HabIr0qanoch cepre3Hoe
3ameiieHne ero aestenbHoctu. Kpome toro, Koncrurynmonnsiii Cyn
(kxacaTenpHO MPUHATHS PEUICHUH IO IUICHAPHBIM JellaM) HEOIHO-
KpPaTHO CTAHOBWJICS HEAEECIOCOOHBIM 3alMTHUKOM KOHCTUTYIIMOH-
HocTU. Mcxons M3 YNMOMSIHYTHIX CEPbE3HBIX, HETaTUBHBIX IMOCIEI-
CTBHI, BbI3BAaHHBIX JUTUTENbHOMN paboToit Koncturynuonnoro Cyna B
HEMOJIHOM cocTage, s, kak IIpencenarens Koncturyumnonnoro Cyna
Crnosarnkoii Pecry6mnuku, mpuBeTcTBoBajia ToT (akt, uyto [IpesuneHt
Crnosarnkoii PecrryOmukwm, B ntekadpe 2017 roma, mo ucreueHuu o6onee
TpEeX JIET, IPUHSJ PEIlIeHHE O Ha3HAYeHUM TPEX CyJeil Ha BaKaHTHBIC
mecta B Koncrurynmonnom Cyze.

VYBaxkaemblii rocnioiuH [Ipencenarens!

VYBaxkaeMble 1aMbl U rocrional

B 3akmtoueHue, X04eTcst OTMETUTb, YTO CBSI3U C MHOXKECTBOM, YIIO-
MSIHYTBIX MHOKO 3aMEUYaHHM, KacarolIuXcsi 00IeCTBEHHO-TIOIUTHYE-
CKOW MPAKTUKH, OCYIIECTBISIEMON B OTHOIIEHUH KOHCTUTYLIHOHHOTO
NPaBOCY/IUs, BCE KOHCTUTYIIMOHHBIE IEMOKPATUH TPeOyIoT (DyHKIINO-
HAJIBHOM CUCTEMBI CAEPKEK U ONPEIEIIEHHOIO IPOTUBOBECA, IPUYEM
B TOCYAapCTBAaX, B KOTOPBIX ObLT yupexkaeH Koncturymuonusiii Cyg,
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OJTHUM U3 CaMbIX BaXKHBIX 3JIEMEHTOB 00E€CIIEUEHUS TAKUX CIEPKEK U
MPOTUBOBECA KaK pa3 sIBISETCS, (PYyHKIMOHUPYIOUIUN HaJICKAIIM
criocooom, Korcruryrmonnsriit Cy.

[Tpu 5TOM HEOOX0MMMO 0C000 MOMYEPKHYTh, YTO KOHCTUTYIIMOH-
HbIE CyJbl 3aHUMAIOT OJUHAKOBOE C 3aKOHOAATEIbHOW U HCIIOJIHU-
TEJIbHOM BIIACTHIO MOJIOKEHHE. M3 BhIlIEyKa3aHHOTO CIEYET, 4TO B
otHoueHusx KoncrturyimonHoro Cyza ¢ 3aKOHOJIATEBHOM M UCITONI-
HUTEJIBHON BIJIACTSIMU JIEWCTBYET MPUHLIMII PABEHCTBA, a HE MOAYH-
HEHHOCTH.

JIro6oe Hapymienue >QpGeKTUBHOMN IeSTEIBHOCTH WK HaJJIeKalle-
ro (GyHKIMOHUPOBAHUSI KOHCTUTYIIHOHHBIX CYJOB, CHOCOOHO peajib-
HO, CEephe3HbIM 00pa3oM, HAPYIIUTh TPU OCHOBHBIX IPHUHIIUIA, a
HMMEHHO, JIEMOKPaTHIO, MpaBa YeJIOBEKa U MPAaBOBOE TOCYIaPCTRBO.

TpeboBaHue HajyIeKamero (PyHKIIMOHUPOBAHUS KOHCTUTYIIMOH-
HBIX CYJIOB OCOOCHHO OYEBHUJIHO B CUTYaIlMH, KOTOPYIO MbI B HACTOSI-
iee Bpemsi HaOMoaaeM B MUpPE, KOT/Ia B pE3yJbTaTe HEONpeIeIeHHO-
CTH, BBI3BAHHOM JUHAMHYECKH MEHSIOIIEHCS OOIIECTBEHHOM U KO-
HOMUYECKON 00CTaHOBKOM JUIsl LIMPOKUX CIIOEB HAaceJIeHUs Bce Ooiee
IIPUBJICKATEIBHON CTAHOBUTCS «BJIACTh CUIIBHOU PYyKW», IPONIAaraH Iu-
CTBl KOTOPOHM pacroiararoT MPOCTHIMU Ha MEPBBINA B3I, HO OBICT-
PBIMHU PEIICHUSIMH BCEX CYIIECTBYIOIIUX MPOOIEM.

B cBsi3u ¢ BhIlIeyKa3aHHBIM MOXKHO, 0€3 BCAKUX COMHEHHI, OTMe-
TUTb, YTO KOHCTUTYLIMOHHBIE CY/bI B JIFOOOM TOCYJIapCTBE Mpe/ICTaB-
JSIFOT COOOM «IOCIICHION JIMHUIO» 3alllUThl KOHCTUTYIIMOHHOCTH,
3allIUTHl IEMOKPATUYECKOTO CTPOS. M MPUHIMUIIOB MaTepUalbHOTO
MIPABOBOIO rOCY/IapCTBA.

VYBaxkaemblii rocnioguH [Ipencenarens!

YBaxkaemble JamMbl U rocnoza!

B 3akiroueHue BBICTYIUICHUS 51 UCKPEHHE Xody kenato Koncrury-
uunonnomy Cyny AzepOaiimkanckoi PecrryOnuku, 4ToObl €ro Cyabu U
BIIPEb MPUHUMAIN BCETJa MPABUIIBHBIE U KAUECTBEHHBIE PEIICHUS,
onmaromapst kotopsiM Konctutymmonnsiii Cyn AszepOaiimkaHCKON
PecnyOnuku siBIsIeTCS MHCTUTYTOM, TOJIB3YIOIUMCST OOJBIIMM JTOBE-
pPUEM U YBaKEHHEM M COXPAHSIOLIMM 33 COOOH CBOH HE3BIONIEMYIO
MO3ULIMI0 TIOWCTUHE HE3aBHUCHMOIO OpraHa 3allUThl KOHCTUTYI[OH-
HOCTHU.

braronapro 3a BHUMaHHE.
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Ilemp MUK/TAIIIEBUY
[Ipencenarens KoHCTUTYMOHHOTO
Cyna PecnyOnuxu benapychb
3aCITyKEHHBIN FOpPUCT
PecnyOnuku benapych

KOHCTUTYHUOHHOE ITPABOCYJIHUE B ITPOINECCE
COBPEMEHHOI'O PA3BUTHUSA ITPABOBOI'O I'OCYIAPCTBA

VYBaxkaeMble y4aCTHUKU KOH(pepeHuuu!

VBaxxaeMble nambl ¥ rocrozjal

B neMokparndeckux rocynapcrBax KOHCTUTYLMOHHBIE LIEHHOCTH
00yCJIOBIMBAIOTCSA UCTOPUUYECKUM Pa3BUTHEM OOILECTBEHHBIX IPO-
LIECCOB, OCHOBBIBASICh KaK Ha HAIIMOHAJIBHBIX UJIESX, HDABCTBEHHBIX U
JTYXOBHBIX HJ€ayax, TaK M OOIIEUEeNIOBEUECKUX LIEHHOCTAX. B mpo-
11ecce HCTOPHUYECKOTO pa3BUTHsI 00IIECTBA U FOCYIapCTBa, CaMOOIIpe-
JIEJIEHUs] HAllUM BbIpAOATBHIBAIOTCS U Pa3BUBAIOTCS LIEHHOCTH, KOTO-
pple  HAXONAT JIETUTUMHOE HOPMAaTUBHOE 3aKpPEIUICHHE B
Koncturynmuu. Tak, B mpeamOyne Koncturymum Pecmybmuku
benapycs ykazano, uto «Hapon benapycu, sxenas odecneunTs rpax-
JTAHCKOE COoIvIacHe, HE3bIOJIEMbIE YCTOM HAPOIOBIIACTHS U IIPABOBOIO
rocy/lapcTBa, NpuHUMaeT KOHCTUTYLIHION.

1. IleHHOCTH IPaBOBOIO roCy1apcTBA.

[IpaBoBOE rocyaapcTBo GOPMUPYETCS MyTEM YTBEPKACHUS U pea-
JM3aLUU OCHOBOIIOJIATAIOMUX KOHCTUTYLMOHHBIX LIEHHOCTEH, KOTO-
pbI€ HAXOIATCSA B ONPENETICHHON B3aMMOCBS3U M B3aUMO3aBUCHMO-
ctu. Tak, oueBHIHO, YTO TpaBa U CBOOOIBI YEJIOBEKA MOTYT OBITH B
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MIOJTHOM Mepe 00ecrieueHbl U Pea30BaHbl TOIBKO B IEHCTBUTEIHHO
JIEMOKPATUYECKOM COITMAILHOM TIPABOBOM TOCYZIapCTBE, a MPABOBOE
TOCY/IapCTBO HE MOXET OBITh TAKOBBIM 0€3 peaiun3aiii Ha MPaKTHKE
KOHCTUTYITHOHHBIX IICHHOCTEH.

Jloctmxenne OajlaHca KOHCTUTYIIMOHHBIX IIEHHOCTEH BeleT K
COXpPaHEHHIO PAaBHOBECHS OOIIECTBA, €ro CTa0MILHOCTH, YPPEKTUB-
HOMY B3aUMOJICHCTBHIO BCEX OOIIECTBEHHBIX CHJI HA OCHOBE KOHCTH-
TYIIMOHHOTO TIPUOPHUTETA — YEJIOBEKA KaK BBICIICH IICHHOCTH U IIEJTH
o0IIecTBa U rocyaapcTBa. Bo B3aMMOOTHOIIICHHH «UYEIIOBEK — TOCY-
JAPCTBO» KITFOYECBBIM SIBIISICTCS OTIPECIICHHE BOSMOXKHBIX ITPECTIOB
BMEIIATEIbCTBA TOCYIAPCTBA B OCYIIIECTBICHHE TIPaB U CBOOOT YeIio-
BEKa, B CIIy4ae OTPAaHUYCHUN — WX 0OOCHOBAHHOCTH M MPOTMOPIIAO-
HAJTbHOCTb.

B Koncrurymuu onpeneneno, uto Pecryomnuka benapych sBnsiercs
JIEMOKPATHICCKUM COIHAITLHBIM TPABOBBIM rocyaapcTBoM. [Ipu aTom
JTOKTPUHAJILHBIC TIOAXOABI K IOHMMAHHWIO TPABOBOTO TOCYIApCTBa,
BbIpAOOTaHHBIC HA €BPOTICHCKOM TIPOCTPAHCTRE, JIXKAT B OCHOBE pea-
JM3aIA COBPEMEHHOW KOHIICTIITUH MPAaBOBOTO TOCYIapCTRa.

HeoOxomumo yduTBHIBaTH, YTO KOHCTUTYIIMOHHBIC IIEHHOCTH B
COBPEMEHHBIX YCJIOBHSX HAIOJHIIOTCS HOBBIM COJICPKAHUCM.
PasButne oOmiecTBa U rocyaapcTBa, OCMBICIICHHE HOBBIX KOHIIEITY-
QIBHBIX TOJXOJ0B K IMMOHMMAHUIO MPABOBOTO TOCYAAPCTBA, MpaBaM
YeJIOBeKa 3aKOHOMEPHO BIIEKYT Pa3BUTHE CMBICIIOBOTO COIEPIKAHWSI
KOHCTHUTYITHOHHBIX TICHHOCTEH.

MOXHO KOHCTaTUPOBaTh, YTO YCTOMYUBBIMU TEH/ICHITUSIMU COBpE-
MEHHOTO KOHCTUTYIIMOHAJM3Ma SIBISIFOTCS Pa3BUTHE IIEHHOCTHOTO
cofiep KaHUsI HAIIMOHAIILHBIX KOHCTUTYIIUH, TPETBOPEHUE B KHU3Hb U
3alUTa KOHCTUTYIIMOHHBIX [IEHHOCTEH.

B npaBoBoM rocynapctBe 3aKOHBI BBICTYHAIOT 3((EKTUBHOM KOH-
CTUTYIIMOHHO-TIPABOBOM (DOPMOIA BBIPAYKEHHSI, OpTaHU3AINU U 3aIIH-
ThI TIpaB ¥ cBOOON uenoBeka. Koncrutyrmonnsii Cyj, HCXO/Is U3 BEp-
xoBeHCcTBa KOHCTUTYIIMU M BEpXOBEHCTBA MPaBa, yKa3bIBa€T B CBOUX
pCIICHUSAX Ha HEOOXOJMMOCTh 00SCIeYrBaTh B HAIIMOHAILHOW TIpa-
BOBOI CHCTEME NMPHUHATHE U JICHCTBUE 3aKOHOB, KOTOPHIC SIBIISFOTCS
10 CYTH TIPABOBBIMH, TO €CTh OIPEACIISIOIMME OamaHC CBOOOIBI,
BJIACTH, KOHCTUTYIIMOHHBIX IIEHHOCTEH Ha HayajlaX paBeHCTBA H
CTIPaBEINBOCTH.
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B Tocnanuu Ilpe3unenty PecnyGnuku bemapych u manaram
[TapnameHTa O COCTOSHMM KOHCTHUTYLIMOHHOW 3aKOHHOCTH B
Pecny6nuke benapycs B 2017 rony Konctutyumonnsiii Cyzn oTMeTu,
YTO MPH OCYLIECTBIEHUH IIPABOBOIO PEryIMPOBAHMSI OOLIECTBEHHBIX
OTHOIIEHUI OT HOPMOTBOPUECKUX OPIraHOB TPeOyrOTCS MOCIEA0Ba-
TEJIbHAs U CUCTEMHAsl peaju3alys U Pa3BUTHE KOHCTUTYLIMOHHBIX
MIPUHLIMIIOB U LIEHHOCTEW B LIEJISIX JISTHTUMHOCTH M COLIMAJIbHOM MPH-
€MJIEMOCTH HOPMaTHUBHBIX MTPABOBBIX aKTOB.

2. KoHCTHTYHIMOHHOE TIpaBoCyIue.

QOYHKIMOHUPOBAHUE COBPEMEHHOIO IIPABOBOTO TOCYJapCTBa
MpEeACTaBIsIeT co00i peanbHOE MPETBOPEHHE B JKU3HH KOHCTHUTY-
LMOHHBIX [IEHHOCTEH, pa3BUTHE UX B 3aKOHAX, KOHCTUTYLMOHAJIN3a-
IIIO TIPABOBOTO PEryIMpPOBaHusl, GOPMUPOBAHUE KOHCTUTYLITUOHHOTO
IPaBOCO3HAHUS U MBIIUICHUS.

Koncrutyrmonnsiit Cyn Pecyonuku benapych, 3amuiias KOHCTH-
TYLIMOHHBIE IEHHOCTH, UCXOAUT U3 HEOOXOMMOCTH MOIEPHKAHUS UX
OanaHca 1 HEJIOMYIIEHUS] YMaJIEHUsI B 3aKOHOTBOPYECKOM IIPOLIECCE C
YUETOM Kak OOIIEYETOBEYECKUX LIEHHOCTEH M €BPOMNEHUCKUX JEeMO-
KpPaTHUECKUX CTAaHAApPTOB, TaK M HAIIMOHAJIBHBIX OCOOEHHOCTEHN pa3-
BUTHSA IEMOKpaTUH ¥ ((OPMHUPOBAHMS PABOBOTO rOCY/IApCTBA HA J1aH-
HOM JTare B Hallled CTPaHE.

Crnenyer noT4epKkHyTh, YTO B COBPEMEHHOM MUPE, B YCIOBUSIX IJIO-
Oanu3anuy, MHTEHCU(UKAIMM BCeX OOLIECTBEHHBIX IPOLIECCOB
HOSIBJISIFOTCS] HOBBIE TEHCHIIMY B OTHOILIEHUY TOHUMAaHUS U TPAKTOB-
KA KOHCTUTYLMOHHBIX LEHHOCTEH, MPOUCXOAUT «IPUPALLEHUE» HUX
CMBICJIOBOTO COJIEPKAHMSI, aJanTalus K COBPEMEHHBIM peaIusiM.

BrlisiBlieHHe U packpbITUE COAEpkKAaHUS KOHCTHTYLIMOHHBIX IEH-
HOCTEH, IPUHIUIIOB U HOPM IIPH OCYILECTBICHUN KOHCTUTYLIMOHHO-
ro MPaBOCYAHs JaeT BO3MOXKHOCTb OPUEHTHPOBATH 3aKOHOAATEINS U
MIPAaBONIPUMEHUTENST Ha COOMIOACHHWE MHOTOTPAHHOTO COAEPKaHMS
KOHCTUTYIIMOHHBIX MOJIOKEHUI, COOTIOIEHNE HE TOJIBKO «OYKBBI», HO
u 1tyxa KoHcTuTymu; B He0OOXOAMMBIX ClTydasiX yKa3blBaTh Ha HEJIOC-
TaTOYHOCTh MEXaHU3Ma IPaBOBOIO PETyIMpOBaHUs B LEIIX obec-
NEYEHUs] PeaM3alui KOHCTUTYLMOHHBIX IpaB I'paX<IaH, MOJHOTHI
YPETYTUPOBAaHMSA TEX WM HHBIX OOIIECTBEHHBIX OTHOIICHHH.

Koncrutynmonnsiii Cyn PecnyOnuku benapyck ocyiiectisier
NOCIENYIONINIA KOHCTUTYLHMOHHBIN KOHTpoJb, U ¢ 2008 roga o06si3a-
TEJIBHBIN ITPEBAPUTEIIBHBIA KOHTPOJIb KOHCTUTYLIMOHHOCTH 3aKOHOB,
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npuHATbIX [lapnamentom, n0 ux mnoxanucanus IlpesupeHtom
Pecnybnuku benapych. Kak cBuieTenbCcTByeT npakThka, 00s3aTelb-
HBIM TNpEeABAPUTENbHBIA KOHCTUTYLIMOHHBIM KOHTPOJb B YCIIOBUSX
c(hopMHpPOBAaBILIEICS PAaBOBOM CUCTEMBI, JTOCTUIHYTOTO 3()h(HeKTHB-
HOTO B3aUMOJEHCTBUS BIIACTEW CIIY’KUT YHPEXKICHUIO HAPYLICHUN
KOHCTUTYLIMOHHOW 3aKOHHOCTH, WCKJIIOUEHUIO BO3MO)KHBIX HEraTHB-
HBIX TOCJEACTBUM JIEWCTBUS 3aKOHOB, MpOTHBOpevammx KoHcTH-
TYIIHH.

[Ipu3HaBass KOHCTUTYLMOHHOCTb IPHUHATBIX 3aKoHOB, KoHCTH-
TyUUOHHBIN CyJl B OTHOILIEHUN MX OTJIEJIbHBIX MOJIOKEHUH hopMyIu-
pYeT NpaBOBbIE MO3ULINH, COIEPKAILME BBISIBIECHHBI KOHCTUTYLIUOH-
HO-TIPAaBOBOM CMBICII 3aKOHOB, YIIPEXIasi TEM CaMbIM UX HCKAKEHUE
¥ BO3MOKHOCTb HEKOHCTUTYILIMOHHOM MPaBONMPUMEHUTEILHOM MpaK-
TUKU. Ps1 IpaBOBBIX MO3UIMI HAIIPABIEH HA MHTEPIPETALUIO KOH-
CTUTYLIMOHHBIX LIEHHOCTEH, IPUHLUIIOB U HOPM IPHUMEHUTEIBHO K
KOHKPETHBIM [TPABOOTHOLIEHUAM. [Ipy 3TOM KOHCTUTYLIMOHHBIE LIE€H-
HOCTH W NPHUHIMIIBI, Haxonsdupecs: B KOHCTUTYIIMM B «CBEPHYTOM
BUJIE, BBIABIAIOTCA B pemeHusXx Koncrurynnonnoro Cyna B pesyib-
TaTe YSCHEHMsI CyTH U CMbICJIa KOHCTUTYIIMOHHBIX HOPM B UX CHCTEM-
HOU B3aUMOCBSI3H.

KoHCTUTYIIMOHHBIN KOHTPOJb OOECMEUYMBAET HAJICKAIIMM KOH-
CTUTYLIMOHHO-TIPAaBOBOM OajlaHC BJIACTHBIX MOJHOMOYMI rocyaapcrt-
BEHHBIX OPraHOB, OKa3bIBasl CYLIECTBEHHOE BIMSHHUE Ha 0OecrieueHue
paBHOBECHsI BCeX OOIIECTBEHHO-IIOJUTUYECKUX CHJI B TOCYAApCTBE.
Koncturynmonnsiit Cyn ctanoBUTCS (PaKTHUECKH KOHCTUTYIIMOHHBIM
apOUTPOM, KaK MEXIy Pa3JIMYHbIMU BETBIMHU BJIACTH, TAK U B IOCTH-
YKEHUU TapMOHU3AMN UHTEPECOB JINYHOCTH, OOLIECTBA U TOCYIapCT-
Ba Ha OCHOBE HEYKOCHUTEIBHOTO COOIIOACHHS KOHCTUTYLIMOHHBIX
LEHHOCTEH, IPUHLIAIIOB U HOPM.

B ycnoBusx quHaMu3Ma U OTKPBITOCTH COBPEMEHHBIX MEXIOCY-
JTAPCTBEHHBIX OTHOIIEHU BepXoBeHCTBO KoHcTHUTyMu obecneunBa-
€TCsl C YYETOM MHOTOYPOBHEBOIO ITPABOBOIO PETYIUPOBAHUS, CIOXK-
HOTO NEPEIUIETEHUS] HALMOHAIIbHBIX, HAJHALMOHAJIbHBIX, PETUOHAIIb-
HBIX, MEXKAYHAPOIHBIX IIPABOMOPSIIKOB.

B mpouecce pernoHanpHOW MHTErpaluy MPOsBISETCS Mpoodiaema
MEPapXUUECKOro IUII0PAIN3Ma Pa3INYHbIX IPABOBBIX cUCTEM. B aTHx
YCIOBUSIX YCHUJIMSI KOHCTUTYLIMOHHOM IOCTHIIMM HANpaBiSIIOTCS Ha
obecrieueHre rapMOHU3AIMU [TPABUI B3aUMOJICHCTBUS MEXTyHAPOI-
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HOT'0, MHTETPALIMOHHOIO ¥ HALIMOHAJIHOTO ITpaBa; MOCJIEI10BATEIbHOE
COMPSKEHUE KOHCTUTYLIMOHHBIX TOJIOKEHUH, PEANNCAHUI NHTErpa-
[IMOHHBIX aKTOB, TPEOOBAHNI MEKIyHAPOIHO-TIPABOBBIX CTAHIAPTOB
B LIEJIAX o0ecrieyeHus BepxoBeHcTBa KoHCTUTYIHH.

B nacrosiee Bpemsi, yuutbiBas ydactue PecryOnuku benapych B
MHTETPAllMOHHBIX MIPOLIECCaX, Mbl BUJIUM, YTO BaKHO COXPAHATh KOH-
CTUTYLIMOHHYIO UJIECHTUYHOCTb, CYBEPEHHOE IIPABO Hapoza benapycu
CaMOCTOSITENIBHO ONPEIENISATh CTPATETUIO PA3BUTHUS CTPAHBI C YUETOM
HAIMOHAJIBHBIX TPAJULMA U HHTEPECOB.

BriBoanl.

Ha ocnoBe Koncturyiuu, B KOTOpOU 3aKpeIUICHb] IPUHIUIIBI ITpa-
BOBOI'O TOCYHAapCTBa, IEMOKPAaTHYECKUII MEXaHU3M OCYLIECTBICHHUS
rocyaapcTBeHHON Bnactu, PecnyOnuka bemapyck mocnemoBaresbHO
OCYLIECTBIISIET KYpC Ha 3BOJIIOLMOHHOE KOHCTHTYLMOHHOE CTPOU-
TENBCTBO, (POpMUPOBaHUE TOCYIAPCTBA I HAPOIA.

KoncTutynonnas ueiab GOpMUpPOBaHUS COBPEMEHHOTO MTPABOBO-
T'O TOCYAAapCTBA OIPEEISeT BEKTOP (PYHKIIMOHUPOBAHUS BCETO TOCY-
JApPCTBEHHOT'O MEXAaHMU3Ma, CTPATEervio pa3BUTUS OOIIECTBA, CTAHOB-
JIEHWE YE€JOBEKAa M TIpa)KJIaHWHA KAaK HOCUTENS KOHCTUTYLIMOHHBIX
npas, cBOOO U 003aHHOCTEN, AKTUBHOTO YYAaCTHUKA KOHCTUTYIIMOH-
HBIX [TPAaBOOTHOLLIEHUM.

B 3akmtouenue or umenu Konctutynumonnoro Cyna PecryOnuku
benmapyce cepaedHo 1o3apasisaio HalIKUX Koyier, KOHCTUTYIMOHHBIN
Cyn Azepbaiimxanckoin Pecyonuku,

¢ 20-neTHUM rOOWMIIEEM, JKENNal0 JANTbHEUIIeH yCIeUTHON TUIONO-
TBOPHOM  AEATEIBHOCTH 1O  OOECHEYEHUI0  BEPXOBEHCTBA
KoHcTuTynum, yTBEp KIEHUIO NPUHLUIIOB U LIEHHOCTEN MPaBOBOTO
roCyZapcTBa.

Kpenkoro Bawm 310poBbs, cuactbst u Onaromnomyyus!

Cnacu60 3a BHUMaHue!
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Dr. Dragoljub DRASKOVIC
President of the Constitutional Court
of Montenegro

THE CONSTITUTIONAL COURT OF MONTENEGRO
AS A GUARDIAN OF THE CONSTITUTIONAL ORDER AND
HUMAN RIGHTS AND LIBERTIES

Honorable President Abdullayev,

Honorable Ladies and Gentleman!

I express my sincere gratitude on invitation which has given me
honor to take part in the Conference marking 20th anniversary of the
existence of the Constitutional Court of Republic of Azerbaijan.

On behalf of the Constitutional Court of Montenegro I cordially
congratulate this jubilee to colleagues from the Constitutional Court of
the of Republic of Azerbaijan. In addition, I wish you much success in
the future fulfillment of important tasks.

Montenegro as a contemporary constitutional state had established
legal order based on the principle rule of law, and within had placed
the position of the Constitutional Court whose core competence is a
protection of constitutionality and legality, as well as human rights and
freedoms, or in other words the protection of the Constitution as
whole. In Montenegro is present European continental model of pro-
tection of constitutionality based on Kelsen’s theory of control from
one center, by separate and independent body, the Constitutional
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Court, with all basic elements of that concept concerning the methods
of composition and election of the Court, decision-making procedure
and forms and consequences of its decisions etc.

Due to the nature of its functions for realization of the constitution-
al and legal order, the Constitution of Montenegro had clearly and
completely separated Constitutional Court from other branches of
state power, established as an autonomous and independent supreme
state authority, as the highest autonomous State authority of special
nature and character of the constitutional authority sui generis.
Separation of the Constitutional Court from other highest state author-
ities and bodies, guarantees exercise of these functions in accordance
with the Constitution.

It’s a special constitutional category in constitutional and legal
order that has a special place in overall structure of state power, which
constitutes with the President, Parliament and government, the
supreme state body, whose position is determined by its primary and
most important function, protection of constitutionality and legality,
which in organizational and functional establish it as the highest deci-
sion making body which has the right of normative control of consti-
tutionality of laws, accordingly, constitutionality and legality of other
acts and by laws and their abolition, whose jurisdiction also includes
the protection of human rights and freedoms that are violated by an act
of State authority, as well as deciding on whole range of other com-
plex and social issues and relationship.

Therefore, unlike the judiciary, as one of three branches of power
in the system of the separation of powers, which in organizational
structure of Constitution gained its place in a separate section of the
Constitution in the same section of the Constitution which regulates
the system of government as a whole, ie. and other two branches of
government, legislative and executive, carried out by the Parliament
od Montenegro and Government of Montenegro, and even some other
public authorities, such as the President of Montenegro, local govern-
ments, the Montenegrin Army, Defense and Security Council and the
State Prosecution which under these headings regulated in the
Constitution, while the constitutionality and legality that protects the
Constitutional Court, and then Constitutional Court by itself, is set out
in separate part of the Constitution.
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With this structural concept the Constitution had clearly delimited
the position of the Constitutional Court in constitutional order of
Montenegro, and not only in regard to judiciary, but also in regard to
all other branches and organs of the State power. At the same time,
framers of the Constitution, in this way, had placed the Constitutional
Court as equivalent or even more, to other governmental authorities or
organs that are forming the structure of State power.

In exercise of its jurisdiction, the Constitutional Court has no
monopoly over the enforcement of constitutional norms, because this
is obligation of all state bodies, but it has a decisive role in determin-
ing their true meaning, which then becomes mandatory for all.
Therefore, the Constitutional Court is original protector of constitu-
tionality and legality, the guarantor of integrity of the legal system and
it can be said that it has a certain degree of legal superiority in relation
to the legislative, executive and judicial power. Within its competence,
it is the highest state organ, with the highest authority, which by elim-
ination of violation of the Constitution by any State organ, protects the
legal system as whole. The Constitution, also establishes that the
power is limited by the Constitution and law.

In its proceedings, the Constitutional Court is not hierarchically
above other constitutional powers, it is not superior, but it has super-
visory and controlling role in regard to respect of constitutionality.
Decision of the Constitutional Court has same effect towards all
branches of power, and it is manifested in cessation of validity of a
Law adopted by the Parliament, in cessation of by laws adopted by
Executive Government, in quashing decision of the courts, in prohibi-
tion of the work of political parties and non-governmental organiza-
tion, in finding the violation of electoral law etc. Limitation of the
decisions of the Constitutional Court derives only from the
Constitution and the law.

Procedure of the Constitutional Court upon the constitutional com-
plaint in case when procedure for protection of rights is not complet-
ed before a regular court, specifically points to a strong correlation of
the judicial authorities and the Constitutional Court, and even to par-
ticipation of the judiciary in the proceedings before the Constitutional
Court, but also to participation of the Constitutional Court in protec-
tion of human rights and fundamental freedoms if they were violated
by and individual act or judicial authorities and have not found its
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protection before the ordinary courts. It has a competence to abolish
the decisions of ordinary courts, but only if it finds a violation of
human rights and freedoms in the course of the proceedings before
these courts.

In the proceedings of the Constitutional Court upon the constitu-
tional complaint is not about deciding as the court of the higher
instance, because the Constitutional Court is not another court in hier-
archy of ordinary courts, but it only provides the constitutional and
judicial protection of rights, which, in addition to judicial protection,
1s constitutionally defined as special form of human rights protection.
It does not take in charge the jurisdiction of the ordinary court, but in
realization of its constitutional competences, on the request of the
applicant, controls acts for which there is a belief of violation of con-
stitutional rights and freedoms. The Constitutional Court controls
whether violation of the constitutional rights and freedoms really
occurred in the previous decision-making procedure. The constitu-
tional complaint is neither ordinary nor extraordinary legal remedy,
but a special institute which controls individual acts of state institution
from the standpoint of human rights and freedoms.

Therefore, in the exercise of the constitutional jurisdiction of the
Constitutional Court there is no supervision of the Constitutional
Court over the judiciary and especially not over the Supreme Court,
which could question his constitutionally established status as the
highest court in Montenegro within the judicial authorities.
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Huxkonai BOH/[APbH
Cynpst Koncturymmonnoro Cyna
Poccuiickoit denepanuu
3acinykeHHbIN opuct PO, 3aciykeHHBIH
Jiesitelib Hayku PO
JL.I0.H., Ipodeccop

HEHHOCTHU B TEOPUU U ITPAKTUKE CYAEBHOI'O
KOHCTUTYIUOHAJIN3MA: OCHOBHBIE U3MEPEHUSA
N ITPUOPUTETHI U3 ITPAKTUKU
KOHCTUTYIIMOHHOI'O CYJA POCCHUH

[TpumeuarennbHOM 0COOEHHOCTHIO COBPEMEHHOTO KOHCTUTYIIMOHA-
JU3Ma SBJSIETCS TPAIMILIUS, CBOETO poJa KOHCTUTYIIHOHHOE OOBIKHO-
BEHHE, pacCMaTpPUBATh IOOMIIEHHBIE 1aThl KOHCTUTYLIMOHHOTO Pa3BH-
TUSl JPYKECTBEHHBIX CTPaH, B TOM YHCJIE€ M KaK BaXKHOE COOBITHE
MOJIMTUYECKOM M TMPABOBOM JKM3HUW CBOMX TOCYHapCTB, KaK CBOETO
polia TpaHCHALMOHAJIBHBINA MPA3IHUK COBPEMEHHOTO KOHCTHUTYIHO-
HaJM3Ma, 3HAYUMBIM 71 BCEX TEX CTpaH, KOTOpble OObEIMHEHBI
oOmuMH TeNsIMA M 3aJa4aMu  J€MOKPATUYECKOTO Pa3BUTHUA.
CBUIETENBCTBOM TOMY SIBJISIETCS M FOOMIIEHHAs JaTa KOHCTUTYLIMOH-
Horo mpaBocynus PecryOnuku AsepOaiipkaH, ¢ 4eM MO3IpaBisieM
HaIIMX azepOailPKaHCKUX KOJJIET M BhIpakaeM HMCKpPEHHIOK Onaro-
JApHOCTh 32 MPEIOCTABICHHYIO BO3MOKHOCTB OBITh COPUYACTHBIMU
K 3TOMY Mpa3qHUKY KOHCTUTYLIMOHHOTO ITPaBOCYIHSI.

OrneHka MecTa U poJid KOHCTUTYLIMOHHOTO MPABOCY/IHSI B YCIOBHSIX
COBPEMEHHBIX JIEMOKPATHUIl — @ 3TO CKBO3HAsl TEMa HACTOSIIECH KOH-
(epeHnu — BecbMa penbe(HO PACKPHIBAETCSI CKBO3b MPU3MY aKCHO-
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JIOTUYECKUX HAYaJI TEOPUU U NPAKTUKU KOHCTUTYLIMOHHOTO ITPaBOCY-
must. [IpumedarenbHo B 3ToM cBsi3H, uTo B KoHcTuTymmn PecryOnuku
AzepOaiipkaH MPUBEPKEHHOCTh K OOIIEYEIOBEUECKUM IIEHHOCTSIM
BO B3aMMOCBSI3HM C 3alUTON HE3aBUCUMOCTH, CyBEpEHUTETA 3as1BJICHA
yke B nosoxkenusix [IpeamOyibl, uTo siBisieTcs, 6e3yclI0BHO, U OCHO-
BOM 111 KOHCTUTYLIMOHHOTO IPAaBOCYAMSL.

1. Axcuonocuueckan QyHKYus KOHCMUMYUYUOHHO20 NPABOCYOUs
U 00beKmueHaa Heo0X00UMOCHIb ee YCUNEHUA 6 CO6PEMEHHbIX
ycnoeusx.

CoBpeMeHHas 310xa CTaBUT IMEpe]l KOHCTUTYLIMOHHBIM IIPABOCY-
JIMEM HOBBIE TPYAHBIE 3aa4i. KOHCTUTYLIMOHHOE MPaBOCYAME, KaK U
VHBIE KOHCTUTYLIMOHHBIE HMHCTUTYTBI COBPEMEHHBIX JEMOKpPATHUH,
UCIBITBIBAET CETOAHS Pa3IUYHbIE, IOPOM TOCTaTOYHO OCTPBIE BHIZO-
Bbl COBPEMEHHOM JITOXH.

KonctutynimoHHoe npaBocyaue 3aHUMAcT B CUCTEME COBPEMEHHO-
r0 KOHCTUTYLHOHQJIM3Ma YHUKAJIbHOE, HO, AYMAaeTcCsi, HE BO BCEM
OKOHYATEIbHO YTBEPAUBIICECS PEABHON IPAKTUKOM KOHCTUTYIIMOH-
HOT'O pa3BUTHUS MECTO (MMEI0 B BHUIY AAJEKO HE TOIbKO Poccuro).
[TonTBepxkeHNE ITOr0 — NMPONODKAIOIINECS TTOMCKU ONTHMAJIbHBIX
BApUAHTOB DPEILUICHUS OTHIOAb HE BTOPOCTENECHHBIX JUIsI KOHCTHUTY-
LUOHHOTO MPAaBOCYAMsl BOINPOCOB (HauMHasi OT MECTa U POJIU
Koncturymmmonnoro Cyna B cucteme pasieieHusl BIacTeM, MpoIoiI-
’Kasl CTENEHbBI0 0053aTeIbHOCTH OTJIENIBHBIX BUJIOB €0 pEIleHHH, B
TOM YHCJIE€ B COOTHOIIEHWU MX HOPUCAUKIMOHHBIX M HOPMOTBOp-
YEeCKHX Havajl, BKJIIOYas Mpeaessl YHU(UKAIMK OOIMIKUX MPUHIIUIIOB
CYAOyCTpOWCTBAa M CYIONPOM3BOACTBA, CTATyca CyAbU H T.J.).
O4eBHUIHO, YTO HA €ro COCTOSIHME Bce OoJiee OLyTHMO BIMSIOT
o0Iye TeHASHIIMY MUPOBOTO Pa3BUTHS, B TOM YHCJIE ITPOLIECCHI Mpa-
BOBOI1 I100anu3anum, ¢ OJJHON CTOPOHBI, U 00BEKTUBHOE YCHIICHHE (B
KaueCcTBE MPOTHUBOBECAa MEPBBIM) COIMOKYJIBTYPHBIX (DAaKTOPOB
HAallMOHAJIBHOTO KOHCTUTYLIMOHHOTO Pa3BUTHSL, C IPYTOM.

Caoero pona, pedeKTopHON peakiuel KOHCTUTYILIMOHHOTO Ipa-
BOCY/JIUSI HA CTOJIb CJIOJKHBIE IIPOLIECCHI SIBIISIETCSA TEHIACHLMS K Iepe-
pacrpeesIeHnI0 OCHOBHBIX (DYHKIMI KOHCTUTYLIHOHHOIO IPaBOCY-
ISl — OT YACTO OXPAHUTEIBHOMN NEATEIbHOCTH K aKTUBHOMY HCIIOJIb-
30BaHMIO MPE0OPa30BaTEIbHO-IMHAMUYECKOTO MOTEHIIMada KOHCTH-
TYUHMOHHO-CYyA€OHBIX (DYHKIMA. 3aKOHOMEPHBIM IPOSBICHUEM 3TUX
IPOLIECCOB SIBJIIETCS YCUJICHUE aKCUOJIOTMUYECKUX MOIXOJ0B B KOHC-
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TUTYLIUOHHOM IPABOCYUH — HE TOJBKO IIPU OIIEHKE CIIOPHBIX HOpMa-
TUBHBIX IOJIOKEHUW, HO U TIPU KOHCTUTYLIMOHHO-CYJIE€OHOM BTOpIKeE-
HUM, Pa3pelICHNH PEabHBIX MPOTHUBOPEUMH COLIMAIBLHOU JEHCTBU-
TEJILHOCTH COBPEMEHHOTO OOIIECTBA U TOCYIapCTBA.

Axcuonornueckas (GyHKIHUS KOHCTUTYIIMOHHOTO TMpPaBOCYIUs
HOCHUT YHUBEPCAJIbHBIN XapakTep, IPOsBISETCS KaK B HEraTUBHO-TIpa-
BOOXPAHUTEIBHOM, TaK M MO3UTHUBHO-PETYISITOPHOM acrekrax. B
OCHOBE aKCHUOJIOTHYECKOM (DYHKIIMM KOHCTUTYLIMOHHOI'O MPABOCYAUS
— MpecTaBieHue 0 0e3yCclIOBHOM, UCXOHOM IIeHHOCTH KoHCTuTy1mu
P® xak akra mpsMoro NeHCTBHs B peXHME €€ BEpPXOBEHCTBA, o0ec-
NEYMBAIOIIETO CUCTEMHOE U LIEJIOCTHOE YMOPSIOYEHHE COLUAIIBHO-
HKOHOMHYECKUX M MOJUTUIECKUX MPOIIECCOB, OallaHC BIACTH, CBOOO-
JIbl © COOCTBEHHOCTH B YCJIOBUSIX COBPEMEHHOM IOCY/IapCTBEHHOCTH .
B cooterctBuu ¢ nmpaBoBeiMU No3uIMsIMU Konctutymonnoro Cyna
PO (nanee — KC P®) BepxoBenctBo Koncturymmu PO nposiBrisiercs B
OpPraHMYECKOM €IMHCTBE C OOIIECNPU3HAHHBIM MPUHIIUIIOM BEPXOBEH-
cTBa (rOCIOJICTBA) IpaBa, IEHHOCTHOE M HOPMATHUBHO-OKTPHUHAIb-
HO€ 3Hau€HHUe, KOTOPOro MOJOKEHO B OCHOBY BCETO COAEpIKAHUS
Konctutynun P®. OpHoBpeMeHHO U caMO Mo cebe BEepXOBEHCTBO
npaBa ¢ ero TpeOOBaHUSIMU PABHOM I BCEX MEPBI CBOOOIBI U CIIpa-
BEJIMBOCTH, BBICTYIIAs OCHOBOMOIAralOIIMM MPUHIIUIIOM COBPEMEH-
HOTO JIEMOKPAaTHYECKOI0 MPaBOBOIO TOCYAApCTBa, IMPEACTAET Kak
Ba)KHEWIAass KOHCTUTYLIMOHHAs LIEHHOCTh. XapaKTepHO, UYTO U
Koncrutynus PecniyOnuku AzepOaiipkaH OTBOJUT COOTBETCTBYIO-
M cBoiictBam Konctutynmu (cT. 147) mpuHIMNHAIBHOE 3HAYCHHE
B aCIIEKTe pa3IMyeHMs paBa U 3akoHa (Paznen marTelil), npemycmar-
PHUBAET, YTO HOPMATUBHBIEC TIPABOBBIE AKTHI «JIOJKHBI OCHOBBIBATHCS
Ha IPaBe U CIPABEUIMBOCTH (PaBHOE OTHOILIEHUE K PaBHBIM MHTEpe-
cam)» (u. 1 ct. 149).

KC P® ocymiectBisieT GyHKIMN KOHCTUTYIIHOHHOTO KOHTPOJIS U
o0ecrieurBaeT TeM caMbIM BEpXOBEHCTBO KOHCTUTYIIMH HE TOIBKO Ha
OCHOBE (OPMaTBHO-IOPHINIECKUX OLIEHOK MPOBEPSIEMOTO HOPMATHB-
HOTO TIPAaBOBOIO AaKTa C TOYKM 3PEHHUSI €ro COOTBETCTBUSI OyKBe
Konctutyum, HO 1 ¢ yueToM TpeOOBaHHUI 0OIIeNPaBOBBIX MPUHIHU-

1 H.C. bornapp. AKCHOIOTUS CyneOHOT0 KOHCTUTYLIHOHAIN3MA: KOHCTUTY-
LIUOHHBbIE LIEHHOCTU B TEOPUH M MPAKTUKE KOHCTUTYLIHOHHOIO INPaBOCYIMSL.
Cepus «bnbnmuoreuka cyeOHOro KOHCTUTYIIHOHAIU3MaY. BhIM. 2. 2-¢ u3f., 101l.
— M.: Opucr, 2014.
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IIOB CIIPABEJIMBOCTH, PABEHCTBA, JIOCTOMHCTBA JIMYHOCTH, COpa3Mep-
HOCTH Y MTPONOPINOHATBHOCTH, OajlaHCca BIACTH U CBOOOIBI, KOTOpPHIE
UMEIOT B CBOEH OCHOBE KaK HOPMAaTHUBHO-IPABOBOE, KOHCTUTYIIMOH-
HOE, TaK U COIMAJIbHOE, IKOHOMUYECKOE, MOJIMTHYECKOE, KYIbTypO-
JIOTUYECKOE CofIepyKaHue. DTOMY HE IPOTUBOPEUYUT U TO 0OCTOSTEIb-
CTBO, YTO, pacCMaTpuBasi B paMKaxX CBOMX IOJHOMOYUN KOHKPETHBIE
nena, KC PO «pemaer UCKIIOUMTETBHO BOIPOCHI MpaBa» (4. 2 CT. 3
®K3 «O Koucruryunonnom Cyne PDO»).

2. Koncmumyyuonnwotit Cyo — meopey «#cueo2o» (cyoeonozo)
KOHCMUmMyyuoHanuma.

N3BecTHO, YTO KOHCTUTYLIMOHAIU3M — KOMIUIEKCHAs IOJUTHKO-
MPaBOBasi KaTeropus, KOTOpasl HANOJHIETCS B COBPEMEHHBIX YCIO-
BUSIX MPABOBOM MI00ATM3aMU U POTUBOPEUMBBIX MPOLIECCOB JAEMO-
KpaTu4yeckoro pa3BuTHsi Poccuiickoil rocyaapcTBEHHOCTH HOBBIMU
KaueCTBEHHBIMU XapakTepucTukamu. CTpyKTYpHO OHa BKJIFOYAET: BO-
MEPBBIX, KOHCTUTYIIMOHHYIO TOKTPHHY, (PHI0CO(CKO-IPABOBYIO TEO-
PHUIO Pa3BUTHS OOILIECTBA M TOCYAAPCTBA, UX B3aUMOOTHOILEHUH C
JMYHOCTBIO; BO-BTOPBIX, KOHCTUTYIIMOHAIM3M — 3TO CaMa MpaKTHKa,
KOHCTUTYLIHOHHO-TIPABOBAsi OHTOJIOTHS KOHCTHUTYLIMOHHOW TOCY-
JAPCTBEHHOCTHU B CAMOM ILIMPOKOM IIPOSIBJIEHUN €€ 3aKOHOTBOPYECKO-
r0, TMPAaBONPUMEHHUTEIBHOTO M, €CTECTBEHHO, CY/IeOHOTO OBITHS; B-
TPEThbUX, KOHCTUTYLHMOHAIM3M BKIIIOYAET HOPMATHBHO-IIPABOBOM
KOMIIOHEHT (CUCTEMY KOHCTUTYIIMOHHOTO 3aKOHOJIATEIhCTBA BO IJIaBE
¢ Koncrutynueit), uMeronuii, mpex e BCEro, akCHOJIOTUIECKYI0 OpH-
€HTALINIO; HAKOHEII, B-UE€TBEPTHIX, KOHCTUTYLIMOHAJIN3M — 3TO OJ{HA U3
(dopM OOLIECTBEHHOTO CO3HAHMUS, XapaKTepu3yemas €IMHCTBOM KOH-
CTUTYLIMOHHOM IICHXOJOI'MH W KOHCTUTYIIMOHHOW HJEOJIOTHH, HA
OCHOBE KOTOPBIX CTAaHOBHUTCS BO3MOXHBIM (DOPMHUPOBAHKE B HAIIEM
o01ecTBe (XoueTcst HaJesITbCsl) HOBOTO TUIIA FOPUINUYECKOT0, KOHCTH-
TYLIMOHHOTO, MUPOBO33pEHMUSL.

Bo Bce 3Tu cocrapisioniye KOHCTUTYLMOHAIM3MA IPOHUKAET,
AKTUBHO BO3JICHCTBYET Ha HUX FOCY/IapCTBEHHO-BIACTHAS SHEPreTHKA
KOHCTUTYIIMOHHOTO KOHTpoJsi. [locpencTBoM KOHCTHUTYLMOHHOTO
HpPaBOCYANsT KOHCTUTYLIMOHAIN3M, KaK OCOOBINM MOJUTUKO-IIPABOBOM
PEXUM IEMOKPATUYECKOIO TOCYIapCTBA, aKTYaIU3UPYETCs C yUETOM
KOHKPETHO-UCTOPUYECKUX YCIOBUI CBOEr0 pa3BUTHS, IPEBPALLACTCS
B (CGKHBOI» KOHCTUTYLMOHAJIM3M HAa OCHOBE BbIpaOaThIBaeMbIX Ipa-
BoBbIX no3ulinii KC P®, oTHOCAIMXCA KaKk K HOpMaM U UHCTUTYTaM
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KOHCTUTYLIMOHHOI'O M JIPYTUX OTPAcIIel IpaBa, TaK U K MPAKTUKE UX
peanu3anuu.

Ha sTo#i 0cHOBE cTaHOBUTCSI BO3MOXXHBIM (DOPMUPOBAHKE HOBOTO,
BO MHOI'OM YHHMKAaJIbHOTO TMOJIUTUKO-IIPABOBOIO SIBICHUS KOHCTHUTY-
[IUOHHOM TOCYJapCTBEHHOCTH — CyAEOHOTO KOHCTUTYIIMOHAIU3MA.
KopHu cyne6HOro KOHCTUTYIIMOHAIN3MA MPOUCTEKAIOT U3 CYIIHOCT-
HBIX XapaKTepucTUK KOHCTUTYIMKM, C ONHOW CTOPOHBI, U KOHCTHUTY-
[IMOHHOTO Ha3HAuEHUs CyleOHOM BIACTH, B 0COOEHHOCTH KOHCTHUTY-
LIMOHHOT'O IIPABOCYIUS, C IPYTOM.

HeoOxomuMocTh y4yacTusi CyieOHOM BJIACTH B PEIICHUHA KOHCTUTY-
IIMOHHO 3HAYMMBIX BOIIPOCOB UMEET OOBEKTUBHBIN XapakTep; B 00IIeM
BU7Ic OHAa OOYCJIOBJIEHA YK€ CaMUM T0 ceOe MpPU3HAHUEM CYIeOHOM
BJIACTU B KQUECTBE OJJHOM U3 OCHOB KOHCTUTYIIMOHHOTO CTPOsi, KOTOpasi
npu3BaHa oOecleYMBaTh BEPXOBEHCTBO M TMPSAMOE JCHCTBHE
Koncturymu P® (ct. 10, 4.1 ct.11 B HOpMaruBHOM €IUHCTBE C 4.2
ct.15 Koncrurynuu P®), uto moareepKaaeTcst Kak HaIMOHAIBHOM, TaK
U 3apyOeXHOM TpakTHKoil. Takoe 3HaYeHHe KOHCTUTYIIMOHHOTO TIpa-
BOCYZIMA JUI IIPABOBOIO JEMOKPATUYECKOIO TOCYIApCTBa SBIISIETCS HA
CETOMHSIIHUI JICHb, 110 CYIIECTRY, OOIIENPU3HAHHBIM. DTO U MOHSTHO:
BEJ/lb «KOHCTHUTYIIMSI O€3 OpraHa KOHCTHTYIIMOHHOTO KOHTPOJIS, 00Jia-
JAFOIIIETO TTOJTHOMOUYHMSIME KOHCTaTUPOBATh MPOTUBOPEYHE OOBIYHBIX
MPaBOBBIX aKTOB KOHCTHUTYIHH, ecThb lex imperfecta. Koncturyrms cra-
HOBUTCS lex perfecta TOnMbKO TOTmA, KOTMa KOHCTUTYIIMOHHBIA CYJT
MOKET TPHU3HABATh OOBIYHBIC 3aKOHBI MPOTUBOPEUAIIMMU KOHCTHUTY-
1uu. .. ToIbKO aKTUBHASI MO3UIUST KOHCTUTYIIMOHHOTO Cyza 0becreun-
BACT pEalbHYI0, & HE MPEAINOJAraéMyr0 MMIUIEMEHTAIIMIO MPUHIINIIA
BEPXOBEHCTBA KOHCTHUTYIMH... POJIb KOHCTUTYLIMOHHOTO Cyda Mpu
o0ecreyeHNH MPHUHIIMIIA BEPXOBEHCTBA KOHCTUTYIIUU SIBJISIETCS OCHO-
BOMoJIararomei. Yepe3 KOHCTUTYLIMOHHBIA KOHTPOJIb KOHCTHUTYLIHMS,
KAK TIPaBOBOIl aKT, PEBPAIIACTCS B GKHBOE» IIPaBO»Z, a KOHCTUTY-
IMOHAJIM3M MPEBPAILAETCS B «GKUBOI» KOHCTUTYLIMOHAIA3M.

[IpakTHKa KOHCTHUTYIIMOHHOTO TPaBOCYAHs OOBEKTUBHUPYET Kak
dbopMaTbHO-IOPUINIECKYIO TIPUPOY, TaK U COIUATBHYIO CYIITHOCTD
KoHcTuTymmm Kak mpaBOBOIO aKTa BBICIICH HOPUANYECKON CHIIbI U

2 Cwm.: I'enepanbubiii noknan XIV Konrpecca Kondepenunu eBporneiickux
KOHCTUTYLIMOHHBIX cya10B (BumnbHioc, 3-6 utonst 2008 rona) // Koncturynuonnoe

npaBocynue. BectHuk KoHgepeHunu opraHoB KOHCTHTYLIHOHHOTO KOHTPOJIS
cTpaH Mozonoi nemokparuu. Epesan. 2008. Beimn.2-3. C.110-111.
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IPSIMOTO JEUCTBUS, BBICTYIIAIOIIETO MOPOKIACHUEM, OTPAXKECHUEM U
YHUBEPCAJIBHBIM CPEICTBOM DPA3PELICHUS COLMUAIBHBIX ITPOTUBOPE-
yuil. B 3TOM 1mu1aHe Kak pa3 U CTaHOBUTCSI BO3MOXHBIM paccMaTpu-
BaTh oOpazoBanue KC P® B kauecTBe 0JTHOM U3 BAXKHEUIITUX MPEATIO-
CBUIOK yTBEP)KIACHUS B Poccuu peanbHOro, «GKMBOrO», a HE JeKIIapa-
TUBHOTO KOHCTUTylIMOHaNu3Ma. Tem cambiM Konctutynmonnsiit Cyng
CIIy’)KAT TapaHTOM HEPa3pbIBHOCTU (DAKTUUECKOM M HOPUIMYECKON
KOHCTUTYIIMM, 4Ye€M OOECHeYMBaeTCs, B CBOIO OYepelb, E€IUHCTBO
«JIOJIKHOTO» M «CYILIEro» B KOHCTHUTYIIMOHHOM IPOCTPAHCTBE.
O6pazoBanue KC P® siBunoch pemaronmm GaxTopom mno GopMupo-
BAaHMIO Kaue€CTBEHHO HOBOIO COCTOSIHHS KOHCTUTYLIMOHAJIU3Ma —
Cy/1IeOHOT0 KOHCTUTyLMOHaIu3Ma. Mcxoast U3 3Toro sl MOHUMAaHUs
Cy/1IeOHOTO KOHCTUTYIIMOHAJIM3MA M, COOTBETCTBEHHO, POJIM KOHCTH-
TYLIMOHHOTO TPAaBOCYAUS B €r0 CTAHOBJIEHUU U PAa3BUTHH OJUHAKOBO
Ba)KHO YUMTHIBATH, [10 KPAWHEW MEPE, HECKOJIBKO MOMEHTOB:

BO-1IepBbIX, pemieHuss KC PO sBistoTCS HOPMAaTUBHO-IIPABOBOM
OCHOBOHM (hOpMUPOBaHHUS Cy/I€OHOTO KOHCTUTYLMOHAIM3MA U, COOT-
BETCTBEHHO, BCEH CUCTEMBI POCCHUICKOIO KOHCTUTYI[MOHAJIU3Ma B
uesnoM. B 3ToMm mposiBisieTcss UX MpUpo/ia U Ha3HAYEHUE Kak HOopMa-
THUBHO-TIPABOBOTO KOMIIOHEHTA CyA€OHOT0 KOHCTHUTYLIMOHAIN3MA,;

BO-BTOPBIX, KOHCTUTYIIMOHHOE MPABOCYANE U €r0 PELEHU — OIUH
W3 BaXHBIX MCTOYHHMKOB PA3BUTHSI COBPEMEHHON KOHCTUTYI[MOHHOMN
JOKTPUHBI, MOJECPHU3AIMH POCCHUICKON TOCyIapCTBEHHOCTH (JIOK-
TPUHAJILHO-TEOPETUYECKII KOMITIOHEHT CyJIeOHOT0 KOHCTHTYIIOHA-
JU3Ma);

B-TpeTbuX, KoHctutyrmonnelii Cyn P® — reHeparop KOHCTHTY-
LMOHHOW WJICOJIOTHH, TBOPEL HOBOW KOHCTUTYLIMOHHOM KYJBTYDBI,
KOHCTUTYIIMOHHOTO MHPOBO33PEHHS JIMYHOCTH M 00IIecTBa (MIe0m0-
TMYECKUIA KOMIIOHEHT CyZIeOHOTO KOHCTUTYITMOHAIIN3MA);

B-UETBEPTHIX, CyIECOHbIM KOHCTUTYLIMOHAIN3M €CTh Marepuan3a-
1 KOHCTUTYIIMOHHO-CYZICOHOM MPAKTUKH, PEATHHOTO BOIUIOIICHHUS B
XKU3Hb TpeOoBaHMN BepxoBeHcTBA KoHCTHTYLMH, ee MpsSMOro jaeu-
CTBHUSI, MaTepualin3alis KOHCTUTYIIMOHHBIX [IEHHOCTEH B OOIIECTBE U
rocylapcTBe (MarepuaabHbIA KOMIIOHEHT CyA€OHOrO KOHCTUTYIIMOHA-
JIU3Ma).

CyneOHbIi KOHCTUTYLMOHAJIU3M CIIOCOOCTBYET YTBEPKIECHUIO U
HOJ/IEP’KAHUI0 KOHCTUTYLIMOHHOTO IPABOIOPsKa KaK BBICIIETO FOpU-
JTUYECKOTO BBIPAKEHUSI NPABOBOM COLMAIIBHOM J1E€MOKpPaTHYECKON
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rOCY/IapCTBEHHOCTH, YTO 00ECIIEUYMBAETCS ITyTEM IPUaHUS €11 KaueCTB
(daxTryecko (MIPaKTUKO-TIPUKIIATHON) IEHHOCTH, MTPOHUKAIOLIEH KaK
B IMyOJIMYHO-BJIACTHYIO JIEATEILHOCTD, TAaK U B MPOIIECCHI PeaTU3aIiu
npaB ¥ cBOOOJ] YeNIOBEKa U IPakJaHUHA.

C >Tux no3uimi cyaeOHbIA KOHCTUTYITMOHATIM3M MOXKET OBITh TIPEe/I-
CTaBJICH KaK MOJIUTHKO-TIPABOBOM PEXKHMM CyIeOHOTO 00ECTICUCHHUS BEP-
xoBeHcTBa KoHcTuTy11Mu, ee cyeOHO-ITPaBOBOM 3allUThI KaK akTa Ipsi-
MOTO JICUCTBUSI, TApAaHTUPYIOIIUI OaaHC BIACTH U CBOOOJBI B JIEMO-
KpaTHUECKOM TIPaBOBOM TOCYIapcTBe.

[Ipy 3TOM KOHCTUTYLMOHHBIA KOHTPOJb BBICTYNAET CYLUIHOCTHOM
YepTol Cy/1IeOHOT0 KOHCTUTYIIMOHATTN3MA, IIPOHUKAsI BO BCE €r0 COCTaB-
JISIFOIIME U CO37aBasi yCIOBUSA ISl IOAJIEPKAHUSI ISICTBEHHOCTH COOT-
BETCTBYIOIIIETO TIOJIMTUKO-TIPABOBOTO pekKMMa 00eCIICUeHHsI BEPXOBEH-
ctBa KOHCTUTYIIMM MOCPENCTBOM pean3ali KaK TPaJIULAOHHOM,
OXpaHUTENFHOM, TaK 1 MpeoOpa3oBaTeIbHON (PYHKIIUH.

3. /lyx u oykea Koncmumyyuu 6 ux coomHouieHuu KaxK 6onjiouje-
HUe cakpanvbHvlX (YeHHocmHvlx) xapaxkmepucmux OcHo8HO20
3aKona.

Cama 1o cebe rmpo0ema rapMOHU3aIK OyKBBI M TyXa KOHCTUTYLIMA
UMEET OTHIONb HE KOHBIOHKTYPHO-TIOJUTUYECKOE 3HAYEHHE, KaK 3TO
HEPEeIKO TPEACTaBIseTCa. B OCHOBE COOTBETCTBYIOIIMX XapaKTepH-
ctuk OCHOBHOTO 3aKOHA JIe)KaT TIIyOWHHBIE, CYITHOCTHBIC XapaKTepH-
CTUKU JJAHHOTO JIOKYMEHTa, NMPHU3BAHHOTO O0eCIieunBaTh OanaHC Biia-
CTH ¥ CBOOO/IBI B OOIIIECTBE U FOCYIAPCTBE C YYETOM TOT'0, YTO KOHCTH-
TYLUUsI — 3TO: BO-TIEPBBIX, MOPOXKACHUE COLMAIBHBIX MPOTUBOPEUUI
JTAHHOTO OOILIECTBA; BO-BTOPBIX, OTPAXKEHUE U, B KAKOU-TO Mepe, MO3U-
TUBHOE 3aKpEIUICHUE, TPU3HAHUE ITUX MPOTUBOPEUHIL; B-TPETHUX, OHA
(KOHCTHUTYIIMS) BOIUIONIAET FOPUAMYECKUN MEXaHU3M IPEOIOICHUs,
paspelieHust COIMATbHBIX MPOTUBOPEUN, KOHPIMKTOB M KOJITH3HIA.

OTH, IyOUHHBIE [0 CBOEH MPUPOJIE, XapAKTEPUCTUKUA KOHCTUTYIIUN
KOPEHATCS HE TOJIBKO B €€ TEKCTE, HO, TIPEXK/IE BCETO, B TyXe KOHCTUTY-
1u. COOTBETCTBEHHO, U pa3BUTHE, MPEOOPA30BAHNE KOHCTUTYIIUU HE
MOXET CBOJUTHCA HCKIIIOUMTENILHO K HM3MEHEHUIO, KOPPEKTHPOBKE
camoro 1o cebe ee TeKcTa.

Uro >xe Kacaercs «JTyxa KOHCTUTYIIMIDY, TO €r0 BOILIOIICHUEM SIBJISIFOT-
Csl TaKue, CAKpaJIbHbIE TI0 CBOMM HOPMATUBHO-IIPABOBBIM XapaKTEPUCTH-

3 H.C. bonnaps. CyneOHbII KOHCTHTYIIMOHAIN3M: JIOKTPUHA M IMPAKTHKA:
MoHorpadus / — 2-e u3n., nepepad.- M.: Hopma: UHOPA — M., 2016.
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KaM, KaTeropyuu KOHCTUTYIIMOHHOTO paBa KaK «KOHCTUTYLIMOHHBIE IPHH-
LUIIBD», «KOHCTUTYLIMOHHBIE OCHOBBI, Ha4asa», «KOHCTUTYLIUOHHBIE 1IEH-
HocT». Oco00e 3HaYEHHE UMEET B 3TOM sy Kareropus nieHHocT. OHa
TMIO3BOJISIET OOHAPYKUTH (KCHATH») B c(pepe KOHCTUTYIIMOHAIN3MA HEKHIA
UJICAITM3UPOBAHHBIN CIIENOK (MOZENb) AKCHOJIOTMYECKUX KOHCTUTYIIMOH-
HBIX HauaJl, KOTOpbIE MMEIOT Haubosee aOCTPaKTHOE COAEpXaHHe, HO
BMECTE C TEM HAIOHEHBI MPEIETIbHO BRICOKUM YPOBHEM KOHIICHTPAIIN
HOPMAaTHUBHOM (KOHCTUTYIIMOHHO 3HAYMMOW) SHEPTHH, OPUEHTUPOBAHHON
KakK Ha 3aKOHOJATelIsl, TaK U MpaBoNprUMeHuTesl. LIeHHOCTHBIIN XapakTep
COOTBETCTBYIOIIUX KaTeropyi Moy4yaet noarsepskaeHue B npaktuke KC
P®, koTOpBI AKTUBHO 3aIEUCTBYET AKCHUOJIOTMYECKUNM TOTEHIIHAAI
Koncruryrmu myist popMupoBaHus CBOMX MPABOBBIX MTO3UIHIA.

Jpyras, He MeHee 3HauMMasi Pa3HOBUTHOCTh aKCHOJIOTMUECKHUX Havall
COBPEMEHHOI0 KOHCTUTYIIMOHAIN3MA CBSI3aHA C T€HEPHUPOBAHUEM KOH-
CTUTYIIMOHHBIX IIEHHOCTEH, MPEXkJIe BCEro, KaK pe3ysbTarta KOHCTUTY-
IIMOHHO-OIICHOYHOM JISSITEIbHOCTH CYJCOHBIX OPraHOB KOHCTUTYIIMOH-
HOTO KOHTPOJIAL. B 9TOM ciiydae KOHCTUTYIIMOHHBIE IIEHHOCTH — B OTJIU-
Yre OT IIEHHOCTeH camoil 1o cede KoHCTuTyImm — He UMEIOT TIPSIMOTO
TEKCTYaJIbHOTO KOHCTUTYITMOHHOTO O(opMIIeHHs, HE SIBISIIOTCS (pop-
MaJIbHBIMH, SKCIUTMIMTHBIMA YCTAHOBJIEHUSIMA OCHOBHOTO 3aKOHA; MX
KOHCTUTYIIMIOHHOE TPHU3HAHUE M 3HAYEHHE KOPEHUTCS B IIIYOMHHOM
COZIEPYKaHUU U CUCTEMHO-CEMAaHTUYECKUX B3aMMOCBSI3SIX HOPMATHUBHBIX
nojokenuit Konctutyimn. COOTBETCTBEHHO, WX KOHCTUTYIIHOHHAS
3HAYUMOCTh — B YCIIOBHSIX OTCYTCTBUSI KOHKPETHOM <«IIPOMHMCKW» B
OTIEBHBIX CTaThsX U HopMax KoHcTuTynmm — Hanbonee m1yOoKo mpo-
HUKaeT B caM yX KoHcturyiwm, 9to TpeOyeT TOHKOTO repMeHeBTHYC-
CKOTO BBISIBJIEHUSI U TO3UTUBHOIO (KaTeropuaibHO-MOHSITHIHOIO)
o(hopMIIeHUSI 3THX TIEHHOCTEH B MPOIECCEe KOHCTUTYIIMOHHO-KOHTPOIIb-
HOU JIeITENThHOCTH CYJICOHBIX OPraHOB (IIPEXKIE BCEr0, HA YPOBHE aKTOB
Oo(pHITATTEHOTO TOJIKOBAHMS T HCTOJIKOBaHMsT OCHOBHOTO 3aKOHA).

B npaktuke KC P® momyurn cBoe 060CHOBaHWE TebIN psif (op-
MaJibHO He 3adukcupoBaHHbIX B KoHnctutyimun PO 1nienHocTel, okasbl-
BAIOIIMX (PyHAMEHTAILHOE BO3JCUCTBHE HA COOTBETCTBYIOIME OOIIIe-
CTBEHHBIE OTHOIIICHHUSI, BKIIIOUAsi TAKWE, KaK: CIPaBEIIMBOCTh U TIPaBO-
Bas onpesneneHHocTh (Harpumep, [locranoBnenne KC PO or 16 mas
2007 roma Ne6-I1 ), cTabMIIbHOCTB, YCTOMYMBOCTD ITyOJMYHBIX TPABO-
OTHOILICHUH, CTaOWJILHOCTh YCJIOBUM XO3SMICTBOBAHUS, MOJJIEpKAHHE
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Oananca TyONMYHBIX MHTEPECOB TOCYJAPCTBA M YaCTHBIX HMHTEPECOB
CyOBEKTOB IPaKIAHCKO-TPABOBBIX OTHOLITEHHI? 1 JIp.

B 5TOM I11aHE KOHCTUTYLIMOHHBIE IEHHOCTH KaK BOIUIOILICHHE 1yXa
Koncturymum npencrapisitor co00ii, ¢ OTHON CTOPOHBI, HHCTPYMEH-
TaJbHOE CPEICTBO HOPMOKOHTPOJIBHOW JESATEIILHOCTH KOHCTHUTY-
LIMOHHBIX CYJ0B H, C IPYIOH, 110 KPaliHEW Mepe, B ONPEACIICHHOM CTe-
IIEHU — PE3YJIbTaT TAaKOW AESTEILHOCTH. DTO CTAHOBUTCS BO3MOXKHBIM
B CHJIy Kak oco0oro nonoxkenus: Koncruryrronsoro Cynia B cucteme
paszzeneHus BIacTel, TaKk U BBITEKAIOLIUX UX 3TOrO OCOOBIX Xapakre-
PHUCTHK €r0 pelIeHNH KaK UCTOYHUKOB IIPaBa, IMO3BOJIIOIIUX, B TOM
qrcie o0ecreynBaTh rapMOHHU3alnio OyKkBbI U ayxa KoHcturymuu.

Bo-nepBbix, Oyayuu, 6e3yci0BHO, OpraHOM CylAeOHOM BIAaCTH, B TO
xe BpeMmsi Koncturyumonnsiit Cyn PO — «6osnbie, yem cym». It1o
MPOSIBIISIETCS, B YACTHOCTH, B TOM, YTO, Oy/ly4l HENOCPEICTBEHHBIM U
aKTUBHBIM HocuteseM cyaeOHol Biactu, KC PO He moxer paccmar-
pUBATBCS KaK KBA3UCYH, HO OH SBIIECTCA «KBa3UIIPABOTBOPYECKHUM
opraoM. [lo camoil mpupozae, CyIIHOCTHBIM XapaKTEpPUCTUKAM H
CBOMM pe3yiipraram zearesnbHocT KC PO He ncuepnibiBaeTcs paBo-
MPUMEHEHUEM, a UMEET 3HAUUTEIIHLHO 00JIee CIOKHBINA XapaKTep: KOH-
CTUTYLIMOHHOE IIPABOCYINE B CBOMX MTOIOBO-IIPABOBBIX XapaKTEepH-
CTHKax Bce Oonee cOMMKaeTCsi ¢ HOPMATHBHO-YCTAHOBUTEILHON
IOPUANYECKON IPAKTUKOM, C IPAaBOTBOPYECTBOM.

Bo-BTOphIX, crienuduka «KBa3UIPaBOTBOPUYECKOW» NESATEIBHOCTH
KC P® TakoBa, 4To perieHus JaHHOTo opraHa, o0iaiass HOpMaTuBHO-
JOKTPUHAJIBHOW TPUPOJOH, HMMEIT MHpeAMeToM (cdepoii) cBoero
BIMSHUSI ¥ OJJHOBPEMEHHO — (DOPMOI MOIUTUKO-TIPABOBOTO OBITHS,
IpekXJe BCEro, HOPMATHBHBIE BEJIWYMHBI HauOoJIee BBICOKOTO,
a0CTPaKTHOTO YPOBHS — OOIIE MPUHIIMIIBI TPaBa, KOHCTUTYIIMOHHBIE
MIPUHIIUIIBL, AEKJIApAUi, KOHCTUTYLIMOHHBIE TIPE3YMIILNH, CTATyCHO-
KaTeropuajbHble XapaKTEPUCTUKU CYObEKTOB KOHCTUTYLMOHHOIO
IIpaBa U KOHCTUTYLHMOHHBIX sBJIEHUM U T.. Ha 310N OCHOBE, B TOM
YHcie B MPOLECCE KOHCTUTYLIMOHHO-CY/IEOHOTO T€HEpUPOBAHUS KOH-

4 Cwm., nanp.: [Tocranosnenue KC PO ot 27 anpenst 2001 roga Ne7-I1 // C3
P®. 2001. Ne23. C1.2409; ITocranosnenue KC P® ot 10 anpens 2003 roma Ne5-
I1 // C3 P®. 2003. Nel7. Ct.1656; Ilocranosnenue KC P® ot 14 wmrons 2005
roga Ne9-IT // C3 P®. 2005. Ne30 (u.2). C1.3200; Onpenenennie KC PO ot 21

anpenst 2005 roma Ne191-O // BKC P®. 2005. Ne6; Onpenenenne KC PO ot 8
(despaiis 2007 romga Ne381-O-I1 // BKC P®. 2007. Ne5.
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CTUTYLIMOHHBIX IIEHHOCTEH, MPOUCXOIUT, CBOETO POJia, IPUPAIICHHE
U aKTyaJau3aluss HOPMATHBHOIO COAEPKAHUS COOTBETCTBYHOLIMX
KaTerOpHil KaKk HOPMATUBHBIX BEJIMYUH HanOOJIee BHICOKOTO, KOHCTH-
TYLIMOHHOTO YPOBHS, @ TAK)KE€ YCTAHOBJIEHUE UX COAIAaHCUPOBAHHOTO
B3aMMOACUCTBUS. JTO OCOOCHHO Ba)XKHO, €CITU HMMETh B BHIY, UTO
Koncrurynmonnslit Cyn HEpelko CTaKUBAETCS C CUTYalUsIMU, KOraa
BO3HUKAIOT MPOTUBOPEUHS MEXY MPEACTABICHUSIMU O PA3TUYHBIX
KOHCTUTYLIMOHHBIX LEHHOCTSX, /1a U CaMU KOHCTUTYLIMOHHBIE IIEH-
HOCTH MOT'YT BOCIIPMHUMATKCSI KaK BHYTPEHHE MMPOTUBOPEUUBBIE; ITO
O3HAYaeT, YTO 3a/1a4a MPEOJ0JICHUS POTUBOPEUUI U KOJUTH3HM, 0Oec-
nedeHrs OalaHca MOXKET KacaThCsli HE TOJBKO OYKBBI, HO MU JyXa
Koncrutyruu. JIocTaTO4HO OTMETUTH TaKHE, HEPEIKO BCTYIAOIINE
Jpyr € APYroM B KOH(UIMKT KOHCTUTYIMOHHBIC MPUHLMUIBI U 1EH-
HOCTH, KaK, HallpuMmep: cBo0O0/Ia U OTBETCTBEHHOCTh; IIEHHOCTH Ipa-
BOBOI'O TOCYIAapCTBa, C OAHOW CTOPOHBI, U LIEHHOCTH COLIMAILHOTO
rocyaapcTBa, ¢ Apyrou; u T.n.

Uro ke kacaeTcs yCIoBUH (IIPEANOChUTOK) TapMOHHU3AIH OYKBBI U
nyxa KOHCTUTYIIMH ¢ TIOMOIIBIO CPEACTB KOHCTUTYIIMOHHOTO HOPMO-
KOHTPOJIS, TO B 00OOIIEHHOM IUTaHE 3TO: BO-TIEPBBIX, YUE€T OPraHOM
KOHCTUTYLIMOHHOTO TMPABOCYIUsl COLMOKYJIBTYPHBIX (haKTOPOB
HAI[MOHAJILHOTO Pa3BUTHUSA, UTO SIPKO MHPOSIBUIIOCH, HApuMep, MpH
pemiennn KC P® BonmpocoB 0 KOHCTUTYIITMOHHOCTH CO3/IaHMS U Jesi-
tenbHOCTH penuruo3HbiX ([locranoBnenne KC PO or 15 nexalps
2004 roma Ne 18-I1), permonansubix (I[loctanoBnenune KC P® ot 1
¢despans 2005 roga Ne 1-I1) nonutnyeckux napTHii; BO-BTOPBIX, YUET
KOHKPETHO-HCTOPUYECKHUX YCIIOBUN PAa3BUTHUSl HAIIMOHAIBHOM TrocCy-
JTAPCTBEHHOCTH (0€3 3TOr0 HEBO3MOXKHOM ObL1a Obl, B YaCTHOCTH, BCE-
CTOPOHHs oOlleHKa Ha coorBercTBUe Konctutymum P® unctuTyTa
m1aBsl (pykoBoautes) cyobekTa Poccutickoit @enepariuu Ha pa3ind-
HBIX JTalaxX ero MCTOPUYECKOTO PAa3BUTHSA®); B-TPETBUX, yUeT, Kak
oOlIenpPU3HAHHBIX IIEHHOCTEH COBPEMEHHOTO KOHCTUTYIIMOHAIN3MA,
TaK M BCEH CUCTEMbI OOLIETIPU3HAHHBIX MTPUHIIMIIOB U HOPM MEXKTY-
HApOJHOTO MpaBa, YTO HANpPAMYIO BbITEKaeT U3 CT.15 (dacth 4)
Koncturymuun PO u momyyaer cBOXO pealn3anyio MPAaKTUYECKH BO
BCEX PELICHUSX OPraHa KOHCTUTYILIMOHHOTO HOPMOKOHTPOJISL.

5 Cm., [locranosnenus KC P®: ot 18 suBaps 1996 roma Ne 2-I1 // C3 P®.

1996. Ne 4. C1.409; ot 21 nexadps 2005 roxa Ne 13-I1// C3 PD. 2006. Ne 3. Cr.
336; ot 24 nexadpst 2012 roga Ne 32-11 // C3 PD. 2012. Ne 53 (u.2). C1.8062.
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4. ®enomen uyennocmeii 6 cyoedOHOM KOHCHUMYUUOHATUIME:
OCHOGHblE UMEPEHU.

O4eBUAHO, YTO MPAKTUYECKAs] AKCHOJIOTHS KOHCTUTYLIMOHHOTO
MIPABOCYUS JIOJKHA CTPOUTHCS HA HEMPOTHBOPEUMBBIX HAYUYHO-TEO-
PETUYECKUX MPEACTABICHUAX O KOHCTUTYLIMOHHBIX NTapaMeTpax LeH-
HOCTHOM Mojieni 00IIIeCTBa ¥ TOCYIapCTBa, KOTOPasi, B CBOIO OUEPE/Ib,
(YHKIMOHUPYET W Pa3BUBACTCS NMPU AKTUBHOM Y4YacTUU CYyAeOHO-
MPaBOBBIX CYOBEKTOB KOHCTUTYIIMOHHOTO KOHTPOJsi. COOTBETCTBEH-
HO, aHAJTU3 IOPUIUYECKH 3HAYUMBIX CBOMCTB KOHCTUTYIIMOHHBIX 11E€H-
HOCTEH Kak Cy/neOHO-MpaBOBOro (pakTopa KOHCTUTYIIMOHHOTO KOHT-
poJisi mpeJroiaraeT MpPOBEeIeHWE KOHCTUTYIIMOHHOTO H3MEPEHHUs
camoro mo cebe (eHOMEeHa LIEHHOCTEH, BBISBJICHHE €r0 KOHCTHUTY-
IIUOHHO-ITPABOBBIX UIIOCTACEH.

B pamkax akcHOJOrMYeCKHX Hayall, UMEIOIIMX MpSIMOE WA KOC-
BEHHOE€ HOpPMAaTHBHOE OTPAKEHHE B KOHCTUTYLIMOHHOM 3aKOHO[a-
TEJIbCTBE, OOHAPYKUBAETCS, MPEXKJIE BCETO, IEHHOCTh caMoi 1o cebe
KoHcTuTynum kak akta, yCTaHaBIMBAIOIIETO CBOJ OCHOBOIMOJAraro-
HIUX LIEHHOCTHBIX MMIIEPATUBOB T'OCY/IaPCTBEHHO OPraHU30BAHHOTO
oOmiecTBa, a Takke 0oee KOHKPETHBIX KOHCTUTYLHMOHHBIX yCTaHO-
BOK, YTBEP)KIAIOIINX IIEHHOCTHBIE OCHOBBI M OPHEHTUPHI MPaBO-
Mopsi/iIka B OTHENIbHBIX c(epax OOLIECTBEHHOM M IOCYIapCTBEHHOM
xu3Hn. llerHoctHOe 3HaueHne KoHcTuTynmmu Hambosee TMOTHO
BOILIOLIAETCSI, MPEXKAE BCEro, B €€ HOPHUIUYECKHX CBOWCTBAX Kak
HOJIUTUKO-TIPABOBOTO IOKYMEHTA, YTO MopoOHee OyAeT nmpencTasie-
HO B JIaJIbHEHIIIEM.

OIHOBPEMEHHO LIEHHOCTHAsl 3HAYUMOCTb IIPHUCYIIA HE TOJBKO
Konctutrymum B 11€10M, HO ¥ KOHKpPETHbIM HOpMaMm (OCHOBHOIO
3akoHa, KOTOPBIE SIBISIFOTCSI B 3TOM CITy4ae OTpakeHUEM (aKTHUECKH
CIIOKMBIIMXCS U FOPUANYECKHU MTPU3HAHHBIX MPEACTABICHUN O COLU-
QNBbHBIX TMPHOPHUTETAX M HaWOOJee ONTHUMAIBHBIX MOEISX 00yC-
TPONCTBA OOIIECTBEHHOW M TOCYJApPCTBEHHON XKU3HU, O COOTHOIIIE-
HUM [IEHHOCTEH BIACTU M CBOOOIIBI, pAaBEHCTBA U CIIPABEIMBOCTH,
PBIHOYHOW SKOHOMHKH W COIMAILHOM TOCYJapCTBEHHOCTH U T.1.
L{eHHOCTHBII XapaKTep COOTBETCTBYIOIIMX KOHCTUTYIIMOHHBIX MOJIO-
KEHUH, KaK, BIPOUEM, U UHBIX ycTaHOBIeHu KoHcTutynuu, nomyya-
eT noaTBepxaeHue B npakruke KoncturymuonHoro Cyna PO, koto-
pBI AaKTUBHO 3aJIEHCTBYET aKCHOJOTHMYECKHUN MOTEHIMAl KOHCTUTY-
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IIMOHHBIX HOPM /7151 POPMUPOBAHUS TIPABOBBIX MMO3UIININ 110 KOHKPET-
HBIM JIeJIaM U KOHCTUTYIIMOHHO-IIPABOBBIM CIIOPaM.

E1ie onHa pa3HOBHIHOCTH aKCHOJIOTUYECKUX Hadall COBPEMEHHOTO
KOHCTUTYLIMOHQJIU3MA CBSI3aHA C T'€HEPUPOBAHUEM KOHCTHUTYLIMOH-
HBIX LIEHHOCTEW, NPEXIE BCEro, Kak pe3yiabrara KOHCTUTYLMOHHO-
OLICHOYHOW JESTEIbHOCTH CyNEOHBIX OpPraHOB KOHCTUTYIIMOHHOTO
KOHTpOJIsL. B 3TOM cityyae KOHCTUTYLIMOHHBIE IEHHOCTH — B OTJIINYME
OT LIEHHOCTeW camoil 1o cebe KoHCTUTylMu — HE MMEIOT MPSMOTO
TEKCTYaJIbHOIO KOHCTUTYLIMOHHOTO O(OPMJIEHUS, HE SIBIISIIOTCS (op-
MaJIbHBIMH, SKCIUIMIUTHBIMU YCTaHOBJIEHUSIMU OCHOBHOIO 3aKOHA;
MX KOHCTUTYLIMOHHOE NPU3HAHUE U 3HAYEHHE KOPEHUTCS B IIyOWH-
HOM COZIEP>KaHUU U CUCTEMHO-CEMaHTHUYECKUX B3aMMOCBS3SIX HOpMa-
TUBHBIX NonoxkeHud Konctutyimu. COOTBETCTBEHHO, UX KOHCTHUTY-
[IMOHHAsl 3HAYMMOCTh TpeOyeT TepMEHEBTHYECKOIO BBISBICHUS U
HO3UTHUBHOTO O(QOPMIICHHUS B MPOLECCE KOHCTUTYLIMOHHO-KOHTPOJIb-
HOW JIeITEITLHOCTH CY/IEOHBIX OPTaHOB (10 KpaifHel Mepe, Ha ypOBHE
aKTOB O(UIMAIBLHOTO TOJKOBAaHHUS WM HMCTOJKOBaHUS OCHOBHOTO
3aKOHa). B ycroBHsIX OTCYTCTBHSI KOHKPETHON «IIPONUCKN» B OT/JEIb-
HBIX CTaThsIX U HOpMax KOHCTUTYyIMM COOTBETCTBYIOLIME LIEHHOCTH
HanOosee TyOOKO MPOHUKAIOT B caM 1yXx Koncrurynmu, 4ro Tpedyer
TOHKOTO T€PMEHEBTUUECKOTO BBISIBIEHUS M MMO3UTHUBHOIO (KAaTEropu-
aNbHO-TIOHATUITHOTO) O(OPMIIEHHST 3TUX LIEHHOCTEW B Ipolecce
KOHCTUTYLIMOHHO-KOHTPOJIBHON JIESTEIBHOCTH CYIEOHBIX OpraHOB
(mpexae Bcero, Ha ypoBHE aKTOB O(PMIMAIBHOIO TOJKOBAaHHS WU
VICTOJIKOBAaHUS MoJI0keHnH KoHcTuTymm).

B npaktuke KC P® momyuwmt cBoe 060CcHOBaHHE TETBIN psit Gop-
MaJIbHO HE UMEIOIIUX NpsMOTo 3aKkperuieHns B Koncturymu PO nen-
HOCTEH, BKJIIOYasl TaKUe, KaK: CIPABEIIMBOCTh M IIPABOBAsl OIpEle-
nenHocth (Hanpumep, [locranoBnenust KC PO or 16 mas 2007 r.
Ne 6-I1, ot 26 HOs10ps 2012 1. Ne 28-I1, ot 14 despans 2013 1. Ne 4-
I1), ycTOHYMBOCTH IyOIMYHBIX MPABOOTHOLIEHUH, CTAOMIBHOCTD
YCIIOBHUM X035IICTBOBaHMS, MOJACpKaHNEe OaiaHca MyOINYHbIX UHTe-
PECOB roCy/1apCTBa M YaCTHBIX HHTEPECOB CyOBEKTOB ITPABOOTHOILIE-
il (IlocranoBnenuss KC P® or 10 anpens 2003 1. No5-I1, ot 14
utonst 2005 . Ne 9-I1, ot 5 anpensa 2013 . Ne 7-I1, or 22 anpens
2013 r Ne 8-IT u 1p.). OTH LIGHHOCTH OKAa3bIBAIOT (PyHIAAMEHTAIbLHOE
BO3/ICHCTBUE Ha MPABOMOPSJIOK, OMPENENSIOT CaMO COAECpXKaHUE U
OCHOBHBIE XapPAKTEPUCTHKH CYI€OHOTO KOHCTUTYLIMOHAJIM3Ma Kak
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0C000i1 TONMUTHKO-TTPABOBOM KaTETOPUH, XapaKTEPU3YIOLIEH PexUM
cyneOHOro oOecrieueHus] BEPXOBEHCTBA MpaBa M MPSIMOTO JICHCTBHSA
Konctutynumu, 06e3ycIoBHOTO TrapaHTUPOBaHMSI KOHCTUTYLIMOHHBIX
LIEHHOCTEN Ha OCHOBE OajaHca BJAcTU M CBOOOJbI, YACTHBIX U IyO-
JVYHBIX HWHTEPECOB, €IMHCTBA COLMOKYJIBTYPHBIX W HOPMAaTHBHBIX
MpaBOBBIX (PAKTOPOB KOHCTUTYIIMOHAIU3AINH SKOHOMUYECKOTO,
COLIMAJIBHOIO, TIOJIMTUYECKOTO0 pa3BuTHs Poccun kak aeMokpartH-
YECKOI'o MpaBOBOI'0 roCyAapcTBa.

Takum oOpa3om, B cucreMe CyaeOHOro KOHCTUTYLMOHAIM3Ma
(peHOMEH LIEHHOCTEH POSBISIETCS B TPEX OCHOBOIOIArAIOIINX H3Me-
peHmsix: a) cama no cebe KoHCTUTyHs kKak IIEHHOCTh; 0) MoyJaro-
1iye MpsiMo€ 3aKpervieHne B HOpMax M MHCTUTYyTax KoHcTuTymu
LEHHOCTH; B) MMIUIMLUTHO BbIPAXKEHHbIE KOHCTUTYLMOHHBIEC IIEH-
HOCTU Kak pe3yJbTaT MNPaKTUYECKON KOHCTUTYLIMOHHO-CyAeOHON
AKCHOJIOTHU.

[TonTBepxneHneM 1eHCTBEHHOCTH, B TOM YHMCJIE Ba)KHOIO UHCTPY-
MEHTAJIBHOTO 3HAYEHHUsS KOHCTUTYLMOHHBIX LEHHOCTEH SIBIISIFOTCS
0COOEHHOCTH HE TOJIBKO UX COLUKYJIBTYpPHBIX, HALIMOHAJIbHO-UCTOPH-
YECKUX, HO U FOPUANYECKNX XapaKTEPUCTUK.

5. Ocobennocmu wpuouueckoi npupoovl KOHCHIUMYUUOHHBIX
UEHHOCmell KaK Kamezopuu 0elicmeyouie2o npasa

KoHcTuTyIMOHHBIE IEHHOCTH — HE TOJBKO OOIEeTeopeTHYecKas,
JOKTPUHAJIBHO-THOCEOJIOTUYECKAss KaTeropys, HO 3TO M KaTeropus
neicTBytoiero npasa. OcoOEHHOCTH HOPMAaTUBHO-IPABOBBIX Xapak-
TEPUCTUK JTaHHOIM KaTeropuu MperorNpeeNnsioTcs Kak ee COOCTBEH-
HbIMU (KOHCTUTYLIMOHHO-IIPABOBBIMU) CBOMCTBAaMH, BBITEKAIOIUMH,
B KOHEYHOM cyeTe, W3 npupoabl KoHCTUTynuu Kak akta ocoOoro
pozna, Tak 1 0coOeHHOCTIMU JiesTenbHOCcTH KonetuTymonHoro Cyna
KaK KBa3UIPAaBOTBOPYECKOTO OpraHa, HOPMAaTUBHO-IOKTPUHAIBLHOU
crieuuUKOil ero pereHui.

Crnenrika HOpMAaTHBHOM YHEPTUH KOHCTUTYIIMOHHBIX IEHHOCTEH
TaKkoBa, YTO OHM UMEIOT NpeameToM (cdepoil) cBOEro BIMSHUSA U
OZHOBPEMEHHO — (HOpPMON MOIUTUKO-IIPABOBOTO OBITHS, IPEXkKAE
BCEro, HOPMaTUBHBIC BEMYMHBI Hanbosee BBICOKOTO, aOCTPaKTHOIO
YPOBHSI — OOIIME MPUHIMIBI TpaBa, KOHCTUTYLIIMOHHBIEC MPUHITUIIHI,
JIeKIapalyy, KOHCTUTYIIMOHHBIE MPE3yMIIHMH, CTaTyCHO-KATeropu-
aJlbHbIE XapaKTEPUCTHKU CYOBEKTOB KOHCTUTYLIMOHHOIO IpaBa U
KOHCTUTYLIMOHHBIX SIBJICHHN U T.II. C IOMOIIBIO KOHCTUTYLIMOHHBIX
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LHEHHOCTEH MPOUCXOJIUT, CBOETO POJia, MPUPAILECHUE U aKTyaJIn3alHs
HOPMAaTHUBHOTO COJIEP>KaHMsI COOTBETCTBYIOLIUX HOPM, MHCTUTYTOB,
MIPUHIIMIIOB, & TAK)KE YCTAaHOBJICHHE UX COAIAaHCHPOBAHHOTO B3aUMO-
necTBrs. IT0 0COOEHHO BaXKHO, €l UMeTh B BULY, yTo KC Hepen-
KO CTAaJKUBAETCS C CUTyalUsIMH, KOTJA BO3HUKAIOT MPOTHUBOPEUHMS
MEXIY MPEACTABICHUSIMU O PA3IMYHBIX KOHCTUTYIIMOHHBIX MPUHIIU-
nax, Ja U KOHCTUTYLIMOHHBIE MPUHIIMIIBI MOTYT ObITh BHYTPEHHE TIPO-
TUBOPEYMBHI. JIOCTAaTOYHO OTMETHTH TAKUE, HEPEIKO BCTYIAIOIIHE
JOpyr C JAPYroM B KOHQUIMKT KOHCTUTYLIMOHHBIE MPUHIMUIIBI, Kak,
HaNpUMep: MPUHIMUIIBI IPABOBOTO IOCYapCTBa U COLUAIBLHOIO roCy-
JApCTBA; MPUHIIUIIBI CBOOOIBI M OTBETCTBEHHOCTH; MPUHIIMIT STUH-
CTBa TOCYIapCTBEHHOM BJIACTU U MPHUHIIMI (enepanu3ma 1 T.1I.

HopmatuBHO-TIpaBooOpa3yroiiee 3HaYE€HUE KOHCTHUTYIIMOHHBIX
LEHHOCTE! MPOSBISAETCSA U B TOM, UTO € UX omouisio KC BbIsBISET U
OILICHMBAET IPABOBBIC MOJEIM OpPraHW3alMd TEX WM WHBIX cdep
OOIIIECTBEHHBIX OTHOIICHUM, MPEOI0JIEBAET MPOOEIbI U JIe(DEKThI B
MPABOBOM PETYIMPOBAHUH U, OTHOBPEMEHHO, ONPEAEISIET TEHICHIINH
pa3BUTHUSI KOHCTUTYLIMOHHBIX OTHOLICHUH, 0O0CHOBBIBAET KOHCTUTY-
LHUOHHYIO CTPAaTervi0 COBEPUICHCTBOBAHUS 3aKOHOJATENbCTBA IIO
HAIpaBJICHUSM, TIOMIABIINM B Chepy KOHCTUTYIIMOHHOTO HOPMOKOHT-
pous.

KoHcTuTyIIMOHHBIE IIEHHOCTH HaXOSATCS B TECHOM (MMIUTAIIUTHOM
Y SKCIUIMIIUTHOMN) CBSI3U ¢ HOpMAaTUBHOM sHeprueid OCHOBHOTO 3aKO-
Ha. C OJHOM CTOPOHBI, OHU BBICTYIAIOT COLMAIBHO-ITPABOBBIM I'€HE-
paropoM 3To¥ Hepruu, odecreunBas nepeBoy] hakTuuecku (KOHCEH-
CYaJIbHO) MPU3HABACMBIX OOIIECTBOM B Ka4ECTBE OOIIEC3HAYMMBIX U
OOIIENOIE3HBIX TIPABHII JKU3HEIEATEILHOCTH B HOPMATUBHOE CONEP-
XKaHue O00I1e00sI3aTeTbHBIX KOHCTUTYIIMOHHBIX TOJOXKEeHHH. Tem
CaMbIM CIIOXKUBIIIHECS B OOIIECTBEHHON MPAKTUKE KOHCTUTYITMOHHBIC
LIEHHOCTH MTOCPEJICTBOM aJI€KBATHOM KOHCTUTYLIMOHAIU3AINH (BO3BE-
neHus B panr HopM OCHOBHOTO 3aKOHA) HE TOJIKO YIIPOUUBAIOT JIETHU-
TUMHOCTh KoHCcTUTYIIMH, HO U 00peTaroT (hopMaIbHO-IOPUIUIECKYIO
HOPMaTUBHOCTb.

C npyro¥i CTOPOHBI, C MOMEHTA KOHCTUTYITHOHHOM (hopMan3aiuu
OTIPEICIICHHOW CUCTEMBI COIMATHLHO-TIPABOBBIX IIEHHOCTEH (pakTude-
CKHE€ KOHCTHUTYIIMOHHBIE OTHOIIICHUS OKa3bIBAIOTCS MO/ BO3/ICHCTBU-
€M IIPUHYANUTENBHON CHiIbl HOpM OCHOBHOI'O 3aKOHA U YK€ HE MOTYT
pa3BUBATbCA MHAYE KaK MOCPEACTBOM KOPPEIHPYIOIIETO0 B3aUMOACH-
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CTBUSI C (JOPMATTLHO 3aKPETICHHBIMY MpaBuwiaMy U HopMamu. Ctaso
ObITh, COOTBETCTBHE (PAKTHUECKUX COLMATbHO-IPABOBBIX LIEHHOCTEN
(dbopManbHBIM yIBaWBaET UX HOPMATHUBHBIHM MMOTEHIUAI, a TPOTHBOPE-
YK€ — HE TOJIBKO CHIKAeT JoBepue K KOHCTUTYIMK U 3aTpyAHsIET pea-
JU3AIMI0 €€ TOJIOKEeHHM, HO U CHIKaeT 3(PEeKTUBHOCTh BCEro IMpa-
BOBOI'O pEryJIMPOBaHUs, MOCKOJIBKY OHO INPOUCTEKAET M3 HOPM
OcHoBHOTO 3aK0oHa. ['apMoHM3anys ke HakTHIECKuX U (HOpMaIbHBIX
COILIMAJIbHO-TIPABOBBIX 1IEHHOCTE B HOPMATHUBHOM COJAEpP>KaHUU
MOJIOKEHUM JiecTByroIIer KOHCTUTYIIMM — MOKally#, reHepaibHas
3agaya KC P® B pamkax BO3JIOKEHHBIX HA HETO (PYHKUUI U MOIHO-
MoaHif0.

HopwmatuBHbIe Ha4a1a KOHCTUTYIIMOHHBIX LIEHHOCTEH, 0000IIeHHO
TOBOpSI, MPOUCTEKAIOT U3 UX OOBEKTUBHOW COLMAIBHON 3HAYUMOCTH
JUTS HAapOJia, BOJIEH KOTOPOTO OHH YTBEPHK/IAIOTCS B KAYECTBE MEPBHUY-
HOTO U 0€3yCIOBHOTO OCHOBAaHMS KakK JJIsl TPAaBOBOM CHUCTEMBI TOCY-
JapCTBa B LIEJIOM, TaK W JUIS KaXKJOM €€ IOpUIUYECKO HOpMbl. B
CBOIO O4Yepe[b COlMajbHAs 3HAYMMOCTb KOHCTUTYLMOHHBIX I€H-
HOCTEH COCTOMT B TOM, YTO BBIP@KEHHBIE B HUX COLIMAJIbHbIC HayaJla
(1enu, MHTEPeChl, OTHOIICHUS, WHCTUTYTHI M T.II.) 0OECIICYMBAIOT
HanOosnee ontumasibHOe (3(h(HEKTUBHOE, MPOTPECCUBHOE) PA3BUTHE
oO1iecTBa Ha OCHOBE COIVIACOBaHMSI MHTEPECOB HE TOJILKO BHYTpPHU
rocy/apcTBa, HO M Ha MEXKIYHapOIHOU apeHe.

COOTBETCTBEHHO, KOHCTUTYIIMOHHBIE LEHHOCTH OOYCIIOBJIEHBI
BHYTPEHHEH M BHEIIHEW COLMAIBbHOU CPEAOH, a MOTOMY IPU UX aHa-
Ju3€ CIeNyeT yYUThIBaTh, B TOM YHWCIIE CKJIAQJIbIBAIOIIMECS 3aKOHO-
MEPHOCTH MEXTyHAPOAHBIX OTHOUIEHWH M TEHJEHLIMU OOILEeIuIaHe-
TapHOTO Pa3BUTHsI, KOTOPBIE BO3ICUCTBYIOT U Ha CTaHOBJIEHHE ((op-
MUPOBaHKE) KOHCTUTYIIMOHHBIX IIEHHOCTEHN, U Ha TIOPSIIOK UX pealu-
3auuu. B 10 ke BpeMsi HeoOXOAMMO MPUHHUMATh BO BHUMAHUE, YTO
caM 1o ceGe MEKyHapOIHBIM COIMAIbHO-ITPABOBOM MOPSIOK, OyI1y-
YU NPOU3BOJHBIM OT B3aUMOJICHCTBUS MEXY CYBEPEHHBIMU BOJISIMU
PaBHOIIPABHBIX HAPOJOB MHUPA, BBICTYIAET, CBOETO pOAA, Pe3yJIbTH-
pyIOLLE OT COOTHOIIEHHSI U cOaIaHCUPOBaHUS (DAKTUYECKUX HAIHO-
HaJbHBIX KOHCTUTYLHMOHHBIX LIEHHOCTEH TIOCYIapCTB MHPOBOIO
cooO11ecTBa.

6 H.C. bounaps. 'apmoHu3amnus 10puaIndecKuXx U HPAaBCTBEHHO-3TUUYECKUX
Hayan KOHCTUTYIUM: MpakTHKa KOHCTUTYLMOHHOTO mpaBocyaus. // Xyphan
KOHCTUTYILIMOHHOTO npaBocyaus. Ne 1(61). 2018. C. 6-16.
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OnHoil u3 (pyHIaMEHTAIBHBIX 3aKOHOMEPHOCTEW W TEHICHIIMN
COBPEMEHHOT'0 dTara pa3BUTHS YEJIOBEUECTBA CIEAYET MPU3HATH BCE
OoJsiee aKTHBHYIO U IIYOOKYIO IUTIOpATM3ALMI0 LIEHHOCTHO-COLIMAIb-
HBIX CUCTEM, YTBEPKJACHHUE TPUHIIMIIOB KYJIbTYPHO-UIE0JIOTHYECKOTO
MHOTO00pa3us U PaBHOIPABHS, YTO €CTECTBEHHBIM 00pa30M OTpaxa-
€TCsl Ha COJIEPKATENIbHBIX XapaKTEPUCTUKAX CUCTEMbI COBPEMEHHOTO
KOHCTUTYIIMOHAIU3Ma U COOTHOCHUTCSI KaK C CYIIHOCTHBIMH, TaK U
IOPUTUYECKUMHU [IEHHOCTHBIMHM XapaKTEPUCTUKAMHU CaMoOM Mo cebe
Koncrutyiumu.

6. Mematopuouueckuii IK6UEAIEHM KOHCIMUMYYUOHHBIX UEHHO-
cmeil 6 COOMHOWEHUNU C UX NOAUMUYECKUM, COUUOK)TbHYPHBIM
cooepicanuem.

B ocHoBe netictBeHHOCTH, Y)PEKTUBHOCTH COBPEMEHHOM KOHCTH-
TYLIMU KaK OCHOBHOIO 3aKOHa OOIlleCTBA U TOCYIapcTBa, a, COOTBET-
CTBEHHO, U IICHHOCTHBIX XapaKTEPUCTHK, JICXKUT COUETAHUE COLIUATIb-
HBIX, CyIITHOCTHBIX ¥ (DOPMATTBHO-FOPUINUECKUX XapAKTEPUCTHUK JIaH-
HOTO JoKyMeHTa. O4eBUIHO, YTO B COBPEMEHHOM MHPE HET HJIeallb-
HBIX KOHCTUTYIMM, HO €CTh d(PPEeKTUBHbIC W (PUKTUBHBIC, HEPabO-
Tarone (Kak FOPUANYECKUN aKT, OCHOBHOW 3aKOH) KOHCTUTYIUH,
LHEHHOCTb MOCJIEAHUX MOXXET COOTHOCUTBCSI pa3Be YTO C MOJIUTHYE-
CKUMH LIETISIMU U UX UICOJIOTMYECKUM 3HAYECHUEM.

[Ipu Bcelt MHOTOIUIAHOBOCTH YCJIOBUM M MPEINOCHUIOK A(PPEKTHB-
HOTO JEHCTBHS OCHOBHBIX 3aKOHOB NPUHIMUIIMAIBHOE 3HAUYCHHE
UMEET — MPUMEHUTEINIbHO, B YacTHOCTH, K KoncTuTynuu P® — nanu-
Yhe B HEW, CBOETO pojla, TEHETUYECKOro (COLMOKYJIBTYPHOIO) KOIa
MHOTOHAIIMOHATBHOTO Haposa Poccuu, KOTOPBI TOMIKEH ONPEIEISITh
KOHCTUTYIIMOHHBIE MapaMeTpbl JOCTUTHYTOro U 0003Ha4YaTh HOpMa-
TUBHO-IIPABOBBIE OPHEHTUPHI JAJIbHEHIIIETO pa3BUTHs OOIIEeCTBa U
rocyaapcersa. FOpuanueckuM BbIpaKEHUEM JAHHOTO KOZA SIBISIFOTCS
BeChMa cCrielupuIHbIe, TTOUCTHHE CaKpaJbHbIC TI0O CBOUM HOPMATHB-
HBIM XapaKTepUCTUKAM KaTeroOpuu KOHCTUTYIIMOHHOTO IIpaBa,
COCTABJISIIOIINE, CBOETO POja, NePAPXUUIECKYI0 HOPMaTHBHO-KATEro-
PHAIIBHYIO CHCTEMY, TIOTYYarOIIyl0 KOHCTUTYIIMOHHOE 0(OpPMIIEHHE.

DT0, Ipexae BCEro, KOHCTUTYLIMOHHBIE IIEHHOCTH, a TaKXe KOH-
CTUTYLIMOHHBIE TMPUHIUIIBI, KOHCTUTYLIMOHHBIE OCHOBBI (Hayasia),
KOHCTUTYITMOHHBIE aKCUOMBI, KOHCTUTYIIMOHHBIC mpe3ymmiuu. [Ipu
BCEX OYEBUIHBIX Pa3IMUMAX U BEChMa CYIIECTBCHHOM crenuduke
Ka)XXJI0M B OTAEIBHOCTH, ITH KAaTETOPUU MOTYT OBbITh BBICTPOCHBI B
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OJIMH KaTeropualIbHBIN P/ Oarogapsi HEKMM OOLIMM XapaKTePHCTH-
KaM, B OCHOBE KOTOPBIX JIEKUT BBICOKUI YIEJIbHBIM BEC B HUX HpaB-
CTBEHHBIX, TYMaHUCTUYECKUX Hadall, UX COOTHOCUMOCTb C IIEHHOCT-
HbIMU Xapakrepuctukamu KoHctuTynmu. B 3TOM muiaHe HE TOJIBKO
KOHCTUTYLIMOHHBIE LIEHHOCTH, HO U APYTHE, yKa3aHHbIC BBILIE KaTe-
rOpUM KOHCTUTYLIMOHHOIO MpaBa (MPUHIMIIBI, OCHOBBI, aKCHOMBI,
MPE3yMITIIMH ) O0JIAIAI0T OIPEICICHHBIMUA aKCUOJIOTUYECKUMU XapakK-
TEPUCTUKAMH, YTO TaKXe MOIYEPKHUBAET MX KaTEropHallbHYIO psI-
HOCTb. BMecTe ¢ TeM npy COBIAJAOLIEN OHTOJIOTUH COOTBETCTBYIO-
IIMX MTOHATHIA OHM HE 3aMEHSIOT U HE MTOIMEHSIOT APYT Apyra, coxpa-
HSIOT CBOIO KaTreropuajbHYI0 CaMOCTOSITEIBHOCTh M COOCTBEHHOE
Ha3HauEHUE.

He npoTuBOpeyuT 3TOMY U TO OOCTOSATENIBCTBO, UYTO KOHCTHUTY-
LIMOHHBIE IEHHOCTU UMEIOT MPEAMETOM CBOETO BO3/IECHCTBUS U OHO-
BPEMEHHO — (POPMOM TMOJUTHKO-TIPABOBOTO OBITHS, MPEXKIE BCETO,
o0IIye TPUHIUIMBI MpaBa, KOHCTUTYIIMOHHBIE NMPWHIIMIIBL, JeKIapa-
LMY, KOHCTUTYLIMOHHBIE PE3YMMLMHU U T.I. KOHCTUTYIIMOHHBIE 1IEH-
HOCTH, 0Onajgas HOPMAaTHUBHO-NPABOBBIMU CBOMCTBAMM IPSIMOTO
(perynaruBHoro!) nefcTBUs U MOJTyyas BO MHOTHX CIydasx HOpMa-
TUBHYIO 3HEPIUIO, B TOM YHCJE, OT KOHCTUTYLIMOHHBIX MPHUHIIMIIOB,
OCHOB, IPE3YMILHNA U T.II., B TO € BPEMsI HE CBOJIATCS K 3TUM Kare-
ropussM. M 3T0 HU B KOell Mepe He MPOTUBOPEYUT TOMY OOCTOSITEINb-
CTBY, YTO KOHCTUTYLIUOHHBIE LICHHOCTHA UMEIOT T€HETUYECKHUE KOPHH,
CTPOTrO TOBOPSI, HE CTOJIBKO B TEKCTE, CKOJIBKO B yxe KoHcTuTynum.
Benp v KOHCTUTYLIMOHHBIE IPUHLMIIBI, OCHOBBI, CTPOTO TOBOPS, HE
BCETZIa UMEIOT TeKcToBoe oopmiieHre B OCHOBHOM 3aKkoHe. B aTom
IUIaHE BIIOJHE 0OOCHOBAHHO paccMaTpUBaTh KOHCTUTYIIMOHHBIE 1IE€H-
HOCTH B Ka4eCTBE 0COOBIX, CBOETO poJa METAIOPUINYECKUX, HOpMa-
TUBHO-IIPABOBBIX BEJINYMH.

OHOBPEMEHHO HEIb3sl HE YUYWTBIBATh, YTO KOHCTUTYLMOHHBIE
LEHHOCTH (KaK U CMEXHbIE KaTeropuu, BKIIIOYasi IPUHLMUIIBI, aKCHO-
MBI U MPE3YMIILIH), BBICTYNAIOT HE TOJIbKO, @ BO MHOTHX CITydasiX He
CTOJIBKO KOHCTUTYLIMOHHO-IIPABOBBIMM KaTE€ropusiMHU, HO TaKXKe Kare-
TOPUSIMH MOPAJIH, HPABCTBEHHOCTH, LIMBUIIN3ALMOHHBIX, 00LIeIeMO-
KpaTudeckux TpeOoBaHMid. Tem caMbIM 10 CBOEH BHYTpEHHEH MpH-
pOZie OHU KaK pa3 M MOTYT OBITh IPEJCTABIEHbI KaK KaTeroprajibHasi
¢dopma BbIpakeHHs, KBUHTICCEHLIUs Ayxa KoHCTUTYyuH, a ux 1opu-
JMYECKHUE XapaKTEPUCTUKHU OIIPENEISIOTCS B 3TOM IIJIaHE TEM, YTO 3TO
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HE TOJIKO JOKTPUHAJIbHBIE, HO U HOPMAaTUBHO ONPE/ICIICHHBIE KaTero-
pHUH IEHCTBYIOIIETO KOHCTUTYIIMOHHOTO TipaBa. Obmanast mpeneinbHo
BBICOKMM YPOBHEM HOPMAaTHUBHOTO OOOOILEHUS, OHU IO3BOJISIOT
O0OHapYX UTh («CHATH») B cepe MPaBOBOTO PETYIUPOBAHUS HEKHIMA
UJCAIU3UPOBAHHBIA CIENOK (MOZAENb) KOHCTUTYLIMOHHBIX MEPCIeK-
TUB OOLIECTBEHHOIO M roCylapcTBeHHOro pasButus. Kak meraropu-
nu4ueckas (opma BBIPRXKEHHS HPABCTBEHHBIX, COLMOKYJIBTYPHBIX
HayaJd COOTBETCTBYIOIME KaTeropuu, uMmesi HauOosee abCTpakTHOE
cofiep KaHue, HAITOJTHEHbI BMECTE C TEM TOBBIIIIEHHBIM YPOBHEM KOH-
LHEHTPALMA HOPMATUBHOW (KOHCTUTYLIMOHHO 3HAYMMOi) SHEpPruw,
OpPUEHTHPOBAHHOW Ha 3aKOHOMATENS U MTPABOIIPUMEHUTENS, BKIIOUast
BCE OTpaciii 3aKOHOJATENbCTBA U BCE Cepbl MPABONPUMEHEHHUS.

Uro ke KacaeTcs KOHCTUTYLIMOHHO-TEKCTOBOM Marepuainu3aiiiu
JAHHBIX KaTeropHii, TO 3/1ech ocoboe 3HaueHue umerot [IpeamOyna, a
takoke maBbl 1 1 2 Koncturyuuu PO. CooTBeTCTBYIOLIUE CTPYKTYP-
Hble yacTu KoHCTUTYIMM — 3TO, CBOETO pojia, HOPMAaTUBHO-IIPABOBOM
TeHEepaTop KOHCTUTYLIMOHHOIO JyXa, ¢ MOMOIIBI0 KOTOPOrO CTAaHO-
BUTCSl BO3MOXKHBIM MPOHUKATh B IIyOMHHOE COAEp)KaHUE BCeX Ipy-
rux crareit KoHcTutymmm, oOHapyKUBaTh UX CaKpaJlbHbIE CBOMCTBA.
Oco0bIii, METAIOPUIMUYECKUI XapaKTep COOTBETCTBYIOIIMX MOJIOXKE-
HUIl NOAYEPKUBAETCSA, B YACTHOCTU, U TEM OOCTOATEIHCTBOM, UTO
HUKaKue Jpyrue nojaoxeHuss KoHCTUTYyIIMM He MOTYT IPOTUBOPEYUTD
OCHOBaM KOHCTUTYIHMOHHOTO cTposi (4.2 cT. 16 Konctutyuuu PD), a
MOJIOKEHUS TJIaBBI 2, KaK U TNIaBbl 1, HE MOTYT OBITh MIEPECMOTPEHBI
®enepansubiM CobpanueM (4.1 ¢t1.135) u, crano ObITh, UX U3MEHEHHE
HEBO3MOXHO HMHaye, KpOME KaK IyTeM MpPUHITUS HOBOU
Koncturyuu. U 310 He ciydaiiHO: 3aKOHOJATEIIO MTOIBJIACTEH TEKCT,
oykBa Koncturynuu, Ho He ee AyX. B Takom coeauHeHun OyKBBI U
nyxa KoHctutyumu, Kpome TOro, 3aji0r COYeTaHusl B HEll CTaOMIIbHO-
CTH M JMHAMH3Ma KaK KUBOTO OPraHW3Ma, YTO CIIOCOOHO OKa3bIBaTh
npsMOe BIHUSHUE U Ha 3()(HEKTUBHOCTH €€ peaTn3ainu.

Heob6xonuMo y4uThiBaTh U TO OOCTOSTENHCTBO, UTO B OINpPEIeIIeH-
HOM CMBICTIE, IOCPETHUKOM — U BECbMa aKTUBHBIM — MEX/1y KOHCTH-
TYLIMOHHBIMH LIECHHOCTSIMU U TeKCTOM KOHCTUTYyLMH, a, B KOHEYHOM
cuere, MeXIy OykBOHM U 1yXoM KOHCTHTYIUH, KaK CBUAETEIHCTBYET
HE TOJIbKO OTE€YECTBEHHAs! UCTOPHSI, HEM30EKHO BBICTYMAET MOJIUTH-
Ka, CTPEeMsIILAsCs HAMIOJHUTh KOHCTUTYLMOHHO O(OpPMIIEHHBIE IOpPH-
JIMYECKHe HOPMATUBBI MOJUTHYECKOM IieniecoodpaszHocThio. U 310
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BIIOJIHE €CTECTBEHHO, €CJIM UMETH B BUY, YTO caMa KoHCTUTyLHs —
HE TOJBKO IOPUIUYECKUN, HO M TOJIUTHYECKHM IJOKYMEHT CBOEH
snoxu. OnHako miaBHasi HEHHOCTh KOHCTUTYLIMU — HE B MOJIUTHYE-
CKHX, & HOPMAaTHUBHO-TIPABOBBIX €€ XapakTepucTtukax. [loatomy Bech-
Ma aKTyaJbHBIM SIBISIETCA BOIIPOC O TOM, BO3MOXKHA JIM MEK]y LICH-
HOCTHBIMM HavasiaMy OykBbl KOHCTUTYIIMH, C OTHOM CTOPOHBI, U €€
nyXa, ¢ Ipyroi, TapMOHHMsI, OCHOBaHHAsl Ha OEPEKHOM OTHOIIICHUHU K
TEKCTY KOHCTUTYIIMOHHOTO 3aKOHA, HAa €ro OJyXOTBOPEHHH, a HE
MOJINTUYECKOM MPOYTEHUH, UCKAKEHUH B KOHBIOHKTYPHBIX IOJIUTH-
yeckux resix?’

D710 TeM Oosiee BaXKHO yUUTHIBATh, UMEsI B BUJLY, YTO, BO-TICPBBIX,
KOHCTUTYIIMOHHBIC IICHHOCTH (B TOM YHCJIE T€, KOTOPBIMHU OTIEPUPYET
Koncturyrmonnsiit Cyn), UMEIOT HE TOJBKO IOPUAMYECKOE, HOpMa-
THUBHO-TIPABOBOE 3HAUYCHHE, HO OHU CONIEepKaT Takke (PyHTaMEeHTalIb-
HbIE TOJIMTUYECKUE Hayaja, SBJISIOTCS IMOJIMTUKO-IIPABOBBIMU 1I€H-
HOCTsIMH. OOBEKTHUBHBIE MPEANTOCHUIKH IS HATMYUS TECHBIX CBS3CH
KOHCTUTYLIMOHHBIX ILEHHOCTEW C TMOJUTHUKOW KOPEHATCS B CaMOM
cucteMe OOIECTBEHHBIX OTHOIIEHUH, COCTABISIONIUX CaM MPEIMET
KOHCTHUTYIIHOHHO-TIPABOBOTO PETyIUpPOBaHMS, KaK M JIpyrux (opm
KOHCTUTYLIMOHHOTO BO3JEHCTBHUS, B KOTOPBIX MPOSIBISIOTCS COOTBET-
CTBYIOILIME [ICHHOCTHBIE BeTM4nHEL. [lonmutuyeckoe coaepxanue 00b-
€KTHUBHO NPHUCYTCTBYET BO BCEW CUCTEME OTHOIICHHI, COCTABIISIIO-
IMX MPeAMETHYI0 cdepy KOHCTUTYIIMOHHOTO BO3JCHCTBUS, 4TO,
OHAKO, HE 03HAYAET €€ CBEJICHNUE K MOJIMTUYCCKHUM OTHOIICHUSIM HIIN
K HEKHUM BJIaCTCOTHOIICHUSIM.

Bo-BTOpBIX, BEICOKMH YAEIBHBIN BEC MOIUTHYECKUX HAYAJl XapaK-
TE€PEH TAKXKE JIJII MEXaHU3MOB pealin3allii KOHCTUTYLIMOHHBIX IICH-
HOCTEH, UX BTOPKEHHUS B TKaHb FOCYJIAPCTBEHHOM, COLIMAIBHO-KYJIb-
TYpPHOM, IKOHOMHUYECKOUN U IPyrux chep KU3HU, UMesI B BUIY B TOM
YUCclie KOHCTHTYIIMOHHO-CyAeOHbIe MeXaHu3Mbl. [lomuThueckoe
3HAYEHUE JEATEILHOCTH OPraHOB KOHCTUTYLMOHHOTO MPaBOCYIHUS,
BJIIMSTHUE WX PEIICHUHA Ha MOJIUTHYECKYIO chepy rocylapcTBEHHON H
0OIIECTBEHHOM >XKM3HU OueBUIHBI. [loATBEpKACHHE TOMY — MHOTHE
MOJINTUYECKU Pe30HaHCHbIE perieHust kak Konctutyuunonnoro Cyna
P®, Tak m OpraHoB KOHCTUTYIIMOHHOTO IPABOCYIHS 3apyOeKHBIX

7 H.C. bonnaps. KoHCTUTYyIMOHHBIE IEGHHOCTH U TOJIMTHKA: KOHCTUTYLHO-
HaJIM3alys TOJUTHKY, HO HE TOJUTH3alMs KOHCTHTYLHMOHHBIX LIEHHOCTEH //
Kypnan koncTutymonHoro npasocyaus. Ne 1 (49). 2016. C.23-30.
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CTpaH. SIBISFOTCS TaKue PEelIeHusI TOKA3aTeNIeM «ITOJUTU3AINI JIesi-
TEITLHOCTH COOTBETCTBYIOIINX CYJACOHBIX OpPraHOB WIIU 33 ITOU Jiesi-
TEITBHOCTBIO U TOJUTUYECKU 3HAYMMBIMHU PEIICHUSIMH OPTaHOB KOH-
CTUTYIIMOHHOTO TPABOCYIUsI CKPBIBAIOTCS JApyrue, Oojee IyOOKHe
INPUYHMHBL, OTPaKAIOIIME CYIIHOCTHBIE XapaKTePUCTUKH JTaHHOW
(OpMBI IOPUCTUKITMOHHON IESTETBHOCTH?

[lpy moucke HENMpeAB3ATOrO OTBETA HA ATH BOIPOCHI HEJb3A,
KOHEYHO, HE YYUTHIBATh KOHKPETHO-UCTOPUYECKHE YCIIOBHS, KaK H
CyOBeKTUBHBIC (DAaKTOPBI, BIUSIOLINE — U IOPOW BEChbMa CYIIECTBEH-
HO — Ha CTENCHb MOJIMTU3ALUKM KOHCTUTYIIMOHHOTO mpaBocyaus. C
y4eTOM OCOOCHHOCTEH, 3PEeNIOCTH JIEMOKpPAaTHYECKUX Hadyall HaIUo-
HaJbHBIX KOHCTUTYIHOHHO-TIPABOBBIX CHUCTEM, YPOBHSI KOHCTHTY-
IIMOHHO-TIPABOBOM KYJIBTYpPBI B OOIIECTBE M TOCYIAPCTBE 3TH 00CTOS-
TEJIbCTBA, BKIIIOUAst CyObEKTUBHBIE (PaKTOPBI, MOTYT MPOSIBISITHCS 110~
pPa3HOMY, C HEOJIMHAKOBOM CTEIICHBIO OYCBHUIHOCTH, HO, B KOHCUHOM
cyeTe, OHU BCET/a SIBIIOTCS MOKa3aTelIeM peallbHOW CaMOCTOSITEIb-
HOCTH OpraHa KOHCTUTYIIMOHHOTO TIPaBOCY/IHsI, €r0 HE3aBUCHMOCTH B
HaIlMOHAIFHOM CHCTEME pa3ZIeeHHs BIacTel.

B 3TOM 11aHe KOHCTHUTYIMOHHBIA aHAIH3 COOTHOIICHHS KOHCTH-
TYILIHOHHOTO MPABOCY/INS M TOJIUTHKHA HE UCUYEPIBIBACTCS (OpMaITb-
HO-FOPU/INYECKAMH aCIIEKTaMH; BBIXOJ HAa COLHUAIBHO-ITOJIHTHYC-
CKHe, COIMOKYJIBTYPHBIC, KOHKPETHO-UCTOPUICCKUE, HAMOHABLHO-
crieruIecKre v MHbIC acTieKThl JeUcTBUsT KOHCTHTYINH B €€ COOT-
HOIIICHHUU C 3aKOHaMU, (PyHKIIMOHHPOBAHUS OPTaHOB KOHCTHTYITOH-
HOTO TpaBoOCynusi Hen30ekeH W abcomoTHO Heobxomum. OnHaxo,
3asBIICHHAS B CaMOM HA3BaHWU CTaThH LIENIb — U30€KaTh TOIUTH3A-
M TIPY aHAJIN3€ B TOM YHUCIIE, TOJIUTHYSCKUX MPOOIEM KOHCTHUTY-
IIMOHHOTO TPABOCYANSI OPHEHTHUPYET MEHS Ha HEOOXOIMUMOCTB c(hop-
MYJIHPOBaTh, CBOETO POJa, KOHCTUTYIIMOHHO-TIPABOBYIO MaKCHMY: B
OCHOBE COOTHOIIICHHSI KOHCTUTYIIMOHHOTO TIPABOCYAMS U TOJIUTHKH
JOJDKHBI JIeKaTh HE TMOAYMHEHHE KOHCTHTYLMOHHOTO IPaBOCYIHS
TIOJINTHKE U TIOJIUTU3AINS KOHCTHTYIIHOHHO-TIPABOBOM c(hephl, a KOH-
CTUTYLHOHAIN3AIIMS TOJIUTHKU, B TOM YKCIIE C TIOMOIIBI KOHCTUTY-
[IMOHHOTO TPABOCYIHs, €€ MmoaurHeHne KoHeTuTymu.

dopMalTbHO-IOPUINUECKHE HaYala ATOH MAKCHUMBI, OTPaKaroIIne
OIHOBPEMEHHO U HOPMATUBHO-TIPABOBBIC ACIIEKThI COOTHOIICHHS
KOHCTHUTYIIMOHHBIX IEHHOCTEH, M TIOJIMTUKK OYSBUIHBI H SIHHBI — 10
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KpaiiHel Mepe, Ha ypOBHE KOHCTUTYIIMOHHBIX TPeOOBaHUIT — /1715 BCEX
COBPEMEHHBIX JIEMOKPATHYECKUX MPABOBBIX TOCYAAPCTB.

Koncturynmonnsiii Cyn P®, peanuzys BO310KEHHBIE HA HETO 10JI-
HOMOYHS:

a) JaeT roCylapCTBEHHO-IIPABOBYIO OLIEHKY U 00€CIeunBaeT I0pH-
JIMYECKOE 3aKPEIUICHUE MPOUCXOAIINX MOJUTHYECKUX U3MEHEHU,
MMEIOUINX MO CBOEH CYyTH KOHCTUTYLIMOHHO-IIPABOBOE 3HAUEHHUE;

0) obecneunBacT OajJaHC KOJUTM3MOHHBIX IIEHHOCTEH W MOJUTHYC-
CKHUX UHTEPECOB;

B) OIpEJENAeT KOHCTUTYLIMOHHBIE OCHOBAaHUS M MPENEIbl YCMOT-
PEHMSI 3aKOHOJATENSI IPU NPUHATUM TEX WIN UHBIX PELEHU, COBEp-
IICHCTBOBAHMHU 3aKOHOJAaTeILCTBA Ha 0cHOBE akTOB KC PD;

') OKa3bIBAaET HEMOCPEICTBEHHOE BIMSHUE HA MPOBOAUMYIO TOCY-
JTApPCTBOM TOJIMTUKY B Pa3IMYHBIX 007acTsX, (JOpMUPOBAHHE U pea-
JU3ALMI0 KOHCTUTYLIMOHHOM MOJUTHUKH IOCYIapCTBa, MIOCKOIBKY 3TO
KacaeTcsl 3alUThl KOHCTUTYLMOHHBIX LIEHHOCTEW, IPUHIIUIIOB, HOPM
KoHcTuTyum B COOTBETCTBUM C BBICIIMMH, B TOM YHCJIE MOJIUTH-
YECKUMH, UHTEpecaMu OOIIEeCTBa U TOCYapCTBa, YEIOBEKa U IPaxk-
naHuHa. YTo e KacaeTcs 3arpera pemarb NOJIUTHYECKUE BOIIPOCHI,
TO 3TO B JAHHOM CJIy4ae 03HayaeT, 4To MpUHUMaeMoe KOHCTUTYIIMOH-
HeiM Cynom PO pemenne (o xakomy Obl TO HH OBUIO BOMpOCY B
MOpsJIKE KOHKPETHOI'O MJIM aO0CTPAKTHOTO HOPMOKOHTPOJIS!) JOMKHO
OCHOBBIBATHCS UCKIIIOUUTENbHO Ha TpeboBaHusx Koncrtutyuuu PO,
IOPUIMYECKO (2 He aOCTpaKTHO-COLMATIbHOM) CIPABEUIMBOCTH U
KOHCTUTYIIHOHHOW (HO HE TOJUTUYECKON) 1enecoodpasHoctu. Eciu
K€ TIONMUTUYECKHE MHTEPEChl COOTBETCTBYIOT TpeOOBaHUAM
KoHcTuTynum, BBITEKAlOT U3 €€ MPHUHLUIIOB U LEHHOCTHBIX Hadal,
Koncturymmonnsiit Cyn  P® mocpencTBoM CBOMX pEHICHHH 00b-
€KTHBHO CTaHOBUTCS KaK Obl IPOBOJAHUKOM 3TOTO «IIOJTUTUYECKOTO,
a (aKTUIEeCKH — KOHCTUTYIIMOHHO-TIPABOBOTO BEKTOPA Pa3BUTHSI.

Cy1iecTByIOT, TakuM 00pa3oM, OOBEKTUBHBIC MPEANOCHUIKA U
YCIIOBHSI, TO3BOJISIFOIIME TOBOPUTH O 3aKOHOMEPHBIX, IITyOMHHBIX
Hayajax TECHBIX CBSI3€H MEXIy ITPaBOM U MOJIUTUKON KakK B MPUPOAE
caMMXx Mo ceOe KOHCTUTYLIMOHHBIX LIEHHOCTEH, TaK M B MEXaHHU3Max
UX MPAKTUYECKOM peanu3aly C IMOMOUIbI0 MHCTUTYTOB KOHCTHTY-
LIMOHHOTO MPaBOCYIUSL.

[Tpu stom B psne pemennii KC P® chopmynuposan moaxon,
COMIaCHO KOTOpOMY cozeprxaniyecs: B KOHCTUTYyIIMM LIEHHOCTH JTOJIK-

141



Hbl TPAKTOBaThCSl C MO3MIMHM WX CIOXKHBIIETOCS B HAI[MOHAJIHHOM
COLIMOKYJBTYPHOM Cpe/ie MOHUMAaHUsSI U HE MOTYT UHTEPIIPETUPOBATD
U IPUMEHSTHCS HA OCHOBE aBTOMATHUYECKOTO BOCIIPUSITHS TIPUHSITHIX
B MEKYHApPOTHOU WITH 3apyOeKHOM MPAKTHUKE CTAaHAAPTOB.

Tak, B Ilocranoenenuu ot 15 mekabps 2004 . Ne 18-I1 KC P®
MIpUILET K BBIBOAY, YTO MPHUHIIMII CBETCKOTO TOCYAapCTBa B MOHUMA-
HUH, CIIO)KMBIIIEMCSI B CTPaHAX C MOHOKOH()ECCHOHATBHBIM U MOHO-
HAI[MOHAJILHBIM YCTPONUCTBOM OOIIIECTBA U C PA3BUTHIMH TPAAULIUSIMHU
PENUTHO3HON TEPIUMOCTH U TUTIOpaIn3Ma (YTO TMO3BOJISIIO0, B YACTHO-
CTH, TOMYCTUTh B HEKOTOPBIX CTPaHaX MOJUTHUYECKUE MapTUH, OCHO-
BaHHBIC HA UJICOJOTHH XPUCTUAHCKON JEMOKPATHH), HE MOXKET OBITh
aBToMarnyecku npumeHeH Kk Poccuiickon ®enepannn. B MHOrOHa-
[IMOHAJILHON ¥ MHOTOKOH(eccroHabHON Poccum — BeieAcTBUE 0CO-
OeHHOCTEeH (DYHKITMOHMPOBAHUS BEAYIIMX BepOyUeHHUH (C OHOM CTO-
POHBI, IPABOCIIABHUS KaK TOCIIOICTBYIOIIETO HAIIPABJICHUS XPUCTHAH-
CTBa, a C JIPyrol — MYCY/JIbMaHCTBA), UX BIUSHUS Ha COLUAIBbHYIO
’KH3Hb, B TOM YHCJIE MCIIOJIB30BAHUS B IOJIMTUYECCKOM HICOIOTHH,
UCTOPUYECKH B 3HAYUTEILHOM CTEIEHU TECHO CBSI3aHHOTO C HAIIMO-
HAJTBHO-ITHHYECKUM (PaKTOPOM, — TaKWe TMOHITHS, KaK "XpHUCTHaH-
ckuil", "mpaBociaBHeIi", "MycyneMaHckuil", "pycckuii”, "Tarapckuit”
U T.I., aCCOLIMUPYIOTCSI B OOIIECTBEHHOM CO3HAHUU CKOPEE C KOH-
KPETHBIMH KOH(ECCHUSMU U OTIEIBHBIMU HAIUSIMU, Ye€M C OOIeH
CUCTEMOM IIEHHOCTEH poccuiickoro Hapoza B 1ienoM. Kpome toro, KC
P® nomuepkHyI1, 4TO Ha COBPEMEHHOM JdTarle pOCCUHCKOE 00IIEeCTBO,
B TOM YHWCJIE€ TIOJIUTUYECKUE TAPTHH M PEITUTUO3HBIC OOBEIUHEHMUS,
elie He MPUOOPENU MPOUYHBIN OMBIT IEMOKPATHUYECKOTO CYIIECTBOBA-
Husl. B 9TUX yClIOBMSIX mapTUH, CO3aHHBIC IO HAIMOHAIILHOMY WM
PENUTHO3HOMY TPU3HAKY, HEM30EKHO OPUEHTHPOBAIIMCH ObI Ha TIpe-
MMYIIECTBEHHOE OTCTaMBaHUE IMPAB COOTBETCTBYIOIIUX HAIIMOHAJIb-
HBIX (3THUYECKUX) WM PEIUTHO3HBIX rpymil. KoHKypeHlus napTui,
00pa30BaHHBIX MO HAI[MOHAIHLHOMY WJIH PEIMTHO3HOMY IPHU3HAKY,
KOTOpasi 0COOEHHO OCTpPO MPOSIBIISIETCS B NMPEABBIOOpHON Oophle 3a
rojoca u3dmpareneld, crocoOHa MPUBECTH BMECTO KOHCOJIUIAIUU
oOIecTBa K paccliOeHUI0 MHOTOHAIMOHAJIRHOTO Hapoma Poccuw,
MIPOTUBOMNOCTABIICHNIO 3THUYECKUX U PEIUTHO3HBIX IIEHHOCTEH, BO3-
BEJIMUCHHUIO OJIHUX U MPUHIKEHUIO APYTUX U B KOHEYHOM CYETE — K
MIPUIaHUIO TOMUHUPYIOIIETO 3HAYCHUS HE OOIICHAIIMOHATILHBIM 11E€H-
HOCTSIM, a KaKOH-THOO 3THUYECKOW HWACONOTHHM WM PEITUTHH, YTO
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nporuBopeumno Obl  Konctutymuu, ee crateam 13 u 14,
CootsercrBenHo, KC PO pes3romupoBain, 4To CO34aHHUE MApTUN IO
PETUTHO3HOMY NMPHU3HAKY OTKPBUIO OBl MyTh K MOJUTU3ALUH PETUTUH
Y PEJIUTHO3HBIX O0bEMHEHNH, TOIMTUYECKOMY (PyHIaMEHTAIU3MY U
KJIEpUKAJIU3alMY MapTUii, 9TO B CBOIO OYEpe/Ib MOBJICKIO OBl OTTOP-
KEHUE PEJIMTHU KaK (POPMbI COLUAIBHON MIEHTUYHOCTH U BBITECHE-
HUE €€ U3 CHUCTeMbl (PaKTOPOB, KOHCOJUAMPYIOUIUX OOIIECTBO.
Co3znanue ke napTuil Mo HalMOHAJIBHOMY MPU3HAKY MO0 Obl MpH-
BECTH K NMpeoOIaJaHuio B BHIOOPHBIX OpraHax BIIACTH MPECTaBUTE-
Jei mapTuii, OTPaXKAIOUINX WHTEPEChl OOJBIINX STHUYECKUX IPYII B
yiep6 MHTEpecaM MaJIbIX STHUYECKHUX TPYIII, U TEM CaMbIM — K Hapy-
HIeHNI0 ycTaHoBIeHHOro Koncrtutynmei P® mpunHimna npaBoBOro
paBEHCTBA HE3aBUCUMO OT HALIMOHAJILHOW MTPUHAUIEKHOCTH.

B psne npyrux pemenunit KC PO chopmynupoBan opueHTHPOBaH-
HBIN Ha TPAJAUIUOHHBIE PECTABICHUS POCCUHCKOTO 00IIeCTBa MO~
XOJl K TIOHUMAHHIO KOHCTUTYLIMOHHBIX LIEHHOCTEH CEeMbH, MaTepUH-
ctBa u aercrBa. KC PO ycraHOBHI, YTO 3TH LIEHHOCTH B UX TPaJu-
[IUOHHOM, BOCIPHUHSTOM OT IMPEAKOB MOHUMAHUU TapaHTUPYIOT
HENPEPHIBHYIO CMEHY ITOKOJIEHUH, BBICTYIIAIOT YCIOBUEM COXPaHEHHUS
U pa3BUTUSL MHOTOHaIMoHaIbHOro Hapona Poccun (IloctanoBnenus
KC P® or 31 saBaps 2014 . Ne 1-I1, ot 20 urons 2018 . Ne 25-I1). B
cBsa3u ¢ 3tuM KC P® xoHcTarupoBai, 4to:

a) KOHCTUTYLIMOHHO OIIPABJAHHbIM SIBJIIETCS 3alPET Ha MpoIlaraH-
NIy HETPaJMIIMOHHBIX CEKCyaJIbHBIX OTHOILLIEHUH Cpear HeCOBEPILEH-
HonetHUX ([TocranoBnenue KC P® ot 23 centsiops 2014 . Ne 24-11);

0) dbenepanbHbIil 3aKOHOAATENb OBLI BIIPAaBE OMPEAETUTh OpaK Kak
COI03 MEXIy MYKUYMHOM U JKCHILWHOM, UCKIIFOUUB TEM CAMBIM BO3-
MOKHOCTh MpHU3HAHUS B KayecTBe Opaka OJHOIMOJBIX COHO30B
(Ompenenenne KC P® ot 16 Host6pst 2006 1. Ne 496-0);

B) (enepalbHbId 3aKOHO/ATENh IPABOMOYEH PETYIUpOBaTh Opad-
HO-CEMEMHBIE OTHOLLIEHUS ITyTEM UCKIIIOUEHUS IIPU3HAHMS B KAYECTBE
Opaka monmuramubix coro3oB (Onpenenenue KC PO ot 18 nexabps
2007 . Ne 851-0-0).

TakoBbI UMb HEKOTOPbIE BOINPOCHI KOHCTUTYIIMOHHOW aKCHOJIO-
TMH B CBET€ COBPEMEHHOIO CyAeOHOr0 KOHCTUTYLIMOHAIU3Ma WU
npaktuku KC PO.
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Latif HUSEYNOV

Insan Hiiquglari iizro Avropa
Mohkomasinin hakimi

/R

INSAN HUQUQLARI HAQQINDA AVROPA
KONVENSIYASININ IMPLEMENTASIYASINDA
AZORBAYCAN RESPUBLIKASI KONSTIiTUSIYA
MOHKOMOSININ ROLU

Hormotli Forhad miisllim!

Hormaotli Konstitusiya Mohkomasinin hakimlori!

Hoérmotli xanimlar vo conablar!

Oziz dostlar!

Hor heydon ovval Azarbaycan Respublikas1 Konstitusiya Mohko-
masinin 20 illiyi ils slagadar kegirilon tadbirlors, o climlodon bugiinkii
beynolxalq konfransa mona dovat {invanladigina goro Konstitusiya
Mohkomasinin Sadri conab Forhad Abdullayevo 6z dorin minnot-
darligimi bildirirom.

Qisa ¢ixisimda Azarbaycan Respublikasinin 2002-ci il aprelin 15-don
istirakcis1 oldugu Avropa Insan Hiiquglart Konvensiyasmin imple-
mentasiyasinda Azorbaycan Respublikasi Konstitusiya Mohkomo-
sinin rolu barado danigmaq istoyirom.

Insan hiiquglarma dair har bir beynolxalq miiqavilo kimi, Avropa
Insan Hiiquglar1 Konvensiyasinin da milli mohkomolorin «istiraki»
olmadan hoyata keg¢irilmosi, demok olar ki, miimkiin deyildir. Yaxs1
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malumdur ki, Konvensiyanin tasis etdiyi nozarot mexanizmi subsidiar
xarakter dasiyir; bu o demokdir ki, Konvensiyada tosbit edilmis hiiquq
va azadliglar birinci névbada milli saviyyade miidafio olunmalidir vo
milli hakimiyyst organlar1 torofindon totbiq olunmalidir. Belsliklo,
mohz milli soviyyado Konvensiyada tosbit edilmis hiiquq vo
azadliglarin on tosirli vo birbaga miidafissi tomin edilmalidir. Bu tolob
biitiin dovlat organlarina, o climlodon mohkomalors aiddir. Beloaliklo,
Avropa Insan Hiiquqlari Konvensiyasinin milli  soviyyado
implementasiyasinin yaxsilasdirilmasi Konvensiya hiiquq miidafio
mexanizminin somoraliliyini tomin etmok {i¢iin prinsipial chomiyyat
kasb edir.

Milli mohkomolor, xiisuson Konstitusiya Mohkomosi torofindon
Avropa Insan Hiiquglar1 Konvensiyasimin vo onun torkib hissosi kimi
gobul olunan Strasburq Mohkomasinin presedent hiiququnun birbasa
totbiq edilmoasi Konvensiyanin implementasiyasinda vacib rola
malikdir.

Qeyd edim ki, Konstitusiya Mohkomaosinin Konvensiyaya vo
Avropa Mohkomasinin presedent hiiququna miiracioti bazi hallarda
nainki arzuolunan, hatta zoruridir. Masolon, milli ganunla Konvensiya
arasinda ziddiyyot miioyyon edildiyi halda bu ciir miiraciot
Konstitusiya Mahkamasi ti¢ilin artiq vazifaya cevrilir. Konvensiyanin
miiddoasini onunla ziddiyyot togkil edon milli ganunvericilik
normasindan istiin tutmaqla, mohkoms isi diizgiin vo odalatli hall
etmoklo yanasi, habelo homin normanin doyisdirilmosine vo ya logv
edilmosing, son noticodo iso milli ganunvericiliyin Konvensiyaya
uygunlasdirilmasina rovac vermis olur. Konvensiyada vo ya Avropa
Insan Hiiquglar1 Mohkomasinin presedent hiiququnda oks olunmus
standartlar1 totbiq etmoklo vo ona verilon miivafiq solahiyyotlordon
(qanunlarin tofsir edilmasi vo s.) yararlanmaqla, Konstitusiya
Mohkamasi ganunvericini qabaqlaya vo gostorilon standartlar 6lkenin
mohkomo  tocriibasine  vo  bitovlikdo hiiquq sistemino
«inkorporasiya» eds bilar.

Nohayot, biitovlikdo mohkomo orqanlarinin, o ciimlodon
Konstitusiya Mahkomasinin Avropa Insan Hiiquqlar1 Mahkomasinin
presedent hiiququna miiracioti miivafiq iglor lizro hom dovlotldaxili
instansiyalara, hom do beynolxalq qurumlara iinvanlana bilon
potensial sikayotlorin garsisini ala bilor.

145



Umumi xarakterli bir mogami nozorinizo gatdirmaq istoyirom ki,
milli mohkomanin 6z gorarinda Konvensiya normasina istinad etmasi
he¢ do hor bir halda hamin normanin totbiqi demok deyil. Milli
mohkomolor torofindon Konvensiya normalarina istinad edilmasi,
onlardan hansi mogsadlo, avtonom vo ya olave hiiquqi arqument
qisminds istifads olunmasindan asili olaraq, miixtolif formalar kosb
eda bilar. Praktikadan irali galorak, ti¢ bu ciir forman1 ayirmaq olar:
contra legem (ganunun ziddino); 2) praeter legem (ganundan basqa)
va 3) secundum legem (ganuna olavo olaraq).

Birinci halda mohkomo beynolxalq miigaviloni onunla
«ziddiyyatds olan» dovletdaxili hiiquq normasinin avozina tatbiq edir.
Konvensiyanin miivafiq miiddeast ovozino ona zidd olan milli
normani totbiq etmoklo mohkomo, bir torofdon, sikayotcinin miioyyon
hiiquq vo ya azadligmi, digor torofdon iso, dovlotin beynolxalq
6hdoliyini pozmus olur.

Beynolxalq miigaviloys istinad etmanin praeter legem formasi o
hallar1 shata edir ki, mohkoma 6lka ganunvericiliyindaki bosluglarin
doldurulmasi moagsadi ilo vo ya hor hansi konkret normanin, yaxud
anlayisin mozmunu aydin olmadigina goro beynolxalq miigaviloya
miiraciot edir. Belo ki, insan hiiquglarinin pozulmasi ilo bagl iso
baxarkon mohkomo bu vo ya digor mosolonin Azorbaycan
qanunvericiliyinds tonzimlonmadiyini, yani bosluq oldugunu askara
cixararsa, bu zaman Konvensiyaya vo (vo ya) Strasburq
Mohkomasinin presedent hiiququna istinad eds biloar.

Beynolxalq miiqaviloys istinad etmonin {i¢lincii formasi —
secundum legem — bundan ovval geyd etdiyim digor iki formadan
onunla forglonir ki, bu zaman beynslxalq miigavilo normas: slava
hiiquqi arqument kimi, milli ganunvericilik miiddealarinin tofsirinin
komokei vasitosi qisminds ¢ixis edir. Mohkomos bu halda beynolxalq
soviyyado taminmis standartlar vasitosilo 6z arqumentasiyasini
«mOhkomlondirmis olur», basqa sozlo, beynslxalq hiiquq 06z
«niifuzuna» gors totbiq olunan dovlstdaxili normaya «baorkidiliry.
Xiisusilo vurgulamaq istoyirom ki, oslindo bu ciir «borkidilmoy»
konkret isin halli {i¢iin har hansi bir shomiyyat kasb etmir. Beloliklo,
dovlotdaxili mohkomo gorarlarinda Konvensiyaya vo Avropa Insan
Hiiquglar1 Mahkomasinin qorarlarina istinadlar dekorativ rol
oynamamalidir. Dorin tohlil aparilmadan edilon bu ciir istinadlar
implementasiya sayila bilmoz.
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Avropa Insan Hiiquglar1 Konvensiyasinin totbigi zaman1 molum
olsa ki, Konvensiya normast Azorbaycan Respublikasi
ganunvericiliyinin miiddoalarindan daha genis vo forqgli tofsir {i¢iin
osas verir, mohkomao organlar1 Konvensiya normasini totbiq etmolidir.

Bilavasito Avropa Insan Hiiquglar1 Mohkomaosinin presedent
xarakterli qorarlariin totbiqi ilo baghh qeyd etmok istoyirom ki,
mohkomolor bu qorarlarda ehtiva olunmus ratio decidendi-ni 6z
gorarlarinin  asasina qoymali, bu vo ya digor insan hiiququnun
normativ mozmununu agiqlayarkon, ¢ixardiglar1  qorarlari
osaslandirarkon Strasburq Mohkomaosinin verdiyi tofsiro (obiter
dictum-a) soykonmoli, Mohkomonin genis totbiq etdiyi tofsir
prinsiplorini (samaralilik prinsipi, dinamik vo ya evolyutiv tofsir,
miitonasiblik prinsipi va b.) asas gotiirmalidirlor.

Nozoro almaq lazimdir ki, milli ganunvericiliyin Konvensiyaya
uygun tofsiri Strasburq presedent hiiququnun implementasiyasinin on
yaxs1 yollarindan biridir.

Son illor Azarbaycanin Konstitusiya Mohkomosi daha tez-tez
Avropa Konvensiyasina vo Strasburq Mohkomosinin presedent
hiiququna istinadlar edir. Masalon, Konstitusiya Mohkomaosinin bir
sira qorarlart sayosindo Strasburq Moahkomasinin dofdlorls totbiq
etdiyi hiiquqi miisyyenlik prinsipi Azarbaycanin hiiquq tocriibasindo
0ziino mohkom yer tapmisdir.

Toassiif ki, Konstitusiya Mohkomosi 6z tocriibesinds Avropa insan
Hiiquglar1 Mohkomosinin Azaorbaycana qarst ¢ixardigi qorarlara
nisbaton az istinadlar edir. Hesab edirom ki, bu ciir istinadlar o monada
ohomiyyotli ola bilordi ki, Avropa Surasmmin Nazirlor Komitosi
miuoyyon hallarda homin istinadlar1 Azorbaycana qarsi cixarilan
gorarlarin icrasi ¢orgivasindo qabul edilmali olan timumi todbir kimi
nozordon kegira bilordi.

Oz ¢ixisimda bir mosaloys do toxunmaq istoyordim. Sual oluna
bilor: Azorbaycan Respublikasinin Konstitusiya Mohkomaosina fordi
sikayot verilmosi proseduru Avropa Insan Hiiquglar1 Konvensiyasinin
35-ci maddosinin 1-ci hissosinin monasinda hiiquq miidafio
mexanizmi sayilirmi vo Strasburq Mohkomasine miiraciot etmozdon
ovval bu prosedurdan istifado edilmolidirmi?

Venesiya Komissiyasi gqeyd etmisdir ki, fordi konstitusion sikayat
Avropa Insan Hiiquglar1 Konvensiyasinin 35-ci maddosinin 1-ci
hissosinin toloblorino cavab veran alavo siizgacdir.
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Molumdur ki, Avropa Insan Hiiquglart Mohkomasi Almaniyaya
qarst sikayot vermis soxsloro doforlorlo bildirmisdir ki, Strasburqa
miraciot etmozdon avval onlar bu 6lkonin Konstitusiya Mohkomasino
miiraciot etmolidirlor. Belo miiracistlor olmadigi hallarda homin
sikayotlor geyri-mogbul sayilmigdir. 2013-cii ilin maymda belo bir
movqge Tiirkiyonin Konstitusiya Mohkomasi ilo do bagli ifado
olunmusdu. Hasan Uzun Tiirkiyayo qarsi isindo Avropa Insan
Hiiquglar1 Mohkomasi sikayati icraaata o asasda qobul etmomisdi ki,
Strasburga iinvanlanmazdan ovval sikayot Tiirkiyonin Konstitusiya
Mohkomaosino toqdim edilmali idi. Avropa Mohkomasi geyd etmisdi
ki, Tirkiys parlamenti Konstitusiya Mohkomosino onun
Konvensiyada toasbit olunmus hiiquq vo azadliglarin pozuntularini
birbasa vo tez bir zamanda borpa etmosino zomin yaradan
solahiyyatlor vermisdir.

“Konstitusiya Mohkamasi haqqinda” Azarbaycan Respublikasinin
Qanununa osason, fordi sikayotloro Konstitusiya Mohkomaosi
asagidaki hallarda baxa bilar: 1) totbiq edilmali olan normativ hiiquqi
akt mohkomo torofindon totbiq edilmadikds; 2) totbiq edilmali
olmayan normativ hiiquqi akt mahkoma torafindon totbiq edildikds; 3)
normativ hiiquqi akt mohkoma tarafindon diizgiin sorh edilmadikdo.

Qanunda miisyyan olunmusdur ki, fordi sikayst mohkoms aktindan
sikayot vermok hiiququndan tam istifads edildikdon sonra verils bilar.
Lakin hiiquq vo azadliglarin pozulmasi naticasindo orizogiys agir vo
barpaedilmoz zororin vurulmasinin digor mohkomolor vasitosi ilo
qarsisinin  alinmasi mimkiin olmadiqda sikayot bilavasito
Konstitusiya Mohkomasing verils bilar.

Gortindiyt kimi, prinsip etibarilo, istonilon soxs onun hiiquq vo
azadliglari1 pozan mohkomo aktindan ganunla miioyyon edilmis
hallarda Konstitusiya Mahkomasine miiracist eds bilor. Fordi sikayat
mexanizminin totbiq edildiyi ilk illordo “mohkomao aktindan sikayot
vermok hiiququndan tam istifado edilmosi” dedikdo o basa diisiiliirdii
ki, soxs Azorbaycan Respublikasi Ali Mohkomasinin Plenumunda iso
baxildigdan sonra Konstitusiya Mohkomaosino miiraciot edo bilor.
Bildiyimiz kimi, Ali Mohkomaonin Plenumu torafindon olavo kassasiya
gaydasinda iso baxilmasi somorali hiiquq miidafio vasitosi sayilmur.
Strasburq Mohkomasi halo 2004-cii ildo Babayev Azorbaycana qarsi
1sindo bunu geyd etmisdi.
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Avropa Mohkomosinin 2008-ci ildo baxdig Ismayilov Azarbaycan
qarst isindo mohz Ali Mohkomonin Plenumu ekstraordinar miidafio
vasitosi olduguna goro Konstitusiya Mohkomosine fordi sikayot
somorali miidafio vasitasi sayllmamisdi vo Avropa Mohkomasi qeyd
etmisdi ki, Konstitusiya Mohkomosine miiraciot etmodon do Avropa
Mohkomosino sikayot vermok olar. Sonralar bu yanagmani Avropa
Mohkomasi 2009-cu ildo Muradova Azarbaycan qarst vo 2014-cii ildo
Islam ittihad Comiyyati vo basqalar1 Azorbaycan qarsi isinda tokrar
etmisdi.

Bu mosals ilo bagl hals bir ne¢a il avval agiq ¢ixiglarimin birindo
vurgulamigdim ki, Azorbaycanin Konstitusiya Mohkomosi bu
praktikadan ol ¢okso vo isino son instansiya kimi Ali Mohkomodon
dorhal sonra ona {invanlanmis fordi sikayoti 6z icraatina qobul edorso,
o halda Azorbaycanin Konstitusiya Mohkomosi Strasburqa ¢atmaq
ticiin kecilmoali olan somoarali miidafio mexanizmi kimi qobul oluna
bilor vo bununla o, Avropanin mohdud sayda olan bu tipli konstitusiya
mohkomalarinin sirasina qosula bilor. Mands olan malumata goro, bu
praktika artiq doyismisdir vo son illordo Konstitusiya Mohkomosi Ali
Mohkomads iso baxildigdan derhal sonra — yoni Ali Mohkamanin
Plenumuna miiraciot olunmadan — fordi sikaystlori icraata qobul edir
vo mahiyyati iizro baxir. Hesab edirom ki, bugiinkii praktika Avropa
insan hiiquglar1 standartlarinin Azorbaycanda implementasiya
olunmast ti¢iin shamiyyatli rol oynaya biloar.

Diqgatiniza gora sag olun.
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Péter PACZOLAY
Judge of the ECHR,
former president of the
Constitutional Court of Hungary

THE DIALOGUE OF CONSTITUTIONAL COURTS AND
THE EUROPEAN COURT OF HUMAN RIGHTS

First of all let me congratulate my dear colleagues, members of the
Constitutional Court of Azerbaijan, for their twenty years long efforts
for enforcing constitutional justice and rule of law. I recall warm-
heartedly those times — in the mid-nineties — when the first steps were
made to create and establish a constitutional court in Azerbaijan. I paid
my first visits to Baku on the invitation of Khanlar Hajiyev, that time
president of the Supreme Court, in my quality as expert of the Venice
Commission on constitutional justice, especially on case-load man-
agement.

As an old friend of this Constitutional Court, as a former constitu-
tional judge, and at present member of the ECHR, let me share with
you some thoughts on the relation of constitutional courts and the
European Court of Human Rights.

Since Bruno Genevois, president of the French Conseil d’Etat
introduced in 1978 the notion of “dialogue of judges”, the concept of
judicial dialogue of national and international courts became well-
known and widely accepted. It refers to the interaction of autonomous
jurisdictions.
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The foundation of the relation of the two levels of jurisdictions,
national and international, is Article 1 of the European Convention of
Human Rights, declaring that “The High Contracting Parties shall
secure to everyone within their jurisdiction the rights and freedoms
defined in Section I of this Convention”. Thus Article 1 contains a
double obligation for the States: first, not to infringe the Convention
rights, secondly to guarantee the protected rights.

Furthermore, article 46(1) prescribes that “The High Contracting
Parties undertake to abide by the final judgment of the Court in any
case to which they are parties”. The obligation to execute the binding
judgements is three folded. First, when the Court has deemed neces-
sary to award just satisfaction, it is the State’s duty to pay the appli-
cants the relevant sum. Second, the adoption of individual measures
for the applicant’s benefit may be necessary to ensure that the latter is
put, insofar as possible, in the same situation as he or she enjoyed prior
to the violation of the Convention. Thirdly, States may have to take
general measures, such as legislative amendments, in order to prevent
further violations of a similar nature.!

On the other hand, we have to be aware of the fact that the Court’s
judgments are declaratory in character and have no direct effect on the
internal law of the States: the Court may not repeal, annul or amend
domestic provisions or decisions. It rules only on whether or not a
Convention provision has been breached in the concrete case. The
judgments are not directly enforceable, not even the operative part
concerning just satisfaction, which, although obviously binding for
the State concerned, is not directly enforceable by the Court or any
organ of the Council of Europe.2

The dialogue of the national and international courts is determined
by two important principles of the Convention, namely solidarity and
subsidiarity.

Solidarity refers to secure effective protection of rights within the
national legal orders.

The principle of subsidiarity requires the States to be primarily
responsible for providing effective remedy for human rights violations
as it derives from Articles 1 and 13 of the Convention. The Strasbourg

1 OPINION ON THE IMPLEMENTATION OF THE JUDGMENTS OF THE

EUROPEAN COURT OF HUMAN RIGHTS (Venice Commission, 2002) § 29-31.
2 Ibid., § 34.
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Court is secondary to the national courts in adjudicating violations of
Convention rights. Therefore, first all possible domestic remedies
have to be exhausted, and the Strasbourg Court is not a court of appeal
from national courts. It is “complementary and not substitute”
instance.

The relationship between the Strasbourg Court and domestic juris-
dictions has been also in the focus of the reform process of the last two
decades. The double aim of the reforms was on the one hand is to open
wide the possibility for individuals to apply, and this was done by
Protocol 11 in 1998, while on the other hand to reduce the caseload as
fostered by the measures introduced by Protocol 14 in 2004. To
achieve these aims beneficial both for the Court and for the member
states there is a need for constructive dialogue among those who apply
the Convention on domestic level and those who do that on European
level.

The subsidiarity principle is underlined also by the often quoted
“fourth instance doctrine”: it means that the Court has no power under
Article 6 to substitute its own assessment of evidence for that of the
national courts.

The Strasbourg Court follows the so-called individual justice model
with its inherent limits. The more important methodological element
is — in the Court’s assessment part of the judgement — the identifica-
tion of the general principles in the Convention, and the application of
those general principles to the present case. The judgement achieved
this way is binding on Member States that were parties in the case but
with the respect for the subsidiarity principle as mentioned above. A
further important element of this approach is the doctrine of margin of
appreciation based on the democratic legitimacy of the national
authorities, and on the presumption that they are better placed than an
international court to evaluate local needs and conditions.

Despite the individual justice character of the Strasbourg Court
decisions, the third element or level of the execution of judgments
might play an important role, and the Court might exercise a decisive
influence on national legislative process. The most obvious example
of this more general effect is a new tool in the hand of the Strasbourg
judges, the so-called pilot judgement. The pilot judgement (delivered
first in 2004 in the case Broniowski v. Poland) addresses a systematic
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problem to remove a large number of repetitive complaints, and
redress the systematic problem within the national legal order.

A most recent Hungarian example: in its pilot judgment of 10
March 2015 (Varga and Others v. Hungary) the European court con-
cluded that Hungary had to take measures to improve the problem of
widespread overcrowding in its prisons. In the case of Domjan v.
Hungary (decision of 23 November 2017) the European Court of
Human Rights has unanimously declared the application inadmissible.
The case concerned the complaint by a detainee about the conditions
of his detention in a number of prisons in Hungary. The Court took
note of a new law (“the 2016 Act”) which had entered into force in
Hungary on 1 January 2017 following the Court’s pilot judgment. The
Court was satisfied that the 2016 Act had provided a combination of
remedies, both preventive and compensatory in nature, guaranteeing
in principle genuine redress for Convention violations originating in
prison overcrowding and other unsuitable conditions of detention in
Hungary. It therefore considered that Mr Domjan, the applicant, and
all others in his position, had to use the remedies introduced by the
Act. As a result nearly 6000 pending applications were struck out.

Finally, I would like to draw attention to a recent document that
contributes to the burning issue of the dialogue between national and
international courts.

The High Level Conference meeting in Copenhagen on 12 and 13
April 2018 at the initiative of the Danish Chairmanship of the
Committee of Ministers of the Council of Europe adopted a declara-
tion on the European Human Rights System in the future Europe. The
Copenhagen Declaration among others underlines the importance of:

- the shared responsibility between the role of the Court and the
States Parties. This is vital to the proper functioning of the Convention
system and, as the ultimate goal, the more effective protection of
human rights in Europe

- creating and improving effective domestic remedies, whether of a
specific or general nature, for alleged violations of the rights and free-
doms under the Convention, especially in situations of serious sys-
temic or structural problems

- the Declaration welcomes efforts taken by the Court to enhance
the clarity and consistency of its judgments
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- welcomes the further development of the principle of subsidiarity
and the doctrine of the margin of appreciation by the Court in its
jurisprudence

- welcomes also the Court’s continued strict and consistent appli-
cation of the criteria concerning admissibility and jurisdiction, includ-
ing by requiring applicants to be more diligent in raising their
Convention complaints domestically, and making full use of the
opportunity to declare applications inadmissible where applicants
have not suffered a significant disadvantage.

Finally, the Declaration invokes the need for dialogue and good
interaction between the national and European level. This implies, in
keeping with the independence of the Court and the binding nature of
its judgments, a constructive and continuous dialogue between the
States Parties and the Court.
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Révson ISMAYILOV

Azorbaycan Respublikasi
Konstitusiya Mohkomaosinin hakimi

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSININ TOCRUBOSINDO MOHKOMO
MUDAFIOSI TOMINATI VO SOMOROLILIK PRINSIPI

Azorbaycan Respublikasinin Konstitusiyasi, XX osrin ikinci
yarisinda qobul edilmis digor demokratik dovlotlorin konstitusiyalari
kimi, insan hiiquglarinin genis kataloqunun tosbit olunmasi ilo
saciyyalonir. Bu zaman insan hiiquglarina dair bir ¢ox konstitusion
miiddoalar qisa vo miicorrad formada oks etdirilmisdir. Lakin, bu
homin hiiquglarin miidafio potensialinin zaiflomasino sobab olmamius,
oksing, konstitusiya mahkamalarinin tofsiri naticasinds bazi hallarda
onlarin genis miidafio imkanlarina malik olmasina gotirib ¢ixarmisdir.

Bu monada qgeyd olunmalidir ki, ayri-ayr1 6lkolorin konstitusiya
adliyyoesi organlart kimi, Azorbaycan Respublikasi Konstitusiya
Mohkomasi do bir sira konstitusiya hiiquglarmin somorali hoyata
kecirilmasi ideyasina osaslanaraq, onlarin mozmununu inkisaf
etdirmisdir.

Konstitusiya Mohkomosi, somorolilik prinsipini totbiq etmoklo
konstitusion miiddoalara maksimal mana verir. Bu moana, hom konkret
normanin matninin mozmunundan, hom do onun digor konstitusion
normalarla sistemli sokilde gotiiriildiiyli mozmunundan konara ¢ixmur.
Yanasmanin vacib cohotlorindon biri ondan ibarotdir ki,
Konstitusiyaya riayat edilmasi tigiin bazi hallarda dovlst torofindon
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miioyyon konstitusiyaya zidd horoketin gadagan olunmasi kifayot
etmir; dovlst, eyni zamanda Osas Qanunla tomin edilmis hiiquqlarin
qgorunmast ii¢iin do pozitiv addimlar atmalidir.

Teleoloji tofsirin somarolilik prinsipi ilo birgo totbiq olunmast
Konstitusiya Mohkomosina “soxsin real voziyyati” lizorindo diqgati
comlogdirmoys imkan verir. GOstorilon prinsip mohkoma aktivliying
vo konstitusiya motninin geniglondirici tofsirino yol agir. Adigokilon
prinsip, Konstitusiyanin prosedur tominatlarinin, o ciimlodon
mohkomo miidafiosi hiiququnun tofsiri i¢iin istifado edilorkon, insan
hiiquglarina dair konstitusion miiddoalarin somaoraliliyinin tomin
edilmosineg gorait yaratmis olur.

Konstitusiya Mohkomasinin tocriibasindo somaralilik prinsipi daha
cox Konstitusiyanin 60-c1 maddosinin I hissasindo tosbit edilmis hor
kosin hiiquq vo azadlhiglarinin mohkomo midafiosi tominati ilo
olagodar totbiq olunmusdur.

Konstitusiya Mohkomaosi, bir ne¢o gorarlarinda homin hiiququn
ikili xarakterini gostorarak, geyd etmisdir ki, bu hiiquq asas insan va
votondas hiiquglar1 vo azadliglar1 sirasinda olmaqla yanasi, eyni
zamanda Konstitusiyada tosbit edilmis digor hiiquq vo azadliglarin
tominati qisminds ¢ixis edir. Mohkoma miidafissi hiiququ pozulmus
hiiquqlart vo azadliglart somarali barpa etmok iqtidarinda olan adalot
mithakimosini do nozordo tutur (Konstitusiya Mohkomaosi
Plenumunun E.Hokimovun sikayati {izro 3 noyabr 2008-ci il tarixli vo
Azorbaycan Respublikast Miilki-Prosessual Macallosinin 420-ci
maddoasinin sorh edilmosine dair 28 fevral 2012-ci il tarixli Qorarlari).

Azorbaycan Respublikasi Cinayat Macallosinin 71.1-ci maddosinin
sorh edilmosi haqqinda 13 dekabr 2010-cu il tarixli Qorarinda iso
Konstitusiya Mohkomosinin Plenumu geyd etmisdir ki, odalot
mithakimasi insan hiiquglarinin  miidafiosinin on  somorali
vasitolorindon biridir. Tesadiifi deyildir ki, mohz mohkomo insan
hiiquglarinin miidafissinin asas tominatgis1 kimi gobul edilir. Buna
gora do mohkomo miidafiosinin somaerosizliyi digor konstitusiya
hiiquglarinin effektivliyino monfi tosir gostors bilor.

Mbohkomo miidafiosi hiiququnun mozmununa goldikds is9, qeyd
olunmalidir ki, onun torkibino Konstitusiya Mohkomasinin tacriibasi
vasitasilo, ilk olarag, mohkomoys miiraciot etmok hiiququ daxil
olunmusdur. Artiq geyd edildiyi kimi, bu somaorslilik prinsipine
osaslanmaqla miimkiin olmusdur. Konstitusiya Mohkomasi 23 aprel
2004-cii il tarixli Qorarinda Insan Hiiquqular1 {izro Avropa
Mohkomaosinin tocriibasine istinadla qeyd etmisdir ki, odalotli
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mohkomo aragdirmasi hiiququ 6ziindo ehtiva edon {i¢ elementin biri
miivafiq soxsin mohkomoyo miiraciot etmok hiiququdur.
Qanunvericilikdo miioyyon edilon istisnalar nazors alinmagla goxsin
mohkomoyo miiraciot etmok hiiququnun olmamasi, adalatli mohkomao
aragdirmasi hiiququnu monasiz edir.

Konstitusiya Mohkomaosinin tocriibasindo mohkomoys miiracist
etmok hiiququna xiisusi 6nom verilir. Mohkomonin fikrinco,
sozligedon hiiququn pozulmasi biitévlikde mohkomo miidafiosi
hiiququnun hoyata kecirilmosini shomiyyatsiz edir. Bu hiiquq, hiiquqi
dovlat prinsiplori baximindan tofsir olunaragq, is tlizro toroflorin agiq vo
aydim mohkomo miidafio vasitoloring ¢ixisini tomin etmoklo, onlarin
0z hiiquglarinin miidafiosi liglin effektiv vo real imkanlarin olmasini
nazarda tutur.

Konstitusiya Mohkomosi, somaralilik prinsipino osaslanmagq]la,
mohkomo miidafiosi hiiququnun digor 6nomli elementini — qlivvoyo
minmis mohkomo aktlarinin icrasi hiiququnu miioyyon etmisdir. Belo
ki, odalot miihakimosinin somaorsliliyindon vo real olmasindan ¢ixis
edorok, Konstitusiya Mohkomosinin Plenumu, N.F. Nurulov vo Z.Z.
Nurulovanin sikayoti lizro 3 fevral 2005-ci il tarixli Qorarinda
miuayyon etmisdir ki, mahkoma aktlarinin icras1t mohkomo miidafiasi
hiiququnun mozmununa aiddir. Miilki-Prosessual Macoallonin 231.1-ci
maddasinin bazi miiddealariin sorh edilmasina dair 22 may 2015-ci
il tarixli Qorarda geyd olunmusdur ki, icra horokotlorinin bu vo ya
digor sabobdon uzun miiddst baslanmamasi1 pozulmus hiiquqlarin
borpa olunmamasina gotirib ¢ixarir, notico etibarilo mohkoma
miidafiasi hiiququnun hoyata kecirilmasini somarassiz, qabul olunmus
qorart iso shomiyatsiz edir.

Konstitusiya Mohkomosi homginin, ganunvericinin miivafiq
konstitusion doyorin tomini maqsadile, pozitiv  Shdsliyin
movcudlugunu miioyyon etmisdir. Qanunvericinin konstitusion norma
vo prinsiploro riayst etmok sortilo mohkomo qorarlarinin icrasi
sahosindo modeli miioyyon etmokdo miilahizo sorbostliyini qeyd
etmosing baxmayaraq, Konstitusiya Mohkomasi vurgulamisdir ki, bu
sahodo ganunvericinin se¢diyi model somaroli olmalidir. ©ks hal
mohkoma qgorarinin vaxtinda ve diizgiin icra olunmamasina gotirib
¢lXarir.

Pozitiv Ohdoalik maosalosino, homginin Cinayat-Prosessual
Macallonin 92.12-ci maddesinin bazi miiddealarinin sorh edilmosino
dair 20 may 2011-ci il tarixli Qorarda toxunulmusdur. Konstitusiya
Mohkomasi siibhali vo ya togsirlondirilon soxsin yiiksok keyfiyyatli
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hiiquqi yardim almaq hiiququnun tomin edilmasinin zoruriliyinin
odalot miithakimosinin somorali hoyata kegirilmosindo vacib vasito
kimi ¢ixis etdiyini asas gotiirarak, hesab etmisdir ki, cinayat prosesini
hoyata ke¢iron organlar cinayst isinin materiallarinin konkret hallarini
nozors alaraq (cinayotin xarakterini vo ictimai tohliikolilik doracasini,
toyin edilo bilocok cozanin agirhigini, isin miirokkabliyini va s.)
cinayat prosesindo miidafiocinin istirakinin mocburi hallarini
sadalayan Cinayot-Prosessual Macollosinin 92.3-cli maddosindo
nazards tutulmayan hallarda da, slibhali vo ya togsirlondirilon soxsa
midafio¢i toyin etmolidir.

Cinayot-Prosessual Macollonin 26 vo 96-c1 maddolorinin sorh
edilmasing dair 15 iyul 2011-ci il tarixli Qorarda ifads olunan hiiquqi
movgeyo gora belo hallardan biri do siibhali vo ya togsirlondirilon
soxsin Azorbaycan Respublikasinin dovlot dilini bilmoesi, lakin bu
dildo latin grafikali olifbasi ilo yazilmis prosessual sonadlori oxuya
bilmomosidir.

Somoralilik prinsipi, Insan Hiiquqlari {izro Avropa Mohkomasinin
tocriibasi nozora alinmaqla, Miilki-Prosessual Macollonin 67-ci va
423-cti maddoalorine dair 11 iyun 2002-ci il tarixli Qorarda miilki
prosesda vokilin macburi istiraki moasslosine dair Konstitusiya
Mohkomasinin hiiquqi mdvqgeyinin formalasdirilmasina da tosir
gostormisdir.

Miilki-Prosessual Macollonin adigokilon maddolorine miivafiq
olaraq kassasiya instansiyasi mohkomosinds, olavo kassasiya
qaydasinda, yeni acilmis hallar {izro iso yenidon baxilmasi iizro
icraatlarda isdo istirak edon soxslor yalniz vokillo birgo mohkomodo
istirak edirlor. Konstitusiya Mohkomaosi hesab etmisdir ki, maddi
vosaitin olmamasina goro vokilin toyin edilmosini xahis etmis isdo
istirak edon soxsin vosatoti oldugda, mohkomo, onlarin miivafiq
instansiya iizra icraatda vokillo tomin olunmasi mosslosini miizakirs
edorok, Konstitusiyanin 60-c1 vo 61-ci maddslorinin toloblori
baximmindan az tominath soxslorin hiiquqi yardim almaq hiiququnun
dovlot hesabina hoyata kegirilmosini tomin etmolidirlor.

Beloliklo, Konstitusiya Mohkomaosinin tocriibasindo somaralilik
prinsipinin totbiqi mohkomo miidafiosi hiiququnun mozmununun
inkisaf etdirilmosino, homin hiiququn real hoyata kegirilmasi
mogsadilo miivafiq dovlet orqanlarinin iizerine ham do miisyyon
pozitiv 6hdokliklori qoyulmasina vo natico etibarilo insan hiiquglarin
midafio imkanlarinin genislondirilmasino gorait yaratmisdir.
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Buxmop 'OPO/JIOBEHKO

Cynbsa Konctutynmonnoro Cyna YkpanHsl

J1oOpbIii IeHb, YBayKaeMble KOJIerH!

Xoten Obl BBIPA3UTH CJIOBA OJArofapHOCTH 3a MPUINIANICHUE TI0
CJIy4Jar0 Takoro 3HAYUMOro coObiTusi — 20 JIeT co JHS OCHOBAHMS
Koncrurynmmonnoro Cyma  A3sepOaifkanckoit  PecmyOmukw.
[To3BonbTe, o umenn Konctutynunonnoro Cyna YkpauHsl, 1mo3apa-
BUTH BaC C 3TUM IOOWIJIEEM U TOXKeJaTh a3epOaiPKaHCKOMY KOHCTHU-
TYLIMOHHOMY IIPABOCYIUIO JAJIBHEUIIETO CTPEMUTENBHOTO TIPOLBETA-
HUS B 3aLUTE KOHCTUTYIMOHHBIX [IEHHOCTEH, B IIEPBYIO OYEPEIb KOH-
CTUTYLIMOHHBIX TIPaB M CBOOOJ YEJIOBEKA U TpaKIaHWHA, a TAKXKe B
dbopmupoBaHuu azepOaiiKaHCKON MPAaBOBOW KYJIBTYPHI B LIEJIOM.

Ha ceromusiminelt MexayHapoHONW KOH(EPEHIINU, TTOCBSIIEHHON
BOXHBIM BONPOCAM KOHCTUTYIHOHHOTO IPAaBOCYIHS, KOTOpbIE
ABIISIFOTCS AKTyaJIbHBIMU JUII Ka)KJOTO COBPEMEHHOIO IPABOBOIO
rOCyJlapCTBa, IPEACTABIIO BalleMy BHHMAaHHUIO, HA MOW B3IVISZ, HE
MEHEE aKTyaJbHbIM AOKIAA Ha TeMy: «lIpuHUuWI mpaBoBOro rocy-
napctea B npakThke Koncturynmonnoro Cyna YKpauHbI: 3BOJIOIUS
Y MIEPCIIEKTUBBI UCTIOJIb30BAHMS B CBA3U C BBEICHMEM MHCTUTYTA KOH-
CTUTYLIMOHHOM KaT0OBD».

B sToM noksazne, B mepByro odepeab, OTPaKEHbl OCHOBHBIE I0JIO-
YKEHUs K IOHUMAHUIO NMPUHIUIIA IPABOBOI0 TOCYIapCTBA B MTPAKTUKE
HAIIMOHAJIBHOTO KOHCTUTYIIMOHHOTO CyIONPOU3BOJICTBA, B TOM YHUCIIE
COOTHOILIEHUE 3TOr0 NPHUHIIMIIA C IPUHIIUIIOM BEPXOBEHCTBA MpaBa. A
BOITPOC COOTHOLIEHHUS YKAa3aHHBIX MPUHIIUIIOB, IOHUMAaHHUSI UX COAEP-
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YKaHUS OCTAETCA U HAa CETOHALIHUMI IEHb TUCKYCCUOHHBIM KaK CpeIu
YKPauHCKHUX, TaK U MEXIyHAPOIHBIX IPABOBE/IOB.

IMPUHIUII ITPABOBOI'O TOCYJAPCTBA B ITPAKTUKE
KOHCTUTYIIMOHHOI'O CYJA YKPAUHDBI: OBOJIIOLIUA
N INEPCIIEKTUBBI UCITOJIB30OBAHMUS B CBA3U
C BBEJEHUEM MHCTUTYTA KOHCTUTYIIUOHHON
KAJOBbI

B crarbe 1 Koncturyimn YkpanHbl yKpauHCKOE TOCY/IapCTBO OIpe-
JIETIEHO KaK IPABOBOE, B TO YK€ BPEMs B €€ CTaThe § 3a(UKCHUPOBaH MPHUH-
LUI BEPXOBEHCTBA MpaBa M IPOBO3MVIALLEHA BBICIIAS FOPUAMYECKAS
cuia HopM OCHOBHOTO 3akoHa YkpauHbl. OTHOBpEMEHHOE MPU3HAHKE
B HAIIMOHAJILHOM OPraHMYECKOM 3aKOHE IMPHUHIMIIA IPAaBOBOIO IOCYy-
JTapCTBa U MPUHIIMIIA BEPXOBEHCTBA MPaBa MOXXHO CMEJIO Ha3BaTh (heHo-
MEHOM YKPaHHCKOW TPaBOBOW CHCTEMBI, B (DOPMHUPOBAHUM KOTOPOIA,
TaKUM 00pa30oM, He TOCIIEAHIO0 POJIb ChIrpaia Kak pOMaHO-TepMaHCKast
(«Rechtsstaaty), Tak u anmiocakconckas («Rule of Lawy) mpaBoBbie
TPaIULIUN.

Crnemyer OTMETHUTB, YTO JUI COBPEMEHHBIX KOHCTUTYLMH Takas
MOZIETIb HE XapaKTepHa, IMOCKOJIbKY, KaK MpPaBWJIO, YCTaHABIMBACTCS
OIMH W3 YIOMSHYTBIX NpUHUMNOB. B nokmane BeHenumaHckon
Komucecun o BepxoBeHcTBe mpaBa oT 25-26 mapra 2011 roga 6buio
OTMEUEHO, YTO IOHATUE «BEPXOBEHCTBO MpaBa» NPOSIBISETCS KaK
OCHOBHOM TpPHU3HAK TOCYJapCTBA BO MHOTHX KOHCTUTYLIMSIX OBIBIIIMX
coumaymcTryeckux crpad LlenTpansHoii 1 Boctounoii EBpomnbl u
HAMHOTO PEXKE BCTPEYAETCS] B KOHCTUTYLIUSAX CTapbIX JEMOKpPATU.

Kak m3BecTHO, B TeopuM mpaBa CyIIECTBYIOT Pa3HbIE MOAXOIbI K
MOHMMAHHUIO CYTH IPUHIUIIOB IIPAaBOBOIO NOCYIApCTBA U BEPXOBEHCTBA
1paBa, UX COOTHOILICHUS] MEXKTy COOO0M, OJJHAKO B MOCIIEHEE BpeMs BCe
Yare roOBOPUTCS O TOM, YTO OTIIMYUE MEXKITYy HUMHU CKOPEE TEPMHUHOJIO-
TMYECKOE, HEXENM COAEp)KareibHOE. B BBILICYNOMSHYTOM JOKJIae
Benenunanckort Komuccun peds uaeT 0 BO3MOKHOM KOHCEHCYCE Kaca-
€MO 00513aTeIbHBIX JIEMEHTOB KaK «BEPXOBEHCTBA NPaBay», TAK U TAKUX
e armeMeHToB «Rechtsstaaty, KOTOpbIe SBIAIOTCS HE TOJIBKO (hopMalib-
HBIMHU, HO ¥ CyOCTaHTUBHBIMH WM MaT€pUAIbHBIMH, & 3TO: 3aKOHHOCTb,
FOPUINYECKAs ONPENEIICHHOCTb, 3aIPET ITPOU3BOJIA, JOCTYI K IIPaBOCY-
JIMI0, OCYIIECTBISIEMOMY HE3aBUCHMBIM U OECHPUCTPACTHBIM CYJIOM,
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COOMIOZIEHUE TIPAB YEJIOBEKA, HEIMCKPUMMHALIMSA M PABEHCTBO IEpPEN
3aKOHOM.

B cBsI31 ¢ 3TM NpeCTaBIsIeT MHTEPEC 3BOITIOLMS TOHUMAHUS ITPHUH-
LIMIIA [IPaBOBOIO IOCYJAPCTBA B IIPAKTUKE HALMOHAJIBHOIO KOHCTUTY-
LIMOHHOT'O CyAOIPOU3BOICTBA, B YACTHOCTH B COOTHOLIEHNY C IPUHIIN-
IIOM BEPXOBEHCTBA IPaBa, a TAK)KE MEPCIIEKTUBBI €10 UCII0JIb30BAaHKS Ha
MPAKTHKE B CBSA3U C BBEJICHUEM MHCTUTYTA KOHCTUTYLIMOHHOM KaJo0bl,
NOCKOJIbKY MMeHHO Koncturynmonssii Cyn YKpauHbl yIIOJTHOMOYEH
Pa3bACHATH CONEpKAHUE KOHCTUTYIMOHHBIX MPABOBBIX MPUHIIUIIOB U
pEan30BbIBaTh UX B KAUYECTBE MPAKTUYECKUX KOHLIELMHI /ISl 3alUThI
OCHOBOIIOJIAraroIMX MpaB U CBOOO YesIOBEKa U TPaXKIaHUHA.

IIpakTrika HAMOHAIBHOIO OpraHa KOHCTUTYLIMOHHOW FOPUCIUKIUH
CBHJIECTEJILCTBYET O TOM, YTO JJIS 3aILUTHl KOHCTUTYLIMOHHBIX IIPaB U
CcBOOO uYeloBeKa M TpaKAaHWHA OT MPOHM3BOJA TOCYAApPCTBA
Konctutyrmonnsnii Cynn YkpauHsl dailie NpUMEHSeT MIMEHHO TIPUHLUIT
BEPXOBEHCTBA IpaBa (peub UIIET 0 OoJiee MO3IHEH MPAKTUKE), PeaTH3ysl
€ro C MOMOIIBIO OCHOBHBIX JIEMEHTOB IIPHUHIMIIOB IIPAaBOBOIO IOCY-
JIApCTBa M BEPXOBEHCTBA IIPaBa U OCYILECTBIIAS TUHAMIYECKOE TOJIKO-
BaHUE OCHOBOIOJIAralOIIHX MPaB U CBOOOI.

Bmecre ¢ tem cnemyer ormeruts, yto KoHcturynmonssni Cyn
YKpauHbl HE IPOBOAUT YETKUX OTJIMYMIA MEXKTy TIPUHLIUIIOM IIPaBOBOIO
rOCyAapcTBa U MPUHIMIIOM BEPXOBEHCTBA MpaBa, 0osiee Toro, B HEKOTO-
PBIX €TO PELIEHUSX OHU IPUMEHSIOTCS] OHOBPEMEHHO B aCIIEKTE OJJHOM
Y TOM 7K€ LIEJIM — 3alUTa OCHOBOIIOJIATAONIMX TIpaB YeI0BeKa OT IIpo-
n3BoJa rocynapersa. Hampumep, B cBoeM Pemenuu 1o neimy o HasHa-
YEHUU CylIOM Oojiee MSTKOTO HakasaHus oT 2 HosOps 2004 roma
Koncrurymmionssiii Cyn YkpauHbl NpU3HAI HEKOHCTHTYLHUOHHBIMU
OTZIEJIbHBIE TIOJIOKEHUsI YTOJIOBHOTO KOJIEKCAa YKpauHbI, KOTOPHIE HE
TI03BOJISUTH JIML[AM, COBEPILIMBILNM IPECTYIUIEHHUS HEOOMBILION TSKECTH,
Ha3Ha4YeHHe OoJiee MATKOTO HAKa3aHWsl, YEM IIPEITyCMOTPEHO 3aKOHOM.
Cyn ODHOBPEMEHHO NPUMEHWI MPUHLMI MPABOBOIO TOCYAApPCTBA U
NPUHLIMI BEPXOBEHCTBA PaBa, YKa3aB, YTO OHU COAEPIKaT TaKOE OCHO-
BOIOJararoliee TpeOboBaHKe, KaK CHpaBeUIMBOCTb, KOTOpas BbIpaka-
ercs, B YaCTHOCTH, B PAaBHOM FOPHIMYECKOM Maciitabe MMOBEIeHus, B
NPONOPLMOHATIBHOCTA FOPUIMYECKOW OTBETCTBEHHOCTH COBEPILIEHHO-
My MpaBOHAPYILEHUIO, a B chepe peanu3alnuy mpaBa MPOSBISIETCS B
PaBEHCTBE BCEX IEpe]l 3aKOHOM, COOTBETCTBHMH IPECTYIUICHHS M HAKa-
3aHMsl, LIEJSAX 3aKOHONATENsl U CPEJICTBAX, N30MPAEMBbIX JJIsl X JOCTHU-
xkeHus. B yactHocTH, B Pemiennn Koncturyrmonsnoro Cyna YipauHsl
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10 ey 00 00ecrneueHNH aneuIIIMOHHOI0 00KaIOBaHus! ONpe/IeTICHHIA
cyma ot 28 ampens 2010 roma, B kotopom Cyz paccMOTpen BOIIpoc 00
ourmamsHOM TONKOBaHMK ToNokeHui [ paxkmancko-IIporieccyars-
Horo Konekca YkpauHbl 00 o0ecrieueHnu anesuisIiMOHHOr0 00XanoBa-
HUS OIIPEZENIEHHs CyJa NIEPBOM MHCTAHIMU 00 OTKa3e B YIOBJIETBOpE-
HUU 3asiBJICHUs 00 0OecrieueHNH MCKa, yKazaHo, 4To YKpauHa ecTb Ipa-
BOBOE I'OCYAAPCTBO, B KOTOPOM IPU3HAETCS U JEUCTBYET ITPUHIIMIT BEp-
XOBEHCTBA IpaBa, a 0OpaleHue B CyJl IS 3alUThl KOHCTUTYIIMOHHBIX
paB ¥ cBOOOJ YENIOBEKA U rpakJaHnHa rapaHTupyetcs. Cieayer oTMe-
TUTh, YTO II0 YKa3aHHOMY pelueHuto cyapsi KoncturynmonHoro Cyna
VYkpaunsl B orcTaBke Bragumup Muxaitnosuu Kamrio Beipazuin ocodoe
MHEHHE, B KOTOPOM TOIYEPKHYIT, YTO (PAKTUIECKHU PeUb UJIET O TOM, YTO
BEPXOBEHCTBO IIPaBa SBJISIETCS MPUHLIMIIOM IPABOBOIO rOCYIApCcTBa, a
9TO NMPOTUBOPEYUT BBIBOJAM COBPEMEHHOW ITPAaBOBOM NOKTpuHBIL [lo
MHEHHUIO CYJIbH, MEX/TY LEJIbIO IIPABOBOIO TOCYAAPCTBA M BEPXOBEHCTBA
npaBa HEeT MPUHIMIHAIBHBIX OTIMYHN, HO CIIOCOOBI €€ JOCTYKEHHUS B
000uX CITy4asx — pa3Hble.

AHanm3upysi NPaKTUKy HAalMOHAIBHOIO KOHCTUTYLIMOHHOIO CYyZO-
IPOM3BOJICTBA B ACHEKTE TIOHUMAaHMS IIPUHIIMIIA IPABOBOTO rOCYAAPCT-
Ba, HEOOXOAMMO OTMETUTh, YTO W3 OTAEIbHBIX pemieHuid KoHctuty-
moHHoro Cyna YKpauHbI yCMaTpUBArOTCSl CIEAYIOLIME IPaBOBbIE
HO3UIHH:

- TIPUHLIUIT [IPABOBOTO ToCyiapcTBa TpeOyeT COOMOIeHUsI TPUHIIUITA
pa3zeneHus BIACTU Kak OJHY M3 BaKHEHUIIMX OCHOB IIPABOBOIO IOCY-
JapcTBa (B YaCTHOCTH, YUWThIBas ykazaHHoe, KoHctutynmonnsiii Cyn
VYkpaunsl B Periennn no neny 0 KOMMyHaJIBHBIX YCIIyrax oT 2 Mapra
1999 roma mpu3HANT HEKOHCTUTYIIMOHHBIM 3aKOHOJATENbHBIA aKT B
LIEJIOM B CBSI3U C TE€M, UTO, MpuHMMasi ero, BepxoBHast Paga Ykpannsl
BBILUIA 32 TPEJIESIbl CBOMX KOHCTUTYLHOHHBIX IMOJTHOMOYUM U BMeIlla-
Jach B IMOJTHOMOYKSI OPraHOB UCIIOJTHUTENILHOM BJIACTU U OPraHOB MECT-
HOTO CaMOYTIPaBJICHUS);

- IPUHLMII IPAaBOBOIO TOCYAAPCTBA IPELYCMATPUBAET CTPOIYIO
UepapXuI0 HOPMATHBHBIX AKTOB, COIIACHO KOTOPOW MOCTAHOBJIECHUS U
JPYTH€ PEeLEeHUs] OPraHOB MCIOJIHUTEIBHOM BIACTH UMEIOT MO/I3aKOH-
HBII XapaKTep U He J0JKHBI UCKPUBIISTH CYILIECTBO U COAEPKAHUE 3aKO0-
HOB (MCXOZsl U3 MPHUHLIMIIOB BEPXOBEHCTBA M1PaBa, HAUBBICILIEH FOPUIU-
yeckoil cuibl KoHeTuTyimn YKpauHbl, TAKOTO MOHUMaHMS TPUHIIMIIA
npaBoBoro rocygapcrsa, Koncrurynumonnsiii Cyn Ykpauns! B Perienvu
1o ey O craxe HayuyHoW pabotel oT 19 mrons 2001 roma mpusHaT
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HEKOHCTHTYIIMOHHBIMU OT/IEJIbHBIE TOJIOKEHHS TOI3aKOHHOTO HOpMa-
TUBHOTO akTa KaGunera MuHHCTpOB YKpauHbl, Kacarolecs YCIOBUit
MCUHCIICHHS] CTaXka HayqHOU paboThl, mockonbKy Kabuner Munmctpos
VYKpauHbl BBIIIET 32 Mpeesibl YCTAaHOBJICHHBIX B COOTBETCTBYIOILIEM
3aKOHE TIOJTHOMOYHH, a aKT, KOTOPBIN OH MPHHSIT, (PaKkTHIeCKH OIOKHPO-
BaJI pealiu3alliiO0 COOTBETCTBYIOIINX MOJIOKEHHI 3aKOHA);

- IPUHLIMI MPAaBOBOIO I'OCYAApPCTBA O3HAYAET, YTO MPABOBOE IOCY-
JIapCTBO, CUMTasi HaKa3aHHe, MPEX/Ee BCEro, NCIPABUTENBHBIM U Ipe-
BCHTHBHBIM CPE/ICTBOM, JOJDKHO MPUHUMATh HE Ype3MEpHBIE, a JIHIIIb
HEOOXOMMBIE U OOYCIIOBIICHHBIE LIEJIBI0 MEPBI; OrPaHUYEHUE KOHCTH-
TYLHOHHBIX NPaB OOBHHSAEMOIO JOJHKHO COOTBETCTBOBATH MPUHIIMITY
IPONOPIOHAIBHOCTH: MHTEPECHI 00€CIIEYEHNs OXPaHBI IPaB M CBOOO/
YeJIoBeKa U IpakJaHWHA, COOCTBEHHOCTH, OOLIECTBEHHOIO MOPS/IKA U
0€30MacHOCTH U T. TI. MOTYT OIPaBJaTh MPABOBbIE OTPAaHUYEHHUS IIPAB U
CBOOO/I TOJBKO MPH a/IEKBATHOCTH COIMAIBHO OOYCIOBICHHBIM IIEJISIM
(xak OBLIO OTMEUEHO, PYKOBOJCTBYSICh OJTHOBPEMEHHO MPUHITUIIOM TIpa-
BOBOTO TOCYAapCTBA M TMPHHIIMIIOM BEPXOBEHCTBA MpaBa, KoHcTUTy-
uuoHHbI Cyn Ykpausel B Pemenun ot 2 HosiOpst 2004 rona npusHal
HEKOHCTUTYLIMOHHBIMU OT/IEJIbHbIE MONoXkeHus: YrosnoBHoro Kopekca
VYKpauHsbl);

- TIPUHLIMII [IPABOBOI'O TOCYAAPCTBa HE TOJIBKO TPeOyeT OT ToCcyaapceT-
Ba BO3/IEPKUBATHCS OT OrPaHUUYECHUS OOLLENPU3HAHHBIX TIpaB U CBOOO
YeJoBeKa M TpakKIaHWHA, B TOM YHCIIE MMYILECTBEHHBIX IPaB, HO U
IpeonaraeT yCTaHOBJICHUE MIPABOIOPSIIKA, KOTOPBIN JIOMKEH TapaH-
THPOBATH KAXKJIOMY YTBEp)KICHHE U 00ecTiedeHre MMpaB U cBOOO (MCXO-
TSl U3 TAKOro MOHUMaHMS IPAaBOBOTO MPHUHIMMA, KOHCTUTYIIMOHHBIHN
Cyn Vkpaussl B cBoeM PerieHnn no aeiny o NOCTOSIHHOM IOJIb30BaHUU
3eMeNbHBIMU Y4JacTKamu oT 22 ceHTsi0ps 2005 roma mpu3Hai HEKOHCTH-
TYLUMOHHBIMHU OT/JEJIbHBIE TIOJIOKEHUS 3EMEJIBHOTO KoJIeKca YKpauHbl, B
YaCTHOCTH, B CBSI3M C OIPAHUYEHHEM MMM KOHCTUTYIIMOHHOTO TpaBa
COOCTBEHHOCTH M HECOOTBETCTBHEM TPEOOBAHMSM CIIPABEIIMBOCTH,
PaBEHCTBA M IIPABOBOM OIPEIENICHHOCTN);

- MPUHLMIIBI COLMAIBHOIO, MPABOBOIO TOCYNAPCTBAa HAPYIIAKOTCS,
€CIIM TOCY/IAPCTBO HE BBIMOJHSACT CBOMX COLMAJIBHBIX OOS3aTENbCTB B
OTHOIIICHUH OT/IENTHHBIX JIUII, YTO CTABHUT IPAXKIIAH B HEPABHBIE YCIIOBUS,
TIOZIPBIBACT MPUHIIHIT JOBEPHS JIUIIA K TOCYIApCTBY (Ha OCHOBAaHUH TaKO-
ro TOHMMaHHUs YykazaHHoro mnpuHiuna Konctutyumonnsii Cyn
VYkpaunsl B Periennn 1o fieiy 0 COUMaibHbIX FapaHTUsIX TpaxiaH oT 9
utonst 2007 rofa mpu3Ha HEKOHCTUTYIIMOHHBIMHU Psifi HOPM 3aKOHA O
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T'ocynapcTBeHHOM OrOmKeTe YKpanHbl, KOTOPHIMU N3MEHSIIOCH OTIpesie-
JICHHOE APYTMMH 3aKOHAMM YKpauHbl MPABOBOE PETYIUpOBaHHE 00-
HIECTEHHBIX OTHOILICHUIA).

YuuThiBas HW3JI0KEHHOE, MOXHO YTBEpXKIarb, 4YTO IPAKTHUKA
Koncturynmonnoro Cyna YikpauHbl HE UCKIIOYA€T COBMECTHOTO TpPU-
MEHEHUS IPUHLIMIIA TIPABOBOIO TOCYAAPCTBA U MPUHIIMIIA BEPXOBEHCTBA
npasa, 0osiee Toro, B Hel MPOCIIEKUBAECTCS ONpe/IeNICHHAs! TEHICHIMS K
UX COMMKEHUIO, UCXO/s U3 oHUMaHus CyloM COIEpKaHUs ATHUX JIBYX
TIPUHITUTIOB.

B 10 Xe Bpems Ha CEromHSAIUHUM [I€Hb BAKHBIM SBIIETCS HE
a0CTpaKTHOE COOTHOUIEHUE JIOKTPHUH MPABOBOTO TOCYAAPCTBA U BEPXO-
BEHCTBA M1PaBa, a X Pean3alys B Ka4YeCTBE MPAKTUYECKUX KOHLICTIIUIA
JUISL 3aILIUTHI IIPAB YEJI0BEKA OT MPOU3BOJIA TOCYIAPCTBA B COBPEMEHHBIX
IIPABOBBIX CUCTEMAaX. B 3TOM CMbICiE JaHHBIE PUHLIUIIBL, C TIOMOLIBIO
UX COCTABJISIFOIIUX, MOTYT ObITh A(PEKTUBHO peaTM30BaHbl B HAIHO-
HAJIBHOM MMPaBOBOM CUCTEME B CBSI3U C HEJTABHUM BBEJICHUEM B YKPAUHE
MHCTUTYTa KOHCTUTYIIMOHHOM aJI00bI, MTOCKOJIbKY UMEHHO TpakIaHe,
SBJISTIOLIMECS CyObEKTaMU TaKOW KajloObl, 3aMHTEPECOBAHBI B 3aIUTE
CBOMX KOHCTUTYIIMOHHBIX MPaB.

B Vkpanne BBeneHa HOpMaTuBHAsS. MOJEIb KOHCTUTYLIMOHHOM JKajo-
061, To ecTh B Korcturyrmonnsiii Cyq YKpanHbl oaeTcsi TMCbMEHHOE
oOpamienue o coorBercTBUM KoHcTuTynmum VYkpauHbl 3akoHa (€ro
OTJIETIbHBIX TOJI0KEHHH ), KOTOPBIN MPUMEHEH B OKOHYATEIBHOM Cy/Ie0-
HOM pEILIEHNH TI0 JIeNTy CyOheKTa IpaBa Ha KOHCTUTYLIOHHYIO 5Kaslo0y.
Ha cerogusammmii nens B Konctutymmonnelii Cyn YkpauHbl yxke
HarpanieHo Oosee 750 KOHCTUTYIIMOHHBIX Kallo0, Ha HaYaJTbHOM JTarie
MHOTME W3 HUX OBbUIM BO3BpALLEHBI 3asBUTENSAM, B YaCTHOCTH, W3-32
TOr0, 4TO B HUX 00KaJIOBAJIaCh HE HOpMa 3aKOHA, a KOHKPETHOE Cyyie0-
HOE pelieHue. B ¢Bs3M ¢ 3TUM Ba)KHO OTMETUTB, YTO BO3MOXKHO «I10JI-
Hasl MOJIeNTb KOHCTUTYIIMOHHOM KaIo0bD» Morvia Obl errie 6osee I dek-
THUBHO CIIOCOOCTBOBATH 3allIUTE OCHOBOIOJATAIOLIMX MpaB M CBOOOA
YEJIOBEKA U TPaK/IaHWHA, B TOM YHCJIE C TIOMOIIBIO IPUHLIMIIOB TIPaBO-
BOIO TOCYIAapCTBA M BEPXOBEHCTBA IIPaBa, KOTOPBIE AKTUBHO IIpHU-
MEHSIOTCS B 3apyOeKHON MPAKTHKE KaK KOHTPOJIb 3a MPAaBOMEPHOCTHIO
IPaBONPUMEHHUTEIBLHON MPAKTUKK IOCYJapPCTBEHHBIX OPraHOB B OTHO-
IIEHUM YKa3aHHBIX MpaB U cBoOOA. OpHAKO CTpEeMIICHHWE YKpPaWHBI
HEepPEeTH K TaKOM MOJIENU JOKHO ObITh CBOEBPEMEHHBIM U COANTaHCH-
POBaHHBIM, [TOCKOJIBKY U OOLIECTBO, U MPABOBYIO CUCTEMY HEOOXOIMMO
MOATOTOBUTH K TAKUM U3MEHEHUSIM.
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Anammsupyst noctynuBume B Konctutymmonnslii Cyn YkpauHbl
KOHCTUTYLIMOHHBIE Kai00bl, MOKHO YTBEP)KJaTh, YTO MHOTUE M3 HUX
ObLIM OOOCHOBAHbI CO CTOPOHBI 3asBUTEIICH C YYETOM BBIILICYTIOMSHY-
TBIX 2JIEMEHTOB MPHHIMIIOB IIPABOBOIO TOCYIApPCTBA M BEPXOBEHCTBA
1IpaBa, B YaCTHOCTH, TAKUX KaK 3aKOHHOCTb, FOPUINUECKAsl ONPEEIICH-
HOCTb, 3aIIPET Ha MPOU3BOJL, JOCTYI K CY/Ty. BOJIBIIMHCTBO TaKKX Kaj100
KacaJIMCh BOIIPOCOB OIPAHMYEHUSI 3aKOHOATENIEM IPaB:

- Ha 0OXKaJIOBaHHE Cy[EOHBIX PEILCHUI B aneUIALHOHHOM U Kacca-
IIMOHHOM TOpPSAAKaX, B YaCTHOCTH, pedb HJET 00 OTCYTCTBUM BO3MOXK-
HOCTH 00KaJI0BaHMS,

- Ha 00)KaJIOBaHHWE PEIICHUM, JEUCTBUIM U Oe31EHCTBUS ClIeI0BaTelIs
U [IPOKYpOpa B YTOJIOBHOM IPOU3BOJICTBE;

- Ha COLMAJIbHYIO 3allUTY, @ IMEHHO IIpaBa Ha MepepacyeT MEeHCHI
TOCYAApPCTBEHHBIM CITY>KaIllUM U [IPOKYPOPaM.

[To KOHCTUTYLIMOHHBIM aj00aM, B TOM YHCIE MO TeM, KOTOpbIE
KacaJluch HEKOTOPBIX U3 YKa3aHHBIX BOIPOCOB M COOTBETCTBOBAJIN Tpe-
6oBanmnsiM 3akoHa Ykpausbl «O Koncruryimonnom Cyne YipauHey,
OTKPBIThI KOHCTUTYLIMOHHBIE POU3BOICTBA.

[ToapITOKMBast CKa3aHHOE, CIIEAyeT OTMETUTh, YTO IPAaKTHUKa
Koncrurymmonnoro Cyna YkpanHbl HE UCKITIOYaeT COBMECTHOTO ITPU-
MEHEHUsI IPUHLIUIIA IPABOBOIO rOCYIapCTBa U MPUHIIMIIA BEPXOBEHCTBA
MpaBa ¥ TEHJEHIIMIO K UX cOmpkenuto. [lonnMaHue B Takoil mpakTuke
NPHUHIMIIA [PABOBOIO TOCYAAPCTBA MpPeTyCMaTpUBacT HEOOXOAUMOCTb
COOJTIONICHUS CIIETYIOIIMX TPEOOBAHMIA: IPUHIIAI 3aKOHHOCTH; YTBEPXK-
JIeHUe U o0ecrieueHne npaB U CBOOOJ YESIOBEKa U IPaXKJaHNHA; 3alpeT
Ha Ype3MEPHOE BMEIIATENBCTBO FOCYAAPCTBA B TAKKE MpaBa U CBOOOIbI;
00s13aHHOCTb TOCYJAPCTBA BBOJUTH IPABOBOE DPEryIMPOBaHUE, OTBE-
Yarolee KpUTEpUsiM CIPaBETMBOCTH, MPONOPLIMOHAIBHOCTH, OIIpesie-
JIEHHOCTH, PAaBEHCTBA, C TIOMOIIBIO KOTOPBIX Cy/l XapaKkTepU3yeT TAKKeE
BEPXOBEHCTBO mpaBa. O0a mpuHIMIA ObLIM HCMONB30BaHbl KoHCTU-
TyloHHbIM CyznoM VYKpauHBl B aclieKTe JOCTIKEHHs OOIel memu —
3aIllMTa OCHOBOIIOJAT AKX [IPaB U CBOOO OT MPOU3BOJIA TOCYIapCTBa
W, KaK npearnonaraercs, 3Q(GeKTHBHOCTh peaTn3alii 3TUX MOIIHBIX
MHCTPYMEHTOB JIOJDKHA B Pa3bl BO3pacTd Onarofapsi BBEACHHUIO B
VYKpanHe HHCTUTYTa KOHCTUTYLIMOHHOM Kas100Bl.
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Tomucnae CTOUKOBHY
Cynpst Koncturymmonnoro Cymna Cepoun

KaHAuaaT OPUINYCCKUX HAYK

BEPXOBEHCTBO ITPABA M KOHCTUTYIIUOHHBIN
CYIAEBHBIX KOHTPOJIb

BBO}IHLIC JaMecYaHus

[IpaBnenue sBIAETCA NOCTHKEHHMEM LMBMWIM3almy; KoHcTutynus,
KOTOpasi MPECTaBIISIET COOOM BBICILIMI ITPABOBOM aKT, a TAK)KE UHCTPY-
MEHT M D2JIEMEHT BEPXOBEHCTBA IPaBa, MHCTUTYLHMOHAIM3HPOBAJIACH
NepBOM. Y3aKOHUTEbHBIE OCHOBBI BJIACTH BKJIFOYAIOT B CE0Sl AIIEMEHT
KOHCTUTYLIMOHAIM3MA. JTO, B YACTHOCTH, KacaeTcsl IpaB yenoBeka. J{ist
BEPXOBEHCTBA IIpaBa OYEHb BAXKHBIM SBIACTCSA IOPSANOK, T.€. Ipe-
JYCMOTpEHHasl TpOLEIypa, TAPaHTUPYIOIIAs CHpPaBETMBOE OTHOILLIE-
HHE, KaK B LIEJIOM, TaK M B KaKI0M OTpaciv MpaBa, B COOTBETCTBUU C
KOHKpETHOW crneundukoil. DTO KMMeeT OrpoMHO€ 3HaueHue MIJis
OPUHATHS PEeIIeHUs] O TpaBax 4YesioBeKa, 00 M30MpPaTeNIbHON CHCTEME,
TapIaMeHTCKKUX YCJIOBMAX yTBep:kIeHHs 3akoHo 1 1p.! Coszmarens
KOHCTUTYLIMM 0003HAYMJI BEPXOBEHCTBO IPpaBa KaK OCHOBHYIO MPE/IIO-
cbUIKy KoHCTHTYIMHM, KOTOpasi OCHOBBIBAETCSl HA HEOTHEMIIEMBIX IIpa-
Bax yesioBeka (cT. 3, ab3arr 1 Koncturynmu PC).

Ecny roBopuTh 0 KOHCTUTYLIMOHAJIU3ME, OH IO CYILECTBY IPEIIOIIA-
raer BepXOBEHCTBO KOHCTUTYLMHU HaJ MOIUTUKOM, U TPUOPUTET
KoHcTuTylmm Haj ocTaJbHBIMM IIPAaBOBBIMU akTaMu. ObOecriedeHue
9TOW POJHX MPEATIONAraeT PABHOBECHE MEX/y MCIIOIHUTEIISIMU BIIACTH,

1 BoucnaB CranoBund, KOHCTUTYIIHOHHOE CYIOTIPON3BOACTBO M BEPXOBCH-
ctBO TipaBa, Coopuuk Tpyno Koncrurymumonnoro Cyna PC, 2013 1.
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IIPUHLUII PacIIPEACIICHHs BJIACTH U €ILE OINH CYLECTBEHHBIN 3JIEMEHT
— CO3JaHUE OT/IEJIBHOIO M HE3aBUCUMOIO I'OCYIapCTBEHHOIO OpraHa —
Koncruryrmonnoro Cyia, 0CHOBHBIM HNPHHIMIIOM (DYHKIIMOHUPOBAHHS
KOTOPOIO SIBJIICTCSA CO3/IaHUE IPOTUBOBECA BCEM KOHCTUTYLIMOHHBIM
BJIACTSIM, M OOECIEUeHHE TapaHTHH OCHOBHBIX KOHCTHTYLMOHHBIX
IPUHLIMIIOB.

B Teuenue Oornee MOJIOBMHBI CTOJIETUSI CBOETO CYIIIECTBOBAHMS,
Konctutyrmonnsiii Cyzl yKpenuin MeCTO B KOHCTUTYLIMOHHO-TIPABOBOM
nopsake paszaenenust Biaacteid. CozaaHue KOHCTUTYLIMOHHO-IIPABOBOIO
KoHTposst B CepOuu B MEPBYIO OYEpEb MOATBEP)KAAET oOecrieyeHue
(PyHKLIMOHUPOBAHUS TIPABOBOIO T'OCYAPCTBA, KOTOPOE OCHOBBIBACTCS
Ha Pa3/IeNIeHnH BJIacTel, KOTOpbIe OJUUHSIOTCS OLIEHKE CBOEH paboThl
Koncrurymmonnsim CyzioM, a Takke Ha 00s3aTelIbHOM COOJHOEHUU
KonctuTyimm u 3akoHa.

KoHCcTUTYyIMOHHOE CyA0NpON3BOACTBO NOAPA3yMEBAET HHCTUTYLIHO-
HAJIM3ALMIO CIIEHUATIBHOIO MPABOCYAMS, OCHOBHOW 3a7a4eil KOTOPOro
SBJISIETCS 3alUTa, IpUMEHEeHUE U BblltoaHeHue Koncrurynuu. C npak-
TUYECKOM TOYKM 3PEHUS] KOHCTUTYLIMOHHAS IOPUCAMKIMA B CaMOM
IIMPOKOM CMBICJIE 3TOTO CJI0BA MPEJICTABIAET COO0M OT/IENbHOE MPaBO
Cyna, KOTOphIi MOXKET ITPOBEPATh KOHCTUTYLIMOHHOCTh 3aKOHOB U JpY-
I'MX HOPMAaruBHBIX aKTOB. KOHCTMTYIIMOHHOE CyIOIPOM3BOACTBO, B
YAaCTHOCTH, MPEICTABISIET COOON KOHCTUTYLIMOHHOE IIPaBO B MPOLIECCY-
JIIBHOM CMBICIIE.

[Ipuaarnem Koncturynmm B 2006 rogy HMHCTUTYLHMOHAIM3ALMS
Konctutyimonnoro Cynia BHEc/ia HOBbIE XapaKTEpPUCTUKU B paboTy
Koncturynmonnoro Cynia u KOHCTUTYIIMOHHOM IOPUCTIPYACHIINH C pac-
IIMPEHHON KOMIETEHLMEW. DTa KOMIIETEHLMsSI PAacHpOCTpaHsETcs, B
YAaCTHOCTH, HA BHOBb YCTaHOBJICHHOE IPAaBOBOE CPE/ICTBO 3aILUTHI [IPaB
1 CBOOOJIBI YEIOBEKa — KOHCTUTYLIMOHHYIO KaJlo0y, KOTOPO B KOHCTH-
TYILIMOHHO-CyfieOHOM npakTuke Pecrryomiku CepOust BiepBble BBOAUTCS
OLICHKa KOHCTUTYLIMOHHOCTHU PEIIECHUN PEryJsIpHBIX CYOB, BKJIIOYAs U
BeIcIIMI cyn Pecriyonvku — BepxoBHbIN kaccalMoHHBINA cya. Takum
obpazoM, Koncruryumonusiii Cyq HOMy4rsI HOBBIE MAacCIITAObI TS
CBOEH PabOThI, OCKOJIBbKY KPOME OLIEHKH KOHCTUTYLIMOHHOCTH M 3aKOH-
HOCTU HOPMAaTUBHOIO KOHTPOJIs, BBIHECEHWs PELLCHUN II0 KOHCTUTY-
IIMOHHBIM Kaj100aM, KacaroIIMMCs PELIeHU pPeryisipHbIX CYJOB, 3TO
IPEACTABIIET 10 CBOEH CYTU BAKHEUIYIO 3allUTY IIpaB, TapaHTHpYe-
MbIX M obecnieunBaeMbix KoHctuTynueid; Tem cambiM KoHCTHUTYLIMOH-
HbI CyJ1 mOJTy4niT BO3MOYKHOCTb CO3/1aTh COOCTBEHHYIO FOPHUCTIPY/ICH-
1M10. OTO (PaKTUUECKH O3HAYAET, YTO 3aKOHOJATENb B KAUYECTBE JIMLIA,
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NPUHUMAIOIIETO OOIIME aKThI, TAKXKE KaK U PEryJsipHbIE CyIIbl B CBOMX
HpoLEeypax, KOTOpbIE MOIPa3yMEBAIOT MPUHATHE PEIIEHUM, 00s3aHbl
coOmonaTh Mpasa, rapaHTupyeMble 1 odecnieurnBaemble KoHcTuTyImeil.

Koncruryrmmonnsiit Cyn Pecryonmuku CepOusi o cBOEMY KOHCTUTY-
LMOHHOMY TIOJIOYKEHUIO SIBJISIETCSI CAMOCTOSITENbHBIM U HE3aBUCHUMBIM
TOCYAAapCTBEHHBIM OPraHOM, KOTOPBIN 3aIlMINAET KOHCTUTYLIMOHHOCTb
U 3aKOHHOCTb, a TaKKe IIpaBa M CBOOOABI YEIOBEKA U MEHBIIUHCTB.
[IpunsTHIE peleHuns SBISIOTCS OKOHYATEIbHBIMU, UCTIOIHUTEIbHBIMU U
00111e00SI3BIBAIOIIMMM; 3TO 3HAYUT, YTO BCE TOCYNAPCTBEHHBIE OPTaHbl U
JiepKaresi  OOIECTBEHHBIX IMOJTHOMOYMI JOJDKHBI COOMIONATh 3TH
pemenust (ctatbst 166 Korctutyiwm Pecnyomku Cepous).

[Tonoxenue n komnerenmsa Koncrutynmonnoro Cyna onpeaessitoT-
cs1 Koncturynpen; 310 3Ha4ut, 4t0 KOHCTUTYIIMOHHBIM CyJl HE OTHOCHT-
Csl HM K OJTHOM BETBH BJIacTu (CyneOHOM, 3aKOHOATENTbHON, UCTIONHU-
TenbHOM). CrnenmanbHoe nonoxeHne KoncruryrmonHoro Cyna ocHo-
BBIBAETCSl HE TOJIbKO Ha MOJIokeHUsIX KoHcTuTylmu, HO 1 Ha 3akoHe O
Konctutynimonnom cyze.

B KOHCTUTYLIMOHHOM KOHLIEIILIMU COBPEMEHHBIX rocyaapcts Koneru-
TyroHHble Cyibl 00€CIeunBaOT MOJIUTUYECKOE PABHOBECHE MEXKITY
3aKOHO/IATEeNIbHOM, UCTIOTHUTENILHOM U Cy/1IeOHOM BIIACTSIMM, B KaUeCTBE
HEOOXOIMMOI0 HMHCTUTYLMOHAJIBHOIO HaJ30pa 3a KOHCTUTYLIMOH-
HOCTBIO MX JeATeNbHOCTH. Ha OCHOBaHMM BCETO BBILIEYKAa3aHHOIO
MOYKHO c/ienath BbIBoAI, yTo KoHcTuTynmonHsli Cyn (pakTudecku npes-
CTaBJISIET COOOM OTAEBHBIN TOCYJApPCTBEHHBIN OpraH sui generis.

B mpaBonopsakax AEMOKpAaTHUECKUX TOCYJapCTB IMPHUHUMAETCS
MOJIENb KOHCTUTYLIMOHHOTO KOHTPOJISI, OCYILECTBIISIEMOTO CIIEUAIN3H-
poBaHHbIM KoHCTUTYIIMOHHBIM cynoM. MckimouuTenbHas KOHCTHTY-
IIMOHHO-TIPABOBAst U MOJIUTHYECKAs BAKHOCTh KOHCTUTYLIMOHHOTO Cya
B 3TOM MOZAENM MpEaroyiaracT MPHUHATHE HOPM, KOTOpblE OO0alaroT
HEOOXOIMMOM IOPUINUECKON CHIIOH, M TApaHTHPYIOT €10 CaMOCTOSITEITb-
HOCTh M HE3aBHCHMOCTb B OTHOILIEHHHM JII000H Jpyroi rocyaapcTBeH-
HOM BJacTu. B CBS3U ¢ KOHCTUTYIIMOHHBIM OIPEACTICHUEM MOJOKEHHS
1 (PyHKLIMOHUPOBAHMS 3TOTO CAMOCTOSITEIIbHOTO U HE3aBUCUMOT'O IOCY-
JTAPCTBEHHOIO OpraHa MOKET BO3HUKHYTH BOIPOC, KOTOPBIM 3a/atoT
NPOTUBHUKM Takoro pemeHus: MoxeT ju Koncrurynumonssii Cyn
BBIIENTUTHCS M3 TPEXCTOPOHHETO OTHOLIEHHUS BIACTH. 2

2 JI-p Teomop Antny, llpouenypa u ycious ans Beidopa cyneit Koncrury-
uuonHoro Cyna Pecriyonuxu Xopsatus, 2015 rog.
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CyTb nelicTBuii cyaeOHOM BETKU BIACTH MPEACTABISAET UCIOIB30-
BaHHE CHJIBI apryMEHTOB, BMECTO apryMEHTOB CHJIBI; COONIOCHHE
ee pelleHul 00s3BIBAIOIIETO XapaKTepa 3aBUCUT OT COONIOICHUS
MPUHIMIIA PA3JICIICHUST BIIACTEH, JEMOKPATHUYECKOM Tpagullud H
MIPAaBOBOM KyJbTYphl. Teoprs KOHCTUTYIIMOHHOTO ITpaBa nojapasyme-
BACT, YTO PEIICHUS KOHCTUTYLHOHHBIX CYIOB SIBJISIOTCS OKOHYa-
TeJIbHBIMU U MPABOOOSA3BIBAIOIIMMU. JTO B IEPBYIO OYEPE/IH KacaeT-
cs1 oTHOLIEHNs BepxoBeHcTBa Konctutynnonnoro Cyna, KOTopoe 1o
CBOEH CYTHU U COAEPKAHMIO HE SIBJIAECTCS LIENIbIO, T.€. p€Yb UJET O
CIIOPHOM ITPABOBOM BOIIPOCE 0OECTIeUueHHUsI BEPXOBEHCTBA KOHCTUTY-
LMOHHBIX TPUHLHUIIOB, LIEHHOCTEN W IpaB 4YEIOBEKAa, KOTOPBIE
rapaHTHPYIOTCA U 00€CTIeUHBAIOTC KOHCTUTYIIHEH. 3

BepxoBeHCTBO npaBa u OTHOLIEHUE MexK1Yy KOHCTHTYHIMOHHBIM
CynoM u cyne0HOM BJIACTHIO

3nech HEOOXOAUMO 00ecTIeunTh «(YHKIIMOHATBHOE pa3rpaHuye-
ane»t mexmy KorcturyrmorusiM CymoM M CyaeOHON BIIACTHIO
(BepxoBHBIM KacCallMOHHBIM CYJIOM B KauecTBE BBICIIErO Cyja
PecniyGnuku Cep6ust). OTa HOpMa UMEET KOHCTUTYLIMOHHBIN Xapak-
Tep, MOCKOJIbKY MOJIo)KeHue BepXxoBHOro cyna ormnpenensercs
Koncrutymueit (crarbs 14, a63air 4). Co3narenb KOHCTUTYIIUHU OTpe-
JIEJIUII, 4TO Cy[eOHasl BJIACTh U CYyJbl BBINOJHSAIOT CBOIO paboTy
CaMOCTOSITEIbHO U @BTOHOMHO. DTO 3HAUUT, YTO CYIOIIPOU3BOCTBO
OHM OCYIIECTBISIOT HA OCHOBaHMU KOHCTUTYIMU, 3aKOHOB U ApY-
ruX OOIMX aKTOB, OOMICIPUHSATBHIX MPABUI MEKIYHAPOIHOTO
mpaBa, U paTUPUIIUPOBAHHBIX MEXITYHAPOIHBIX JOTOBOPOB (CTAThsI
142, a63ar 2 KoncTuTynuu). 310 HEOOXOAUMO OTMETHUTH, MOCKOIb-
Ky Koncrutyunonnsiit Cyn Pecniyonuku CepOusi, HECOMHEHHO, HE
NpEJICTaBISET CyAeOHYIO BJIACTh TaK, KaK CO3/1aTellb KOHCTUTYIIUU
910 mpenycMmorpen. Mupimu cioBamu, KOHCTUTYLMOHHBIN Cyx
uMeeT 0coboe TOJIOKEHUE; OH OT/AEIbHON KOHCTUTYIIMOHHON HOP-

3 J-p Bomrresin 3ynanuny, «MexayHaponHas cyneOHas OICHKA H
MHTEPHALMOHATM3AIMsl KOHCTUTYIHOHHOTO mpaBay (FOpuaudeckas mpax-
tuka, Homep. 1/2005) Sarah Wright, ,.Central and Eastern Europe
Constitutional court sand the Anti-majoritarijan Objection to Judical
Review*, Lawand Policy in international business, 1 ntons 1995 rona

4 J1. Tapnuuku, KOHCTUTYIIMOHHBIE CY/IbI IPOTHB BepXOBHBIX CY/I0B, A.

bauny n I1. bauny, Koncturynmonnas nemokparus u cynpl, Crumr, 2009
rof, ab3aiy 362.
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MOH NPELyCMOTPEH KAK CaMOCTOSITEJIbHBIM U HE3aBUCHUMBINA IOCY-
JAPCTBEHHBIM OpraH, KOTOPBIM 3alIUIIAET KOHCTUTYI[MOHHOCT,
3aKOHHOCTh, a TaKXKe IpaBa U CBOOONY YeJOBEKAa M MEHBIIMHCTB
(ctatbs 166, ab3ar 1 Konctutynum).

DTO OTHOIIEHHUE MEKY KOHCTUTYLIMOHHBIM CYIOIIPOU3BOACTBOM
U Cy/1leOHOI BIAacThiO B pabOTE PErYISIPHBIX CYI0B UMEET OO0JIbLIOE
3HAYEHHUE B MPOLEAYpax MO0 KOHCTUTYLMOHHBIM )Kajlo0am, KOTOpbI-
MU OCIHApUBAaIOTCS PELICHUS PEryJsIpHbIX CYJO0B, BKJIIOYAs WU
BepxoBHBIN KacCalMOHHBIN CY/I.

CoBpeMeHHOE KOHCTUTYLIMOHHOE TOCYAApCTBO YTBEPKIAET B
KaueCTBE OIHOTO U3 BaKHEHIINX (PyHIaMEHTOB KOHCTUTYLIMOHAJIN3-
ma KoHcTuTyuumeil rapantupyemble U 00ecrieuuBaeMble OCHOBHbBIE
cBOOO/IBI U ITpaBa YeJIOBEKa. 3alUTa YIIEMJICHHbIX [IPaB YeJI0BeKa U
OCHOBHBIX CBOOOJ] OTKpbLJIAa HOBYIK) CTPAaHHIy KOHCTHUTYLIMOHHOMW
IOPUCIMKIINHY, TIOHUMAsI TEM CAMUM BOTIPOC 00 OTHOIICHUU MEXTY
KoncrurynmonusiMm CynoM M BepXOBHBIM KacCAallMOHHBIM CYZIOM,
T.€. Cy1eOHON BIACTBIO B IEJIOM. 3alUTa MIpaB YeJIOBEKa U OCHOB-
HBIX CBOOOJI, KOTOpbIE YTBEP:KJI€HbI U oOecredeHbl KoHCTUTYIMEH,
OPUBOAUT K KOHCTUTYLMOHHO-CYI€OHOMY CIOpPY, IPEIMETOM KOTO-
pOro SBIISIOTCSI KOHKPETHBIE CITy4Yau U PEIICHUs PETYISPHBIX CYJIOB,
KOTOpbIE HAaXOAATCS B BEICHUU Cy[€OHON BETKHU BIACTH. 31€Ch, I10-
BUJMMOMY, BO3HHUKAET CYLIECTBEHHBII ITPaBOBOW BOIPOC, SBISAETCS
11 KOHCTUTYLMOHHBIN CyJl, KAK HEKOTOpBIE AYMAIOT, CBEPXCYIOM,
YETBEPTON CTENEHBIO FOPUCAUKIUHU, BIACTHIO, CYLIECTBYIOILEH
OTJIENBHO OT CyleOHOl BaacTu.”

Hmest B BUAY KOHCTUTYLHMOHHOE MookeHne KoHCTUTYIHOHHOTO
Cyna kak KOHCTMTYLMOHHOM KaTeropuu, HET HEOOXOAUMOCTH, U
IOpUINYECKH ObII0 Ob HEOOOCHOBAHHO YTBEPXKJAATh, YTO
Koncturynmonnsiii Cyz sBIsieTCsl NPOMEXYTOYHBIM 3BEHOM, T.C.
OIpEEIIEHHBIM BHUJIOM KBAa3UBJIACTH B KOHCTUTYLIMOHHO-IIPABOBOM
cucTteMe. 3/1ech MHE XOTelI0Ch Obl MOAUYEPKHYTh U yKa3aTh Ha MHe-
HUE EBPONEHCKOM KOMHMCCHUM 3a JEMOKPAaTHI0 Yepe3 IpaBo
(Benenunanckas Komuccust), KoTopasi Belpasuiia CBO€ MHEHHUE O KOM-
METEHIUU KOHCTUTYLHMOHHBIX CY/IOB, B COOTBETCTBUU C KOTOPBIM
«3TO MOYKET TOBOPUTH TOJIBKO O TOM, 4yTO KoHcTuTyunonusii Cyn

5 H-p. Maro Apnosud, B3aummoorHomenuss Mexny KoHCTUTYyLHOHHBIM
Cynom PecnyOnuku XopBaruu u cyaeOHOH BiacTblo, COOpHHUK TpyIoOB
IOpunuueckoro daxynsrera B Crmure, 52/2015, ctp. 389.

170



ABIISIETCS] ToCyaapcTBeHHOU BiacThio (StateAuthoriti)». Hanuuue B
KoHcTuTyuu OT/AENBHBIX pa3ienoB, MPEAMETOM KOTOPBIX SBISIOT-
cs perymsipabie cyabl 1 Konctutyunonnsiit Cyji, MOXeT 0003Ha4YaTh
TOJIbKO TO, 4TO KoHctutynmonusiii Cyn He siBisiercs cynoM. C apy-
rOM CTOPOHBI, HAJIM4YKE OTJIEIbHBIX Pa3/Ie]I0B yKa3bIBa€T Ha €ro CIe-
LUaJbHBIM CTaTyc IO OTHOLIEHUIO KO BCEM TOCYAapCTBEHHBIM
UHCTUTYTaM, KOTOPbIE OCYLIECTBIISIIOT T'OCYIAPCTBEHHYIO BJAcTb,
oTMeYasi pHU 3TOM crenupuyeckoe Ha3HAYeHHE M KOMIIETEHIUIO
Koncrutynmonnoro Cyna. 3akiroueHue: W cyaeOHash He3aBUCH-
MOCTbB SIBJISIETCS] 3JIEMEHTOM KOHCTUTYLIMOHHBIX cyz0B. Ha ocHoBa-
HUU H3JI0KEHHOTO, MCXOAs W3 TNoJjokeHusd KOHCTUTyHMOHHOTrO
Cyna, ero MOXKHO CUWTATh TOJBKO CYIOM, Ha KOTOpPBIM pacrpoc-
TpaHsieTcs TpaBo cyaeOHoi He3aBucumocTn.®

BepxoBHBIN KacCallMOHHBIN CyJ| TIOJHSII CIIOPHBINA BOIIPOC CBEPX-
Haj30pa, ocyuiectBiasiemoro Koncrurynmonnsim Cyiom B OTHOLIE-
HUU CyleOHBbIX penieHuil B cepe KOHCTUTYLHHMOHHBIX kaynob. [lpu
stoM Konctutyunonusii Cyn OLEHUBAET KOHCTUTYLHOHHOCTH
pPELICHUI PEeryJSIpHBIX CYNOB, B TOM YHUCJE pelieHuid BepxoBHOro
KacCallMOHHOIO CyJa, B KayeCTBE BBICUIEH CyneOHOM MHCTaHIIMH,
KOTOpasi TaKXKe SBIAETCS KOHCTUTYLIMOHHOM Kareropueul. Kpome
3TOr0, CyLIECTBYET MHEHHUE, I10 KOTOPOMY B PELICHUSIX, KOTOPBIMU
OTMEHSIOTCS PELIECHUs] PETyJApHBIX CyIOB, IPaBOBbIE MHEHUS
Koncrutynmonnoro Cyna He sIBISIOTCS 00s3bIBAIOIIUMHU. 3/1€Ch MHE
XOTEJIOCh Obl OTMETUTH, UTO PErYNIIPHBIE CyAbl HE CBSI3aHbI PABO-
BbIM MHeHMEeM KonctutymumonHnoro Cyna, a Konctutymnuein Pec-
nyonmuku Cepbus. B coorBerctBun ¢ Konctutynumein cyneOHbie
pelieHnst OCHOBBIBaIOTCS Ha KoHCTUTYIMU, HA 3aKOHE, YyTBEPKIEH-
HOM MEXKIYHAapOJHOM COIVIAIIEHUH, U HA HOPMATUBHOM akKTe, MpH-
HSTOM Ha OCHOBaHUU 3aKkoHa (ctarhs 145, a63ar; 1 Konctutyiun).
Pemenust cyga umeroT 0OO0SI3BIBAIONIYIO IOPUAMYECKYIO CHIIYy U HE
MOTYT OBITh MIEPECMOTPEHBI BO BHECYIeOHOM TOpsiaKe (cTarhst 145,
a63ar 3 Koncrurynun). Pemenue cyna MoxkeT ObITh IEpECMOTPEHO
TOJIKO KOMIIETEHTHBIM CYJIOM B YCTAHOBJIEHHOM 3aKOHOM TOPSJIKE.

B mpousBoacTBe MO KOHCTUTYIMOHHBIM  JKajlo0awm,
Koncrutynumonnsiit Cyn yTBepaxaaeT (hakThl HAPYLUICHUS] KOHCTHUTY-

6 Mmnuenue EBpormeiickoil komuiccuu 3a JneMokparuio udepe3 mpaBo (Bene-
rmanckas Komuccust), Homep. 598/2010 ot 20 oktsi0pst 2010 roma.
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IIMOHHBIX TIPaB M CBOOOJ, KOTOPHIE TapaHTUPYIOTCS M OOecIedn-
BatoTcsi KoHcTuTtynueit. 3to ocHoBHasA 3afada KOHCTUTYIIMOHHOTO
Cyna. KoncruryunonHnas kommereHiusa Koncrutynuuonnoro Cyna
HE JIOMYyCKAeT, YTOOBI PETYIISIPHBIC CY/bl, B TOM YKclie U BepXoBHBIIM
KaCCaIMOHHBIN Cy/l, OKa3aJluCh B MO3UIINH, KOTJa PABOBbIE MHEHUS
Koncturymmmonnoro Cyma He cOOMIOMAOTCS. DTO MPOTHBOPEUHIIO
Ob1 ab3anam 1 u 2 crateu 166 KoHcTUTyIMH, KOTOPOU KpOMeE TOJIO-
xeHus: Konctutyunonnoro Cyna ompenesisieTcss U Jpyrod O4eHb
BAXKHBIN AJIEMEHT, 110 KoTopomy perienust Konctutyunonnoro Cyna
SIBJISIFOTCSI OKOHYATEIbHBIMU, UCIIOJIHUTEIbHBIMU U 001€00s3bIBAIO0-
M. [1o aTum mpuanaaM 6ykBe KOHCTUTYIIMH TIPOTHBOPEYHIIO OBI
MPUHATHE PEIICHU B TPOIEAYPaX KOHCTUTYIIMOHHBIX Kajio0, BO3-
MOKHOCTb MCKIJIFOUEHHS PEIIEHUN PEryISIPHBIX CYJI0B U3 KOHCTUTY-
IIUOHHO-CY/1Ie0HOM KOMIIETEHIIUU, YTO MPOTUBOPEUMIIO ObI MIPUHIIH-
My BEPXOBEHCTBA TpaBa, KOTOPKIN SIBISIETCS OCHOBHBIM YCIOBUEM
Konctutymuu, u KoTopoii 0CHOBBIBAETCSI HA HEOTHEMJIEMBIX MPaBax
yenoBeka (crarbs 3, adzan 1 Koncturyuumn).

B rocynapctse, coOoaromiemM BepXOBEHCTBO MpaBa v MPABOBYIO
HAJIe)KHOCTh, CyleOHas BIACTh ONpe/eNsieT 3HaYeHUE MpaBa, a KOH-
CTUTYIIMOHHOE CYJONPOMU3BOACTBO W IOJUKATypa OTBEYAIOT Ha
CYILIECTBEHHBIN BOIIPOC O TOM, YTO COOTBETCTBYET IpaBy. Ha man-
HOM YPOBHE KOHCTUTYLIHMOHHAs IOPUCIUKIIMSA HE OTCTYIAaET OT Bep-
XOBEHCTBA IMpPaBa U MPABOBOM HAJIEKHOCTH; OHA HE CO3HAECT yrpo3y
Uit uX (pyHAAMEHTHOW 1IEHHOCTH. B rocymapctse, coOiomaroniem
BEPXOBEHCTBO IpaBa, CyJbl OCYIIECTBISIOT CYIOMPOU3BOJACTBO Ha
OCHOBaHUU 3aKOHA, KOTOPBIM OHHM TPUMEHSIOT HEMOCPEACTBEHHO,
YTO MPEJCTABIIACT TaPaHTHIO PABEHCTBA MEPE]] 3aKOHOM U OJIMHAKO-
BOE NMPUMEHEHHE 3aKOHA.

[Tocne BeIIEIPUBENEHHBIX (PAKTOB, MHE TEMEPh XOTEIOCh OBl
noJiep>Karb MHEHHE, B COOTBETCTBUH C KOTOPHIM MPUHSTHE pellie-
HUH 10 BOMpocaM U pa3OuparenbCcTBaM B KOHCTUTYIIMOHHO-TIPABO-
BOU cdepe, saBisieTcss MoHononuen Koncrurynmonnoro Cyna; ¢ apy-
rOil CTOPOHBI MIPUHATUE PELIEHUH IO BOMPOCaM U pazOupareabCTBO
Ha OCHOBaHUHU OOIIUX 3aKOHOB, JOHDKHO HAXOAMUTHCS B KOMIIETEH-
LUK TOJIbKO PETYJSPHBIX CYI0B, B 4aCTHOCTHM BepxoBHOro kacca-
IIMOHHOTO CyJIa.
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IOpukarypa Koncrurynuonnoro Cyna

Koncrutymnmonnsiit Cyq pa3HbIMU MOCTAaHOBJIICHUSIMU TOATBEP-
JIUJ, YTO TIPUHITUI BEPXOBEHCTBA MpaBa HE MOJAPa3yMEBAET TOJIBKO
TpeboBaHUE TOBUHOBEHMSI BIacTH KOHCTUTYIIMU U 3aKOHY, a TIPEIb-
SBIISIET K 3aKOHOMATENIbHOW BIACTH U TpeOOBaHUS, Kacarolluecs
KauecTBa 3aKOHOB, NMPUHMMAEeMbIX 3akoHojaareneMm. [lo MHeHuIo
cyza, 9ToObl OO aKT CUMTAJICS 3aKOHOM HE TOJIBKO B (popMalib-
HOM, 2 U B COJIEPKATEIbHOM CMBICIIE 3TOTO CJIOBa, 3aKOH JOJDKEH
OBITh JIOCTaTOYHO TOYHBIM, SICHBIM U IPOTHO3UPYEMBIM, YTOOBI
11000€ JUII0 MOIJIO MPUBECTH CBOE TOBEJIEHUE B COOTBETCTBHUE C
HUM, HE OIacasich IMPHU 3TOM, YTO €ro TapaHTUPyEMbIE MpaBa OyayT
yIIEMJICHBI BBUY HESCHBIX M HEIOCTATOYHO TOYHBIX HOPM, JIMOO
YTO B CBS3M C 3TUM Y HETO BO3HUKHYT ONpEeJICHHbIE MOCIEACTBUS.
TpeboBaHue, kacarouieecs: ONnpeIeIeHHOCTH U TOUHOCTH IOpUInde-
CKOM HOPMBI HE BBHITIOJTHEHO, €CJIM TPaXk/iaHe, Kak I00pOCOBECTHBIC
JULA, TOJHKHBI JOTAJIbIBATHCS O €r0 CMBICIE M COAEPKAHUU (CMOT-
pu, Mexnay npouuM, pemeHuss Konctutynumonnoro Cynma 1Vs3-
107/2011 ot 24 nosiopsa 2011 roma, 1Y3-51/2012 ot 23 mas 2013
roaa, 1Y3-299/2011 ot 17 suBaps 2013 roga).

Konctutryunonnsiit Cya 3Ty CBOIO MO3ULHMIO OTPa3wil U B CBOEM
pemenun 1Y3-252/2002 ot 26 nexadbps 2013 roma, KOTOPBIM CY[I
yTBEpAWI, 4To nosnokenus cT. 13, 14 u 15 3akoHa 06 AreHTcTBe
uH(GOPMAIIMOHHOW 0€30MaCHOCTH HE COOTBETCTBYIOT KOHCTUTYIIHH.

[To muenuto Koncrurynmonnoro Cyna, mojoxeHuem ab3ama 2
crarbui 41, KoHcTUTylMH, TapaHTHpPyeTCs] KOHQPHUICHIIMAIBHOCTD
MHUCeM M JIPYTUX CPEACTB KOMMYHHKAIIMU, KOTOpash HE KacaeTcs
TOJIKO HAIIMCAaHHOTO, @ U CKAa3aHHOIO CJIOBA, T.€. OHA KacaeTcs U
Tene(OHHBIX PA3rOBOPOB U IMHUCEM, OTHPABIECHHBIX AIEKTPOHHBIM
nyTeM (AJIEKTpOHHOM KoMMyHHKaInK). [ToHsiTHE «cpeacTBa KOMMY-
HUKALIMW» PACIpPOCTPAHAETCS HE TOJIBKO Ha HEMOCPEICTBEHHOE
coliep)KaHne KOMMYHUKAIIUU, a U Ha MHPOPMAIIUIO O TOM, KTO U C
KEeM CBSI3BIBAJICSI MJIU MOMPOOOBANI CBSA3ATHCS, BPEMEHH U IPOJOJI-
KUTEJTLHOCTH KOHKPETHOTO Pa3roBOpa, MOBTOPSIEMOCTH KOMMYHU-
Karuu B (hopMe mepenucKku, pa3sroBOPOB WK OTIPABICHUS COOOIIIe-
HUU B TEUEHHUE OMPEIETICHHOTO MepHo/ia BPEMEHHU, BKIIFOUast U MECTO
KOMMYHUKaIIUU.
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[TpaBo Ha KOH(PUACHIIMAILHOCTh TUCEM U JIPYTHUX CPEJICTB KOM-
MYHHKAITUU HE SBIISETCS aOCOJIOTHBIM, TIOCKONIBbKY KoHcTuTynmen
IPEeIyCMOTPEHBI OTKJIOHEHHsI OT 3TOrO IpaBa, B COOTBETCTBUU C
a63amem 1 crateu 20 Korctutyuuu. B aTom ab3arie mpemxycMoTpe-
HO, 4YTO IMpaBa YEJOBEKA M MEHBIIMHCTB, TapaHTUPyEMbIE
Koucrurynueit, MoryT OBITH OTPAaHHYEHBI, €CJIIM OTPAHUYCHHE
nomyckaercss KoHcTtutynmen B mensix, KoTtopble KoHcTUTyImMen
JOTYCKAIOTCsI, U B 00beMe, HE0OXOIUMOM YTOOBI KOHCTUTYIIMOHHAS
1eNb OorpaHuyeHus: Obuta obecrieyeHa B JIEMOKpPATHUYECKOM OOIie-
cTBe, 0€3 3arparuBaHusi CyTH rapantupyeMmoro npasa. K mpumepy,
nosiokeHueM ab3arma 2 crarpu 41 KoHcTUTyIMM TipeycMaTpuBaeT-
Cs, YTO HApPYIICHUS MpaBuUiia KOH(OUICHIIMAIHHOCTH MTUCEM U JPY-
TUX CPEACTB KOMMYHHKAIIUU JOIMYCKAIOTCSA TOJBKO B COOTBETCTBUU
C KOHKYPEHTHBIMH YCIOBUSMH. DTO 3HAYUT, YTO OHU JOIMYCKAIOTCS
TOJILKO Ha OIPEAENICHHbI CPOK, MO PELICHUIO Cyla, U B LEJX,
MPEAYCMOTPEHHBIX JaHHBIM MojoxeHueM KoHcTuTynuu, cBs3aH-
HBIX C HEOOXOIMMOCTBIO BEJIEHUS YTOJIOBHOTO Jieja WM 3alllUThI
oe3onacHoctu Pecnyonuku CepOusi, B IOpsIKE, KOTOPBIA JTOHKECH
OBITH ONPE/IEIICH 3aKOHOM.

Konctutynmonnsiii Cya KOHCTaTUpOBaj, YTO OCIApUBAEMbIMU
nojoxkeHusmMu cT. 13 — 15 3akoHa nperycmMaTpuBaroTCs OTKIOHEHUS
OT TIPUHIUIIA HEMPUKOCHOBEHHOCTH KOH(PHUICHIIMATBHOCTH TTHUCEM
U JIPYTUX CPelICTB KOMMYHHUKAIIUU, a TakKe MOPSAIOK U Mpoleaypa
OTpaHUYEHHUS FTOT0 KOHCTUTYIIMOHHOTO IpaBa. KOHCTUTYIIMOHHBIN
Cyn cuurtaet, 4TO 3aKOHOJATENIb B COOTBETCTBUM C IMOJOXKEHUSIMHU
crarbu 41, ab3an 2 u crateu 97, nyHktel 2, 4. u 16. Konctutyuun
ObLI YMOJIHOMOYEH YpPEryaupoBaTh 3TH BOIPOCHI, a TaKXkKe, YTO
nociie mnpekpameHuss cymectBoBanus Coro3Hoil Pecnybnuku
IOrocnaBun u npexpamieHusi AeWcTBUS KOHCTUTYLHMH Coro3HOMN
Pecniy6nuku FOrocnasuu B 1992 roay, Gombliie He sIBISIETCS CHOP-
HBIM BOIIPOC O TOM, NPUHSJI JIU HEHAJIEKAIMNA OpraH oclapuBae-
MbI€ MOJIO)KEHUS 3aKOHA, B CBA3M C ueM COIO3HBIM KOHCTUTYLMOH-
HBII CyJl TPUHSUT pElIeHre O Havalle MPOLeypbl OLIEHKH KOHCTUTY-
LUOHHOCTH.

[Tockonbky PecnyOmuka Cepbusi monmucana EBpomeiickyio
KonBeH1uio 0 3amure npas 4eloBEeKa U OCHOBHBIX CBOOOJ (Jajee
no tekcry: EBpomneiickas Konsenuust), Koncturynuonnsiii Cyn B
COOTBETCTBUHU C ToJiokeHUeM ab3ana 3 crateu 18 Koncturyium,
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umen B Buny, uyto EBponeiickuit Cyza no mpaBam 4esioBeKa IpaBo Ha
TalHy IEPENuCKU, rapaHTupyemoe B cratbe 8 EBpomneiickon
KonBeHuMu B TONKOBaJ NOpPSAKE, B KOTOPOM 3TO CHeNal U
Koncrutynmonnsiii Cy B 3TOM pelIieHUH.

EBponeiickuit Cyn mo mnpaBaM 4YellOBEKa B HEKOTOPBIX CBOMX
pemenusx (k npumepy Klass u apyrue npotus I'epmanun) ot 6 cen-
T0ps 1978 roga, ,,Malone nporus O6benunenHoro Koponescrna“
or 2 aprycta 1984 roma u ,,Copland mporuB OObeIMHEHHOTO
KoponesctBa® ot 3 ampenst 2007 roma) BeIpa3uil CAEAYOIIEe MHE-
HUE: «IepexBar Tee(OHHON KOMMYHHKAITUH JIFOOBIM OPTaHOM ITy0-
JUYHOMW BIIACTH MPENICTABIAET cOO0H PopMy HapyIIeHHUs TpaBa KOH-
¢uaeHnuanbHOCTH nepenuckd. Ha camom nene, 3aKOHBI, KOTOpbIE
JIOTYCKAOT MyOJIMYHBIM BJIACTSAM CEKPETHO MepeXBaThiBaTh KOMMY-
HUKAIMI0, CAMUM CBOHMM CYIIECTBOBAHMEM JOITYCKAIOT, YTOOBI UX
CUMTAJIM YTPO30M, T.€. OHU MOTYT CUMTATHCS HAPYLIEHUEM TIpaBa Ha
KOH(HMIECHIIMATFHOCTD MEPENUCKHA U HEMPUKOCHOBEHHOCTh YaCTHOU
#u3HU. OTHUM U3 OCHOBHBIX TPUHIIUIIOB JEMOKPATUYECKOTO 001Ie-
CTBa SIBJISICTCSI IPUHLIMI BEPXOBEHCTBA MPaBa, KOTOPBI HEJIBYCMBbIC-
aeHHo ynomuHaeTcs B IIpeamOyne EBpomeiickoit KoHBeHImwu.
BepxoBeHCTBO MpaBa MoApa3syMeBaeT, MEXy IIPOYMM, YTO BMeEIIa-
TEJIbCTBO MCIIOJHUTENBHON BIACTH B IpaBa IpakJaH JAOHKHO MO-
Beprarbcsi 3(QpPEKTUBHOMY KOHTPOJIO, KOTOPBIM, Kak IpaBuUIo,
JOJDKHBI OCYILECTBJIATH CYAbl, XOThb B MOCJIEAHEH HMHCTAHIINH,
MOCKOJIBKY Cy/IeOHBIM KOHTPOJIb SIBJISIETCS JIyIllel rapaHTuel Hesa-
BUCUMOCTH, OECTIPUCTPACTHOCTU U NMPABUIILHOTO Pa3doHUpaTeIbCTBa.

OnacHOCTb OT IPOU3BOJIA ABISETCS HECOMHEHHOM, €CIIN BBINOJI-
HEHUE MCIOJIHUTENbHON BJIACTU OCYUIECTBISIETCS HESIBHO. 3aKOH
JOJKEH OBITh JTOCTATOYHO SICHBIM, YTOOBI TpakJaHEe MOJIydasiu
HEoOXOUMBIE yKa3aHUs 00 00CTOSITENbCTBAX, B KOTOPBIX (M ycCIo-
BUSIX, HA KOTOPBIX) MyOIMYHBIE BIACTH MMEIOT MPABO MPUMEHSATH
TalfHOE ¥ BO3MOXKHO OMACHOE BMEIATELCTBO B IIPABO Ha coOmroze-
HUE JIMYHOM )KU3HU U MEPETUCKNY.

Konctutynuonnsiii Cyn cnenan BBIBOZ, YTO OCIIApUBAEMOM
crarbeil 13 3akoHa mpegycMaTpuBaeTCs OTKJIOHEHHE OT MPUHLMIA
HEMPUKOCHOBEHHOCTH KOH(PUACHIIMATHLHOCTH THUCEM U JPYTUX
CPEICTB KOMMYHHUKallMU, N0 MpUYUHE Oe3omacHocTu Pecnyomuku
Cepbus, uto B cooTBeTcTBUU ¢ KoHCTUTYIIMEN sIBNIsSIeTCS TOMyCKae-
MOU MPUYMHOM JJI1 OTPAHUYEHUS ITOTO0 KOHCTUTYLIMOHHOIO TpaBa.
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XOTs 3T0 OrpaHuyeHue o0yCIOBIEHO NPEABAPUTEIBHBIM PELLIEHUEM
cyna, Koncrurymuonnsiii Cya mocuuTal, 4To B OCTaJbHOM 4YacTH
ocriapuBaeMoe nojioxkeHue crarbu 13 3akoHa He cHopMyIUpOBaHO
JOCTaTOYHO YE€TKO U TOYHO. POPMYIMPOBKH, B COOTBETCTBUH C
KOTOPBIMHM «OMPEJEICHHbIE MEPb» MOXXHO MPUHUMATh B OTHOIIIE-
HUU «OTIPEACIICHHBIX (PU3NYSCKUX U FOPUTUICCKUX JIUID) SIBIISIOTCS
CJIUIIKOM 000OIIIEHHBIMH, YTOOBI COOTBETCTBOBAJIN YCIOBUSIM MPE/I-
cKazyeMocTH. J[es10 B TOM, YTO HEBO3MOXHO, J1a’Ke IPUMEPHO, OIpe-
JIEJIUTh KaKUM KaTerOpUsM JIMIl MOXET ObITh OIPaHUYEHO MPABO HA
TalHOCTb [MUCEM U APYTUX CPEICTB KOMMYHUKALIMU, TAPAHTUPYEMOE
ab63amem 1 crateu 42 KoHcTuTynnu, 1 0 Kakux Mepax OrpaHudeHHN
UJET peub. B KOHKpEeTHOM cilyyae, KpyT JIMIL U Mep, KOTOPBIMH Orpa-
HuuuBaercs KoHcturynuen rapauTupyeMoe npaBo B OCIIAPUBAEMOM
crarbe 13 3akoHa, HE ompeesieH, He MOXXET ObITh YTOYHEH, U HE
sBisieTcss YeTkuM. Konctutymonnsiii Cyz mocuuTan, 4To ocnapu-
Baemas crtarbs 13. 3akoHa He cooTBeTcTByeT KoHcTuTyuuw,
MOCKOJIbKY OHA HE OTBEYaeT TPEOOBAaHUSAM, KOTOPbIE MPOUCTEKAIOT
U3 IPEJJIOKEHUS «B MOPSIIKE, TPELYCMOTPEHHOM 3aKOHOM.

B orHomenuu nonoxxenuii crarbu 14 3akona, CyJ rnocuuran, 4To
OHHU camH 1o ceOe He npotuBopeuatr Koncturymuu. OHako B CTaTbe
14 3akoHa yTouHsieTCA poLeaypa YTBEPKIACHUS U MPOIOJIKUTENb-
HOCTH M€p, KOTOPBIE MPEyCMOTPEHBI B cTarhe 13 3akoHa. JTO 3HA-
YUT, YTO OCMIapuBaeMble MonokeHus cT. 13 u 14 3akoHa HaxomATcs
BO B3aMMHOI JIOTMYECKOW U IOPUIUYECKON CBS3U JPYT C JAPYTOM.
ITockonbky Koncturynmonssiii Cyz yKe BBISICHHII, YTO IOJOXKEHHUS
ctathu 13 3akoHa He cOOTBETCTBYIOT KOHCTUTYIIMH, 3TO KacaeTcs
MOJIOKEHUM cTaTbu 14.

OcmnapuBaemMbIM TIOJIOKEHHEM ab3ara 1 ctateu 15 3akonHa perna-
MEHTUPYETCS, YTO OTKJIOHEHUE OT MPHUHIUIIA HEIPUKOCHOBEHHOCTH
KOH(UJICHIIMAILHOCTH MHUCEM W JPYTUX CPEJCTB KOMMYHHKAIIUH,
€CJIM 3TO TpeOyeTcs M0 MPUYUHE CPOYHOCTH, B YACTHOCTH B CIIydasix
BHYTPEHHETO M MEXyHapOIHOI'0 TEppOpU3Ma, MOXKET TpeOoBaTh
TUPEKTOp ATEHTCTBA, MOCJE MPEABAPUTEIBHO MOJYYEHHOTO MUCh-
MEHHOIO COMIacHs Ha IPUMEHEHNE BPEMEHHON MEPBI, IOIYYEHHOTO
OT Ipejacenaresis BepXoBHOIO KacCallMOHHOTO Cy[a, WIM OT YIOJ-
HOMOYEHHOTI'O Cy/IbU. Bbllieyka3aHHbIM MTOJI0)KEHUEM 3aKOHA peryia-
MEHTUPYETCS CHElHaNbHBIA Clydyail OTKJIOHEHHUS OT MPUHLHUIA
HEMPUKOCHOBEHHOCTH KOH(PUICHIMAIBLHOCTU TMHCEM M JPYTHX
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CPEJICTB KOMMYHHUKAIIMH, OOOCHOBAaHHOE MPUYUHAMHU CPOYHOCTH,
€Cclii Mepa He NMPUMEHSETCS Ha OCHOBAHMM DEIICHUS Cyla, a Ha
OCHOBAHHUHU PEIICHUS] AUPEKTOpa ATEHTCTBA, MOCJE MPEABAPUTEh-
HO TNOJIYYEHHOTO TMCbMEHHOT'O COMIACHS Cy[a Ha Hayajlo MpUMeEHe-
HUSL COOTBETCTBYIOILIEH MEPBI.

[To sTomMy nenmy mepen CyloM BO3HHMKJIHM JIBa CIIOPHBIX BOMpOCa,
KOTOPBIE UMEIOT BAXXHOE 3HAUCHHE JJIsI KOHCTUTYIIMOHHO-ITPAaBOBOM
OLICHKM ocrapuBaeMoi ctatbu 15 3akona. Bo nepBeix, nmogpasyme-
BaeTCs JIM MOJ1 BRIPAXKEHUEM «HAa OCHOBaHUU peuleHust Cynay, npu-
BeJIeHHOM B ctarbe 41, a03am 2, KOHCTUTYIIMU TOJIBKO CynaeOHOe
pelieHrue B MUCbMEHHOM BHJI€, U BO BTOPBIX, COOTBETCTBYET JIU
OTKJIOHEHUE TPEIyCMOTPEHHOE BBHIIIEYKA3aHHBIM TMOJOKEHUEM
3aKOHA 1eJIH, U3-32 KOTOPOH OHO YCTaHOBJICHO.

Cyn cnenan BBIBOJ, UTO OTCYTCTBHE CPOYHOM PEaKIMU B TAKUX
YCIOBUSIX, TaKK€ KaK M OTKJIAJbIBAHUE BPEMEHHON Mepbl Ha 72
gaca, 0 MOMEHTA MPUHATHS CylIeOHOTO perieHws, 000CHOBAHHOTO
B MHUCbMEHHOUN (opme, MOTIIO Obl UMETh OTPOMHBIEC MOCIIEICTBUS
JUIsl 6€301acHOCTH CTpaHbl U ee rpaxaaH. Konctutyuuonusii Cyn
MOCUUTAJI, YTO BBIMOJIHEHO TpeOOBaHWE, Kacarolieecs: MporopIuo-
HAJIbHOTO COOTHOIIEHUSI MEXAY MPEAyCMOTPEHHBIM 3aKOHOIaTEb-
HBIM OTPAaHWYEHHEM MpaBa M IEJIH, U3-32 KOTOPOH ATO MPaBo Ipe-
noctasineHo. Cyn umen BBUAY TOT (akT, YTO peub UJIET O KpaTKo-
BPEMEHHOM OTKJIOHEHHH, KOTOPOE KacaeTCs TOIbKO Hayala BpEeMEH-
HOM Mephl HaA30pa, 10 O0ECreYeHns MMCbMEHHOTO COoIiacusl cyia,
a Takke, 4YTO MPOJOHKEHHUE IEUCTBUS 3TUX MEp JOKHO OBITH MOJ-
TBEPKJACHO pelIeHneM, OOOCHOBAaHHBIM B IUCBMEHHOW (opme.
Kouctutynmonnsiii Cy mocuuTal, 4To OCIapUBAEMBbIE TTOJIOKEHUS
crateu 15 3akoHa penIaMEHTUPYIOT OrpaHUYECHHBIE IpaBa Ha TAalHY
MIMCEM U JPYTHUX CPEACTB KOMMYHHUKAIIMH, KOTOPOE HE pa3peluaeTcs
B 3HaueHuM a63ana 1 crarbu 20 Koncturymmm.

Koncrurynumonssiii Cyzn mocuuTai, 4To OCHapUBaeMble MOJI0XKe-
HUs 3aKOHA HE COOTBETCTBYIOT KOHCTUTYILIMU, TOCKOIBKY CYII Clie-
Jan BBIBOJ, YTO OHHU, B OOIIEM, UMEIOT IOPUAMYECKYIO U JIOTH-
YECKYIO CBSI3b.

Pemenunem 1Y3-427/2013 ot 12 urons 2014 rona, cyx BBISICHUI,
YTO BTOpOE mpeniiokeHue abzamna 4 crateu 50 3akoHa O CyIbsX,
KOTOpOE 3BYUHUT Cienyroumm odpa3om: «Boiciimii coBer cyneit 00si-
3aH MpU MPEUIOKEHUN KaHauaara B cyabu Cyna mo agMUHUCTpa-

177



TUBHBIM TpaBOHApYHIEHUAM Win OCHOBHOTO CyAa, TMPENTIOKHUThH
KaHJuaara, KOTOpBIM Mpoiuen HadalbHoe oOydyeHue B CyneOHOMU
aKaJieMUU B COOTBETCTBUU CO CHEIMAIBHBIM 3aKOHOM», HE COOTBET-
ctByeT KoHCcTUTYIMH.

Ha ocHoBanum nonoxenuii ct. 50 3akoHa 0 CyAbsIX perlaMeHTH-
PYIOTCSI BOINPOCHI, CBA3aHHBIE C IPENJIOKEHUEM CYIEH, KOTOpBIE
BIIEpBbIE U30MPAIOTCS HA MECTO cyAbu. [Ipu 3TOM ocnapuBaemMbIM
ab3aueM 4 sToil crarbu 3aKkoHA periaMeHTUpyercs, 4to Buicmii
COBET cyner npemiaraet HapogHol ckynmuHe OIHOrO KaHAuJaTa
JUISL BBIOOpA KaKJIOTO CyAbH (TEpBOE MPEJIOKEHHE), a TAKXKE, YTO
Bricimmii coBeT cyzeit 00s13aH npu NpeayioKeHUN KaHau1aTa B CyIbH
Cyna mo agMUHHUCTPATUBHBIM IpaBOHApYyIIeHUAM Wi OCHOBHOTO
Cylla, IPeAJIOKUTh KaHAKaTa, KOTOPBIN MpolIes HayalabHoe o0yye-
Hue B CyneOHoi akaJleMUl B COOTBETCTBHHU CO CIEMATIBHBIM 3aKO-
HOM (BTOpOE MPEJIOKECHHE).

B oTHOmIEHNN CIOPHBIX KOHCTUTYILMOHHO-IIPABOBBIX BOIPOCOB,
KOTOpbIE 33J]aBaJUCh IO 3TOMY KOHCTHTYLMOHHO-CY/I€OHOMY €Iy,
Koncrutynuonnsiit Cyn caenan BbIBOJ, YTO pErIaMEHTHUPOBAHUEM
oOs3atenpHOTO TpeboBanus kK CoBeTy, MPH NPEINIOKEHUH KaHInua-
Ta B cynbu Cyma 1Mo aJMHHHUCTPATUBHBIM MPAaBOHAPYIICHHUSIM WM
OCHOBHOTO cyna, JODKEH OBbITh MPeIOKEeH KaHAMIAT, KOTOPBIH
mporren HadanbHoe oOyueHnue B CyneOnoit akanemun. Takum oOpa-
30M cTaBUTCs Nof Bonpoc KoHCTUTyIMeH yTBEpkKIEHHOE MOJI0XkKe-
Hue Bricuiero cosera cynen u ero KoHcTutynuen u 3akOHOM yTBEPK-
JICHHbIE KOMIIETEeHIIMU. B COOTBETCTBUU C 3THM, B Ka4eCTBE HE3aBU-
CHMOTO M CaMOCTOSATEJILHOIO OpraHa, 00eCleunBaoLIero caMmoCTos-
TEIbHOCTh CyHOB U cyned (abzary 1 crares 153 Konctutynun),
HaponHoii ckyniyze npeyiaratoTesi KaHAUIAThl B Cybu (cTaThs 154
Koncrutyrum n a63arr 1 crateu 51 3akoHa 0 Cynbsx).

N3 ocnapuBaemMoro noioKeHHs 3aKOHa BBITEKAET, YTO 3aKOHOAA-
TeJb, KOTOPBIH Ipolien HadaabHOe oOyuyeHue B CyneOHOI akaje-
MUH, UMEET OJHO3HAYHOE MPEUMMYIIECTBO IPHU MEPBOM BBIOOpPE B
OTHOLIEHUM BCEX APYTHMX KaHAWJATOB, KOTOPbIE COOTBETCTBYIOT
3aKOHOM IPEIyCMOTPEHHBIM YCJIOBUSIM BBIOOpa, HO KOTOpPBHIE HE
npouutm  HavaibHoe oOyueHue B CyneOHOM  akajgeMHH.
KoHCTUTYLIMOHHBIM Cy1 MOCYUTaN, YTO YacThiO OCHApHUBAEMOrO
nonoxenus crtarbu 50, ab3an 4 3akoHa HapyMIACTCsl MPUHIIMII
paBeHCTBA Ipa)<JAaH, KOTOPbIE HAXOJATCA B OJAMHAKOBOM MPAaBOBOM
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NOoJOXKeHuH, coracHo cT. 21 Koncrutynuu, npu yem nomnupaercs
Koncrurynueit rapantupyeMoe npaBo Ha BBIIOJIHEHHUE MTyOIMYHBIX
(GYHKIMI Ha paBHBIX YCIOBHSIX, conIacHo crathe 53 KoHncTuTtyuuu.
Ha stom mecte KOHCTUTYLHMOHHBIN Cyd OTMETWJ, YTO NPUHLIMII
3arpera IUCKPUMHUHALIMY 110 JTI000MY OCHOBAHMIO, HEJIBYCMBICIICH-
HO YTBEp)KJIECHHBIN mojoxeHuem ab3auna | crareu 46 3akoHa O
CyZIbsIX, @ UMEHHO IIPU BBIOOpE Cy/lel U MPENIOKEHUN KaHIUIaTOB
B CY/IbU.

HenpeaB3satbii cyq

Crarbst 6 EBporneiickoii KoHBeHIIMM O 3aluTe MpaB 4YeloBeKa U
ocHOBHBIX cB0OO/ (Hasee o Texcty: EKIIY), conep:kanue koTtopoii
He ornuvaeTcs oT crtarbu 32 Konctutyuum Pecnybmuku CepoOus,
rapaHTUPYET PaBO Ha CIPABEIIUBBINA Cy/I, HyHIAMEHTOM KOTOPOTO
SIBJISIETCS. NPUMEHEHUE BEPXOBEHCTBA MpaBa, B COOTBETCTBUU C
KOTOPBIM YTBEPKJAETCsI, YTO KaXJO€ MPaBO YEJIOBEKa JOJKHO
3alIMIIATHCS 3aKOHOM. B 3TOM CBSI3U NPUHSATHE PELICHUS 1O JIeJIaM
HE JOHKHO OBITh MPOU3BOJIBHBIM, U HE JOHKHO OBITh MPHHSTO B
yimepO TpaxkaaHuHa. 3HAUYEHUE MPHUHIMIIA BEPXOBEHCTBA TpaBa
ONpPENENATCS KaK KpaeyroiabHbIM KaMEHb JE€MOKPATUYECKOTO
obmectna.’

B cooTBeTcTBUU ¢ CyneOHOM MpakTUKOM, TpeOoBaHUE K Oecpuc-
TPACTHOCTH OTPAXKaeTCs B CYOBEKTHBHOM M OOBEKTHBHOM CMBICIIC.
Hemnpenp3stocTh mpeamonaraercsi 10 TOro MOMEHTa, Korja Oyaer
MOATBEPKJICHO MHOE, YTO B CYOBEKTHMBHOM CMBICIIE O3HAYaET, 4YTO
Cy/bsl HE TOJDKEH (DaBOPU3UPOBATH OJIHY CTOPOHY, JOKEH paboTaTh
0e3 MpeaB3sATOCTH, U HE JODKHBI CYIIECTBOBAaTh (aKThl U 0OCTOS-
TEJIbCTBA, KOTOPbIE MOTYT MOBJIUSATH HA JIMYHYIO HEUTPaIbHOCTH
cyaeil. TecT 0ObEKTUBHON HEMPEIB3ATOCTA B YACTHOCTU KacaeTcs
HaJUYHUsl BHEIIHUX OOCTOSATENBCTB, KOTOPHIE HE3aBUCHUMO OT TOBE-
JIEHUS CYJbHU, TO3BOJISIOT YCOMHHUTBCS B €ro OECIPUCTPACTHOCTH.
OOBeKTHBHAS HEIMPEAB3ITOCTh UMEET OIPOMHOE 3HAuC€HHE B yTO-
JIOBHOM CYJIOIIPOM3BOJICTBE. JTO 3HAYEHHE B YACTHOCTH KacaeTcs
TOTO, y4acTBOBAJ JIM CYyAbsl B Pa3HBIX CTaauAX Mpolecca, B TOM

7 ECHR, Golder, Cyneonoe pemienune, 1975 ron, ECHR, Horzby, Cyne6Hoe
pemenue, 1987 rog
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YUCJIE CIEJACTBEHHON CTa/UM, B KAUE€CTBE CYIbH, KOTOPBIM MPUHU-
MaeT pelleHre, WM B KaYeCTBE CY[bU, KOTOPbI MPUHUMAET pellie-
HHE B X0Jie TPOIIEyphI 110 kanobe.8

becnipuctpacTHOCT, B NPUHIHIE TPEANOJIAraeT OTCYTCTBHUE
MPEAB3ATOCTH WM TPUCTPACTHOCTH, HAJIMYME WM OTCYTCTBHE
KOTOPOI MOXKHO MPOBEPUTH pa3HBIMU criocobamu. B cooTBeTcTBUU
¢ cyneOHOI MpakTUKOW, Hajduuue OeCpUCTPACTHOCTU B 3HAYECHUU
ab63ama 1 crareu 6, TOHKHO OBITH YTBEP)KICHO HA OCHOBAHUH CyOb-
€KTUBHOT'O TE€CTa, TP YeM HYKHO YUUTHIBATh TUYHYIO YBEPEHHOCTD
1 TIOBEJIEHNE KOHKPETHOTO CyAbH. DTO 3HAYUT, YTO Y CyJIbU UMENACh
JMYHAS MPEAB3ATOCTh WIH MPEAYOeKIEHHOCTh 0 STOMY Jely; Ha
OCHOBAaHMH OOBEKTHUBHOTO TE€CTA HYXHO MPOBEPUTD, MPEATIOKUI JIN
Cyll, B KaueCTBE OpPraHa WM €ro COCTAaBHOM 4YacTH, JAOCTATOYHbIE
rapaHTuu, 4YToObl ObUIO MOXKHO HCKIIIOYUTH 00OCHOBAaHHOE MOJ03-
penne B ero 6ecnipuctpactHocth (ECHR, Fey v. Austriaon 24 ¢es-
pans 1993 rona; cepust A, Homep 255, ctp. 12, a63an 27; 28. u 30.;
ECHR, Wettstein v. Swtzerlad, Homep 33958/96, aG3arr 42).

B cBere cyObeKTUBHOTO TeCTa B Cy[eOHOM MPaKTHKE YCTAHOBJICH
IOPUHIINI, TI0 KOTOPOMY CYJ CUYHMTAeTCs CBOOOAHBIM OT JIMYHOU
npensssatoctu u npeayoexaeHHoctu (ECHR, Kyprianou v. Cyprus,
Ne73797/01, a63an 119). Cyn cuutaert, 4to JuyHas OecpUCTpacT-
HOCTh CyAbHM JOJDKHA MpEAnonaraTbcsi IO TOIO MOMEHTA, KOTAa
6y11eT MNOATBEPIKIACHO MHOEC (CM.: Wettstein, yxKE yKasaHHHﬁ ab3air
43). Kpome storo, Cyz 3aHsT TOUKY 3pSHHS U yCTAaHOBHUJ YCIOBHE,
B COOTBETCTBUU C KOTOPBIM HYKHO YTBEPJUTb, MPOSBUII JIU CYJIbS
Bpa)XKeCKOE OTHOIICHHUE WJIU 3JI0YMBIIIEHHOCTh MO JIMYHBIM MPUYH-
HaM (cm. De Cubber v. Belgium, 26 okts0ps 1964 rona, cepus A,
HOMeDp 86, ab3ar 25.).

KacarenbHo Bompoca OGecnpHCTpacTHOCTH Cy[ Ha IMpaKTUKE B
OCHOBHOM 3aHUMAJICS BOIPOCOM OOBEKTHBHOTO TECTa. 371€Ch MHE
XOTENIOCh ObI OTMETHUTb, YTO MMPOYHOTO Pa3/IEICHUS MEXKIY CyObeK-
TUBHOM M OOBEKTUBHON HENMpEIB3SITOCThIO HET. [[eno B Tom, 4TO
MOBEJICHUE CYIbU MOXET MPEACTABIATh OOBEKTUBHOE OIACEHUE
HENpPeB3sATOCTH, KOTOPOE MPUHAJJICKUT BHELUTHEMY HAOIIOATEII0
(0OOBEKTUBHBIA TECT), HO OJHOBPEMEHHO MOXXET BO3HHKATh U

8 ECHR, Piersak, CyneOHoe pemenue ot 1 okts10pst 1982 roxa. Series A, No.
53, Ne 30.

180



BOIIPOC €0 MJIM UX JJUYHOTO yOeKIeHHS (CYObEKTUBHBIN TECT) (CM.:
Kyprianou, a63air 119).

B oTHOmIeHNN OOBEKTUBHOTO TECTa HYKHO YTBEPAHTH, CYIIIe-
CTBYIOT JIM, HE3aBUCHMO OT TIOBEICHUS CYIbH, (DAKTBI KOTOPBIC
MOJKHO TIPOBEPHUTH M KOTOPBIE BHI3BIBAIOT COMHEHHUE B €r0 Oecrprc-
TpacTHOCTh. Clie10oBaTeNIbHO, MPU MPUHATHUU PEIICHUS CYILECTBOBA-
Ja JM MO KOHKPETHOMY MPEIMETY 3aKOHHas MPUYMHA OIacarhCs,
YTO CIUHOJNUYHBIA CyIbs WIW CyIACOHBIH OpraH, COCTOSIIUN W3
Cylei, He sIBIsieTcsl OeCIIPUCTPACTHBIM, a TaKKe, YTO MHEHHE KOH-
KPETHOTO CyJbU SIBJIACTCS BaXKHbIM, HO HE peluTesbHbIM. CaMbiM
BQXXHBIM SIBIIIETCS TOT (DaKT, YTO ITO MOXKET OBITh OOBEKTUBHO
060cHoBaHO.?

IIpakTnka Koncrurynuonnoro Cyna

B xome mpouenypsl KOHCTUTYUHMOHHOM KajloObl MO MAEly
VYx-4461/2010 ot 12 nexabps 2013 rona, Koncrurymmonusiii Cyn
MPUHSI PEIlIeHHE O HApYyIICHUH MpaBa Ha CIIPABEAJIUBBIN CyJl Tiepea
PEryIsipHBIMU CyJJaMU B CBSI3U C YTOJIOBHBIM JI€JIOM BOEHHOTI'O Mpe-
CTyIUJIEHUS. B 3TOM KOHCTUTYUHOHHO-CyAeOHOM mpoleaype 3asBu-
TeIb KOHCTUTYIIMOHHOM >KanoObl yKa3bIBae€T, YTO HMEET MECTO
HapylllEHUE MpaBa Ha CIPaBEJIMBBIA U OECHPUCTPACTHBIM CYII,
MIOCKOJIBKY B XOJI€¢ MNPHUHATHS OCIIAPUBAEMOTO PEILICHUS] BTOPOM
WHCTaHIMEN ANeUsIIMOHHOro cyjaa B benrpane, B kauecTBe npen-
cenarenss Komurera ygactoBan cyapa C.I1. OTot cynaps B cooTBET-
CTBUU C 3aKOHOM JOJKCH OBLIT OBITh OTBEJICHHBIM, ITOCKOJIbKY OH
HEOJIHOKPATHO AaKTUBHO YYacTBOBAJ B NPHUHATUU PEUICHUN cyna
NEPBOM MHCTAHLIUH, KOTOPBIE MPSAMO MOBJIUSIN HA PEIIEHUE EPBOM
WHCTAHIUHU, & UMEHHO TIPHU MPUHATUU PEIICHUS O IPUCBOCHUU CTa-
Tyca cBuuerens moja 3amurtoi oosuHsiemoro C.II., mo 3asBlieHHIO
KOTOPOTO, TI0 MHEHHIO JJAHHOTO 3asBUTEIS, MPUHSAT OOBUHUTEIHHBIN
MIPUTOBOP MPOTUB HETO.

PaccmoTpeB 000CHOBaHHOCTH 3TOTO yTBepkAeHUS, KoHCTUTY1IH-
ounblii CyJ1 cienan BBIBOJ, YTO OCIIAPUBAEMBIM TOJIOKEHHEM ab3a-
na 1 crarbu 32 KoHctutyiuu, oOBHHSEMOMY B YTOJIOBHOM CYJIO-
MIPOU3BOJICTBE KPOME MPOUYETO rapaHTUPYETCs U MpaBo Ha Oecrpu-
CTpacTHBIN cyln. DTO MpaBO, B COOTBETCTBUHU C KOTOPHIM Oecrpu-

9 ECHR, Micallef v. Malta, Cyne6noe pemenue 15 oxrsaops 2009 rona,
HoMep 17056/06, a63arsr 93, 95 u 96.



CTPACTHBIN CyJl IPUHUMAET pelieHue 00 000CHOBAaHHOCTH MO/I03pe-
HUS, TIPEACTABISIONIETO COOOW MPUYUHY OTKPBITHS MPOIETYPHI,
BKJIOYasi 1 OOBHHEHHE MPOTHB OOBHHSIEMOTO. JTa KOHCTUTYIIMOH-
Has rapaHTus OpeaycMoTpeHa nojoxeHusamu crarbu 40 3YC, B
Ka4eCTBE OTIEIbHOTO HHCTUTYTa YIOJIOBHOTO IPOILECCYyaIbHOTO
npaBa — OTBOJ| CY/bH.

Koncturynmonnsiit Cyn cienan BBIBOJ, YTO ratio legis MHCTUTY-
Ta OTBOJA CYyAbM OOECIEYMBAET, YTO CY/Abs, KOTOPBIN, KCTaTH,
aOCTPaKTHO CIMIOCOOEH OCYIIECTBIATH CyACOHYIO (PYHKITHIO B TFOOOM
YTOJIOBHOM JIeJI€, HE YYaCTBYET B XOJI€ MPOIIETyPhl IO KOHKPETHOMY
YTOJIOBHOMY JI€ITy, IOCKOJIbKY CYIIIECTBYET ONpEe/eIeHHAs PUYMHA,
KOTOpasi CTABUT IOJI COMHEHHUE ero 0eCpuCTPacTHOCTb. DTO MOXKET
ObITh KOHKPETHBIN JTUYHBIA HHTEpEC CyIAbM B KOHKPETHOM Jieje,
CYILLIECTBOBAHHUE OIPEAEIEHHOTr0 OTHOUIEHUSI CO CTOPOHAMHU U JIpY-
TUMH yYaCTHUKAMH YTOJOBHOTO JIeia, WJIM BBIOJTHEHUE B OTHOM
YrOJIOBHOM [IeJIE CYAEMCKUX WIM HEeCYAeUCKUX (YHKIHH.
Yka3zaHHbIE OCHOBAHUS ISl OTBO/AA ObUIM MPEAYCMOTPEHBI B MyHK-
tax 1-5 craten 40 3YC; ux HaJIMune IBISIETCS OCHOBAHUEM JJIST 00sI-
3aTeNbHOTO 0TBOMA cyneu. C Apyroil CTOPOHBI, MOJIOKEHUEM ITyHKTA
6 crarbu 40 3YC, npeaycMaTpuBaeTcs, YTO CyJbsl UIIU MPUCSKHBIN
CyZlbsl HE MOTYT OCYLIECTBIISITh (DYHKIUIO CYAbH, €CJIH CYLIECTBYIOT
00CTOATENBCTBA, KOTOPHIE SBISAIOTCS MPUYMHON MOJO3PEHUS B €T0
OecrnpucTpacTHOCTb. B 1aHHOM ciiydae nmpu4KMHA OTBOJA OIpeere-
Ha B 001eM nopsake. Ee Hainuue He sSBisieTcs camo 1o cede JocTa-
TOYHBIM JJIs1 0OTBOZA Ccyabu. Kpome 3TOro HykHO, YTOOBI Cy[, KOTO-
pbIil IPUHUMAET COOTBETCTBYIOIIEE PEIICHUE, OLICHWI, UMEIOT JIn
yKa3aHHbIE MPUYMHBI 3HAYEHUE, KOTOPOE B KOHKPETHOM CiIydae
SIBJISIETCS OCHOBOM JIJIsl OTBOJIA CYJIbH.

PaccmotpeB Bce (akThl 1 oOcTosITeNnsCTBa yuactus cyasu C.B. B
NPUHITHH PELICHUsI O MPUCBOCHUM CTAaTyca CBUJETEINS MO 3allu-
TOM W TPOMJIECHUU NPEIBAPUTEIHLHOTO 3aKIIOUYCHHSI, IMOJIy4aeTCs
WHOM CMBICII, €CJIM 3TU (haKThl paCCMaTPUBAIOTCS B CBSI3U C TEM, UTO
OH, B Ka4eCTBE Cy[bU AMEIUISIMOHHOTO Cy/a, BBIMOIHST (DYyHKITUIO
npeaceaarens aneuISIMOHHON KOJUIETUH U CYIbU-IOKIIaT4iKa, B
xoje npuHATHs ocrapuBaemoro pemrerus Kxl1.11o2-1/10, koTopbim
MOJTBEPKICHO pellIeHne NMepBONH MHCTAHIIMM OTHOCUTEIBHO 3asBH-
TeJsl KOHCTUTYIIMOHHOM 5Kaslo0Bbl,
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MHoOrocTOpoHHHE IpolieccyalbHble posid, KoTopble cyapsi C.B.
UMell B pa30uparesibCcTBE NePBOil NHCTAHIMY, B KAUECTBE Mpecea-
tens OkpyxHOro cyaa B benrpane, npuHuMas pemieHus mo tpedo-
BaHUAM 00 OTBOZAE JCHCTBYIOIIMX CYJEH, KaK 4WiIeH CHEelHaJIbHON
KOJUIETUH, KOTOpasi IPUHsJIA PELIEHUE O IPUCBOEHUH OOBUHSAEMOMY
C.II. craryca cBueTelNIs O/ 3aLUTOM, a TAKXKe YUYUThIBas TOT (DaKT,
YTO OH MPUHUMAJI pEUIEHHWE O NPOUIEHUU MPEABAPUTEIHHOTO
3aKJIF0YEHUs] OOBUHSAEMOTr0, HE MOTYT ObITh 00OCHOBAHBI B MOPSIJIKE,
B KOTOpOM 3TO caenan 3amectutens B.D. nmpencenarens Amnen-
JSIMOHHOTO cyna B benrpaze, KoTopelii B KauyecTBE HEOOOCHOBaH-
HOTO OTKJIOHWJI TpeOOBaHME 3alIUTHUKA OOBHUHAEMOIO 00 OTBOJE.
beccniopHo, cyzbsi, B COOTBETCTBUU CO CBOEH (DyHKIIMEH U COTIIACHO
3aKOHa, 00s13aH B JJIOOOM CiIy4yae COXpaHUTh BEPY B CBOIO HE3aBUCH-
MOCTb U OECTIPUCTPACTHOCTh. ITO, IO MHEHUIO KOHCTUTYITMOHHOTO
Cyna o0 0OCTOSITENhCTBAX KOHKPETHOTO CiIy4as, HEJIb3s CUHUTATh
JOCTaTOYHBIM [UIsl JNMMHHALMM OOBEKTUBHOIO ONACEHUsl OTHOCH-
TeapHO OecnpuctpactHoctd cyapu  C.B. WHbiMu cioBamu,
Koncrutynmonnsiii Cysi cCUuTaeT, 4T0 MHOTOCTOPOHHE YYacTHE CYIbH
C.B. B pa3OuparesnbcTBe cyJa NepBOil HHCTAHIMU, U PELIEHUs, KOTO-
poe Tpu 3TOM NPUHUMAIOCH, MPEACTABIIET CO00I 0OCTOATENHCTRA,
KOTOpbIE, B paMKax €ro €XeIHEBHOIO Y4acTHs B JIaHHOM Jielie B Ka-
YeCcTBe Mpeceares aneusIiUOHHON KOIErHd U CyAbU-OKJIa4u-
Ka ANIeJUTLIMOHHOTO cynia B benrpase, BbI3bIBaOT MOA03PEHUE B IIPH-
CTPACTHOCTH B COOTBETCTBHH C TyHKTOM 4 crathu 40 3YC.10

OtHocutenbHO pemieHust Konctutynnonsoro Cyna o KOHCTUTY-
nrMoHHOM xanobe Yxk-337/2012 ot 11 nexabpsa 2014 roga, Bo3HU-
KA€T CHOPHBIM KOHCTUTYLMOHHO-IIPABOBOM BOIPOC, KOTOPBIM Ka-
caeTcsl MpaBa Ha CIpaBeUIMBbIA U OecrpucTpacTHbIN cya. B xome
IIPOM3BOZCTBA MO JEIy, KOTOPOE MPEIIIECTBOBAIO KOHCTUTYLMOH-
HO-CyZeOHOMY JIely, IPUHATO YaCTUYHOE pEIIeHHE NePBOil HHCTaH-
1uuu, B kotopoM cyabs JI.C. yyacTBOBaJl B KauecTBE NpeaceaTelis
Komternu cyna nepBoif MHCTAaHIMM. YKa3aHHOE YaCTHMYHOE pelle-
HUE OTMEHEHO pellleHneM Briciero cyna, mocie yero Aejio Bo3Bpa-
IIEHO Ui MOBTOPHOIO cyzna. B Xxone moOBTOPHOro paccMOTpeHHs
Jiesa B cyJie IepBOil MHCTaHUUU, nTpeacenareneM Koseruu, kotopast
IpUHsIa ocrapuBaeMoe peueHue, obi1 cyaps b.OK. 3Hauut, cynps

10 ECHR, PerotePellon v. Spain, Pemenue cyna ot 25 urosnst 2002 rosa, ad3a-
el 46—48.
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JI.C. He y4acTBOBAJI B IPUHSTUU CyJAeOHOTO PEIICHHS TIEPBOM MHC-
TaHIMH, OCIApUBAEMOTo kano0oil. OmHako, B KaueCTBE BTOPOTO
yrieHa Konernu aneyuissiinoHHOTO cy/la OH Y4acTBOBAJ B MPUHITHH
ocnapuBaemoro pemieHust k. 6597/11 or 24. nosiops 2011 roxa,
KOTOPBIM TIOATBEPXKAACTCS PEIICHHE Cyla MEpPBOW WHCTAHIUU, U
KOTOPOE€ OCHOBBIBACTCS HA TEX K€ NMPUUNHAX, HA KOTOPBIX OCHOBHI-
BACTCsI M pEIICHNE TIEPBOM WHCTAHIINN.

[TockonbKy 3asBUTENM KOHCTUTYIIMOHHOHM >KaloObl HE CTaBWIIH
0JT BOIIPOC CyOBEKTUBHYIO OecnpuctpacTHOCTh cyabH JI.C, Tak Kak
OHH TOJBKO OCIIOPHIIA COCTAaB ATEJUISIIMOHHOTO CY/Ia, O TOH MpH-
YUHE, YTO BBHINICYTIOMSHYTBIA CYIIbsl 10 STOMY JIETy Y4acTBOBAaJ B
MPUHATHS YaCTUYHOTO PEIICHUS Cy/a MepBoi nHCcTaHuu, KoHcTu-
TynroHHBIH CyJ1 yKa3aHus 3assBUTEIIS TPOBEPSLT PUMEHEHUEM 00b-
€KTUBHOTO TECTa.

Koncrurynuonnsiit Cyzn KOHCTaTMpPOBAJl, YTO TOJOKECHHUSIMU
ab3ama 1 crareu 66 Ilpoueccyansnoro Komekca mpemycMOTpeHBbI
MPUYUHBI OTBOZAA CyJIEH MO CUIIe 3aKoHA; B ab3are 2 mpemaycMmarpu-
BAIOTCA MPUYMHBI OTBOJA CY/AEH, OTHOCHUTEIBHOTO Xapakrepa —
HaJU4he OOCTOSTENbCTB, KOTOpPHIE CTaBAT IOJ COMHEHHE Oec-
NPUCTPACTHOCTH Cy[IbU. B 3TOM ciydae olleHKa MPUYUHBI OTBOJA
OCYIIECTBIISIETCSI B COOTBETCTBHH C OOBEKTUBHBIMH KPUTEPHUSIMH.
[{enpro BBIMICYTIOMSIHYTHIX TTOJIOKEHUN 3aKOHA SIBIISICTCSI yCTpaHe-
HUE MO/I03peHust B OecrpucTpacTHOCTH cyaa. OO 3TOM BbICKazalics
u ECIIY, cuutas, 4ro pedb UIET O BOMPOCE JOBEPHS, KOTOPHIMU
CYIIbl JOJDKHBI TIOJIB30BATHCS B OOIIECTBEHHOCTH JIEMOKPATHYECKO-
ro obmectsa (cM. pemenne cyna ECHR, Castillo Algar v. Spain, ot
28 oktsa6ps 1998 roxa, abdzai 45).

[To muenuto Kouctutynmonnoro Cyna, Ha OCHOBaHMHM TOTO
dakra, uro cyaps JI.C. mpu NPUHATUU YaCTUYHOTO PEIICHUS 3aHU-
MaJicsi BOIPOCAMU, UMEIOIIUMH 3HAYCHHE JUIsI KOHKPETHOTO CIIopa,
JUISL €TO CYIIECTBA, MOXKHO CJIENIaTh BBIBOJ, YTO OH UMeI C(OPMHPO-
BaHHYIO MO3HUIMI0O 00 0OOCHOBAHHOCTH HMCKa 3asBUTENsSA, JO TOTO,
KaK penieHue cyaa nepor uncranuuu B 2010 rogy crano npeame-
TOM paccMoTpeHnus Kosieruu anemisiuoHHOTo cy/a, 4IeHOM KOTO-
poro oH Obut. KOHCTUTYIIMOHHBIN Ccy chOopMUpPOBaAT TOUKY 3pEHUS,
B COOTBETCTBUH C KOTOPOH TOT (DaKT, YTO CyAbsl MO OAHOMY JETy
y4acTBOBaJ B MPHUHATHU PEHICHUS CyJa TEPBOH WMHCTAHIUH, XOTSI
9TO pElIeHHEe OTMEHEHO, W YTO OH IIOTOM, B KauecTBE 4YJIeHa
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Kosernu cyna BTopoil MHCTaHIIMM IPUHKUMAJ PELIEHUE T10 Kanooe
3asiBUTEJISI IPOTUB PELICHUS Cyla MMepBOM MHCTAHLIMM, B IPUHITHU
KOTOPOTO OH y4acTBOBaJ (MPHU 3TOM B 00OMX CIydasiX pelieHus, B
INPUHATUU KOTOPBIX ATOT Cy/Absl y4acTBOBAJ, ObUIM HEBBITOJHBIMU
JUIS 3asBUTEJISA), CO3/1aJ0 CHUTYallMi0, B COOTBETCTBHM C KOTOPOMH
3asgBUTEIh MOXKET OOBEKTUBHO COMHEBAThCSI B OECHPUCTPACTHOCTH
ANeJUSILIMOHHOIO CyAa, OTHOCUTENIBHO €r0 COCTaBa, IMOCKOJIBKY 10
OPUHSTHS PEIICHUs] CyAa BTOPOIl MHCTaHUMU ofuH wieH Komneruu
9TOrO CcyJa UMeJ YETKO BBICKAa3aHHYIO, T.€. COPMHUPOBAHHYIO MO3H-
IL[UIO O CYLLECTBE ITOIO CIOpa.

B cBs3u ¢ BeiensnoxeHHbM, Koncturynonusiii Cyn oTMeuaer,
yto B pemennn ECITY I'ony6oBuu nmpotuB XopBaTuu, oT 27 HOAOPs
2012 roma, TOT (pakT, YTO OAMH CyAbsl B JBYX Pa3HbIX, HO (DaKTH-
YECKH M I0OPUANYECKH B3aMMOCBSI3aHHBIX JIeJlaX, B HAa4aje y4acTBO-
BaJI B MPUHATHH PELICHUs Cy/la MepBOM MHCTAHIIUU, KOTOPOE OBLIO
OTMEHEHO, a MIOTOM B NPUHATUN PELIEHUS CyJa BTOPON MHCTAHLIUU
10 JPyromy Jeiy, sIBJISETCS T0CTAaTOYHbIM, YTOOBI 3TOT CYJ clejall
BBIBOJI, YTO PEYb MJET O HApYyLICHUH IIpaBa HA CIPABEIJIMBBIA CYJ.
ECITY nocuuran, 4yTo HE UMEET 3HaYE€HUsI TO 0OCTOSITEIBCTBO, UYTO
CyZlbsl HE YYacTBOBAJI B IMPHUHATHHM PELIECHUS OCIAapUBAEMON Kajo-
Obl, MOCKOJIBKY y CYZIbU YK€ uMenach c(hopMUPOBAHHAS TTO3UIIHSI 00
000CHOBaHHOCTH TpeOOBaHUs (CMOTPHU MO3ULIKIO 57 BbIIIEyKa3aH-
HOTO pemieHus cyna). Mnentuunyro mosuruio ECIIY 3ansn u B
OTHOIIeHUH cyaeOHoro pemenust basmmkueB npotus BIOPM, ot
25 oxts16ps 2011 roga (emotpu nozuruio 37). Kpome sroro, ECITY
B cyneoHoM pewenun [llopruu npotus Cepobun, ot 3 Hoa0ps 2011
rojla yCTaHOBWJI HaJU4KME HapyLIEHUs IpaBa Ha OECHpPUCTPACTHBIMI
CyJl, IOCKOJIBKY OH ITOCUHTAJ, YTO PE3YJIbTaThl OObEKTUBHOIO TECTA
HE SIBJISIFOTCS YAOBIETBOPUTEIBHBIMU, TAaK KAK JIBA CyIbU YYacCTBO-
BaJM B IPUHATHM PELIEHUN B B3aUMHO CBSI3aHHBIX CIIOpaxX MEXKIY
OJTHUMU U TEMU K€ CTOPOHAMHU, B NOPSAJKE, B PE3YIBTATE KOTOPOTO
9TH CHOpPHI 3aKOHYMJIMCH HEOJIaronpusTHO AJIs 3asBUTENS (CMOTPH
no3unuu 69 u 70 BblIeyKa3aHHOTO CY/I€OHOIO pELIeHHs).

[To BeIIEyKa3aHHBIM NpUYMHAM KOHCTUTYLIMOHHBIN Cy/ MOCYH-
TaJl, 9YTO HAPYIIEHO MPABO 3asIBUTENSI KOHCTUTYIIMOHHOH JKa100bI Ha
OecrnpuUCTpPacTHBIA CyJl KaK 3JIEMEHT IpaBa Ha CIPaBEJIUBBIN CYI,
OTMEHMUJI 3TO pelIeHre U NOoTpeOoBall MOBTOPHOTO MPUHATHUS pelle-
HUS 110 %Kaylo0e JIMLa, MOJAaBIIEro Kayooy.
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Pe3rome

CoBpeMEHHOE KOHCTUTYLMOHHOE TOCYJapCTBO M TOCYAApCTBO
BEPXOBEHCTBA IPaBa CO3JAET JJIs BCEX BMECTE W JJIA KaXKIOro B
OTJENBHOCTU 0053aTeBLCTBO BECTU ce0sl M pealin30BaTh CBOM MpaBa
u 00s3aTe’nbCTBA B COOTBETCTBUU C BEPXOBEHCTBOM 3aKOHA H
Konctutynuu. KonTposnp 3a peanusanueil 3TUX OCHOBHBIX IPaBO-
BBIX MPUHIUIIOB, HA KOTOPBIX 3MKJIETCSI KOHCTUTYLIMOHHBIN U Tpa-
BOBOM MOPSIIOK KOHCTUTYLIHOHHOI'O TOCYJapCTBa, IOPYYEH B YacCT-
HOCTHU KOHCTUTYIIMOHHBIM Cy/iaM, KOTOpbIe TI0 OykBe KoHcTUTyIHH
MMEIOT MOHOIIOJIMIO ITPU OCYILECTBICHUN KOHTPOJISI KOHCTUTYLIMOH-
HOCTH Y 3aKOHHOCTH.

HoBble KOHCTUTYLIMOHHBIE KOHUENIIMM COBPEMEHHBIX IOCYIapCTB
MIPUBEJIN K PEBOJIFOLIMOHHBIM U3MEHEHUSIM OTHOIIEHUIN MEXy cyneo-
HOM BiacThio U KoncTtutynmonusiM Cyiom. COBpEMEHHOE KOHCTHUTY-
LIMOHHOE TOCYIapCTBO NpUAAI0 HOBYIO posib KoHcTuTynmu, npaso-
MOPAIKY B 11e7oM, T.€. Konctutynmonnomy Cymy u cyaeOHO# BIacTu.
[1o MoeMy TMYHOMY MHEHMIO, ITO COACUCTBYET KaK YKPEILJICHUIO BEp-
XOBEHCTBa MpaBa, Tak U KOHCTUTYLMU, B YACTHOCTU OOECIEYEHUIO
JNEUCTBEHHOM 3aIlUThl I'apaHTUPYEMBIX KOHCTUTYLMEH OCHOBHBIX
cB00OO/ 1 TpaB yesnoBeka. Kpome 3Toro, 310 0603Ha4aeT mpaBo 1 00s-
3aTeNIbCTBO KOHCTUTYIIMOHHBIX Cylel U CyJeOHOM BiacTu JEHCTBO-
BaTh NapajieIbHO U BMECTe, 00ecreunBas COTpYAHUYECTBO B paMKax
CBOMX KOHCTUTYIIMOHHBIX MOTHOMOYUH.
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Nikola IVANOVSKI

President of the Constitutional Court
of the Republic of Macedonia

"THE ROLE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF MACEDONIA IN PROTECTION
OF FUNDAMENTAL RIGHTS AND FREEDOMS"

Dear President,

Dear Colleagues, Ladies and Gentlemen,

Allow me first of all to thank the host, the Constitutional Court of the
Republic of Azerbaijan, for the invitation to the Constitutional Court of
the Republic of Macedonia and to me personally as its President, to take
part in the event on the occasion of the celebration of the 20th anniver-
sary of the Constitutional Court of the Republic of Azerbaijan and for the
opportunity to address this distinguished gathering.

"Everyone is entitled to all the rights and freedoms ... without distinc-
tion of any kind, such as race, colour, sex, language, religion, political or
other1 opinion, national or social origin, property, birth or any other sta-
tus."

The ideal of a free human being can only be achieved if conditions are
created that enable everyone to enjoy their economic, social and cultural
rights, as well as their civil and political rights. Starting from the essence
of the human being and his inherent dignity, equal and inalienable rights

1 Article 2 of the Universal Declaration of Human Rights of 1948.
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are a necessary condition for his freedom and full development and for
the development of justice and prosperity. The individual has the right to
be informed of human rights and fundamental freedoms on the one hand,
but also has a duty towards other individuals and towards the communi-
ty he belongs and responsibility to pursue the promotion and genuine
respect for the rights and freedoms of the individual and citizen, on the
other hand.

If the conceptual structure of the 1991 Constitution of the Republic of
Macedonia is considered, it can be seen that there 1s a mutual relation-
ship between the Constitution and the freedoms and rights of the indi-
vidual and citizen. By putting the citizen at the heart of the constitution-
al and political system the Constitution guarantees the freedoms and
rights and creates constitutional and legal framework for their exercise.
The Constitution could not have the attribute of an "act above the acts"
if it contains no provisions guaranteeing the freedoms and rights of the
individual and citizen. The freedoms and rights are an essential element
of the Constitution.

The very conceptual structure of the Constitution regarding the free-
doms and rights of the individual and citizen confirms their paramount
relevance from two aspects: first, fundamental freedoms and rights of the
individual and citizen recognised in international law and set down in the
Constitution are determined as one of the basic values of the constitu-
tional order of the Republic of Macedonia and second the constitutional
provisions on the freedoms and rights of the individual and citizen pre-
cede the constitutional provisions on the organisation of state powers.

Republic of Macedonia is among the countries that have incorporated
the European Convention for the Protection of Human Rights and
Fundamental Freedoms in the domestic legal order by Article 118 of the
Constitution. In order for international documents to become part of
national law in the Republic of Macedonia, they should be ratified by the
Parliament and such ratified international agreement must be consistent
with the Constitution. These two criteria are met in relation to the
Convention and it is an integral part of the internal legal order and as such
1s a source of law as well as a guide to what extent to interpret the con-
stitutional and legal norms devoted to human rights, that is, how they
should be operationalised through appropriate legislation.

The constitutional jurisdiction of the Constitutional Court of the
Republic of Macedonia to ensure the exercise and protection of the free-
doms and rights of the individual stems from the very constitutional
guarantee of the freedoms and rights, in accordance with Article 50 of the
Constitution — "every citizen may invoke the protection of freedoms and
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rights established by the Constitution before the courts and before the
Constitutional Court of the Republic of Macedonia through a procedure
based upon the principles of priority and urgency."

The activity of the Constitutional Court of the Republic of Macedonia
consists primarily of assessing the constitutionality of laws and other
adopted legal acts. Although undoubtedly this activity of the Court in
essence protects human rights and freedoms, the other activity of this
Court refers specifically to issues of concrete individual cases concern-
ing human rights and freedoms. This authority is provided for in Article
110 line 3 of the Constitution, which includes "... freedom of belief, con-
science, thought and public expression of thought, political association
and activity and the prohibition of discrimination against citizens on
grounds of sex, race, religion, national, social and political affiliation...".
Thereby, I must note that unlike other countries which provide constitu-
tional legal protection of all constitutionally guaranteed rights and free-
doms, the Constitution of the Republic of Macedonia is rather restrictive
opting for a system of positive enumeration of those rights and freedoms
on the protection of which the Constitutional Court is competent to
decide. This limiting provision narrows the scope of activity of the
Constitutional Court in the direction of protecting and guaranteeing the
effective exercise of freedoms and rights on the one hand, and makes
inexpedient the application of the individual to the Court concerning the
protection of other constitutionally guaranteed freedoms and rights.

However, irrespective of the limited scope of protection of human
rights and freedoms the other characteristics of this remedy indicate that
it is an essential or a possible constitutional complaint. This is supported
by the fact that it is allowed with an application to challenge court deci-
sions and other administrative decisions which violate the rights covered
under Article 110 line 3, with the possibility for these decisions to be
declared null and void.

Considering the case-law of the Constitutional Court of the Republic
of Macedonia regarding the issues for the criteria for restriction of human
rights and freedoms, the inevitable question that is raised is that of poten-
tial impact, that is, the ratio of jurisprudence and precedent law of the
ECtHR in case-law and the impact of European Convention for the
Protection of Human Rights and Fundamental Freedoms on the case-law
of the Constitutional Court.

The Constitutional Court of the Republic of Macedonia seeks to fol-
low this law in an appropriate manner and within its capabilities. In this,
the opinions and views in the decisions of the ECtHR on certain legal
institutes and questions are used and presented as arguments for clarifi-
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cation or further explanation, that is, interpretation of same or similar
issues that are adjudicated before the Constitutional Court. Thus, they
also have a corresponding impact on the decision-making.

Moreover, given the possibility of applying the principle of subsidiar-
ity under Protocol 15, the protection of freedoms and rights provided for
by Article 110 line 3 of the Constitution provides the judges of the
Constitutional Court with an opportunity, through the formulation of
their decisions, to engage in practical application of the treaties that pro-
tect human rights and the interpretation of the Convention and the case-
law allows uniform acceptance of common standards and practices in
protecting human rights in Europe.

Due to the restrictive jurisdiction of the Court, the number of filed
applications for protection of freedoms and rights is relatively small.
Hence the principle actio popularis gains in importance because the
abstract control of laws and regulations through this principle appears as
a matter of public interest and thus is a means of achieving indirect pro-
tection of human rights and freedoms which in a certain way compen-
sates for the limited competence of the Court in achieving this protection
in a direct way.

The Constitutional Court of the Republic of Macedonia so far has not
conducted public opinion poll. However, based on the applications that
citizens lodge every day requesting appraisal of the laws and bylaws or
requesting protection of freedoms and rights it can be concluded that cit-
izens have a high degree of confidence in the work of the Court and often
see it as the last and most authoritative body for protection of the consti-
tutionality and legality and for protection of their freedoms and rights.

By removing the normative acts which violate human freedoms and
rights the Court seeks to contribute to the universal values of the legal,
democratic, civil and social state becoming a reality and an integral part
of everyday life of citizens. Regardless of all the changes and challenges,
the highest purpose of the Court is to be a major pillar of modern living,
by strengthening and protecting the constitutional system and constitu-
tional rights of all citizens.

At the end of this address of mine, on my personal behalf and on
behalf of my fellow colleagues judges and employees in the
Constitutional Court of the Republic of Macedonia, allow me once again
to congratulate this great jubilee and wish you much success in dealing
with the challenges ahead of the Constitutional Court of the Republic of
Azerbaijan.

Thank you for your attention.
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Omir OLIYEV
Baki Dovlot Universiteti Hiiquq
fakiiltesinin dekani
hiiquq tizro elmlar doktoru, professor

QLOBALLASMA SORAITINDO INSAN HUQUQLARINA
YENI BAXIS VO ONLARIN MUDAFioSI MOSOLOLORI

Hormotli Sodr!

Hormatli konfrans istirakgilari!

Icazo verin Baki Dovlot Universitetinin Hiiquq fakiiltosinin kol-
lektivi adindan dovlst hakimiyyati sisteminde miihiim rol oynayan
Azorbaycan Respublikasi Konstitusiya Mohkomasinin yaradil-
masinin 20 illiyi miinasibati ilo hamini tobrik edim.

Konstitusiya Mohkomasi foaliyyatini Konstitusiyanin aliliyi
prinsipi asasinda quraraq Ozilinii insan hiiquq vo azadlhiglarinin
miidafiosinin somorali mexanizmi kimi tosdiq etmisdir.

Ominom ki, Konstitusiya Mohkomasi daima, Konstitusiyamizda
tosbit edilmis miiddoalar1 vo ganunlari birmonali sokildo totbiq
edorak onlarin aliliyinin osl tominatgist kimi ¢ixis edocokdir.

Qloballagsma soraitindo insan hiiquglarina yeni baxis bir neg¢o
istigamotdo miioyyon edilo bilor. Ilk ndvbads, insan hiiquglar
sahosindo beynolxalq hiiququn rolunun daha da artmasi geyd
edilmolidir. Bundan basqa, insan hiiquglar1 sahosinds beynoslxalq vo
milli miidafio mexanizmlorinin tokmillogdirilmosi do xiisusi yer
tutur. Qeyd edilmolidir ki, insan hiiquglarinin miidafissi 6ziindo bir-
biri ilo six baghi olan iki osas elementdon ibarotdir: insan
hiiquglarinin beynolxalg-hiiquqi miidafiesi vo insan hiiquqlarinin
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miidafiosinin dovlotdaxili tominat sistemlori. Hor iki elementin birgo
qarsiligh slagesinds va bir-birini tam ohats eds bilmasi soraitinda
insan hiiquqglarinin tam tominat sistemindon séhbat gedo bilor. Daha
sonra, muasir dovrde insan hiiquglarinin mozmununun daha da
geniglondirilmasi tendensiyasi giiclonmokdadir. Eyni zamanda, yeni
nosil hiiquglarin formalagmasi1 vo onlarin comiyyotdo rolunun
artmasi da geyd edilmolidir. Bundan basqa, globallasmanin 6ziiniin
insan hiiquqlarina gatirdiyi tosir do yaddan ¢ixmamalidir.

Ogor sohbot insan hiiquqglarinin miidafissindon, bu sahads
beynolxalq omokdasligdan gedirso, onda beynolxalq vo milli
(dovlotdaxili) hiiququn, insan hiiquqlar1 {izro beynolxalq
standartlarin vo dovlatlorin daxili solahiyyatlorinin qarsiliqh slagosi
problemlori ortaya ¢ixir. Bu problemlorin xarakteri homiso
dinamikdir. Biitovlikds, diinyada gedon doyisikliklor, beynalxalq
hiiququn vo insan hiiquglar1 sahasindo beynolxalq omokdaslhigin
inkisafi bu problemin holline daim genis sistemli yeniliklor gatirir.
Biitiin saholordo oldugu kimi, insan hiiquqglar1 sahosindo do
beynolxalq hiiququn milli hiiququn tokmillogdirilmasi faktoru kimi
cixis etmosi tam osashidir. Biitovliikdo, beynolxalq hiiquq milli
hiiquq sistemlorinin normal faaliyyot gdstormosi vo onlarin
inteqrasiyasi ti¢lin olverigli sorait yaradir vo ya beynolxalq hiiquq
olmadan milli hiiquq sistemlorinin zonginlogmasini tasovviir etmok
cotindir. Lakin geyd edilonlor he¢ do milli hiiququn rolunu azaltmur.
Belo ki, beynolxalq hiiquq normalarinin somoraliliyi noinki onlara
beynolxalq soviyyado omal edilmasindon, homg¢inin dovlstdaxili
miinasibatloro neco realizo edilmosindon asilidir vo ya basqa sozlo,
insan hiiquqlarinin midafio sistemino onun somoraliliyi noqteyi-
nozorindon baxilmalidir. Bundan basqa, dovlot 6z hiiquq sistemini
elo qurmalidir ki, 6ziiniin beynolxalq 6hdsliklorini yerina yetirsin.
Belo ki, dovlotdaxili ganunvericiliyo istinad etmosi onu beynolxalq
ohdaliklordon azad etmir. Bununla slagodar miiddealar Beynolxalq
miiqavilalor hiiququ hagqinda 1969-cu il Vyana Konvensiyasinin
27-ci maddasinds do birbasa olaraq gostorilmisdir.

Belalikla, beynoalxalq vo milli hilquga yeni yanasmanin mahiyyati
beynolxalq vo milli hiiququn garsiligh faaliyyat, o cimlodon moagsad
va vazifalar dairasinin genislonmasindan, bu istigamatds beynslxalq
omokdasligin stirotli inkisafindan vo s. ibarotdir. Bu istigamotdo
beynalxalq toskilatlarin rolu, xtisuson do beynolxalq miinasibatlordos
onlarin ¢okisinin artmasi shomiyyatli masalalordon hesab edilir. Bu
is9, beynolxalq hiiqugla bagli masalolora daha diggotlo yanasmani
tolob edir. Belo ki, BMT Bas Moclisi 6ziinilin 54/28 sayl1 17 noyabr
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1999-cu il tarixli gotnamasi ilo dovlstlora beynalxalq hiiquq v insan
hiiquglart moévzusu ilo bagh kitablarin vo diger materiallarin ¢ap
edilmosini togviq etmayi davam etdirmoyi toklif edir. Digor hiiquq
istigamotlorindon forqli olaraq beynolxalq hiiquq, o ciimlodon insan
hiiquqglar1 daha dinamik hiiquq sahasi kimi ¢ixis edir. XXI asrdo iso
beynolxalq hiiquq beynolxalq comiyyst hiiququ kimi formalas-
misdir. Onun osas xiisusiyyati biitovlilkdo beynolxalq comiyyatin
maraqlarimin tomin edilmasi vazifosinin 6n plana ¢okilmasidir. Bu
osnada qeyd edok ki, miasir beynolxalq hiiququn on tipik
xuisusiyyatlorindon biri orada insan hiiquqlarinin tasbitidir. Bu halda
sOhbot hiiquq vo azadliglarin sadaco boyan edilmosindon yox, bir
cox milli hiiquq sistemlorinin demokratiklosmasing, insan hiiquqlari
sahosindo beynolxalq vo daxili hiiququn garsiligl tosirinin somorali
mexanizminin yaranmasina gatirib ¢ixaran insan hiiquqlarinin real
sokildo yerino yetirilmosindon gedir. Milli sistemlorin demok-
ratiklogmosi beynolxalq hiiququn faaliyyati {igiin olverisli sorait
yaradir. Beynolxalq hiiquqda insan hiiquglarinin birmonali olaraq
tosbit edilmasi ilo slagodar, bura fiziki vo hiiquqi soxslorin istiraki ilo
yaranan miinasibatlori do daxil edon miislliflor “beynoslxalq hiiquq”
terminini “transmilli hiiquq”, “diinya hiiququ”, “qlobal hiiquq’la
ovaz etmayi toklif edirlor. Bu ndqteyi-nozordon beynalxalq hiiquga
fiziki vo hiiquqi soxslorin istiraki ilo yaranan miinasibatlor do daxil
olmagqla, dovlstin orazisindon konar miina-sibatlori tonzim edon
normalarin mocmusu kimi baxilir. Lakin bunun 6zii do beynolxalq
hiiququ darlasdirir. Belo ki, istonilon dovlotdaxili problemin hallindo
do standart kimi mohz beynolxalq hiiquq ¢ixis edir.

Beloaliklo, beynolxalq hiiquqda insan hiiquglari1 probleminin genis
yer almast vo mohkomlonmosi mohz insan hiiquglarinin tomin
edilmosi istigamatinin do beynolxalq hiiququn osas foaliyyot
sferasina daxil oldugunu vo bu istiqgamotdo ayrica, miistoqil bir
funksiyasinin tam formalasdigini (insan hiiquqlarinin tomin edilmosi
sahosindo beynolxalq omokdasliq) miioyyonlosdirir vo qotilosdirir.
Insan hiiquglar1 sahosindo qgobul edilmis miihiim beynolxalq
normalarin beynolxalq normativ sistemdo bdoylk c¢okiyo malik
olmasi bu zaman ohomiyyatli amil kimi ¢ixis edir. Bu sistemin
osasini togkil edon insan hiiquqlart vo osas azadliglarina hérmot
prinsipi 1s9 beynoalxalq hiiququn osas prinsiplorindon biridir va
dovlatloraras1 miinasibotlorin osasini togkil edir. Umumiyyoatlo,
beynolxalq hiiquqda insan hiiquglarina hormot edilmasi prinsipinin
mozmunu asagidaki qaydada ifado edilir: biitiin dovlotlor 6z
orazisindo yerlogon biitiin soxslorin osas hiiquq vo azadliglarina
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hormat etmok 6hdoliyi dasiyirlar; dovlstlor irqi, cinsi, dil, dini vo s.
olamatlora goro ayri-seckiliya yol vermomaok vozifasini 6z tizorloring
gotiirtirlor; dovlstlor insan hiiquqlart vo asas azadliglaria hormat
olunmasi vo bu moqgsadlora nail olunmasi sahasindo bir-birilo
omokdasliq etmoyo yardim etmok ohdoliyine malikdirlor. Insan
hiiquqlar1 sahasinda dovlatlorin 6hdsliklorine goldikdo iso, onlar
miixtolif mosalalori ohato edir vo bura asagidakilar aid edilo bilor:
bosor ailasinin biitiin tizvlorina xas layaqstin, homg¢inin onlarin
borabor vo ayrilmaz hiiquglarinin azadligin, adalotin vo limumi
stilhiin osas1 kimi taninmast; insan hiiquq vo asas azadliglarina omal
edilmosi vo ona hortorofli hérmot edilmosino yardim gostorilmaosi;
he¢ bir forq qoyulmadan onun yurisdiksiyasi cor¢ivesinds olan
soxslorin  beynolxalq hiiqugla taninmig bitiin  hiiquq vo
azadliglarinin tomin edilmasi vo onlara hormet olunmasi; insan
hiiquglarinin ganunun giiciine uygun sokildo qorunmasi; beynolxalq
hiiqugla taninmis insan hiiquqlarinin tomin edilmasi ii¢lin zoruri olan
qanunvericilik va digor tadbirlorin goriilmasi; hiiququ pozulmus
istonilon soxsin hiiquqi miidafiosinin somoroli vasitolorlo tomin
edilmasi magsadilo miivafiq sorait vo imkanlarin yaradilmasi.

XX osrin sonlarinda iso comiyyotin mohkom vo tarazlagdirilmis
inkisafinin amili kimi insan hiliquglarinin daha bir xiisusiyyati
meydana ¢ixdi. Bu davamli inkisaf konsepsiyasi idi. Davamli inkisaf
vaziyyatinin har bir insan {li¢iin dayari prognozlasdirilan vo miidafia
olunmus comiyyotdo yasamaqla baglidir, belo soraitdo insan
uzunmiiddotli hadoflora yonolo bilir, golocok planlar qura bilir.
Davamli inkisaf tarazlasdirilmis, miinaqisolori barisdiran inkisafdir.
Fordin, comiyyotin vo tobiotin tarazlagdirilmis inkisafina aparan
amillordon biri kimi insan hiiquglarinin chomiyyati ondan ibaratdir
ki, onlarda normativ model kimi avvolco miixtslif doyarlor (azadliq
vo boraborlik, 6z miigoddoratini toyin etmoa vo sosial tohliikosizlik)
harmonizs edilmisdir. Bundan olavo, fordi vo kollektiv ehtiyaclar
arasinda ziddiyyotlor, soxsiyyotin maraglari, sosial qrup, dovlot vo
comiyyatin problemlori holl edilmisdir.

Insan hiiquglar1 miiasir comiyyotds, onun inkisafinin vo
sabitliyinin tominatinda ohomiyystli rol oynayir. Bu zaman on
ohomiyyatli mosalolordon biri do insan hiiquglarinin qorunmasi
istigamatindo  movcud beynolxalqg mexanizmlorin daha da
tokmillosdirilmoklo dovlotdaxili tominat sistemlori ilo ciddi
omokdasliq olagoalorinin qurulmasidir. Hazirda da insan hiiquqglari
sahasinds yeni normalar gobul edilir vo ya bazi normalarin yenisi ilo
ovoz edilmasi istigamotindo miihiim foaliyyot hoyata kegirilir.
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Xiisuson do hor bir istigamatds (masalon, usaqlarin, gadinlarin, milli
azliglarin vo s. hiiquqlarinin miidafiasi) mithiim beynalxalq
miigavilolor gobul edilir, yeni beynolxalq nozarot mexanizmlori
formalasdirilir, dovlstlorin omokdashiginin daha ciddi formalar
islonib hazirlanir ki, bunlar da insan hiiquglarinin tominatinda
miithiim yer tutur.

Insan hiiquglarma qloballasmanin tosiri do ¢ox ciddidir.
Qloballagma dovlotlorin qarsiligh tosiri vo omokdasliginin daha da
intensivlosdirilmosino, onlarin  qarsiliqglt  asililiginin =~ is9
dorinlogdirilmasino gotirib ¢ixarir. Heg bir dovlot 6z funksiyalarini
basqa dovlotlorlo qarsiligh olagods olmadan, izolyasiya olunmus
sokildo hoyata kegiro bilmoz. Qloballagma molumat miibadilasinin
vo yerdoyismolorin artmasi naticosindo meydana golon vahid siyasi
mokanin formalagmasi ilo olagodardir. Qloballasmanin morkozindo
insani maraqglar oldugundan onun ayri-ayri dovrlordoki inkisaf
meyllori do homin maraqlarin reallagdirilmasindan asili olmusdur.
Odobiyyatlarda qloballasma miiasir dinyanin bir milli
iqtisadiyyatinin sameorali inkisafinin digorlorinin inkisafindan asilt
olan timumohatoli horokati kimi do xarakterizo edilir. Qloballasma
bir hiiquq (xiisuson do beynolxalq hiiquq) qaydasi olaraq yalniz
miisbat keyfiyyato malikdir. Qloballagma tigiin asas xtisusiyyat ortaq
modoniyyat olan beynolxalq hiiquq normalarinin daha konkret
mexanizmlorlo milli ganunvericilikdo genis sokildo tosbit
edilmosidir. Qloballasma beynalxalq hiiquqi mozmunda vo onun
prioritetindo xalqglarm, millotlorin siyasi, iqtisadi, sosial, madoni
inkisafinin imumi tohliikosizlik sistemino inteqrasiyasina aparir.
Qloballasma molumat miibadilosinin vo yerdayismalorin artmasi
noticosindo meydana golon vahid siyasi mokanin formalagmasi ilo
olagadardir. Qloballagsma prosesi vo onunla slagodar meyarlar insan
hiiquqlarina birbasa olaraq tosir gostorir. Insan hiiquglarinin
qloballagmas1 daha {imumi gqanunauygunlugu ayri-ayri insanlarin,
qruplarin vo ictimaiyyatin qarsiligh faaliyyetinin insanlarin hiiquq
vo osas azadliglar1 asasinda hayata kegcirildiyi vahid hiiquqi mokanin
yaradilmasina gotirib ¢ixaran Umumdiinya qloballagmasini oks
etdirir. Diinya proseslorinin globallagsmas1 insan hiiquqlarina yeni
yanasmalar miioyyon edir, lakin onlarin iimumi baslangic
prinsiplorini doyisdirmir. Insan hiiquglarina globallasmanin tasiri iki
aspektdon bas verir. Bir torofdon, globallasma iqtisadi inkisaf
proseslorini siirotlondirir. Bundan basqa, daha timumi vo agiq
beynolxalq sistem fordlorin azadligin1 genislondirmalidir, realizo vo
0z hiiquglarinin miidafiosi lizro onlarin imkanlarini artirmalidir.
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Digor torofdon, qloballagma proseslorindon yaranan stiinliiklor
geyri-miintozom bdliinlir vo onun boazi aspektlori insan hiiquq vo
azadliglarma tohliiko yaradir. Bu beynolxalq comiyyat qarsisinda
insan hiiquglarimin beynslxalq rejiminin giiclondirilmasi masalasini
qoyur.

Bu istigamotdo daha sonra insan hiiquglarinin universallig
anlayis1 xiisusilo diqqoti ¢okir. Insan hiiquglarinin universallig:
dedikdo 1iso, hiiququn bu sahosinin dovlot sorhodlorini asaraq
beynolxalq xarakter almasi, insan hiiquqlar1 probleminin hoallindo
dovlatlorin  omokdasliginin  zoruriliyi, insan hiiquqlarinin
miidafiosino dair universal yOoniimli sonadlorin istiinliik toskil
etmasi, bir sozlo insan hiiquqlarinin milli yox, universal xarakterli
problem olmast nozordo tutulur. Insan  hiiquqlarinin
universallasmasinin miihiim elementi bu dovlstlorin beynalxalq
omokdasligr vo bu omokdasligin noticosi kimi ¢oxsayli universal
xarakterli beynolxalq hiiquqi sonodlorin qobul edilmasidir.
Beynolxalq ictimaiyyat son 70 il arzinds insan hiiquqlar1 sahasinda
beynoalxalq omokdasligin inkisafinda uzun yol got edo bilmisdir.
Bunun ssasi irqi, cinsi, dini, dil va s. ayri-seckiliyi olmadan hami
liclin insan hiiquqglaria vo asas azadliglarina hormatin artirilmasini
va tasviq edilmosini BMT-nin asas magsadlarinden biri kimi bayan
etmis 1945-ci ildo BMT Nizamnamaosinin, eloco do 1948-ci ildo
Insan hiiquqlar1 hagqinda Umumi Bayannamonin qobul edilmasi ilo
qoyulmusdur. Indiyo kimi insan hiiquglar1 ilo bagli beynolxalq
miiqavilolordon vo beynolxalq qurumlardan ibarst biitov sistem
yaradilmisdir. Bununla belo, oldo edilmis biitiin nailiyyatloro
baxmayaraq, insan hiiquqglar1 sahasindo beynolxalq omokdasliq
sistemi holo do tam gonaotboxs deyildir.

Insan hiiquglar1 sahesindo beynolxalq omokdasliq dayanigh
inkisaf konsepsiyasina osaslanmalidir. Bu konsepsiya hom insan
hiiquqlari, hom do basariyystin mdévcudlugu iiclin tohliikali olan
global problemlorin aradan galdirilmasina yonoalmisdir. Onlarin hall
edilmosi beynolxalq homroylik tolob edir. Bu istigamotdo son
mogsad kimi ekoloji folakoatlorin garsisinin alinmasi, davamli siilhiin
vo inkisafla bagli hiiquqlarin reallagmasi {igiin somorali soraitin
yaradilmasi qarsiya qoyulmalidir. Bu baximdan inkisaf etmis va
inkisaf etmokdo olan olkolor arasinda mdvcud geyri-baraborliyin
aradan galdirilmas1 zorurstinin geyd edilmasi xiisusi ilo vacibdir.
Belo ki, mévcud voziyyatds bu iki 6lko qruplart arasinda obyektiv
olaraq bir ¢ox masalalorlo bagh forqli, hotta ziddiyystli maraqlar
movcuddur. Bu baximdan hom insan hiiquqlarina miinasibatdo, hom
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dos beynolxalq amokdashigin diger asas masolalori ilo bagli raziligin
oldo oluna bilmasi ii¢lin, baslica olaraq dayanigli inkisafla bagh
monafelor osas olaraq gotiirilmolidir. Bu barodo beynoslxalq
sonadlora miiraciat edilmasi zoruridir.

XX asrin 70-ci illorindon insan hiiquqglari todricon global xarakter
almaga basladi, hans1 ki, insanlarin hayati vo sosial ehtiyaclariin
molum standartlagsdirmasinin tocosstimii kimi ortaya ¢ixmisdi. Hoyat
soraitinin oxsarligl, iimumi iqtisadi, informasiya, modoni sahalorin
uygunlagsmasi vo beynolmilollosmo proseslori fordlori bdyiik
miqyaslarda sistemlorlo bir-birlorino baglayirdi. Beynolmilollogsmao
sonuncu morholoys daxil olurdu, diinya yalmiz folsofi ndqteyi-
nozardon yox, hom do realliqda vahidlosirdi. Inkisafin sivilizasiya
paradigmasinin doyismasi bas verirdi, planetar hoyat bir-birindon
asili, vahid diinyovi xarakter almigdi. Diinya ictimaiyysti yeni
fenomenin - biitiin bagoriyyati ohato edon limumdiinya sivilizasiya-
sinin meydana ¢ixmasina ¢ox yaxinlasmisdi. Insan hiiquqlari bu pro-
seslarin aktiv elementi olaraq, 6z inkisafinin ndvbati saviyyasina -
qloballagmaya godom qoymusdu. Yuxarida gostorilon proseslor
insan hiiquqglarinin ti¢lincii naslinin yaranmasina sorait yaratmisdi.
Bu proses tosdiq etdi ki, insan hiiquglarina riayst etmo — yalniz
oxlag problemi deyil, hom do diinya sosial sisteminin oOziinii
gorumasi problemidir. Ugiincii nasil hiiquglarin xiisusiyyati ondadir
ki, onlar kollektivdir vo iimumiliklo hoyata kego bilorlor. Ugiincii
nosil insan hiiquglari terminini 1979-cu ilde insan hiiquglar1 iizro
Beynolxalq Institutunun Bas Katibi K.Vasak ilk dofs elmi
dovriyyaya gotirmisdir. K.Vasakin fikrinco, insan hiiquqlarinin ti¢
nasli Fransiz inqgilabinin ii¢ idealiyla olagolondirilir, bunlar azadliq,
boraborlik vo qardaghqdir. Hiiquglarin {i¢lincii naslino homroyliyo
osaslanan yalniz kollektiv hiiquqlar aiddir. Belo hiiquglara inkisaf
hiiququ, siilh hiiququ, miistoqillik, 6z miiqoddoratin1 toyin etmo,
orazi biitovlilyli, suverenlik, miistomloko agaligindan azad olmagq,
layigli hoyat soviyyesi hiiququ, saglam tobii miihito hiiquq,
basoriyyatin imumi mirasina hiiquq, kommunikasiya hiiququnu aid
etmak olar.

1980-ci illordo insan hiiquqglarina dair nozori yanagmalarda
barabarlik va adalatlilik tendensiyalari daha qabariq sokilds 6ziinii
gostorirdi. Bu prosesin bir sira obyektiv sobablori vardi ki, onlardan
biri do, hamin vaxtlarda dovlatlor arasinda iqtisadi barabarsizliyin,
bir torofdon giiclii iqtisadi inkisaf (ABS, Yaponiya, Almaniya), digor
torofdo iso siirotli iqtisadi gerilomo (Morkozi vo Sorqi Afrika
Olkolori) hallarinin bas vermosi idi. Hiiquq odobiyyatinda geyd edilir
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ki, fundamental subyektiv hiiquqlar o prinsiplori vo meyarlar
yaradir ki, hansilar ki, hiiququn monovi Ol¢iisliniin asasinda
durmalidir. Aparict vo miioyyanedici hiiquqi prinsip iso boraborlik
hiiququdur (Mashur amerikali hiiqugsiinas Ronald Dvorkin).

Bu hiiquglardan on osas1 inkisafa olan hiiquqdur. 1986-c1 ildo
BMT Bas Moclisi torafindon gobul edilmis “Inkisafa olan hiiquq”
haqqinda Boyannamonin Preambulasinda inkisafin biitiin ohalinin
va biitlin soxslorin inkisafda vo onun gedisinds yaradilan nematlorin
odalotli bolgiisiindo foal, azad vo konstruktiv istiraki osasinda
onlarin rifahinin durmadan yiiksaldilmosine yonaldilmis hartorofli
iqtisadi, sosial, modoni vo siyasi proses oldugu gostorilir.
Boyannamonin 1-ci maddssinin 1-ci hissasindo qeyd edilir ki,
inkisafa olan hiliquq insanin ayrilmaz hiiququ sayilir vo buna
miivafiq olaraq hor bir insan va biitiin xalglar insanin biitiin hiiquq
vo osas azadliglarimi tam hoyata kegiro bilocok iqtisadi, sosial,
modoni vo siyasi inkisafda istirak etmok vo onun nematlorindon
istifado etmok hiiququna malikdir. Boyannamonin 2-ci maddosinin
l-ci hissosinin tolobine goro, insan inkisaf prosesinin osas
subyektidir vo inkisaf hiiququnun foal istirakcis1 vo benefisiari
olmalidir. Bundan basqa, 8-ci maddonin 1-ci hissosindo geyd edilir
ki, dovlatlor inkisaf hiiququnun hoyata kecirilmasi ticiin milli
soviyyado lazim olan biitiin todbirlori gormoali vo maosalon,
ehtiyatlara yol tapmaga, tohsilo, sohiyyoyo, qidalanmaya, monzilo,
mosgulluga vo golirlorin odalotli bolgiistino aid masalolordo hami
ticlin inkisafin boraborliyini tomin etmolidirlor. Qadinlarin inkisaf
prosesindo foal rolunu tomin etmok Tigiin tosirli todbirlor
goriilmalidir. Biitiin sosial odalstsizliklori logv etmok mogsadilo
miivafiq iqtisadi vo sosial islahatlar keg¢irilmolidir. Daha sonra, 10-
cu maddads birbasa gostarilir ki, milli vo beynslxalq soviyyalords
siyasi todbirlorin, ganunvericilik todbirlorinin vo digor todbirlorin
islonib hazirlanmasi, qobul edilmosi vo hoyata kecirilmosi daxil
olmagla, inkisaf hiiququnun tam hoyata kecirilmasini vo durmadan
mohkomlondirilmosini  tomin etmok 1ii¢lin biitiin todbirlor
gortilmalidir.

Stilh hiiququ ilo olagodar ilkin asas iso BMT Nizamnamaosindo
goyulmusdur. Belo ki, Nizamnamonin 1-ci maddssindo BMT-nin
mogsadlori kimi beynolxalq siilhii vo tohliikesizliyi qoruyub
saxlamaq vo bu maogsadla: siilha tohlilkenin qarsisini almaq vo
aradan qaldirmaq ii¢lin vo tocaviiz aktlarint vo digor siilhiin
pozulmasi hallarin1 yatirtmaq {ig¢iin somorali kollektiv todbirlor
gormok vo siilhlin pozulmasina gotirib ¢ixara bilon beynolxalq
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miibahiso vo situasiyalarin dinc vasitalorlo, odalst vo beynslxalq
hiiquq prinsiplorino uygun olaraq nizamlanmasina vo hall
olunmasina miivoffoq olmaq miisyyon edilmisdir. Bu iso bilavasito
siilh hiiququnun formalasmasina vo sonraki inkisafina ohomiyyatli
tosir etmisdir. 12 noyabr 1984-cii il tarixdo BMT Bas Maclisi
torofindon gobul edilmis Xalqglarin siilh hiiququ haqqinda Boyan-
namado xiisusi olaraq gostorilir ki, xalqlar {i¢iin siilh hayatinin tomin
edilmasi hor bir dovletin miiqaddas vozifasidir. Eyni zamanda,
Boyannamonin 1-ci boandindo geyd edilir ki, planetin biitiin xalglar1
miigoddos siilh hiiququna malikdirlor. 2-ci bonddas iss, belo hiiququn
tomin edilmasi dovlotin osas vozifolorindon bir1 kimi miioyyon
edilmisdir. Bunun ti¢lin milli vo beynolxalq soviyyado todbirlorin
goriilmosi zoruriliyi iso Bayannamonin 4-cii bondinin tolobidir.

Saglam otraf miihitdo yasamaq hiiququ iso otraf miihitin
cirklonmasinin artmasi ilo bagli olaraq yaranmigdir. XX osrin
sonunda ekoloji problemlorin giiclonmasi vo dovlstin bu masalalors
maraginin artmasi, ekoloji tomizliyin yiiksok shomiyyot kosb etmosi
saglam otraf miihitdo yasamaq hiiququnun yaranmasia gotirib
cixarmigdir. Bu hiiquq saglam otraf miihitdo yasamagq, otraf miihitin
voziyyeti haqqinda molumat almaq vo otraf miihitdon ona doymis
zaororin 0donilmasini tolob etmok kimi xiisusiyyotlordon ibarotdir.
Azarbaycan Respublikasi Konstitusiyasinin 39-cu maddasi “saglam
otraf miihitdo yasamaq hiiququ’na hosr olunmusdur. Homin
maddonin 1-ci vo 2-ci bondlorino gora: hor kosin saglam otraf
mihitdo yasamaq hiiququ vardir; hor kosin otraf miihitin sl
voziyyati hagqinda molumat toplamaq vo ekoloji hiiqugpozma ilo
olagodar onun saglamli§ina vo omlakina vurulmus zororin ovozini
almaq hiiququ vardir. Mahiyyat etibarilo, bu maddo votondasin {i¢
miistoqil, lakin biri-biri ilo olaqgali hiiquqlarim1 6ziindo oks etdirir:
saglam otraf miihitdo yagamagq; otraf miihitin osl voziyyoti haqqinda
molumat toplamaq; ekoloji hiiqugpozma ilo olagodar onun
saglamligina vo omlakina vurulmus zororin ovozini almagq.

Yeni nosil hiiquglarin formalagmasi, eyni zamanda, beynalxalq
comiyyatin insan hiiquqlar1 standartlarinin daha da inkisafina otrafl
yanagmasi ilo baglidir. Eyni zamanda, burada beynoslxalq tohlii-
kasizlik va global problemlorin (masalon, beynalxalq tohliikasizliyin
vo siilhiin tomin edilmasi, ekoloji problemlorin halli vo s.) hall
edilmosi amillori do xiisusi yer tutur. Qeyd etmok lazimdir ki, insan
hiiquglart ilo bagli anlayislar zaman anlayisinda da doyisikliklora
moruz qalir. Artiq qeyd edildiyi kimi, todricon yeni hiiquqglar —
xtisusi ilo homroylik hiiquglar1 kimi hiiquglar meydana golir, yeni
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realliglar c¢orcivesinda ovvallor mévcud olmus hiiquglarin
mahiyyastinin yenidon aydinlagdirilmasi bas verir. Otraf miihitin
koskin ¢irklonmasi, tobii ehtiyatlarin mohdudlugu, yeni silah
novlorinin yaradilmasi, inkisaf etmis 6lkolorls inkisaf etmokds olan
Olkolor arasinda forqin koskin artmasi vo s. kimi globallagma
kontekstindo bogoriyyotin iizlogdiyi yeni problemlor insan
hiiquglarina dair baxislar1 da doyismisdir. 9gor 2000-ci ilodok insan
hiiquglarinin ii¢ naslindon danisilirdisa, artiq elmi adabiyyatlarda
bozi miislliflor (Dianne Otto, Fernando Falkon, Said N.Nesat)
dordiincii nosil (kommunikasiya hiiquqlari, genetik hiiquglar, 6liim
hiiququ v9 s.), bazi miislliflor (Ketrin Evans, Endryu Vinsent, Maced
Tehrania) iso besinci nosil hiiquglara (qaygikeslik, morhomaot, sevgi
tizorindo qurulan golocok nasillorin hiiquqglar1) dair fikirlor irali
stirtirlor. Belolikla, bosoriyyotin mdévcudlugunun yeni sortlori onun
qarsisinda yeni problemlor yaradir vo biitlin bu masalolorin, o
climlodon insan hiiquglar1 ilo bagl sahado do bu problemlorin yeni
hall yollarinin va vasitalarinin axtarisin tolob edir.

Acar sozlor: insan hiiquqlari, yeni baxis, tominat vasitalori,
beynoalxalq inteqrasiya, milli qanunvericilik, hiiquq va azadlqlar,
yeni nasil hiiquqlar, spesifik prinsiplaor, beynalxalq standartlar,
insan hiiquqlarinin universallig.

Xiilasa: Moaqalada qloballagsma saraitinda insan hiiquqlarina
yeni baxig va onlarin miidafiasi masalalori hiiquq adabiyyatinda
movcud fikir miixtalifliyi vo beynalxalq praktika asasinda genis
tahlil edilir. Qeyd edilir ki, qloballasma saraitinda insan
hiiquqlarina yeni baxig bir neg¢a istiqamatda miiayyan edilo bilar.
Ilk névbada, insan hiiquglart sahasind> beynalxalg hiiququn
rolunun daha da artmast qeyd edilmalidir. Bundan basqa, insan
hiiqugqlar1 sahasinda beynalxalq va milli miidafio mexanizmlarinin
tokmillasdirilmasi da xiisusi yer tutur. Daha sonra, miiasir dovrdo
insan hiiquqlarimin mazmununun daha da genislondirilmasi
tendensiyasi1 giiclonmakdadir. Eyni zamanda, yeni nasil
hiiquqlarin formalagmasi va onlarin comiyyatda rolunun artmasi
da qeyd edilmalidir. Bundan basqa, qloballasmanin éziiniin insan
hiiquqlarina goatirdiyi tasir do yaddan ¢ixmamalidir. Magalonin
sonunda isa qeyd edilir ki, basariyyatin movcudlugunun yeni
sortlori onun qarsisinda yeni problemlor yaradir va biitiin bu
masalalorin, o ciimladan insan hiiquqlart ilo bagh sahada da bu
problemlarin yeni hall yollarinin va vasitalorinin axtarisint talob
edir.
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Anuoexk TEMEPBEKOB
Unen Koncturynmonnoro Coseta
Pecnyonuku Kazaxcran

OBPALLIEHUE CY/IOB B KOHCTUTYLIMOHHBIII COBET
PECITYBJIMKU KA3AXCTAH

VYBaxxaemblii rocnioguH [Ipencenarens!

YBakaeMble y9aCTHUKHU KOH(pepeHIuu!

Jambl u rocniona!

[To3Bombre oT menu [peacenarens u UnenoB KOHCTUTYIHOHHOTO
Cogera Pecryonuku Kazaxcran no3apasute Koncturymmonnstit Cyn
AzepOaiimkana ¢ ero 20-meTHUM [OOHMIIEeM, MPUBETCTBOBATh BCEX
YYaCTHHKOB HACTOSIIETO (opymMa M BBIPa3uTh OJAaroJapHOCTb €ro
OpraHu3aTopam 3a MpUrialiecHHe.

B Koucturyunonnom 3axkoHe «O Konctutynmonnom CoBete
Pecny6muku Kazaxcrany B crarbe mepBOi OMpEeNieH ero CTaryc, Kak
rOCy/lapCTBEHHOT0 OpraHa oOecCleurBaroUIero BEepPXOBEHCTBO
Konctutynun Ha Beeli repputopun Pecryonuku. KoHCTUTYHMOHHBIIM
CoBeT npu UCTOIHEHUH CBOMX (PYHKIMI CaMOCTOSITENIEH U HE3aBU-
CUM OT OpraHU3alMi, TOMKHOCTHBIX JIULl U TPaKJaH, NOJUUHSIETCS
TOJbKO OCHOBHOMY 3aKOHY U HE MOYKET UCXOJUTh U3 MOJIUTUYECKHUX
Y UHBIX MOTUBOB. OCYIIIECTBISIET CBOU IMOJIHOMOYHSI, PYKOBOZCTBYSICh
Koncrurynueii Pecryonvky 1 KOHCTUTYIIMOHHBIM 3aKOHOM, BO3/IEp-
YKUBAETCS OT YCTAHOBIICHHUS U UCCIIEIOBAHUSI MHBIX BOIIPOCOB BO BCEX
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Cllydasix, KOIZia 3TO BXOJUT B KOMIIETEHLIMIO CY/I0B WM JPYTUX IOCy-
JAPCTBEHHBIX OPraHoB.

B 2017 rony B Kazaxcrane mpoBeneHa maciiTaOHasi KOHCTHUTY-
IMOHHAs pedopMa, KOTopasi 3aTpOHyJIa U MPaBOBbIE OCHOBBI OpraHa
KOHCTUTYLIMOHHOTO KOHTPOJI. bbUIM BHECEHBI U3MEHEHUS U JOIOJI-
HeHus B Koncrurynuro. Tak, o oxHoi u3 HoBesut [ 11aBa rocynapersa
HajiesieH npaBoM oopariarbes B Konctutymonnsiit COBET B ClTydasx,
KOIJIa 3TO CBSI3aHHO C MHTEPECaMH 3allUThI [IPaB U CBOOOJ YeIOBEKa
U TPAXKIaHUHA, 00eCIIeYeHHs] HAlMOHAJIbHON 0€30I1aCHOCTH, CyBEpH-
HUTETAa U IEOCTHOCTH TocymapctBa. Takum oOpaszom, [IpesuneHt
CTpaHbl, KOTOPBI 00Jazan MpaBoOM MpPEABAPUTEILHOTO KOHTPOJIS,
HAJETISIETCsl TaK)Ke MPaBOM MOCIENYIOMIET0 KOHTpouis. Jlo BHECeHUs
9THX TompaBok oOpamarbcs B Konctutynumonnslii CoBer mnocie
BCTYIICHUSI 3aKOHOB U MHBIX IPABOBBIX aKTOB B CUITY, 00J1a1aJ TOJb-
KO CYJI.

[lonpaBkK TakXke BHECEHbl B KOHCTUTYLIMOHHOE 3aKOHOJATENb-
CTBO, perlaMeHTupytoliee aedarenbHocTh Konctutynmonnoro Cosera
BO B3aMMOOTHOLICHHAX € CyAaMHU. Tak, KOHCTUTYIMOHHBIM 3aKOHOM
oT 15 mrons 2017 roga «O BHECEHMM W3MEHEHUI M JIOIOJHECHUN B
HEKOTOpbIE KOHCTHTYLIMOHHBIE 3aKoHbI PecnyOmuku Kazaxcran» u3
nyHkra 3 crarbu 22 KoHctutynmoHHoro 3akoHa «O Kouctury-
umonHoM Cosete PecryOnuku Kazaxcran» nckitoueHo TpeboBaHUE O
HEOOXOAMMOCTH MOIMUCAHMs NpeacTaBieHus cyaa B KoHcTutynu-
oHHbI1 CoBeT, mpenceaaressiMu COOTBETCTBYIOIIMX CylOB. Tenepb
oOpailieHre OHKHO OBITh TOMMUCAHO HAAISKAITUM CYOBEKTOM.
TakoBBIM NpU €TUHOIMYHOM PACCMOTPEHUU JIENa SBISIETCS Cy/bs, a
IpU KOJUIETHAJILHOM (B anesuIILMOHHOM M KACCAallMOHHOM IOPSJIKE)
NpeACeNaTeNbCTBYIOIINN B 3aCEIaHNH.

[IpakTuueckass eATEIBHOCTh KOHCTHUTYLIMOHHOTO M CyIeOHOro
opraHa TeCHO CBs3aHa ¢ oOpaiieHusMH (TpeacrasieHusmu). Tak, u3
o0miero yucia odparieHnii 68 npeAcTaBIeHUH MOCTYINIO OT CYJIOB,
u3 HUX 37 OBUIO NPUHATO K KOHCTUTYLIMOHHOMY HPOH3BOJCTBY.
[IpakTnyeckn Kaxaoe TpeTbe oOpallleHue, I[OocTyHarouee B
KonctutynmonHnslii CoBeT, SBISIOTCS MPEACTABICHUSIMHU CYI0B. JTO
O3HAYaeT, YTo B 00ECHeYeHNH BepXOoBeHCTBA KoHCTUTYIMM Ha Bce
TEPPUTOPUN CTPaAHbl, a TAKXKE B YKPEIUIEHUH KOHCTUTYLIMOHHOM
3aKOHHOCTH 0€3yCJIOBHO CYIIECTBEHHBIM SIBIISIETCSI PAacCMOTpPEHHE
Koncturynmonnsim CoBetoM npescTaBieHuit cyaos Pecrnyoiamku.
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BMmecte ¢ Tem cratHcTHKa CBHUIETENBCTBYET, 4To 1o 31 obpare-
HUSIM OBLJIO OTKa3aHO B BO30YKICHHHM KOHCTHUTYIIHOHHOTO TIPOM3-
BOJICTBA, @ OTAEJIbHBIC NPEJICTABICHUSI BO3BPAILCHbI 3asBUTEISIM B
CBSI3U C OTKA30M CYOBEKTa OT 3asiBIEHHOTO OOpaIlleHusl, T.e. UMEeTCs
PAA IPaKTUYECKHUX BOIIPOCOB, KOTOPBIE HE HAIIJIM CBOETO paspelie-
Husl. [TosTOMY Hal aHanu3 NOCBSIIEH HEKOTOPBIM OTJEIbHBIM aCTIeK-
TaM, UMEIOLIUMCS] BO B3aMMOOTHOIICHUSAX MEXAY 3THUMHU OpraHaMH,
KOTOpBbIE OyyT MOAKPEIUIEHBI SIMIIUPUUYECKUMU MaTepuaiaMu U CTa-
TUCTUYECKUMU JTaHHBIMU.

B3aumopeiicteue  Koncturyuuonnoro CoBera ©  CylIOB
Pecny6nuku Kazaxcran oCHOBBIBAaETCSl Ha MOJIOKEHHUSIX CTaTbu 78
Koncrutyrun. CormacHO KOTOpPOi Cy/bl HE BIpaBe MPUMEHATh 3aKO0-
Hbl U MHbIE HOPMATUBHBIC MPABOBBIC aKThl, YIIEMJISIONIME 3aKper-
nennble KoHcTutynuei npaBa u cBoOO/bI YeslOBeKa M IPayKAaHUHA.
Ecnu cyn ycMOTpHUT, 4TO 3aKOH WJIM MHOWM HOPMATHUBHBIN MPABOBOM
aKT, NOJJIeKallMil MPUMEHEHHIO, YUIEMJISET 3aKperJIeHHbIE
KoncruTynueii mpasa 1 cB0OOO/IbI UeTIOBEKA U IpakIaHUHA, OH 00sI3aH
MPUOCTAHOBUTH MPOU3BOJACTBO IO JIeIy U O00paTutrhcs B
Koncrurynmonnsiii CoBeT ¢ NPEACTaBICHUEM O NPU3HAHUM ITOTO
aKTa HEKOHCTUTYIIMOHHBIM.

OO0s13aTeNIbHBIMU  YCIOBUSIMHU JIJI TIPUHSITHUST OOpateHust (mpea-
CTaBJIEHUS) K KOHCTUTYLIMOHHOMY ITPOU3BOJICTBY SIBJISIFOTCSL:

— HaJIMYME B MPOU3BOJICTBE CyJla KOHKPETHOTO JIENA;

— CyJIOM 10 HEMY He JIOJDKHO OBITh IPUHSITO OKOHYATEIILHOE pellie-
HHUE;

— IpU PacCMOTPEHMHU Jea CyJ JOJDKEH YCMOTPETh YLIEMIICHHUE
3aKOHOM WJIM MHBIM HOPMATHBHBIM IPABOBBIM aKTOM IPaB U CBOOOJ
YEJIOBEKa U TPAKJIAHUHA, 3aKPEIUIEHHBIX KOHCTUTYLHMOHHBIMU HOp-
Mamu;

— TIPU HAJTMYWHU YKa3aHHBIX TPU3HAKOB JIJIsi OOpaIlieHHsI B KOHCTH-
TYLMOHHBIN OpraH cyj1 00si3aH B IOPSAKE, yCTAHOBJIEHHOM IPOLIECCY-
aJIbHBIM 3aKOHO/IATEIbCTBOM, IPUOCTAHOBUTH MPOU3BOJICTBO I10 JIEIY.

[To dopme u comepkanuto paccMoTpeHuss KOHCTHUTYIIMOHHBIM
CoBetom oOpariieHuit (peicTaBiIeHnit) CynoB, O TPOBEPKE KOHCTUTY-
IIMOHHOCTH 3aKOHOB U WHBIX HOPMATHUBHBIX MPABOBBIX AKTOB, YIIEM-
JSIFOIIMX KOHCTUTYIIMOHHBIE TIPpaBa U CBOOOJIBI UEIOBEKa U Tpak/ia-
HUHA, OHU MTOJPA3EIISAIOTCA:
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— Paccmotpenne oOpamiennit (mpeacTaBieHuii) CyIoB 1O Cyllie-
CTBY;

a) oOpartleHus1, Mo KOTOPbIM OT/IEJIbHBIE MOJIOKEHNUS HOPMAaTHBHO-
IPABOBBIX aKTOB OBLIHM MPU3HAHBI HE COOTBETCTBYIOIIUMU OCHOBHOMY
3aKOHY, T.€. HEKOHCTUTYLIHOHHBIMU M IIPOTUBOPEYALMH.

0) oOparleHus, IO KOTOPBIM OTJIEJIbHBIE MOJIOKEHHS HOPMATHB-
HO-TIIPaBOBBIX AKTOB IIPU3HAHBI COOTBETCTBYIOIIMMU U HE IIPOTHUBO-
peuvammu KoHctutynum.

— IIpexparieHHbIM OOpaleHusIM (IIpeICTaBIeHUI) Cy/10B;

— OTKa3aHHBIM B IPUHATUU K KOHCTUTYLIMIOHHOMY IPOU3BOZICTBY;

— Bo3BpaiiieHHbIe 3a MOANMUCHIO 00paleHnit (IpeAcTaBIeHu) OT
HEHaJIe)KAIIEro CyObeKTa;

— Bo3BpaiiieHHbIE B CBSI3M C OTKa30M CyObeKTa OT 3asBIEHHOIO
oOparieHus;

29 o6pamenuii, noctynuBmue B KoHcTuTyunonusii CoBer
Pecny6nuku Ka3zaxcraH, pacCMOTPEHHBI 110 CYILIECTBY C HMPUHSATHEM
UTOTOBBIX PELICHUM, U3 HUX:

— 1o 9-tu oOpaleHUsIM OTAENIbHbIE HOPMBbI ObUTM MPU3HAHBI HE
COOTBETCTBYIOIIMMU U MpoTuBOpedanumMu Konctutyuuu;

— 110 20 oOpaleHUsIM OT/IeIbHBIC MOJIOKEHUS MPU3HAHBI COOTBET-
ctBytouMu KoHcTuTyumu u He npotuBopeyamumMu Konctutynum.

[Ipumepom mnpencTaBlIeHHN, KOTOpPBIE IPU3HAHBI HE COOTBET-
CTBYIOUIMMH U MPOTUBOpeyaluMu KoHCTUTYUM MOXET ObITh Ipo-
BEpKa KOHCTUTYLIMOHHOCTH IyHKTa 3 ctarbu 15 3akoHa PecryOnuku
Kazaxcran «O HOTapuare» 1mo oOpalieHuio cyaa ropoaa ACTaHBbL.

[ToctanoBnennem Koncturymumonnoro Cosera Pecnybnuku
Kazaxcran or 31 suBaps 2005 roga Nel myHkr 3 crarbu 15 3akona
Pecnyomuku Kazaxcran ot 14 uronst 1997 rona Nel55  «O norapua-
Te» mnpu3HaH mporuBopevamuMm Konctutynuum Pecnybmuku
Kazaxcran.

OcHoBaHuEM Ui NPU3HAHUS JAHHOM HOPMBI 3aKOHA IPOTUBO-
peuaiieli OcHOBHOMY 3akoHY, SIBUJIOCH TO, YTO B COOTBETCTBHH C
nyHKToM 1 crateu 6 Konctutynum B Pecniyonuke Kazaxctan paBHbIM
00pa3zoM 3allMIIAIOTCS TOCY/IapPCTBEHHAs! U YaCTHasi COOCTBEHHOCTb.
Onnako 3akoH «O HoOTapuare» CO3[JaJl HEOIWHAKOBBIE IIPAaBOBBIE
YCIIOBUS IESITEIbHOCTH FOCYIaPCTBEHHBIX U YACTHBIX CyOBEKTOB OKa-
3aHUS HOTAPUAJIBHBIX YCIIYL.
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Taxoke myHKT 3 crarbu 15 3akoHa mpeaycMaTpuBal MPOXOKICHHUE
aTTeCcTaly TOJIBKO JUI YaCTHBIX HOTAPHYCOB, KOTOPOE BOLLIO B IPO-
TUBOpeYne ¢ MyHKTOM 1 crarem 14 u nmyHktom | crareum 6
KoHcTuTyum, KOTOpble yCTaHABIMBAIOT PABEHCTBO BCEX IIEPE]] 3aKO-
HOM U PaBHYIO 3aIlUTY, KaK rOCYJapCTBEHHON TaK M YaCTHOW coOCT-
BEHHOCTH.

Crnenyrommm npuMepoM MOXKET ObITh TPOBEPKAa KOHCTUTYLIUOHHO-
CTH 4acTel nepBoil U yerBepTor ctarbu 361 YromoBHoro Kozpekca
Pecny6nuku Kazaxcran no obpamennto Kamnmaraiickoro ropoJickoro
cyna AIMaTHHCKON 001acTH.

[ToctanoBnennem Koncturymumonnoro Cosera Pecnybmuku
Kazaxcran ot 27 depans 2008 rona No2 yacth nepBasi ¥ 4acTh 4eT-
BepTasi MPU3HAHBI HEKOHCTUTYLIUOHHBIMH.

AprymMeHTaMu HEKOHCTUTYLMOHHOCTH SIBUWJIOCH TO, YTO PENAKLIUS
yacTu nepBoit ctarbu 361 YronosHoro Kojekca gormyckaer Heonpas-
JTAHHO LIUPOKYIO HHTEPIIPETALIMIO €€ COACPIKAHNUS, A, CIEI0BATENBHO,
Y MPOU3BOJIBHOE YTOJIOBHOE MPECIIEIOBAHUE, HE OTBEYAET KPUTEPHSIM
3aKOHHOT'O OrPaHUYEHMsI KOHCTUTYLIMOHHBIX IIPaB U CBOOO]] YeJIOBEKA
U TPaKJaHUHA, HE COOTBETCTBYET TpeOOBaHUIM IMyHKTa 1 crarbu 39
OcnoBHoro 3akoHa. ITpu 3ToM npu3HaBast BO3MOKHOCTb KPUMHHAJIH-
3allMM  aKTOB WIEHOBPEIUTEIbCTBA B CTPOrO ONPEAEICHHBIX
Konctutynnenn n 3akoHamu ciydasx, Konctutynnonuseii Coser
Pa3bsACHWII, YTO COBEPILEHHE TaKUX JEHCTBUN MOXET ABJIATHCS (Hop-
MOH BBIpaKeHUsI MHEHUs (IIPOTECTA) U pacCMaTpUBaThCs Kak Croco0
3alIMThI CBOMX MPaB JIMLAMH, JIMIIEHHBIMU cBOOOBI. [To3TOMY B yro-
JIOBHOM 3aKOHOJIATEIbCTBE LIEJIECO00pa3HO ObUIO Obl YTOUHUTH LIETH
COBEPILIEHUS YICHOBPEIUTEIbCTBA U PACKPBITH COJIEPKAHUE MTOHSTUS
«y4dpexieHue, 00ecreunBarolee 30U OT OOILIECTBa», YTO B
CBOIO Ouepe/lb MO3BOJIMIIA Obl OOJiee TOYHO OINPENENSATh MPU3HAKU
COCTaBa MPECTYIUIEHUS! U IIPU 3TOM HE JIOIYCKaTh IIMPOKOTO TOJIKO-
BaHMS HAa TPaKTHKE.

OO6parenus (pecTaBIeHMs ) IO KOTOPBIM OTIC/IBHBIE MOJIOKEHUS
HOPMAaTHBHO-IIPABOBBIX aKTOB OBLIM MPHU3HAHBI COOTBETCTBYIOLIMMHU
Koncturynum u He npotuBopedaiuMu KOHCTUTYIIMH MOTYT OBITb.

1) IIpencraBnenne Bepxosuoro Cyna PecrnyOnuku o mpusHaHHU
HEKOHCTUTYIIMOHHOM cTaThk 13 3akona Pecrybnuku Kazaxcran ot 30
utoHa 1992 rona «O conmanbHON 3alUTe TPaXkAaH, MOCTPAIABIINX
BCJIEZICTBHE 3Kosoruueckoro Oesnctus B [Ipuapanbe».
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[ToctanoBnennem Koncturynumonnoro Cosera Pecnybmuku
Kazaxcran or 29 anpens 2005 roma Ne3 crares 13 3akona
Peciyonuku Kazaxcran ot 30 urons 1992 roma «O comuaibHON
3alUTe TPaKIaH, MOCTPATABIINX BCIEACTBUE SKOJIOTHMUYECKOro Oe-
ctBusi B Ilpumapanbe» mnpusHaHa cooTBeTcTBYromIer Konctutynmu
Pecny6muku Kazaxcran.

OcHoBaHMeM MpU3HAHUS OBUIO TO, YTO MHTEPECHI TpaXKiaaH, Mpo-
YKUBAIOIIIMX B 30HAX DKOJIOTMUYECKON KaracTpodbl U IKOIOTHIECKOTO
KpHU3HCa, 3allMIIAITCS cTarbsiMu 13, 15 u 16, a uHTEpeck rpaxkiaH,
00JIaJArOIINUX CTaTyCOM MOCTPAJIABIINX U BBIEXABIIUX U3 3TUX 30H, —
crarbsiMu 15, 16 u 17 3akona. Tem cambim 3akoH nuddepeHnupyer
COILIMAJIbHBIE KOMIIEHCAIIUU M JIbTOTHl B 3aBUCHUMOCTH OT BIIUSIHUS
30HBI KOJIOTUYECKOTO OEJCTBUSI HA YEJIOBEKA, UYTO MPE/ICTaBISETCS
BIIOJIHE JOMYCTUMbIM. Pa3HbIl ypOBEHb COLMAJIBHOW 3allIUTHI JIUL,
MPOXKMBAIOIINX B 30HE SKOJIOTMYECKOTO OS/ICTBUS, U JIUII, BRIEXABIIUX
W3 HEe, HE BJIEYET JUCKPUMUHALIUU MOCIEHUX MO MPU3HAKY MECTa
YKUTEJIbCTBA, MOCKOJIbKY COIIMAIILHO 00YCIIOBICHHBIN MOAXO/ K 3allly-
TE yKa3aHHbIX KaTeropuil HaceJeHUsl He OrpPaHUYMBACT (HE yMallsieT)
UX KOHCTUTYIMOHHBbIe TpaBa. OCHOBON YKa3aHHOTO pa3Inuyus
SIBIISIETCSI HE CaMO MECTO JKHTEIbCTBA B TeOrpapuueckoM CMBICTE
CJIOBa, a BIUSHUE HA 3/I0POBbE YEJIOBEKA HEOIATONPHUSTHOU CPEIIbI
MIPOKUBAHUS.

2) O mpoBepke KOHCTHTYIITMOHHOCTH 4acTH TiepBod ctatbu 109
VYronosHo-IIponeccyansnoro Konmekca PecryOmuku Kazaxcran 1o
oOpamenuro 3amnaaHo-Kazaxcranckoro o6macTHOTO cyfa.

[Tocranosnennem Koucrurynmonnoro CoBera PecmyOmuku
Kazaxcran or 24 auBaps 2007 roga Nel wacte mepBas ctarbu 109
VYronoBHo-npolieccyansHoro koaekca PecryOnuku Kazaxcran npus-
HaHa cooTBeTcTBytoNIel Koncrutyun Pecyonuku Kazaxcran.

OcHOBaHUEM TOCITYKUIIO TO, YTO JIUIIO MOXKET OOPATUTHCS C KAIIO-
00l B Cyl Ha OTrpaHMYEHHBIH KpYTr MPOLECCYalbHbIX pEIICHUH, B
YHCJIC KOTOPBIX MIOCTAHOBJICHUE O BO30YK/IEHUHU YTOJIOBHOTO Jieia He
Ha3BaHO. OpHako yacte nepsas cratbu 109 VIIK He comepxut u
HOPMBI, B TIPSMO# popme 3arpernaroiieii 00kanoBaHUe MTOCTaHOBIE-
HUS O BO30OYXJCHHM YTOJIOBHOTO J€Jia B CyJIe U TEM CaMbIM Orpa-
HUYHUBAIOLIEH KOHCTUTYIIMOHHOE MPABO YEJIOBEKA M Tpak/laHWHA Ha
cyneOnyro 3amuty. B moctanosnenuu ot 6 oktsa6pst 1998 roga Ne7/2
Konctutyumonnsiit CoBetr copMynupoBai MPaBOBYK MO3UIIMIO,
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COIIACHO KOTOPOM OTCYTCTBHME B HOPMATMBHOM IIPAaBOBOM aKT€
HOPMBI, 3aKPEIUISIONIEH KOHCTUTYLIMOHHOE MPaBO YEJIOBEKa U Ipax-
JAaHWHA, HE SBJSETCS OCHOBAHMEM JJISi TPU3HAHUS TaKOIO aKTa
HEKOHCTUTYIIUOHHBIM.

3) O mpoBepke KOHCTUTYIIMOHHOCTH TMOJIMYHKTa 3) IyHKTa 7
[IpaBun ohopmiieHHsT TOKYMEHTOB Ha BbIE31 3 Tipeaeinl Pecmyommku
Kazaxcran Ha MOCTOSIHHOE MECTO JKUTEIbCTBA, YTBEPKIEHHBIX
[TocranoBnenuem IlpaButensctBa PecnyOnuku Kazaxcran ot 28
mapta 2012 roga Ne361, no npencrasinenuto TeMuprayckoro roposi-
ckoro cyna KaparananHckoit obmacTy.

[ToctanoBnennem Koncturymmonnoro Cosera Pecnybmuku
Kazaxcran ot 14 nexabpst 2016 roga Nel moamynkt 3) myHKTa 7
[TpaBun opopmiieHUs JOKYMEHTOB Ha Bble3]1 3a rpejiesnbl PecryOnuku
Kazaxcran Ha MOCTOSTHHOE MECTO >KUTEIBCTBA, YTBEPKIECHHBIX
[TocranoBnenuem IlpaButensctBa PecnyOnmku Kazaxcran ot 28
maprta 2012 roga Ne361, npusnan coorBercTByommM KoHcTUTyIIMN
Pecny6nuku Kazaxcran.

OcHoBanueM sBisieTcsi ycraHosieHue [IpaBUTenbcTBOM B MOA-
nyHkre 3) mynkra 7 [IpaBuin HOpMBI O HEOOXOAMMOCTH TOTYYECHHUS
comiacusi Ha BbI€3]] OT ONPEACNICHHBIX KaTeropuil rpakaaH, MpH
MOHUMAHUM €€ aJIeKBaTHO cmbichay craredt 12 u 34 Kouctutyuuw,
HarpaBJIeHO HAa 00ecIieueHNe UCTIOTHEHMSI 3aKPETIICHHBIX 3aKOHOM U
Konekcom «O Opake (cympyecTBe) U CeMbe» 00s3aTEIbCTB
BBIEIKAIOIIETO M, CJIEIOBATEIILHO, HE MPOTUBOPEYUT OCHOBHOMY
3aKoHy.

ITo 31 obOparenuto (MpeACTaBICHUIO) CYI0B 0TKA3aHO B IPUHITHH
K KOHCTUTYLIMOHHOMY IPOM3BOJICTBY 1O CJIEAYIOLIUM OCHOBAHUSIM:

1) mpenmer oOparieHuss He BXOAUT B KOMIlETeHIMIO KoHCTHUTY-
nronnoro Cosera — 10;

2) HEe COOTBETCTBYET, YCTAHOBJICHHBIM B 3aKOHE (POpPME U CozlepKa-
HUIO, a TAK)KE UCXOMUT OT HEHAIeKaIero cyobrekra — 7 (mpencras-
JIeHHE TIOJMNKUCAHO CyJbell MO0 NpeacenaTeabCTBYIOIINUM CyIbel);

3) mpenmer oOpalleHus HE BXOIUT B KomreTeHimio KoHcTuty-
1ioHHOTO COBeTa, a TaK)Ke UCXOUT OT HEHA UIeXKaIIero cyobekra — 3;

4) npencraBiaeHUE CTaBWIICA BOIPOC O TOJIKOBaHMM HOpM KoHc-
TUTYLMH JIMOO HOPM 3aKoHa — 2;

5) He COOTBETCTBYET, yCTaHOBJIEHHBIM B 3aKOHE (hOpME U COIepKa-
HUIO — 7;
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6) KOHCTUTYLIMOHHOCTh YKa3aHHOTO B OOpAaIeHNH BOIPOCa IPOBe-
psnack Konctutyunonsneiv CoBetom — 1

7) B CBsI3U C OTKAa30M CYOBEKTa OT 3asBJIEHHOTO OOPAIIEHHS BO3-
BpallleHO 3a noanuceio PykoBoaurens Anapara KoHCTUTYIIMOHHOTO
1 oOpaienue (npeacTaBieHue).

Kpome Toro, BBUIy MOCTYIUIEHUS! OT HEHAJIeXkKalllero cyobekra 4
oOpalleH s BO3pAIIeHO:

1) MunucTpa 31paBooxpaHeHus u couuaabHoro pa3sutus PK o na-
4ye O(QUIMAIBHOTO TOJKOBaHMS HOpMBI ImyHkTa 1 crtathu 28 Komc-
tutyiuu PK;

2) Munuctpa MBJI PK o npoBepke Ha mpeaMeT COOTBETCTBHUS
crarbe 10 Koncturynuu PK npoekra nonpaBok B 3akoHbI «O rpax-
nanctee PK», «O mpaBoBoM IMOJIOKEHNH MHOCTPAaHLEBY», «O Murpa-
UK HaceldeHus», «O mpoTUBONEHCTBUM TeppopusMy» U «O MpoTu-
BOJIEMCTBUN SKCTPEMHU3MY» I10 BOIIPOCAM yTPaThl IPaKIaHCTBA;

3) MB/] PK o gade oduimansHoro TosnkoBanusi crateu 19 Konc-
tutyuuu PK;

4) Axuma ropoga AcTaHbl O IPOBEPKE MOMPABOK B 3aKOHOJATEIb-
CTBO IO BOIIPOCaM MPUHYIUTEIBHOTO U3bATUS 3€MEJIBHBIX YUYaCTKOB
JUIS TOCYIapCTBEHHBIX HYKI B LEJSX peanu3alnuu [ eHruiana ropoga
Actanbl Ha mpeaMeT ux coorBercTBUA Koncturynmum PecrmyOmuku
Kazaxcran.

Konctutyrmonnsiii CoBET HEOMHOKPATHO OTMEYall, YTO IPaBO Ha
CyZIEOHYIO 3allIUTy O3HAYaeT MPaBO JIFOOOTO YENIOBEKAa M TpaXKIaHWHA
00paTUTHCS 3a 3aIUTON U BOCCTAHOBJIEHHEM HAapYIIEHHBIX IIPaB M CBO-
6o11. Peanu3aiys 3Toro rmpasa OCyIIECTBIISIETCS HA OCHOBE U B MOPSAKE
YCTaHOBJIEHHBIM 3aKOHOM, KOTOPOE B CBOIO OYEPEb HEMOCPEACTBEHHO
CBs3aHO ¢ HOpMaMu OCHOBHOTO 33aKOHA, CJIEI0BaTEIbHO, HEOOXOIUMO
JanbHelee oOecrieyeHne peaau3aliy IMOTeHIHala U TOJOXKEHHH
KoncTtutyun ctpanbl B IpaBOIIPUMEHHUTENILHON TPAKTHKE.

bnaronapro 3a BHUMaHHE.

209



Turqay HUSEYNOV
Baki Dovlot Universitetinin
Beynolxalq xiisusi hiiququ vo Avropa
hiiququ kafedrasimin dosenti,
Azarbaycan Respublikasinin Vokillor
Kollegiyasinin
Rayasat Heyatinin iizvii

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSININ ICRAATINDA XARICi DOVLOTLORIN
MOHKOMO QORARLARININ TANINMASI
PROBLEMLORI

Dayorli todbir istirakeilari,

Hormatli xanimlar va conablar!

Onco bu ciir métaber tadbirdos ¢ix1s etmok imkani yaratmis konfrans
toskilatcilarina 6z dorin minnatdarligimi bildirirom.

Artiq 20 ildir ki, Azarbaycan Respublikasinin Konstitusiya Moh-
komosi 6z faaliyystindo hiiququn miixtolif saholorinin inkisafina 6z
tohvosini vermokdadir. Bu istigamotlordon birids son zamanlar Konsti-
tusiya Mahkomasinin icraatinda xarici dovlotlorin mohkomas gararlarnnin
taninmast 1lo bagl bir sira sikayotlorin baxilmasidir. Bu clir sikayatlorin
(F.Bayramovun vo H.Babayevin sikayatlori) baxilmasi son 2-3 ilo
tosadiif edir.

Xarici mohkomolorin gotnamo lorinin tamnmasit mosalosi muasir
Azorbaycan ganunvericiliyindo 21 osrin oavvollorindon oks olunsada,
mozkur miiddealarin daha genis totbigi son 5-6 ilo tosadiif edir. Tobidir
ki, bu da Azarbaycan fiziki vo hiiquqi soxslorinin beynolxalq slagolorinin
artmasinin dyani stibutudur. Miioyyan olundugu kimi, xarici dovlstlorin
mohkomo qorarlirmin taninmasi qaydast AR Miilki Prosessual
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Macallosinin miiddealart vo beynolxalq miiqavilalorlo tonzimlonir. Bir
qayda olaraq bu hiiquqi mesolorlo baglh omokdashga dair ikitorafli
dovlatlorarast miiqavilolordir.

Mohkoma gorarlarmin taninmast va icrasi miilki prosesin miistoqil
novil olmagla igo mahiyysti {izro baxmayan olavo icraat qaydasidir.
Xarici dovlet mohkemalori vo arbitrajlariin gotnamolorinin macburi
qaydada icra olunmasi vo taninmasi barado orizoloro Azorbaycan
Respublikasinin Ali Mahkomasi baxir.

Qeyd etmok lazimdir ki, xarici dovlotlorin mohkomolorinin vo
arbitrajlarinin gotnamolori dedikdo, burada mohkomso torafindon qobul
edilmis qorarlarla yanasi1 xarici dovlotlorin digor aktlarida daxil edilir.
Lakin AR MPM digor aktlar siyahisini agiglamamagla yanasi, onlarin
taninmast vo icrasi qaydasini doqiq agiglamur.

AR MPM-nin 462-ci maddosino gora, xarici dovlatlorin mohkomo-
lorinin vo arbitrajlarmin gotnamolori Azorbaycan Respublikasinin ganun-
vericiliyino, hiiquq qaydasma zidd deyildirso vo qarsiligh tominat-
landirilmigdirsa, Azarbaycan Respublikasinda icra edilo va tanina bilar.

AR Konstitusiya Mohkomosinin movgeyino goro qeyd olunan
maddads gostarilon “qarsiligh tominatlandirilma™ Azarbaycan Respub-
likas1 ilo xarici dovlstin hiiquqi yardim haqqinda coxtorofli sazisin
(konvensiyanin) istirak¢ist olmasini, yaxud iki dovlot arasinda ikitorofli
beynolxalq miigavilonin olmasini ifads edir.

Bundan slave Konstitusiya Mohkomasi tosdiq edir ki, xarici dovlstin
mohkoma gatnamasi Azarbaycan Respublikasinda o sortlo taninir vo icra
edilir ki, homin xarici dovlst do Azorbaycan Respublikasi
mohkomolarinin gorarlarini tanisin va icra etsin. Odur ki, xarici dovlotin
mohkomo gotnamasinin macburi qaydada icra olunmasi vo tanimasi
barado orizoye baxan mohkomo ilk ndévbodo yuxarida geyd olunan
osaslarin olub-olmamasini aragdirmalidirb. Lakin burada qars1 dovlotdo
Azorbaycan Respublikasi mohkomoalorinin qgorarlarinin taninmasi va
icrast masalosinin yoxlanilmasinin elods sado alds olacagma inanmaq
cotindir. Burada hom mdvcud sahovi qanunvericilik vo konkret tocriiba
tohlil edilmalidir. Fikrimizco burada xarici dovlotlorin mohkomalorinin
vo arbitrajlarmm goatnamolorinin Azorbaycan Respublikasinm hiiquq
qaydasina zidd olmamas1 osas sort kimi gqabardilmalidir.

AR MPM-nin 465-ci maddasindo mohkomaonin gotnamasini macburi
qaydada icra etmokdon imtinanin osaslarimi miioyysn edir. Odur ki,
mohkomo gotnamasini tanimaqdan vo icra etmokdon imtina etdikds, bu
Macollonin 465-ci maddosi ilo nozordo tutulan osaslarin olub-
olmamasimi yoxlayir.
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Bir mosaloyo nozar yetirmok yerino diisordi. Belo ki, ogor Azarbaycan
Respublikast mohkomasinin icraatinda eyni toroflor arasinda, eyni
predmet barodo vo eyni osaslarla olan miibahiso barodo is
baglanmisdirsa, mohkomo gotnamonin macburi icrast vo tanmmasi
barodo orizoys baxilmasinit dayandirir. Gorlindiiyli kimi burada
miibahisonin Azarbaycan Respublikasinda hollins tistiinliik verilir.

AR MPM-nin 466-ci maddasino asason xarici dovlotin mohkoma
gotnamasinin macburi icrast barads arizays xarici dovlstin mohkoma
gotnamosinin ganuni qiivvoys minmosini tosdiq edon, {izorindo
geydiyyat aparilmis surati, zororind gotnamo ¢ixarilmis vo mohkomo
prosesinda istirak etmayon torofin igo baxilmasi barads vaxtinda va
lazzmi qaydada xobordar edilmosini tosdiq edon sonod vo sonadlorin
Azarbaycan diling torclimo olunmus, tosdiq edilmis surotlori. Mahz bu
sanadlorin Ali Mohkama tarafindon méveudlugunun yoxlanilmasi talob
edilir. Lakin AR Konstitusiya Mohkomaosinin icraatma daxil olmus
islordo bu yoxlamanin tam aparilmamasmin sahidi oluruq. Belo ki, AR
Konstitusiya Mohkomaosinin icraatinda olmus sikayatlori 1lo bagli islordo
xarici dovlotin mohkomo qorarinin qiivvoyo minmosini oks etdiron
geydin olmamasinin sahidi oluruq. F.Bayramovun sikayoti iizro
Azorbaycan Respublikast Ali  Mohkomosinin Inzibati-Iqtisadi
Kollegiyasinin 8 noyabr 2016-c1 il tarixli gorardadinin Azorbaycan
Respublikasinin Konstitusiyasina ve gqanunlarina uygunlugunun
yoxlanilmasina dair 20 1yul 2017-ct 1l tarixli Qorarda F.Bayramovun Ali
Mohkomenin Inzibati-iqtisadi Kollegiyasma toqdim etdiyi vosatotinin
dalillori ondan ibarst olmusdur ki, onun Dubay Apellyasiya Mohko-
moasindo is 1izra kegirilon mohkomas prosesinds istiraki tomin edilmomis,
eloco do homin mohkomso torofindon qgobul edilmis qgorarin iizorindo
ganuni qlivvays minmosini tasdiq edon geyd aparilmamisdir. Beloliklo,
Ali Mohkomonin Inzibati-Iqtisadi Kollegiyas1 Miilki Prosessual
Mocoallonin 465.1.2 vo 466.0.1-ci maddolorini totbiq etmoyarak, xarici
mohkoma gorarinin taninmasi vo icra edilmasi {iglin asaslarin olub-
olmamasmi tam aragdirmamis, homin gorart mocburi gaydada icra
etmokdon imtina edilmasino yol veron hallarin mévcudluguna digqot
yetirmomisdir.

Hesab edirik ki, Konstitusiya Mohkamasinin qeyd olunan qorarlar
xarici mohkomolorin va arbitrajlarin gotnamalorinin taninmasi vo icrasi
zaman1 Ali Mahkama torafindon bu sapkidas islorin aparilmasinda qabar-
dilmis masalalora daha diggatle yanasilmali vo eyni problemlor {izra
Konstitusiya Mohkomosino miiraciotlorin daha osasli olmasina zomin
yaratmalidir.
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Hzopv POI'OB
3amecturens VCHOMHUTEIBLHOTO
nupekropa @onna [lepsoro
[Ipe3unenra PecyOnuku
Kazaxcran-Enbacsr

«KOHCTUTYIUOHHASA PE®@OPMA 2017 TOOA U
MOJEPHU3AILIAS ITIPABOBOM CUCTEMBI KABAXCTAHA»

VYBakaeMble yYaCTHUKN KOH(EPEHIIUH, JaMbl U TOCTIoza!

[lo3Bonsre MHe oT nmenn ®onpa I[epsoro Ilpesunenrta Pecrybnuku
Kazaxcran-EnGace! 1 ot ce0st TMYHO MPUBETCTBOBATH BAaC HA 3TOM Ipe/l-
CTaBUTEIILHOM (POpyMe, BBIPa3UTh 0COOYIO OIaroJapHOCTh OpPraHu3aTo-
paM KoH(epeHIInH, 3a TEeTUIbIA TPHEM.

Kax BbI 3Haete, B pouuiom rogy B Kazaxcrane Oblia ocyiiecTBiieHa
DTyOOKasi KOHCTUTYIIMOHHAsT pedopMa, TOBJIEKIIas MacmrabHoe Tepe-
pacrpeneneHue BIacTHbIX nomHomounii ot Ipesunenta k [apnamenty n
[IpaBuTenbCTBY B LEAX HOBBILICHUS 3(P(HEKTUBHOCTH TOCYAAPCTBEHHO-
IO YIIPABJIEHUS U OTBETCTBEHHOCTH MOCIeIHUX. B pe3ynsrare 35 noHo-
mounii [Ipesunenta Pecryommku Kazaxcran, conepxxanecs B 11 koH-
CTUTYIIMOHHBIX 3aKkoHaX, 11 xomekcax u 80 3akoHax ObLIM TMepepacripe-
nenensl Mexxay [lapiaamentom, [TpaBUTeT-CTBOM M IEHTPATbHBIMU FOCY-
JTAPCTBEHHBIMU OpraHamy. B HacTosiiee Bpemsi rocyiapCTBEHHbIE Opra-
HBI pabOTAIOT B YCJIOBUSIX PACIIMPEHHOTO 00heMa ITOJTHOMOYHMI U OTBET-
CTBEHHOCTH.

KoHcTHUTYIMOHHBIE HOBEIBI, CBA3aHHBIE C Pa3BUTHUEM IapIaMEeHTa-
py3Ma, IpUBENHU K YCHIeHHIO cTaryca [laprameHTa 1 3akOHOTBOPUYECKO-
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IO MpOoLECca, €0 KOHTPOIBbHBIX (PYHKLHUH 3a IESITEIbHOCTBIO UCTIOIHU-
TEJIbHOM BJIACTH.

B pa3BuTHE KOHCTUTYLIMOHHBIX HOBEILT ObUIM BHECEHBI M3MEHEHHS B
KOHCTUTYLIMOHHBIE 3aKoHbI 0 [Ipesunente Pecriyomukw, [lapnamente u
craryce ero nemyrtaros, IIpaBurensctBe, Koncrurynmonnom Cogere,
CyneGHoil cucteme u craryce cyaed, Beibopax u PecryOnmkanckoM
pedepenayme.

Mexny Tem B PecriyOmuke B cootBeTcTBHU O CTpaTerniecKuM Iia-
HoM paszButusi PecryOnmukm Kazaxcran go 2025 roma, yTBEp»KICHHBIM
VYkazom [Ipesunenta Pecryonmuku Kazaxcran H. Hazap6aesa ot 15 des-
pansa 2018 roma mpoaoKAeTCsl MPOLECC MOACPHU3AIMH TPABOBOM
crcteMbl CTparernyeckuM IIaHOM TPEyCMOTPEHBI CIIETYIOIIME H3Me-
Henus k 2025 romy.

[IpuHumnmansHble n3menenus it Kazaxcrana k 2025 romy:

OT 3aKOHOTBOPYECTBA — K HEYKOCHHUTEILHOMY COOFOIECHUIO 3aKOHOB
Y HaJJICKAILEH [PaBOIPUMEHUTEILHON IIPAKTHKE;

OT HEYBEPEHHOCTU B TapaHTUSIX IIPABOBOM 3aLIUTBI — K BBICOKOMY
YPOBHIO JIOBEPHUS K MHCTUTYTaM IOCYIapCTBEHHOMN BIaCTH, HE3aBUCUMOM
U CTIPaBEIJIMBOM Cy/IcOHOM CHCTEME;

OT HAKa3aHUs — K HEJOMYIIEHUIO BO3MOXHOCTU KOPPYIILIMOHHBIX
JICSTHUM;

OT TOJISPAHTHOCTH K MPABOHAPYILIEHUSIM — K «HYJIEBOI TEPIHUMOCTH,
0COOEHHO K KOPPYIIIMOHHBIM JIESIHUSIM, K TOBBIILIEHUIO MPABOBOM KYIIb-
TYpbI U IPABOCO3HAHMS TPAXKIAH.

[Ipencrosmpe 3amaqn:

1) 1511 yCKOPEHHOTO 3KOHOMHYECKOTO POCTa U TOBBIIIEHHS Ka4eCTBa
KI3HH CTAaBUTCS 331a4H 0OECTICYUTh BEPXOBEHCTBO TPaBa, YTo TapaHTHU-
pyeT coOioneHne 3aKoHa, HEOIyIeHHEe KOPPYILUHA U BBICOKUI ypo-
BEHb IIPABOBOM KYJIBTYpbI B OOLIECTBE.

2) JlanbHelinnas MofiepHU3AaLIUs 3aKoHOoIaTeNnbCTRa. [IpaBoTBOpUecKas
pOJIb TOCyapcTBa OyIeT OpUEHTHPOBAHA HA MPEOCTaBICHUE CyObeK-
Tam, TPEXkKJIE BCETO rPaskIaHCKOro 000poTa, Bce OOMbILEH CBOOOIBI IS
NeATeIbHOCTH (OCOOCHHO NPEeIPUHUMATENBLCKON ), B TOM YHcie ¢ Ooree
HIMPOKUM HCIIOIb30BaHUEM MPHUHIMIIA TUCTIO3UTUBHOCTH B mpase. Ha
paccmotpennu IlapmaMenTa y:xe HaXOOUTCSl 3aKOHOMPOEKT: IO BOMPO-
caM Iepeady roCyIapCTBEHHBIX (DYHKIMI B KOHKYPEHTHYIO CPELLY.

3) 3ammra mpaB 1 cBOOOJ TpakAaH, MPEXKIE BCErO MpaBa COOCTBEH-
HOCTH, SIBIISICTCSl OIHUM W3 OCHOBHBIX YCIIOBHM, OOECIICYMBAIOIINX
BBICOKHUI1 YPOBEHb JIOBEPHSI K TOCYJAPCTBY IPAXKIAH U MPEIIIPUHIMATE-
neii. B TlapnamenTe paccmarpuBaeTcsi 3aKOHOIPOEKT: «O BHECEHUU
U3MEHEHU M JOMOJIHEHWH B HEKOTOPbIE 3aKOHOJATEIIbHBIE AKThI
Pecry6rmuku Kazaxcran mo Bonpocam yCHIICHUs! 3alllUThI TipaBa coOCT-
BEHHOCTH U apOUTpaxKay.
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B nensx manpHe#Ien ryMaHu3ay yroJlOBHOTO U aIMAHUCTPATUB-
HO-JICJIMKTHOTO 3aKOHOJATENBCTBA, MPUHAT 3aKOH «O BHECEHNU N3MEHE-
i 1 nonomHeHnid B Komeke Pecybmku Kazaxcran 06 aaMuHmCTpa-
TUBHBIX [IPABOHAPYILEHUSIX» OT 28 nexadps 2017 .

[locraBnena 3a1a4a yIydIlIEHUs] Ka4eCTBA 3aIUThl UHTEPECOB IPAXK-
naH. bynyT 3aKoHOATeIbHO YCTAHOBJIEHBI CTAHAAPTHI M IPUHLMIIBI OKa-
3aHUs] IOPUIUYECKON TIOMOILY, YITy4llIeHa CUCTEMA OKa3aHUs IIPABOBON
TIOMOIIIH JIMIIaM C HU3KKUM YPOBHEM JI0XOJIOB, 00€CTICUEH MOTHOIICHHBIN
JIOCTYTI K aJJBOKATCKMM YCIIyTaM B CEeJIbCKOM MecTHOCTU. B Ilapnamente
HAXOUTCS 3aKOHOIIPOEKT: «O0 aIBOKATCKOM S TENLHOCTH U FOpUINYe-
CKOM TIOMOLLID.

[IpoBoguTcs pabota MO MOJAEPHU3AIMM YTOJIOBHOIO IpOLECca.
[Inanupyercs NpUHATHE MEp 1O MOBBIICHUIO YPOBHS JOBEpHs, 0OIIIe-
CTBEHHOT'0 KOHTPOJISI 32 IEITEIbHOCTBIO PABOOXPAHUTEIBHBIX OPTaHOB.
B IlapnamenTte paccmarpuBaeTcsi 3aKOHOMPOEKT: «O BHECEHUH U3MEHe-
HUI ¥ JOTOJHEHNWH B HEKOTOPBIE 3aKOHO/ATEIbHBIC aKThl PecryOnmuku
Kazaxcran nmo BompocaM COBEpILIEHCTBOBAHMS AEATEIBHOCTA OPraHOB
BHYTPEHHHUX JIEID).

4) IlpenycMOTpeH KOMIUIEKC Mep M0 LU(PPOBU3ALUKM OPraHOB roOCy-
JTAPCTBEHHOIO YIIPABJICHUS], TPABOOXPAHUTEIBbHBIX OPraHOB W CYJIOB.
[TpunsT 3akoH «O BHECEHMHM W3MEHEHUI U JONOJIHEHUH B HEKOTOPbIE
3aKoHOMATeNbHBIE akThl PecrryOmku Kaszaxcran no Borpocam uadopma-
IIU1 ¥ KOMMYHUKaIMiD ot 28 nexadps 2017n

5) IlpemycmarpuBaeTcsi cO3laHHE CHUCTEMbI aJMUHUCTPATUBHOMN
FOCTHILIMH TT0 ONBITY JYYILHX [IPAKTUK. ByJieT BHenpeHa aIMUHUCTpaTHB-
Hasl FOCTUIIMSA KaK CyAeOHbIN (MM KBa3UCYJCOHBIN) MHCTUTYT, MpeIHA-
3HAUEHHBIN JJIS1 3aIUTHI TIPaB TPaXKIaH B OTHOIIEHUSX C TOCYIapPCTBEH-
HbIM armapatoM. Wyt paGoTel Hall MPOEKTOM AJIMHUHUCTPATUBHOIO
IIPOLIEAYPHO-TIPOLIECCYATILHOTO KOZIEKCA.

6) OrpeieneHbl TaKKe 3a/1a49H:

— obecrieueHust MPaBOCY/Is U HE3aBUCUMOCTH CYJICOHOM CUCTEMBI;

— COBEpILIEHCTBOBAHMSI YTOJIOBHO-TIPABOBBIX MED;

— YCHUJICHHUS! IPEBEHTUBHBIX MEP IO MPOTUBOACUCTBUIO KOPPYIILIHY;

— (popMHpOBaHUS YCTOMYMBOW MPABOBOM KYJIBTYPBL.

Kazaxcran Ha MpOTSHKEHMHM YK€ HECKOJBKHMX JIET MOJy4yaeT Cyllle-
CTBEHHYIO TIO[IEPKKY CBOUM pedopMaM CO CTOPOHBI MEKTYHAPOTHOMU
FOPUINYECKOM OOIIIECTBEHHOCTH U B MIEPBYIO OYepe/ib OT BeHennaHckon
Komuccuu Corera EBpomnbl. [Iporutoronssist KOHCTUTYIIMOHHAS pedop-
Ma OJTHO3HAYHO HE ObLIO OBl CTOJb YCHENTHOM, €I ObI MbI HE MOTyYH-
JIM OYEHB CEPbE3HYI0 METOI0IOTHYECKH ITyOOKYIO SKCTIEPTHYIO TIOMOIITb
ot Benermmanckoit Komuccnn.

brnaronapro 3a BHUMAaHUE.

215



KONFRANS ISTIRAKCILARININ MUSAHIBOLORI:

Farhad Abdullayev:
Konstitusiya Mohkomosi
comiyyatda oziind kifayat
gadar niifuz qazamb

Azorbaycan  Respublikasi
Konstitusiya  Mohkomaosinin
yaradilmasinin 20 ili tamam
olur. Bu, bizim ii¢iin ¢ox 6nomli
bir hadisodir. Konstitusiya
Mohkomaosi odalot miithakimosi
organi kimi hor bir hiiquqi, demokratik dovlotdo miihiim ohomiyyat
kosb edir. Iyirmi illik foaliyyati dovriinde Konstitusiya
Mohkomasinin salahiyyatlorinds bir sira doyisikliklor edildi. Bu giin
biz sevinc hissi ilo deyirik ki, Konstitusiya Mohkomosi comiyyotdo
Ozlino kifayot qodor niifuz qazanib vo qobul etdiyi qorarlarla
hiiququn bir ¢ox sahoaloring tosir gostorir.

Bu s6zlori AZORTAC-a miisahibosindo Azorbaycan Respublikasi
Konstitusiya Mohkomasinin sodri Forhad Abdullayev deyib.

Konstitusiya Mohkomosinin beynolxalq omokdasligi ugurla
hoyata kecirdiyini gqeyd edon Forhad Abdullayev Mohkomonin 6z
foaliyyatindo bundan da faydalandigini deyib. “Biz ¢alisiriq ki, 6z
foaliyystimizlo comiyyatds insan hiiquglarinin miidafissing, hiiquq
modoniyyati sahosindo garsiligli anlagsmanin tomin edilmosino tohfo
verak”, — deya o bildirib.

Sodr Bakida kegirilon “Hiiquqi dovlot vo konstitusiya odalot
mithakimasi: doyorlor vo prioritetlor” movzusunda beynolxalq
konfransin ohomiyyotini do vurgulayib. Forhad Abdullayev
beynolxalq konfransda miixtolif oOlkolordon Konstitusiya
mohkomolorinin 50-dok sadr vo hakiminin istirak etdiyini sdyloyib.
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Tomas Meyer: Azarbaycanin
Konstitusiya Mohkamasi
beynalxalq toskilatlarla
ugurla amokdashq edir

“Hiiquqi dovlet vo kons-
titusiya odalot miihakimosi:
doyorlor vo prioritetlor” mov-
zusunda Bakida  kegirilon
beynolxalq konfransda diinya-
nin bir ¢ox Olkalorindon niima-
yondoalorin igtiraki todbirin 6nomindon xobor verir. Konstitusiya
Mohkomasinin hor bir 6lkonin fundamental qanunlarinin asasini
toskil edir. Bu giin Azorbaycan Respublikast Konstitusiyasinin
yaradilmasinin 20 ili tamam olur. Bu, Azorbaycanin miistoqillik
tarixindo ¢cox Onomli hadisodir. Azorbaycan Konstitusiya Mohko-
masi beynalxalq toskilatlarla ugurla omokdagliq edir, daim inkisaf
edir vo yeniliklors agiqdir.

Bu fikirlori AZORTAC-a miisahibasinde Almaniya Beynslxalq
Omokdasliq Comiyyotinin (GiZ) “Conubi Qafqazda hiiquq
sahasindo Avropa standartlarina yaxinlasma” proqraminin rahbari
Tomas Meyer deyib.

Tomas Meyer bildirib ki, Almaniya Beynolxalq ©mokdasliq
Comiyyatinin Azorbaycanda somorali foaliyyati liclin genis imkanlar
yaradilib. Artiq uzun miiddatdir ki, toskilatimiz Azarbaycan ilos six,
isglizar omokdasliq edir. On yeddi ildir ki, omokdashq etdiyimiz
Azaorbaycan Konstitusiya Mohkomosi ilo birgo faaliyyotimiz
noticasinda bir sira layiholor hayata kegirmisik. Inaniram ki, bu giin
dovlat orqanlarinin, xarici 6lkolordon hakimlorin istiraki ilo kegirilon
bu konfrans omokdagligin genislonmasino boyiik tohfs veracok.

Tomas Meyer bildirib ki, Konstitusiya Mohkomasinin faaliyyati
hiiquq sisteminda, xiisusilo ds insan hiiquqlarinin qorunmasinda ¢ox
boylik shomiyyast dasiyir. O, Azarbaycan Respublikasi Konstitusiya
Mohkomasinin biitiin kollektivini yubiley miinasibatilo tobrik edib,
bu konfransda istirak etmokdon momnun oldugunu soyloyib.
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Ivetta Maseykova:
Azdrbaycan vd Slovakiyanin
Konstitusiya mohkamolori
arasinda mahsuldar
amdkdashq yaranib

Azorbaycan  Respublikasi
Konstitusiya  Mohkomasinin
yaradilmasinin 20 illik yubileyi
miinasibatilo Bakida kecirilon
“Hiiquqi dovlot vo konstitusiya
odalat miithakimasi: dayarlar va prioritetlor” movzusunda beynoalxalq
konfransa dovati boylik momnuniyyot vo sevinclo gobul etdim.
Hoqigoton, iyirmi il bdyiik tarixdir. Bu miiddotdo bizimlo
Azorbaycan arasinda c¢ox six omokdasliq olub. Azorbaycan
Respublikas1  Konstitusiya ~ Mohkomosi  vo  Slovakiya
Respublikasinin Konstitusiya Mohkomaosi arasinda mohkom
ikitorofli miinasibotlor vo mohsuldar omokdasliq yaranib.

Bunu AZORTAC-a miisahibasinds Slovakiya Respublikasi
Konstitusiya Mohkomaosinin sadri Ivetta Maseykova deyib.

Slovakiya Respublikas1 Konstitusiya Mohkomosinin sadri
beynolxalq konfransin an yiiksak saviyyada toskil olundugunu qeyd
edib. O, Azorbaycan Konstitusiya Mohkomosina foaliyyatindo
boyiik ugurlar arzulayib vo omin oldugunu bildirib ki, iki 6lkonin
Konstitusiya mohkomalari arasinda omakdasliq golacokds do inkisaf
edacok.

Bakiya ikinci dofs sofar etdiyini bildiron Ivetta Maseykova deyib
ki, paytaxtimiza ilk dofs yeddi il avval Azarbaycan Konstitusiya
Mohkomasinin dovati ilo golib. “Mon Azorbaycana, Bakiya boyiik
momnuniyyatlo golirom. Sohoriniz heyrotamizdir, 6lkoniz ¢ox
gozoldir. Hom Slovakiya Respublikasi Konstitusiya Mohkomaosinin
sadri, hom do sadoco turist kimi 6lkonizi hor zaman mamnunluq
hissi ilo ziyarat edocoyom. Sag ol, Azarbaycan, sag ol Baki!”, -deya
Ivetta Maseykova sdzlorino yekun vurub.
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Iqor Roqov: Azorbaycan vo
Qazaxistan hiiquqsiinaslar:
arasinda slaqolor genisdir

Mon bu mihiim todbirds
istirak etmayimdon hadsiz sevinc
hissi kegirirom. Bu giin hom
Azarbaycan, hom do Qazaxistan
liciin bayramdir. Azorbaycan
Respublikas1 Konstitusiya Moh-
komosinin yaradilmasmin va
Astananin Qazaxistanin paytaxti
olmasmm 20 ili tamam olur. Bizim xalglarimizi six dostluq tellori
birlosdirir. Qazaxistan vo Azarbaycan hiiqugsiinaslar arasinda olagolor
genigdir, biz sizin 6lkenizde hiiquq sahosinds bas veron doyisikliklori
1zloyirik.

Bu fikirlori AZORTAC-a miisahibasindo Qazaxistan Respublika-
sinin Birinci Prezidenti Fondunun icraci direktorunun miiavini, hiiquq
elmlori doktoru, professor iqor Roqov saslendirib. O vurgulayib ki,
“Hiiquqi dovlst vo konstitusiya odalot miihakimosi: doyarlor vo
prioritetlor” movzusunda beynolxalq konfrans bdyiik ohomiyyoto
malikdir. Bu todbir konstitusiya hiiququ orqanlar1 arasinda fikir,
qabagcil texnologiya va tocriibo miibadilosi aparmaga imkan verir, milli
strukturlarin isino komok edir.

“Man bilavasito dovlat sektorunda iglomirom, lakin hiiquq islahatlart
mosololori, hiiquq sistemi quruculugu Qazaxistan Respublikasinin
Birinci Prezidenti Fondunun faaliyyatinin do prioritet istiqgamatidir.

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin sodri Forhad
Abdullayevin, Azorbaycandaki nailiyystlori yiiksok qiymotlondiron
Avropa Surasinin Venesiya Komissiyasinin sodri Canni Bukikkionun
konfransdaki c¢ixiglart ¢ox miisbot tosssiiratlar yaratdi. Fiirsotdon
istifada edorak, azarbaycanli hamkarlarimi yubiley miinasibatils tabrik
etmok, onlara xos arzularimi c¢atdirmaq istoyirom. Qoy bizim
olagolorimiz genislonmokda davam etsin”, — deyo Iqor Roqov sdylayib.

Bakida doguldugu ti¢iin bu sohors xiisusi miinasibati oldugunu geyd
edon Iqor Rogov deyib: “Dogma Bakinin neco doyisdiyini, toraqqi
etdiyini gorlirom vo bu, monim ii¢iin ¢ox xosdur. Monim iki votonim
var — Azorbaycan vo Qazaxistan”.
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Konstitusiya Mahkamasinin yaradilmasimnin
20 illik yubileyi genis qeyd olunub

Iyulun 14-do Azorbaycan Respublikasi Konstitusiya Mohkomasinin
yaradilmasinin 20 ili tamam olur. Ulu 6ndor Heydor Oliyevin togobbiisii
ilo yaradilmig Konstitusiya Mohkomosi 1998-ci il iyulun 14-do
foaliyyoto baglayib.
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Yubiley miinasibotilo Konstitusiya Mohkomosinin sadri Forhad
Abdullayev basda olmagla, Konstitusiya Mohkomasinin hakimlori vo
Aparatin amokdaslart iyulun 13-do Foxri xiyabana golorok xalqmmizin
imummilli lideri, miiasir miistaqil Azarbaycan ddvlotinin memar1 va
qurucusu Heydor Oliyevin xatirasini dorin ehtiramla yad edib, mozari
ontino oklil vo giil dostolori qoyublar.

Gorkomli oftalmolog-alim, akademik Zarifo xanim Sliyevanin da
xatirasi ehtiramla anilib, mazar1 lizorina tor ¢igoklor diiziliib.

Yubiley todbiri Azorbaycan Respublikasi Konstitusiya Mohkomo-
sinin inzibati binasinda davam etdirilib.

Todbirdo ¢ixis edon Konstitusiya Mohkomosinin sodri Forhad
Abdullayev yubiley miinasibotilo Mohkomonin hakimlorini vo Aparatin
omokdaslarini tobrik edorak, onlara faaliyystlorindo ugurlar arzulayib.
Konstitusiya Mohkomasinin foaliyyots baslamasinin 20 illik yubileyinin
miistoqil Azarbaycanin hayatinda va hiiquq sistemindo miihiim hadiso
oldugunu geyd edon sadr bu miinasibotlo todbirlorin kecirildiyini, o
ciimlodon bir nega giin ovval Bakida “Hiiquqi dovlet vo konstitusiya
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odalat mithakimasi: doyarlor vo prioritetlor” movzusunda beynoslxalq
konfransin togkil edildiyini bildirib.

Forhad Abdullayev deyib ki, ulu 6ndor Heydor Oliyevin miollifi
oldugu miistoqil Azorbaycan Respublikasinin ilk Konstitusiyasinin
1995-ci ildo gobulundan sonra 6lkomizdo hiiquqi dovlst quruculugu
yolunda miihiim addim atildi. Hiiquqi dovlot quruculugunda vo onun
inkisafinda Konstitusiya nozarati orqaninin yaradilmasinin zaruriliyini
uzaqgoranliklo nozars alan Ulu Ondorin tosabbiisii ilo Azarbaycan Res-
publikasmin Konstitusiya Mohkomaosi foaliyyoto basladi. Umummilli
lider Heydor ©Oliyevin Konstitusiya Mohkomoasinin foaliyysto
baglamasinda vo comiyyotdo layiq oldugu yeri tapmasinda miihiim
xidmatlort Mahkamanin kollektivi tarafindon daim bdyilik minnatdarliq
hissi ilo anilir. Bu giin do Mahkomanin kollektivi Faxri xiyabanda ulu
ondor Heydor Oliyevin mozarini ziyarst edorok Obodiyasar Liderin
xatirasing dorin ehtiramlarini bildirdilor.

Konstitusiya Mahkamasinin 6ton 20 ilde zongin tacriibe gazandigini,
Olkomizin vo comiyyatin hoyatinda, eloco do Azorbaycanin mohkomo-
hiiquq sistemindo olduqca somoarali foaliyyot gostordiyini vurgulayan
sadr biitiin bu nailiyyatlorin aldo edilmosinds kollektivin rolunu ytiksok
qiymatlondirib. Mohkamanin hakimlorinin vo kollektivinin konstitusion
dayarlors vo hiiququn aliliyine dorindon baghiligmin vo sadigliyinin
Mohkomonin isinds 6ziinii agig-aydin oks etdirdiyi vurgulanib.

Forhad Abdullayev ulu énder Heydar Bliyevin vo Prezident ilham
Oliyevin daim Konstitusiya Mohkomasino diqgot vo qaygi gostor-
diklorini, Mohkomanin faaliyyetini yiiksok qiymatlondirdiklorini xiisusi
geyd edib. Sodr bildirib ki, Prezident Ilham Oliyevin Konstitusiya
Mohkomasinin kollektivina tobrik moktublari iinvanlamas1 bdyiik
etimad vo eyni zamanda, bizim {iizorimizo qoyulan mosuliyyatdir.
Forhad Abdullayev Konstitusiya Mohkomasinin yaradilmasinin 20 illik
yubileyi miinasibatilo Mohkomonin hakimlorinin v bir qrup amokda-
stnin Prezident [Tham Bliyevin sorancamlarina osasan yiiksok foxri adlar
vo medallarla toltif olunmasina goéro dovlotimizin bascisina min-
natdarligini ifads edib. Sodr vurgulayib ki, Konstitusiya Mohkomaosinin
kollektivi Prezident Ilham Oliyevin bu etimadmm layiginco dogrult-
maga, 0z islorindo daha boyiik ugurlar oldo etmoyas ¢alisacagq.

Konstitusiya Mohkomasi Plenumunun indiyadok 374 qorar gobul
etdiyini diqqeto catdiran Forhad Abdullayev deyib ki, bu qorarlar
hiiququn biitlin saholorino miihiim tosir gostorib. Bu gorarlarin tokco
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mohkomolorin faaliyyatina deyil, biitiin hiiquq miinasibatlorine vo digor
saholara do shamiyyatli tasiri hiss olunur. Biitiin bu amillor Konstitusiya
Mohkomasinin dovlatin vo comiyyatin hoyatinda, 6lkomizin mohkomo-
hiiquq sisteminds vacib rol oynadigini niimayis etdirir.

Tadbirds istirak edon 1 sayli Inzibati-Iqtisadi Mohkomosinin sodri
Rosid Rzayev Konstitusiya Mohkomaosinin sodrini vo hakimlorini,
aparat omokdaglarmi tobrik edorok, hiiquq vo mohkoms tarixino aid
nadir marka niimunslorindon ibarat xiisusi hazirlanmis hadiyyani
Konstitusiya Mohkomasina toqdim edib.

Konstitusiya Mohkomaosinin hakimlori vo Aparatin omokdaglar
cixiglarida Mohkomonin 20 illik foaliyyetini tohlil edib, garsida duran
vazifolordon danigiblar.

Yubiley todbirino yekun vuran Konstitusiya Mohkomasinin sodri
Mohkomonin foaliyyatine vo onun kollektivino gostordiyi yiiksok digqot
vo qaygilya goro kollektivin adindan Azorbaycan Respublikasinin
Prezidenti ilham Oliyeva bir daha dorin minnotdarh@mi ifado edib.
Forhad Abdullayev Konstitusiya Mohkomaosinin kollektivinin dov-
lotimizin bascisinin bu yliksok etimadimi layiqginco dogrultmaq ticiin
bundan sonra da ozmlo ¢alisacagini bildirib.
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Capa imzalanmisgdir 11.10.2018. Kagiz format1 70x100 1/16.
Fiziki ¢ap veraqi 14. Tiraj1 200.

“Sorg-Qorb” motboosinde ¢ap edilmisdir.
Baki, Asiq ©lesger kiigesi 17.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


