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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Cavidan Qafarovun sikayati iizra “Valideynlorini itirmis
va valideyn himayasindon mahrum olmus usaqlarin sosial
miidafiasi haqqinda” Azarbaycan Respublikasi Qanununun boazi
miiddaalarinin Azarbaycan Respublikas1 Konstitusiyasinin
25-ci maddoasinin I hissasino uygunlugunun yoxlanilmasina dair

25 yanvar 2017-ci il Baki sohori

Azorbaycan Respublikasi Konstitusiya Moahkamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidaba Hesenova, Rovsen
Ismayilov (meruzegi-hakim), Ceyhun Qaracayev, Rafael Qvaladze,
Mahir Muradov, Isa Necefov ve Kamran Sefiyevden ibaret torkibde,

moahkomse katibi — Elmaddin Hiiseynovun,

arizagi — Cavidan Qafarov ve onun niimayeandesi Turqay Hiiseynovun,

cavabveron orqanin niimayendosi — Azarbaycan Respublikast Milli
Maclisi Aparatinin Sosial ganunvericilik sobasinin bas maslehatcisi
Moahammad Baziqovun,

miitoxessisler — Azarbaycan Respublikasi Tohsil Nazirliyinin Hiiquq $6-
bosinin miidir miiavini Rasim Hiiseynovun vo Azerbaycan Respublikasi
Omoek ve Ohalinin Sosial Miidafiesi Nazirliyi yaninda Dovlet Sosial
Miidafie Fondunun Hiiquq ve kadr sobasinin miidiri Fuad Nesirovun,

ekspert — Baki Ddvlat Universitetinin Hiiquq fakiiltesinin Omak ve
ekologiya hiiququ kafedrasinin professoru Mayis Oliyevin istiraki ilo,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin V
hissesine ve “Konstitusiya Mehkemasi haqqinda” Azerbaycan Respub-
likast Qanununun 34.5-ci maddasine miivafiq olaraq, konstitusiya mah-
kema icraati qaydasinda aciq mahkeme iclasinda Cavidan Qafarovun si-
kayeti lizro “Valideynlorini itirmis ve valideyn himayesinden mohrum
olmus usaqlarin sosial miidafiesi haqqinda” Azerbaycan Respublikasi
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Qanununun bazi miiddealarinin Azarbaycan Respublikasinin Konstitusi-
yasina uygunlugunun yoxlanilmasina dair konstitusiya isine baxdi.

[s {izre hakim R.Ismayilovun meruzesini, erizeginin, cavabveren or-
ganin niimayendalerinin ve miitexassislorin ¢ixislarini, habelo ekspertin
royini dinlayib, is materiallarini aragdirib miizakire edarok, Azarbaycan
Respublikas1 Konstitusiya Mehkemasinin Plenumu

MUODYYON ETDI:

Cavidan Qafarov Azerbaycan Respublikasinin Konstitusiya Mohke-
mosine (bundan sonra — Konstitusiya Meahkamaesi) sikayet verarak,
“Valideynlorini itirmis ve valideyn himayesinden mahrum olmus usaq-
larin sosial miidafiesi haqqinda” Azearbaycan Respublikast Qanununun
(bundan sonra — Qanun) bazi miiddealarinin Azerbaycan Respublikasi-
nin Konstitusiyasina (bundan sonra — Konstitusiya) uygunlugunun yox-
lanilmasini xahis etmisdir.

Sikayatdon malum olur ki, arize¢inin 21 yas1 vardir ve o, Azerbaycan
Tibb Universitetinin 5-ci kursunda 6denisli esaslarla tehsil alir. C.Qafa-
rovun atas1 19 may 2016-c1 il tarixinde vefat etmis, anasi iso I qrup olil-
dir. Orizaci gostorilon sebablare gore tohsil haqqin 6demak imkaninin
olmamasini asas gotirorak, Qanunda nezerde tutulan gilizestlorin totbiq
edilmasi maqsadile Azarbaycan Tibb Universitetinin rohboarliyine mii-
raciat etmisdir. Belo ki, Qanunun 5-ci maddesinin birinci hissasine asa-
son, biitiin tipden olan dovlet tehsil miiessiselerinde, miivafiq icra haki-
miyyati orqaninin miloyyen etdiyi elmi toskilatin magistratura seviyye-
sinde, habelo boaladiyye ve 0zel ali ve orta ixtisas tehsili miiassisalorin-
do tohsil alan valideynlorini itirmis ve valideyn himayasinden mehrum
olmus usaqlar, habelo onlarin arasindan olan sexsler hemin tehsil miies-
sisosini vo miivafiq icra hakimiyyati orqganinin miieyyen etdiyi elmi tos-
kilatin magistratura seviyyasini bitironadek tam dovlat tominatina gotii-
ruliirler.

C.Qafarova cavab meaktubunda izah olunmusdur ki, Azarbaycan Tibb
Universiteti dovlet ali tohsil miiessisesi olaraq heg bir telobani hiiquqi osas
olmadan tehsil haqqindan azad etmok solahiyyotine malik deyildir. Eyni
zamanda mektubda bildirilmisdir ki, meseloye aydinliq getirmek {iiclin
Azorbaycan Respublikasinin Tehsil Nazirliyine miiraciet olunmusdur.

Azorbaycan Respublikasi Tohsil Nazirliyinin mektubunda ise goste-
rilmisdir ki, Qanuna gora, valideynloarini itirmis ve valideyn himayesin-
don mahrum olmus ve ya ona baraber tutulan sexsler (bir valideyni ve-
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fat etmis ve o biri valideyni I ve II qrup olil olan) dedikde, hemin kate-
qoriyadan olan 18 yasinadek usaqglar nezerde tutulur. Bu baximdan, Qa-
nunun 5-ci maddasinde gostorilen tohsil lizre tominatlar ali tohsil aldig-
lar1 miiddatde (19-23 yasinda olan II-VI kurs telabalari) her iki validey-
nini itirmis vo valideyn himayeasindon mehrum olmus soxslore samil
edilmir.

Orizads geyd olunur ki, Qanunun adina uygun olaraq onun miiddea-
lar1 usaqlarin sosial teminati ile bagli miinasibetlori tonzimloayir. “Usaq
hiiquglar1 haqqinda™ Azerbaycan Respublikast Qanununun (bundan son-
ra — “Usaq hiiquglar1 hagqinda” Qanun) 1-ci maddesinin menasina go-
19, usaq 18 yasina (yetkinlik yasina) catmayan vo tam foaliyyet qabiliy-
yoti alde etmoayan har bir soxsdir.

Lakin Qanunun 1 ve 5-ci maddelarinin mezmununa gora, onun imti-
yazlarindan artiq usaq hesab edilmoayon soxslor do faydalana biler. Bura
mohz 18 yasinadek her iki valideynini itirmis, habelo hor iki valideyni-
nin himayasinden mahrum olmus ali ve orta ixtisas tohsili miiessisele-
rinde ve miivafiq icra hakimiyyeti orqaninin miieyyen etdiyi elmi toski-
latin magistratura seviyyesinde ayani formada tohsil alan 23 yasinadek
olan soxsloar aiddir. Lakin hemin sexsloer bu imtiyazi 18 yasinadak vali-
deynlorini itirdikleri ve valideyn himayesinden mehrum olduqlar tog-
dirde oldo edirlar.

Orizag¢i hesab edir ki, Qanunun asas maqsadi valideynlarini itirmis vo
valideyn himayeasinden mahrum olmus usaqglarin, habelo onlarin arasin-
dan olan 23 yasmadoek sexslorin sosial miidafiesine dovlet teminatinin
verilmasidir. Yoni dovlet onlarin valideyn desteyinden mahrum olmasi-
n1 asas kimi gebul ederak, bu sexsleri dovletin sosial miidafissi ile oha-
to edir. Sosial destokden faydalanmanin sorti kimi yalniz soxsin 18 ya-
sinadek valideyn himayasinden mahrum olmasi asas gotiiriiliir, sonra-
dan 18-23 yas arasinda oxsar voziyyatoe diismiis digar soxslorin tohsil al-
maq hiiququnun davamliligina teminat verilmir.

C.Qafarovun genasatine gora, Qanunun bu miiddaalar1 onun Konstitu-
siyanin 25 ve 42-ci maddelerinde nazerds tutulan hiiquqlarin1 pozur.

Sikayeatin mezmununu noazers alaraq, Konstitusiya Mahkemasinin
Plenumu geyd edir ki, movcud konstitusiya isinin predmetini Qanunun 1
vo 5-ci maddelarinin dovlet ali tohsil miiessiselerinde ayani formada
tohsil alan vo 18 yasindan sonra valideyn destoyinden mehrum olmus
soxslarin hamin normalarda tesbit edilen imtiyazdan istifade etmoak hii-
quqglarimin nazerds tutulmadigi hissede Konstitusiyanin 25-ci maddesi-
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nin | hissasine ve 42-ci maddesine uygunlugunun yoxlanilmasi teskil
edir.

Konstitusiya Mehkemaesinin Plenumu sikayotlo alagedar asagidakila-
11 geyd etmayi zoruri hesab edir.

Konstitusiyanin 42-ci maddesine asasen, har bir vetendasin tahsil al-
maq hiiququ vardir. Dévlet pulsuz icbari imumi orta tohsil almaq hiiqu-
qunu tomin edir. Tohsil sistemine dévlet terefinden nezarat edilir. Mad-
di veziyyetden asili olmayaraq istedadli soxslarin tohsili davam etdir-
mosine dovlet zemaneat verir. Dovlet minimum tehsil standartlarini
miioyyon edir.

Bu hiiquq, hemg¢inin insan hiiquglar1 izre bir sira beynoalxalg-hiiquqi
sonadlorde do 6z oksini tapmisdir. Konstitusiyanin 12-ci maddesinin 11
hissasine uygun olaraq, Konstitusiya Mehkemasinin Plenumu Konstitu-
siyada tosbit olunmus hiiquq ve azadlhiglarin mezmununu miioyyen
ederken Azarbaycan Respublikasinin terafdar ¢ixdig1 beynalxalq miiga-
vilelerin miiddealarini, habelo miivafiq beynalxalq organlarin tocriibasi-
ni nazoro alir.

Belo ki, “Igtisadi, sosial ve moedeni hiiquqlar haqqinda” Beynolxalq
Paktin (bundan sonra — Beynolxalq Pakt) 13-cli maddesinde gosterilmisdir:

1. Bu Paktda istirak eden dovletler her bir sexsin tehsil hiiququnu ta-
niyrlar. Onlar razilagirlar ki, tohsil insan sexsiyyetinin tam inkisafina ve
layagatinin derk olunmasina yonsldilmeli, insan hiiquglarina ve osas
azadliglara hormati méhkemlondirmalidir. Onlar daha sonra razilasirlar
ki, tohsil hamiya azad comiyyetin faydal istirak¢is1 olmaq imkan1 ver-
molidir, biitiin milletlar, irqi, dini ve etnik qruplar arasinda qarsiliql an-
lagmaya, déziimliiliiye ve Birlogsmis Millatler Teskilatinin stilhii goruma
sahasindoe foaliyyetine yardim etmalidir.

2. Bu Paktda istirak eden dovletler etiraf edirlor ki, bu hiiququn tam
sokilde hoayata kecirilmesi iigiin:

a) Ibtidai tehsil hamu {iciin icbari ve pulsuz olmalidir.

b) Orta tehsil ve onun miixtalif formalari, orta texniki-peso tohsili do
daxil olmaqla, biitlin tedbirlor gérmak, xiisusile tedricen pulsuz tehsile
ke¢moak yolu ile agiq ve hamiya slgatan olmalidir.

c) Ali tohsil biitiin lazimi tadbirlerin, xiisusile de tedricen pulsuz tod-
risin totbiq edilmasi yolu ile har kese gabiliyyetine gore eyni deracodo
olcatan olmalidir.

d) Ibtidai tehsil alma, ibtidai tehsil almamis ve ya onu tam bitirme-
mis soxslar ticlin imkan dairesinde haveslendirilmali ve intensivlesdiril-
molidir.



e) Moktablor sebokasinin foal inkisafi heyata kecirilmali, gonastbaxs
togatid sistemi toyin olunmali ve miiallim heyetinin maddi veziyyaeti da-
im yaxsilasdirilmalidir.

3. Bu Paktda istirak eden dovlatlar valideynlarin ve miivafiq hallarda
goyyumlarin 6z usaglar tli¢iin tekce dovlet terefinden tesis olunmus
moktoblori deyil, homginin dévletin tohsil {i¢iin toyin etdiyi minimum
toleblare cavab veran diger moktebleri do segmoak ve 0z etiqadlarina
asason, usaqglariin dini vo menavi torbiyasini tomin etmak hiiququna
hormet etmayi 6hdelarine gotiiriirler.

4. Bu maddenin heg bir hissesi bu maddenin birinci bendinde irali sii-
rilmiis prinsiplere miitleq sekilde emal olunmagla ve bele tohsil miies-
sisalarinde verilon tohsilin dovlet terafinden miioyyen edilmis tolablor
minimumuna cavab vermasi sorti ilo ayri-ayr soxslorin ve qurumlarin
tohsil miiessisalori yaratmaq ve onlara rehbarlik etmak hiiququnun po-
zulmasi kimi toefsir oluna bilmez.

“Insan hiiquqlarmin ve esas azadliglarin miidafiesi haqqinda” Kon-
vensiyanin (bundan sonra — Konvensiya) 1 sayli Protokolunun 2-ci mad-
desina asasen, he¢ bir soxsin tohsil hiiququndan imtina edile bilmaz.
Dovlet tohsil ve tadris sahasinde 6z iizerine gotlrdiiyi funksiyalar ye-
rind yetirorkon valideynlorin 6z dini ve falsafi baxislarina miivafiq olan
tohsil ve tadrisi tomin etmak hiiququna hormat edir.

Tohsil hiiququ sosial hiiqugdur ve insan sexsiyystinin inkisafi ve
Konstitusiyada tosbit olunmus bir sira diger hiiquq ve azadliglarin real-
lagdirilmasi ti¢iin vacib sortdir. Toehsil hiiququnun hayata kegirilmasi ic-
timai hoyatda aktiv ve semerali istirak etmok soraitini yaratmagqla ce-
miyyeate fayda gatirmoak imkanin1 verir.

Bu hiiququn vacibliyi, hemginin Birlosmis Millatler Toskilatinin Iqti-
sadi, sosial vo madeni hiiquglar Komitesinin Beynoalxalq Paktin 13-cii
maddesine edilon 8 dekabr 1999-cu il tarixli Umumi Xarakterli Qeydlo-
rinde (bundan sonra — Komitenin Qeydleri) gostorilmisdir. Komitenin
movgeyina asasan, tohsil insan hiiququ olmagqla yanasi, diger insan hii-
quglarmin reallasdirilmast {iciin de zoruri vasitedir. Iqtisadi ve sosial ba-
ximdan marginallagsmis insan qruplar1 (boyiiklar ve usaglar) {i¢lin genis
imkanlar acan tohsil hiiququ, hemin gruplarda yoxsulluga son qoymaga
vo 0z icmalarinin isinda tam hiiquqlu iizv kimi istirak etmoye sorait ya-
radan baslica vasite kimi ¢ixis edir. Tohsil daha ¢ox dovletin investisi-
yasl ligiin optimal fealiyyet sahalorinden biri kimi taninmaqdadir.

Insan hiiquglar1 {izre Avropa Mehkemesi (bundan sonra — Avropa
Mohkoemasi) moasaloye dair qeyd etmisdir ki, bazi basqa dovlet xidmat-
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larindan farqli olaraq, tehsilin Konvensiya ile bilavasite qorunan hiiquq
olmasi fakt1 nezerden qagirila bilmez. Tehsil, hem¢inin ondan istifade
edenlar ligiin birbasa faydali olan ve daha genis ictimai funksiyalara xid-
mot gostoron dovlet xidmetinin xiisusi noviidiir. Mehkeme qgeyd etmis-
dir ki, “demokratik cemiyyatde tehsil hiiququ insan hiiquqlarinin des-
toklonmasi tigiin zoruridir ve asas rol oynayir” (Ponomaryovi Bolgaris-
tana garsi is tizro 21 iyun 2011-ci il tarixli Qerar, §33).

Konstitusiyanin 42-ci maddasinde tesbit olunmus hiiquq tehsilin
miixtalif pillelerine ve seviyyalerina, o ciimladen ali tohsile samil olu-
nur. Belo ki, tohsil hiiququ nainki pulsuz icbari iimumi orta tohsil almaq
imkanini, hamg¢inin yaradiciliq, yeni biliklerin alde edilmasi, miixtolif
saholorde tocriibonin artirilmasina olan tebii telebatlarin 6denilmasini
do ehtiva edir (Konstitusiya Mehkemasi Plenumunun “Azerbaycan Res-
publikas1 Konstitusiyasinin 126-c1 maddesinda ve bir sira normativ hii-
quqi aktlarda nezerde tutulmus “ali hiiquq tehsilli” miiddeasinin serh
edilmasine dair” 30 iyun 2014-cii il tarixli Qorar1).

Digor torofden nazere almaq lazimdir ki, Konstitusiyanin 42-ci mad-
deasinin IV hissasinin mezmunundan goriindiiyli kimi, maddi veziyyatin-
don asili olmayaraq, istedadl1 sexslerin tahsili, o cliimladen ali tehsilini
davam etdirmasine dovlat terafinden zomanet verilmasi nazerds tutulur.

Beloliklo, Konstitusiyanin miivafiq miiddealarinin mezmununa osas-
lanaraq geyd olunmalidir ki, ali tehsil almaq hiiququ Konstitusiya ilo
ohato olunur.

Bu hiiququn mezmununa gsaldikde ise geyd olunmalidir ki, onu real-
lagdiran miivafiq tehsil sisteminin movcudlugu vacibdir. Ali tohsil almaq
hiiququ hem da vetendaslarin qgabiliyystlorine uygun olaraq ali tohsil
miessiselerine baraber oalgatanligini nezerde tutur. Bu mahdudiyyat,
yoni qabiliyyate uygun olaraq se¢im ali tohsilin tobistinden, magsed ve
vazifalerinden irali golir. Barabar oalcatanliq telebi ise Konstitusiyanin
ayri-seckiliyi gadagan edan 25-ci maddesine asaslanir.

Bununla belo, dovletin pulsuz tehsil almagla bagli vezifelerinin hac-
mi tohsilin soviyyesindon asili olaraq ehemiyyaetli deracads forqlenir.
Belo ki, dovlet orta tohsil almaq hiiququndan fargli olaraq, yalniz iste-
dadli sexslerin ali tohsil almaq hiiququna zemanat verir (Konstitusiyanin
42-ci maddesinin IV hissasi). Bu, sexsin hoyatinda miixtalif tohsil se-
viyyelarinin forqgli ¢okiye malik olmasindan ve dovlatin maliyye imkan-
larinin hecmindan ireli galir. Belo konstitusiya tonzimlenmsasi biitdv-
liikkde comiyyaetin ve ayriligda sexsin maraqlar1 arasinda balansin yara-
dilmasi zeruratinden ireli galir.
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Bununla bels, dovlet comiyyatin miixtalif sahelerinde movcud ehti-
yaclar1 nazere alaraq, miivafiq sayda miitexessislerin hazirlanmasi vezi-
fosini 6z lizerine gotliriir.

Bu, 6z novbasinde, ali tehsilini miisteqil sekilde maliyyslasdirmek
arzusunda olan soxslorin vesaitleri hesabina tehsil almaq hiiquqlarini
osassiz mohdudlasdirmamalidir. Tahsil hiiququ dovlet terefinden miiay-
yon olunmus telablor cercivesinde keyfiyyetli ali tohsilin alinmasi,
onun zoruri maddi-texniki bazasinin ve insan resurslarinin tomin olun-
mas1 sortile hoayata kegirilo bilar.

Beloliklo, Konstitusiyanin 42-ci maddesi her bir vetondasin pulsuz ali
tohsil almaq hiiququnu nezerde tutmur.

Qeyd olundugu kimi, ali tehsil almaq hiiququ miieyyen hacmdea Bey-
nolxalq Paktda da nazerde tutulmusdur. Bels ki, Beynoalxalq Paktin 13-
cli maddasinin 2-ci hissasinin “c” bandine gora, ali tohsil biitiin lazimi
tadbirlerin, xiisusile do tedricen pulsuz tadrisin totbiq edilmasi yolu ilo
her kose gabiliyyetine gore eyni derocade algatan olmalidir. Komitenin
Qeydlorinde bu miiddeaya dair gosterilmisdir ki, ali tehsil “hami ti¢lin”
deyil, yalniz “qabiliyyetler asasinda” olgatan olmalidir. Sexslerin “qa-
biliyyeti” ise onlarin alde etdiyi tocriibs ve bilik baximindan qiymetlon-
dirilmalidir. Beynoalxalq Paktin 2-ci maddesinin 1-ci hissesinin ve 13-cii
maddosinin 2-ci hissesinin “c” bondinin toleblori baximindan, ali tohsil
almaq hiiququ dovletin maliyye imkanlarindan asili olaraq tedricen real-
lagdirilmalidir. Komitenin fikirince, Beynoalxalq Paktin 13-cii maddasi-
nin 2-ci hissesinin “e” bondinde nezerde tutulan “qoenastboxs toqaiidlor
sisteminin qurulmasina dair” toleb Paktin ayri-seckiliyin yol verilmome-
sin® va barabarliyin temin edilmasina dair digar telebleri ile uzlasdiril-
mal1, toqatidler sistemi tohsilin azteminatli qruplar {iciin ol¢atanliq im-
kanlarin1 genislondirmalidir.

Beynolxalq Paktdan forqli olaraq, Konvensiyada tahsil hiiququnun li-
beral aspekti vurgulanir. O, Konvensiyanin 1 sayli Protokolunun 2-ci
maddasinin birinci climlasinde neqativ hiiquq kimi ifade olunmusdur.
Bununla belo, Avropa Mehkemesi qeyd etmisdir ki, 1 sayli Protokolun
2-ci maddesindoki “hdrmet edir” ifadesi dovletin lizerinde boazi pozitiv
ohdolikleri de miioyyen edir (Boyiik Palatanin Lautsi vo digerleri itali-
yaya qars1 is Uizro 18 mart 2011-ci il tarixli Qarari, §61).

Avropa Moahkemasinin Velyo Velev Bolqaristana qarst is tizre 27
may 2014-cii il tarixli Qoararinda gosterilmisdir ki, 1 sayli Protokolun 2-
ci maddasi terafdar ¢cixmis dovlet lizerinde xiisusi tehsil miiossiselorini
yaratmaq vo ya maliyyelosdirmak Shdsliyini miieyyen eden kimi sorh
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oluna bilmez, bunu edon hor bir dovlet iizerinde onlardan semerali su-
rotde istifadeni tomin etmok Ohdeliyi olacaq. Basqa sozle, miivafiq
dovrde mdvcud olan tehsil miiessiselorine ol¢atanliq 1 sayli Protokolun
2-ci maddesinin birinci climlasinda tosbit edilmis hiiququn ayrilmaz ter-
kib hissesidir. Bu miiddea ibtidai, orta ve ali tehsila tatbiq olunur.

Avropa Moahkemasi bir sira qorarlarinda geyd etmisdir ki, tohsil hii-
ququnun vacibliyine baxmayaraq, o, miitleq deyildir ve miiayyen mah-
dudiyyetlera meruz qala bilar. Bu mehdudiyyetlere icaze verilmasi gii-
man olunur, bels ki, al¢atanliq hiiququ mahiyyat etibarile dovlet torofin-
den nizamlanman teleb edir (Boyiik Palatanin Katan ve digerleri Mol-
dova ve Rusiyaya qarsi is lizre 27 may 2014-cii il tarixli Qerari, §140;
Tarantino ve digerleri Italiyaya qars1 is iizre 2 aprel 2013-cii il tarixli
Qorari, §44).

Hamiligla goebul edilmisdir ki, tohsil tosisatlarinin tonzimi comiyyo-
tin ehtiyaclarina ve resurslara, tehsilin miixtelif seviyyelarinin forqli ce-
heatlarine uygun olaraq, zamana vo yero gore forqlone biler. Bu clir ton-
zimlamsa tohsil hilququnun asas mahiyyatini poza ve Konvensiya ilo to-
min olunmus diger hiiquqlarla ziddiyyat toskil ede bilmez. Buna goére
Konvensiya icmanin iimumi maraqlarinin miidafiesi ve fundamental in-
san hiiquglarina hormet arasinda odaletli tarazlig1 nazerde tutur (Avro-
pa Moahkemasinin “Bel¢ikada tohsilde dillerden istifade haqqinda qa-
nunlarin bazi aspektlorine dair” Belcikaya qarsi is iizre 23 iyul 1968-ci
il tarixli Qorar).

Qeyd edildiyi kimi, Konstitusiyanin 42-ci maddesinde har bir voten-
dasin pulsuz iimumi ali tehsil almaq hiiququ nazerde tutulmasa da, bu
madde Konstitusiyadan irali golen sosial dovlet prinsipi ile birlikde go-
tirtildiiyli teqdirde, qanunvericilikde ali tehsilin iqtisadi algatanligina
dair beraber tohsil imkanlarina gerait yaradan miieyyen todbirlerin aks
olunmasina gatirib ¢ixarir.

Konstitusiya Mehkemasinin Plenumu mesele ile alagadar geyd edir
ki, sosial dovlet prinsipi adalatli sosial qurulusun temin edilmoasini dov-
lotin hiiquqi vezifesi kimi tosdiq edir. Bu prinsip adalatli, iqtisadi vo so-
sial qaydalara uygun olaraq, haminin layigli hayat seviyyesinin tomin
edilmasini bayan eden Konstitusiyanin preambulasindan ireli golir.
Mohz dovlatin effektli sosial siyasoti comiyyotde emin-amanligin veo fi-
ravanligin bargoerar edilmosini tomin edir. Konstitusiya sosial dovlatin
tosvirini vermoaso do, dovletin maqgsedi kimi iqtisadiyyatin inkisafinin
miixtalif miilkiyyeat ndvlerine asaslanaraq xalqin rifahinin ytiksaldilme-
sine xidmat etmasini nozards tutur. Konstitusiyanin miiddealarina gors,
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dovlat sosial-igtisadi hiiquqlar sahasinde hoayata kecirilon siyasatlo vo-
tondas comiyyaetinin yaradilmasina, bazar iqtisadiyyatinda insanin dov-
lot torafinden sosial miidafie olunmasina va sosial adalet prinsipine xid-
mot etmayi 0z lizerine gotiirmiisdiir (Konstitusiya Mehkemasi Plenu-
munun “Azerbaycan Respublikas1t Omok Macollosinin 144-cii maddasi-
nin ikinci hissasinin sorh edilmasina dair” 29 noyabr 2002-ci il tarixli ve
“Azerbaycan Respublikas1 Miilki Macellasinin 965.2.2-ci maddesinin
Azarbaycan Respublikas1 Konstitusiyasinin 25-ci maddesinin IV hisse-
sino, 35-c1 maddosinin VI hissesine vo 149-cu maddosinin I vo III his-
solerine uygunlugunun yoxlanilmasina dair” 21 oktyabr 2016-c1 il tarix-
li Qorarlar).

Konstitusiya Mehkemasinin Plenumu sosial dovletde ali tehsilin ol-
catanligina dair xarici 6lkelorin konstitusiya miihakimasi organlarmin
tocriibasinda olan movqelorini diqgotelayiq hesab edir. Belo ki, Alma-
niya Federal Konstitusiya Mehkemasinin 8 may 2013-cii il tarixli Qera-
rinda geyd edilmisdir ki, ganunvericilikde miinasib meyarlara uygun ola-
raq, tohsilin alcatanligi ile bagh miixtalif imkanlar nazerde tutulmalidir
ki, hatta on aztominatli sexslar belo, tohsil hiiququnu reallagdirmaq im-
kanina malik olsunlar. Bu, ali tehsilin 6denilmasi ile bagli biitiin ¢atin-
liklorin dovlat torefinden hayata kecirilon sosial tedbirler vasitesile ara-
dan qaldirilmasi demak deyil. Almaniyanin ©sas Qanunu har bir sosial
berabarsizliyin kompensasiya olunmasini teleb etmir. Bu, xiisusen sox-
sin avvelki hayat fealiyyetinin aile, sosial ve diger fordi hallarindan
qaynaqlanan iqtisadi berabersizliye aiddir. Bununla yanasi, ganunverici
tamamile bu ciir hallar1 inkar eds bilmez, ¢iinki onlar qeyri-beraber toh-
sil imkanlarinin yaranmasina getirib ¢ixarir.

Eyni zamanda geyd olunmalidir ki, Konstitusiyanin 94 ve 95-ci mad-
dolerinin miiddealar1 baximindan sosial dovlatle bagl vezifoelerin moaz-
mununun asaslarini miieyyan etmok ganunvericinin diskresion salahiy-
yotlorine aiddir. Bu sahadoa o, genis miilahize sarbestliyine malik ol-
magqla, dovlatin maliyye imkanlar1 ¢er¢ivesinde haroket edir.

Belo yanagma sosial hiiquqlara dair Konstitusiya Mahkemaesi Plenu-
munun bir sira gorarlarinda ks olunmus mévqelere uygundur. Bels ki,
sosial hiiquglarin semerali hoyata ke¢irilmasi dovletin bu hiiquglar1 te-
min edo bilocek maliyye imkanlari ile baglidir. Sosial hiiquqglarin reali-
zos1 zamant hiiquqi miilahizelerden daha ¢ox sosial xidmatlorin goste-
rilmasi prinsiplerine, dovletin iqtisadi veziyyetina, comiyyatin, yaxud
onun mileyyen bir hissesinin dévlet yardimina ve desteyine ehtiyacinin
olub-olmamasina dair qanunvericinin yanagmasi vacib shemiyyeto ma-
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likdir. Buna miivafiq olaraq, ganunverici bu hiiquqlar1 toenzimloyearken
genis miilahize serbastliyine malikdir (Konstitusiya Mehkemasi Plenu-
munun “Omak pensiyalar1 hagqinda” Azerbaycan Respublikasi Qanunu-
nun 8.1 ve 8.3-cii maddelarinin Azarbaycan Respublikasinin Konstitusi-
yasina uygunlugunun yoxlanilmasia dair” 1 dekabr 2010-cu il tarixli vo
“Omok pensiyalar1 haqqinda” Azerbaycan Respublikasi Qanununun
37.3.4-cii maddesinin Azerbaycan Respublikasinin Konstitusiyasina uy-
gunlugunun yoxlanilmasina dair 14 noyabr 2014-cii il tarixli Qorarlari).

Bununla bels, ganunvericinin geyd edilon miilahize serbestliyi hadsiz
deyil ve Konstitusiyada tesbit olunmus telablearle, o ciimladen Konstitu-
siyanin 25-ci maddasinin I hissesinde aks olunmus berabarlik prinsipi
iloe moahdudlasdirilir.

Gostorilon asaslardan ¢ixis ederak Konstitusiya Moehkemasinin Ple-
numu asagidakilar1 gqeyd edir.

Azerbaycan Respublikasinin tehsil qanunvericiliyinde ali tehsil al-
maq imkanlarii genislondiren bir sira miiddealar tesbit olunmusdur.
Belo ki, “Tohsil hagqinda” Azearbaycan Respublikast Qanununun (bun-
dan sonra — “Tahsil haqqinda” Qanun) 38.3 ve 38.7-ci maddalerine mii-
vafiq olaraq, dovlat ali ve orta ixtisas tehsili miiassiselarinin oalds etdiyi
monfoat yalniz tohsilin inkisafina, tohsilalanlarin ve tehsilverenlorin so-
sial miidafiesine yoneldile biler. Dovlat tohsil miiessisesinin inkisafina,
tohsilalanlarin tehsil haglarinin ve tehsille bagli xerclerinin 6denilmaesi-
no uzunmiiddetli ve fordi kreditler verilmasini, elmi todqiqat islerinin
aparilmasi, doktorantura proqramlarinin maliyyeloesdirilmasi, beynal-
xalq tacriibenin dyrenilmesi ve diger magsadler tigiin miivafiq qaydada
grantlar ayrilmasini tomin edir. Dovlet tehsil ve elmi todqigat qrantlar
tohsil miiessisesinin diger foaliyyet sahelorinin maliyyelosdirilmesine
yonaldile bilmez.

Azarbaycan Respublikasi Prezidentinin 24 oktyabr 2013-cii il tarixli
Serencami ile tesdiq edilmis “Azerbaycan Respublikasinda tehsilin inki-
safi lizro Dovlet Strategiyasi”nin 5.9 ve 5.14-cii bondlerinde aztominath
ailelorden olan usaq ve goncler li¢iin boraber tohsil imkanlarimin yaradil-
mas1 moaqsadi ilo maddi destok sisteminin yaradilmasi ve tehsile ¢ixis
imkanlarin1 yaxsilasdirmaq {i¢iin maliyye mexanizmlerinin, o ciimleden
tolobe kreditlori sisteminin genislondirilmasi nezerde tutulmusdur.

Qanunun 5-ci maddesinin 1-ci hissesinde qanunverici 6ziiniin miila-
hize serbestliyi ¢or¢ivesinda biitiin tipden olan dovlat tohsil miiassise-
larindo, habelo boaladiyye ve 0zol ali vo orta ixtisas tohsili miiassisolo-
rinde tohsil alan valideynlorini itirmis ve valideyn himayssinden moah-
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rum olmus usaqlarin, habeloe onlarin arasindan olan sexsloerin hamin toh-
sil miiassisosini vo miivafiq icra hakimiyyeti orqaninin miieyyen etdiyi
elmi togkilatin magistratura soviyyesini bitironodok tam dovlet tomina-
tina gotiiriilmesi imkanini miieyyen etmisdir. Homin Qanunun 1-ci mad-
desinin 12-ci abzasinda gosterilir ki, valideynloarini itirmis ve valideyn
himayasinden mehrum olmus usaqlarin arasindan olan soxsler — 18 ya-
sinadek her iki valideynini itirmis, habelo her iki valideyninin himaye-
sindon mahrum olmus ali vo orta ixtisas tohsili miiessiselorinds vo mii-
vafiq icra hakimiyyeti orqaninin miiayyen etdiyi elmi toskilatin magist-
ratura soviyyosindoe ayani formada tohsil alan 23 yasmadoak olan soxs-
lordir.

Goriindiiyli kimi, miivafiq imtiyazdan {i¢ qrup soxs faydalana biler:

— valideynlerini itirmis usaqlar;

— valideyn himayeasindon meahrum olmus usaqlar;

— ali ve orta ixtisas tohsili miiessiselerinde ve miivafiq icra hakimiy-
yoti organinin miioyyon etdiyi elmi toskilatin magistratura seviyyasinde
oyani formada tehsil alan 23 yasinadok olan soxsler.

Bu maddaler ile qanunverici valideynlari terafinden saxlanilmasi im-
kanindan mehrum olmus ve bu sebabden sosial miidafieys ehtiyaci olan
usaqlara, yoni 18 yasina ¢catmayan ve tam foealiyyet qabiliyyeti alde et-
mayen soxslora (“Usaq hiiquglar1 hagqinda” Qanunun 1-ci ve Azarbay-
can Respublikas1 Aile Macellesinin 49.1-ci maddeleri) Konstitusiyanin
17-c1 maddasinden irali gelon dovlet destoyinin zeruriliyine dair limu-
mi qaydaya istisna olaraq, Qanunun qiivvesini 18 yasia catmis soxsloe-
ro do samil etmisdir. Bununla da hemin soxslor 23 yasina ¢atanadek mii-
vafiq sosial destok tedbirlerinden faydalanmaq imkanini gazanir ve ne-
ticodo vetondaslarin sosial miidafiesi asaslarinin miieyyonlosdirilmasi-
no dair vahid, imumi yanagsma tomin olunur (analoji yas haddi “Sosial
milavinatlor haqqinda” ve “©Omek pensiyalart haqqinda” Azerbaycan
Respublikasinin Qanunlarinda da miioyyen edilmisdir).

Valideynloari terofinden saxlanilmasi imkanindan mehrum olmus
soxslorin avvalki statusunu saxlamalari, habels ayani tohsil alan soxslo-
rin tohsillerine zerar vurmadan obyektiv sebabden isloye bilmamasi,
naticado 6zlorini maddi cehatdon tomin etmoloarinin ¢atin oldugu naze-
ro alinaraq, hiiquqi tenzimlemenin belo istiqgamotde hoyata kegirilmasi
onlara alave sosial destoyin gostorilmeasi magsedini dasiyir vo onlarin
maraqlarinin temin olunmasina yénalmisdir.

Lakin C.Qafarovun Qanunda nazerde tutulan giizestlorden istifade
edoa bilmemaesi hiiquq barabarliyi prinsipinin pozulmasina getirib ¢ixara
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bilar. Konstitusiya Mehkemasi Plenumunun berabaerlik prinsipinin maz-
mununa dair formalagdirdigi hiiquqi mévqgeye miivafiq olaraq, eyni vo
ya oxsar voziyyotdo olan soxslore eyni roftarin gostorilmasi tolob olu-
nur. Belo soxslore qarsi forqgli roeftar yalniz o halda miimkiindiir ki, bu-
nun ii¢iin obyektiv vo aglabatan osas olsun (Konstitusiya Moehkemaesi
Plenumunun O.Gerakmazlinin sikayaeti iizre 25 fevral 2014-cii il tarixli
Qorari).

Qeyd olunmalidir ki, miibahisaelendirilen bu ve ya digar normanin
Konstitusiyanin 25-ci maddesinin I hissesine uygun olub-olmamast me-
solosine giymet vermak ii¢iin hansi soxslorin boraber vo ya miioyyen
meyarlara goro oxsar voziyyetde olmalarini, miibahiselendirilen norma-
nin bu clir sexslerea aid baraber ve ya foerqli reftar1 nazerds tutub-tutma-
digin1 ve bele roftar ii¢iin obyektiv vo aglabatan asasin mdévcudlugunu
aydinlagdirmaq vacibdir.

Avropa Mehkemaesinin Boylik Palatasinin Stummerin Avstriyaya qar-
st 1§ tizro 7 iyul 2011-ci il tarixli Qoerarinda geyd olunmusdur ki, ayri-
seckilik obyektiv vo aglabatan asaslandirma olmadan eyni veziyyotdo
olan soxsloare forqli reftar demoakdir. “Obyektiv vo aglabatan asaslandir-
ma olmadan” o demokdir ki, soziigedon roftarda forqglilik “legitim maq-
sod” dasimir ve ya “istifade olunan vasitelar ve giidiilon meqsad arasin-
da aglabatan miitenasiblik alaqesi” yoxdur (§87).

Avropa Mahkemasi hom do onu gostermisdir ki, iqtisadi ve sosial stra-
tegiyalarin imumi tedbirlerine galdikde, adeten, Uzv Dévlete miilahize
sorbastliyi verilir. Dovlat hakimiyyeti orqanlar1 comiyyet ve onun ehti-
yaclar1 barade bilavasite biliye malik olduglarindan, onlar sosial ve ya ig-
tisadi sahade ictimai maraglarin qiymetlendirilmesinde beynoalxalq haki-
ma nisbaton daha ¢ox imkanlara malikdirler vo Mehkemse “aciq-aydin ag-
labatan asaslandirma olmayan” hallardan basqa, adaeton ganunverici orqa-
nin siyasi se¢imind hormat edir (Boylik Palatanin Karson ve digerleri Bir-
losmis Kralliga garsi is tizre 16 mart 2010-cu 1l tarixli Qarari, §61).

Gostorilonleri noezere alaraq, Konstitusiya Mehkemasinin Plenumu
hesab edir ki, Konstitusiyanin 25-ci maddesinin I hissesine dair sikayot-
do qaldirilan mesalenin yoxlanilmasi tiglin hans1 sexslerin baraber ve ya
mileyyon meyarlara asasen oxsar veziyyoatde olmasini miioyyonlasdir-
mok zoruridir.

Bu zaman nazere almaq lazimdir ki, iki qrup sexs (veziyyet) he¢ vaxt
tamamile eyni olmur, yoni miimkiin olan biitiin miiqayise meyarlarina
osason tam barabarlik ola bilmez. Beloliklo, miiqayise ligiin meyar segi-
lorken miiqayise edilen soxslore (veziyyetlore) aid coxsayli xiisusiyyot-
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lar sirasinda yalniz miibahisalondirilen hal kontekstinde miivafiq veziy-
yotlarin barabar olub-olmamasi sualina cavab veranlor se¢ilmalidir.

Qeyd etmok lazimdir ki, valideynlorini itirmis vo valideyn himayesin-
don mehrum olmus usaqlarin arasindan olan sexslar Qanunda tesbit olu-
nan miivafiq imtiyazi, artiq gostorildiyi kimi, iki mithiim seboabe (meya-
ra) gore oldo edirlor.

Konstitusiya isinin hallarindan goriiniir ki, arize¢i C.Qafarov har iki
meyara cavab verir. Belo ki, o, valideynleri terafinden saxlanilmasi im-
kanindan mehrumdur ve ayani formada tehsil alir. Homginin o, ayani
formada tohsil aldigina gore tohsiline zerer vurmadan emoak foaliyyeti
ile mosgul ola bilmir. Belsalikls, arizag¢i ilo Qanunun 5-ci maddeasinda
gostorilen valideynlorini itirmis ve valideyn himayasindon mahrum ol-
mus usaqlarin arasindan olan soxslor baraber veziyyeatdadir.

Onlar arasinda yegano forq birinin 18 yasina catanadok, digerinin iso
18 yasima catdigdan sonra valideyn himayesinden mahrum olmasidir.
Lakin bu xtisusiyyat her iki sexsin miivafiq hiiquqglarinin forglandirilme-
si liclin yuxarida gosterilon iki meyar kontekstinde aglabatan asas sayi-
la bilmez.

Belosliklo, bu hiiquqi veziyyat Konstitusiyanin 25-ci maddesinin I his-
sosi ile ziddiyyet togkil edir.

Konstitusiya Mehkemasinin Plenumu qeyd edir ki, hazirki veziyyaot-
do Qanunun 1-ci maddesinin 12-ci abzasinin qiivvedan diismiis hesab
edilmasi zarurati yoxdur. Belo ki, Qanunun 1-ci maddesinin 12-ci abza-
siin qiivvedan diismiis hesab edilmasi bu Qanunla qorunan diger soxs-
lorin sosial miidafiesinin zeiflomasine seboab ola bilor.

Eyni zamanda, masealoaye dair qanunvericinin genis miilahize sorbast-
liyini nezere almaq lazimdir. Artiq gqeyd edildiyi kimi, ganunverici
“Tohsil haqqinda” Qanunun 38.3-cii maddesinde dovlet ali ve orta ixti-
sas tohsili miiessisalorinin alde etdiyi menfoestin yalniz tohsilin inkisa-
fina, tohsilalanlarin ve tehsilveranlorin sosial miidafiesine yonaldilmasi
vozifesini miioyyen etmisdir.

Bu normani tetbiq ederken, heamg¢inin nazere almaq lazimdir ki,
“Publik hiiquqi sexsler haqqinda” Azerbaycan Respublikasinin 2015-ci
il 29 dekabr tarixli Qanununun toetbiqi barede” Azerbaycan Respublika-
s1 Prezidentinin Formaninin 1.2-ci bondinin menasma gore, dovlet ali
tohsil miiessisalori publik hiiquqi sexslere aiddirler. “Publik hiiquqi
soxslar haqqinda” Azerbaycan Respublikasi Qanununun 2.2-ci madde-
sind oasasan, publik hiiquqi soxs — dovlet ve belediyye adindan ve ya
publik hiiquqi sexs terefinden yaradilan, imumdovlat ve ictimai ohe-
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miyyet dastyan fealiyyetle masgul olan, dovlet ve ya baladiyye organi
olmayan toskilatdir.

Bununla yanasi, dovlet ali tehsil miiessiselarinin tehsil sahasinde qar-
sisinda duran vezifelerinin somerali hayata kecirilmasi magsadile vergi
qanunvericiliyinde bazi vergilorden azadolmalar nezarde tutulmusdur.

Gostorilonlere asasen, eloco do “Tohsil hagqinda” Qanunun 38.3-ci
maddesinin totbiq edilmesi ilo Konstitusiya Mehkemasinin Plenumu te-
rofinden miieyyen edilmis geyri-baraberliyin miiayyan deraceds aradan
qaldirilmasi imkaninin istisna olunmadigini nezere alaraq, Konstitusiya
Mbohkemesinin Plenumu Qanunun miibahiselendirilon normasini qiiv-
vodon diismiis hesab etmir.

Lakin bels hal, qanunverici terefinden Konstitusiyanin 25-ci madde-
sinin I hissesine uygun olaraq miivafiq maselenin hiiquqi tenziminin
tokmillagdirilmasini telob edir.

Yuxarida gosterilonlore asasen, Konstitusiya Mehkamasinin Plenu-
mu belo naticoyo goalir:

— “Valideynlorini itirmis vo valideyn himayasinden mehrum olmus
usaqglarin sosial miidafiesi hagqinda” Qanunun 1-ci maddasinin 12-ci
abzasindaki anlayisa 18 yasina ¢atdigdan sonra valideyn destoyinden
mohrum olmus ve dovlet ali tohsil miiessiselorinde ayani formada toh-
sil alan soxslorin aid edilmemaesi Konstitusiyanin 25-ci maddesinin [
hissasi ilo uygunsuzluq teskil etdiyinden, hoamin normanin bu Qerarin
tosviri-esaslandirict hissasindo aks olunan hiiquqi moévqeyo uygunlasdi-
rilmast Milli Maclise tovsiye edilmalidir;

— Bu Qararin naticavi hissasinin 1-ci bandinds gdsterilon mesele qa-
nunvericilik gaydasinda hell edilenadek Konstitusiyanin 25-ci maddesi-
nin I hissesinin tolablori asas gotiiriilorak, dovlet ali tohsil miiessiselo-
rindo 6donisli esaslarla eyani formada tohsil alan sexsler “Valideynlori-
ni itirmis vo valideyn himayeasinden mahrum olmus usaqlarin sosial mii-
dafiesi hagqinda” Qanunun 1-ci maddesinin 12-ci abzasinda gostorilon
sobablore gore 18 yasina catdiqdan sonra valideyn destoyinden mahrum
olduqda, onlarin tehsil haglarinin 6denilmasi tohsil aldiglar1 miiddatde
(23 yasinadok) “Tehsil haqqinda” Qanunun 38.3-cii maddasine miivafiq
olaraq temin edilmalidir.

Azearbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin V ve
IX hisselerini, “Konstitusiya Mehkemsasi haqqinda” Azerbaycan Res-
publikas1t Qanununun 34.5, 52, 62, 63, 65-67 ve 69-cu maddslarini roh-
ber tutaraq, Konstitusiya Mehkemaesinin Plenumu
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QORARA ALDI:

1. “Valideynlerini itirmis ve valideyn himayasinden mahrum olmus
usaglarin sosial miidafiesi haqqinda” Azerbaycan Respublikasi Qanunu-
nun 1-ci maddasinin 12-ci abzasindaki anlayisa 18 yasina ¢atdigdan son-
ra valideyn destoyinden mehrum olmus ve dovlet ali tehsil miiassisale-
rinde oyani formada tohsil alan sexslorin aid edilmemasi Azerbaycan
Respublikas1 Konstitusiyasinin 25-ci maddesinin I hissesi ile uygunsuz-
luq teskil etdiyinden, hemin normanin bu Qararin tesviri-asaslandirici
hissesinde oks olunan hiiquqi moévqgeyoa uygunlasdirilmasi Azarbaycan
Respublikas1 Milli Maclisine tovsiyo edilsin.

2. Bu Qararin naticevi hissesinin 1-ci bandinde gosterilon meseale qa-
nunvericilik qaydasinda hsll edilonadek Azerbaycan Respublikasi
Konstitusiyasinin 25-ci maddasinin [ hissasinin teleblari asas gotiiriile-
rok, dovlet ali tohsil miiessiselorinde 6denisli asaslarla oyani formada
tohsil alan sexsler “Valideynlorini itirmis ve valideyn himayeasinden
mohrum olmus usaqlarin sosial miidafiesi haqqinda” Azerbaycan Res-
publikas1t Qanununun 1-ci maddesinin 12-ci abzasinda gostoarilon sebab-
lora gore 18 yasina catdigdan sonra valideyn destoyinden mehrum ol-
duqda, onlarin tohsil haqlariin 6denilmasi tehsil aldiglart miiddetde (23
yasinadek) “Tehsil haqqinda” Azerbaycan Respublikast Qanununun
38.3-cii maddesine miivafiq olaraq tomin edilsin.

3. Qorar doarc olundugu giinden qlivveye minir.

4. Qeorar “Azearbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bog¢i” gozetlorinde vo “Azerbaycan Respublikasi Konstitusiya Mahke-
mosinin Malumati”nda darc edilsin.

5. Qarar gotidir, heg bir orqan ve ya soxs torafinden logv edilo, do-
yisdirile ve ya rosmi tofsir oluna bilmez.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIOA
A3EPBANIIKAHCKOUW PECITYBJIMKHU

O cooTBeTCTBUM HEKOTOPBIX MOJIOKEHHH 3aKOHa
Azepbaiikanckoii Pecnyosuku “O coumanbHOI 3amuTe aeTeid,
MOTEPABIIUX POAUTESIENH U JUIIIEHHBIX POIAUTEIHCKOI oneKu”
yactu I crateu 25 Koncrutyuuu A3zepbaiiaxkaHcKoil
Pecnyonmnku mo kanooe kapunana I'agaposa

25 auBaps 2017 roaa ropoa baky

[Mneaym Koncrurynmonnoro Cyna AzepOaitkanckoi Pecnybuku B
cocrape Dapxamga AOmymtaeBa (mpencenatenb), Conbl CalMaHOBOM,
Cynabbr Tacanosoii, Posmana HWcmaunoBa (cynps-IOKJIaaq4yuK),
Ixeiixyna [D'apagxkaeBa, Padasng ['Bamagze, Maxupa Mypanosa,
Hcer Hapxadosa u Kampana laduesa,

C yuyactueM cekperaps cyaa — DiabMmenanHa ['yceliHoBa,

3agurenss — [xasunmana [agapoBa u ero mnpexncrasurens Typras
I'yceiinosa,

NPEICTaBUTENS OpraHa OTBETYMKA — CTapILIEro KOHCYIbTaHTa OTAENA
CouuasibHOro 3aKkoHopaTenbcTBa Amnapata Mwimu Menxinuca
AzepOaiimxanckoi Pecnyonmuku, Maromena basurosa,

CHEUUAIUCTOB — 3aMECTUTENs 3aBEedyIOIEro IPaBOBbIM OTIEIOM
MunucrepctBa obpazoBanust AszepOaiixanckoir Pecry6nuku Pacuma
I'yceiiHOBa M 3aBENyKOLIEro IMPABOBBIM OTIEIOM M OTAEJIOM KalIpoB
l'ocynapcteenHoro ¢ona conuanbHOM 3amuThl pu Munucteperse Tpyna
U COLMATBHON 3auIuThl HaceneHus A3sepOaiimxaHckoin PecrnyOnuku
®yana Hacuposa,

aKcnepra — mnpodeccopa kKageapbl TPYIOBOIO M 3KOJIOTHYECKOTrO
npaBa Hpuguueckoro axynprera Bakunckoro I'ocynapcTBeHHOro
Yuusepcurera Maunca Anuesa,

B cooTBeTcTBUM C YacThio V ctatbu 130 Koncrurymmu AzepOaiixaH-
ckoil PecniyOnuku u crarbeir 34.5 3akoHa A3zepOaiijikaHckoil Pecry6-
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muku “O Koncrurynmonnom Cyne”, paccMOTpesl B OTKPHITOM Cye0-
HOM 3acelaHuU B MOPsJIKE KOHCTUTYLIHOHHOIO CyIOIIPOU3BOJCTBA, KOH-
CTUTYLMOHHOE JIEI0 O MPOBEPKE COOTBETCTBUS HEKOTOPBIX IMOJOXEHHM
3akoHa AszepOaiimxaHckoi Pecriyonuku “O couuanbHON 3amimre Je-
TeW, MOTEPSBIIMX POOUTENEH M JIMIIEHHBIX POJUTEIBCKOM OMNEKH’
Koncturynuu Aszepbaiikanckoi Pecnydimuku o kanobe [[kaBunaHa
I"apaposa.

3acnymas nokiiag cyapu P.Mcmanmosa no nemy, BBICTYIUIEHUS TPeN-
CTaBUTEJIEN U CHELUAINCTOB OpraHa OTBETYMKA, a TaKXXKe MHEHHE 3KC-
nepra, ucciaenoBaB U oOCyIuB MaTepuaisl jena, [lnenym KoHcturynum-
onHoro Cyna AsepOaiigxanckoii Pecriybimuku

YCTAHOBHUI:

Ixaunan [acdapos, momaB xanody B Koncrurynuonusiii Cyq
Azepbaiinxanckoit Pecnyonuku (nanee — Koucrutynumonnsiii Cyj),
IPOCUJT TMPOBEPUTH COOTBETCTBUE HEKOTOPBIX IMOJIOXKEHUH 3akoHa
AzepOaiimxanckoii Pecriyonmuku “O conyaibHOM 3aluTe JeTeid, moTepss-
LIMX POAUTENEH M JIMLIIEHHBIX PONUTENbCKOM OmeKu (Haiee — 3aKOH)
Koncrurymmu Azep6aiinxanckoit Pecriyonuku (nanee — Koncruryrms).

N3 xamobbl cTano W3BeCTHO, 4TO 3asgBuTenio 21 rog, oH oOyuaercs
Ha TUIaTHOW OCHOBE Ha 5-oM Kypce AszepOaiiikaHckoro MeaunnHCKOro
Yuusepcurera. Oreu Hx.I'adpaposa ymep 19 mas 2016 ropa, a Matp 8-
nsieTcd UHBAIMAOM | Tpynmbl. 3asBUTENb, MPUBEIS KaK OCHOBAaHUE OT-
CYTCTBHE BO3MOXHOCTU OIUIAThl OOYyYEHHUS IO yKa3aHHBIM MPUYMHAM,
oOpatwiicsi K pyKOBOACTBY A3epOaiiizxkaHCKOro MEJIUIIMHCKOTO YHHUBEp-
CUTETA C IENbI0 TPUMEHEHUS JIbIOT, MPeIyCMOTPEeHHBIX 3aKoHOM. Tak,
Ha ocHOoBaHuu 4actu | crareu 5 3akoHa, momyyaromue oOpa3oBaHUE B
TOCYIapCTBEHHBIX y4eOHBIX 3aBEACHHMSIX BCEX THIIOB, Ha YPOBHE Maruc-
TpaTypbl HAyJYHOH OpraHU3allid, YCTAHOBIIEHHOH COOTBETCTBYIOIIMM
OpraHOM HCITOJTHATETbHOW BIIACTH, a TaKXXKe B MYHUIIUTIATBHBIX U YacT-
HBIX YUYPEXJICHUSX BBICIIETO M CPETHEro CIEIUAIbHOTO 00pa3oBaHUS
JeTH, MOTepsBIINE POOUTEICH W JIUIIEHHbIE POAMTETbCKOW OIEKH, a
TakXe OTHECEHHbIe K HUM JIuIa, OepyTcs Ha MOJTHOE TOCYAapCTBEHHOE
obecrieyeHre 10 OKOHUYAHHS DTOrO y4eOHOTO 3aBeleHUs] U YPOBHS Ma-
TUCTPATYphl HAYYHOUM OpraHU3alluH, YCTAHOBIEHHOW COOTBETCTBYIOIIUM
OpPraHOM HUCIOJTHUTEIbHOM BIIACTH.

B orBetHOM mmcbMme [Ix.['acapoBy ObUTO pa3bscHEHO, 4yTO A3zepOaii-
JKQHCKUN MEIMIIMHCKHWIA YHUBEPCHUTET, KaK rOCylapCTBEHHOE BBICIIIEE
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ydeOHOe 3aBejieHHe, He oO0agaeT IMMOJTHOMOYUSMH OCBOOOXJICHUS HU
OJIHOTO CTYy/EHTa OT IUIaThl 3a oOyuyeHue 6e3 MpaBoBOro0 OCHOBaHUS. B
TO X€ BpeMs B IHMChbME YKa3blBAIOCh, UTO Ul BHECEHHUS SICHOCTH B BO-
npoc ObUIO HampasieHO oOpaieHne B MUHHCTEPCTBO 00pa3oBaHMs
AszepOaiimxanckoii Pecryomukm.

B nuceme MunucrepctBa oOpasoBanus A3sepOaiiixkaHckoi Pecry6-
JMKU OBLIO YKa3aHO, YTO COIVIACHO 3aKOHY IOJ JIMLIAMH, NOTEPSBLIMMU
poaMTeNneil U JHUIIEHHBIMU POIUTETBCKON ONEKU WU IPUPABHEHHbIMU
K HUM JIMLaMU (YMEpP OIMH U3 POIUTEsIel, APYroi SBseTcsd UHBATMAOM
I u II rpynmsl), nojgpasymeBaloTCcs A€TH, JAHHOM KaTeropuu, He JOCTHI-
mue 18 ner. IloaTomy, rapanTuu 1o oOpa30BaHUIO, YKa3aHHBIE B CTAThE
5 3akoHa, He PacCHpOCTPAHSIOTCI Ha JIUII, MOTEePSBIIMX OOOUX POIUTE-
JIeN M JIMIIEHHBIX POIUTENILCKON ONEKU B IEPUOJ IOIYYEHUS BBICLIETO
obpazoBanus (crynentoB II-VI kypca B Bo3pacre 19-23 ner).

B 3agBieHun ormeuaercs, 4TO B COOTBETCTBMM C Ha3BaHUEM 3aKo-
Ha, €ro MOJIOXEHUSl PEeryJupyloT OTHOILIEHMS, CBS3aHHBIE C COLMANIb-
HbIM oOecnieueHneM paeredl. CornacHo cMbicay ctatbu 1 3akoHa Aszep-
Oaiikanckoil Pecriyonmuku “O mpaBax pebenka” (mamee — 3akoH “O
npaBax pebeHka”), peOeHOK 3TO KaxXaoe JIMIO, He JIOCTUTIIEee BO3pac-
ta 18 ner (coBeplieHHONETUs) U He OOJaaloliee MOJHON Aeecrnoco0-
HOCTBIO.

OnHako cornmacHo copepxaHuioo crared | m 5 3akoHa, JaHHBIMU
NPUBUJIETHUSIMHU MOTYT IOJIb30BAThCS U JIMLA, YK€ HE CUMTAIOLLUECs Jie-
ThMU. Crofla OTHOCSTCSI UCKJIIOYUTEIBHO JIMLA 10 18 jieT, morepssiine
o0oux pojauTesel, a Takxe JMua a0 23 JeT, JUIIEHHbIe OleKHu 000uX
poautenei, oOyJaommecss Ha OYHOM OTAEJICHUU B BBICIIMX U CPEIHUX
CHelMaTIbHBIX Y4eOHBIX 3aBEIEHUSIX M HA YPOBHE MarucTpaTypbl Hayd-
HOW OpraHu3alM, YyCTAaHOBIEHHOW COOTBETCTBYIOLIUM OPraHOM HCIOJI-
HUTEIbHON BiacTU. OJHAKO JaHHBIE JIMLA IOJy4alOT 9TH IPUBHJIETUU
B CJ/lyyae MOTEpU POAMTEIEH U JIMIIEHUS POAMTEIBCKOM ONEKU B BO3-
pacte no 18 ner.

3agBUTENIb CUUTACT, YTO OCHOBHOM LIEJIbI0 3aKOHa SIBIISETCS MpPefoc-
TaBJIeHUE TOCYJapCTBEHHON TapaHTHU COLMAIBHOTO OOecTedYeHus jie-
TEU, MOTEPABIIUX POAUTENEH U JIUILIEHHBIX POMMUTENILCKOU OIEKHU, a
TakxXe W3 yucia juil, He gocturmmx 23 jer. To ecTs, rocynapcrso,
IPUHUMAs 32 OCHOBY TO, YTO OHM JIMIIEHbI POAUTENILCKON ONEKH, OK-
pYyXaeT JaHHBIX JIML COLUMUATBHON 3alIUTON. YCIOBUEM OKa3aHUsSl COLIU-
aJTIbHOW MOJAEPXKKHU, CUUTAETCS TOT (PaKT, KOrja JHia OKa3aIucCh JIM-
IIEHbl POAMTENbCKOW OMNEKW JIMIb A0 18 jer, BHOCIEeACTBUU IIPaBO

22



MPONIOSIKEHUS MOTydeHrs] 0Opa30BaHUs WHBIMU JIMIIaMH, OKa3aBIIUMHU-
Cs B TAaKOM Xe€ IO0JIOXKEeHUU B Bo3pacte 18-23 jier, He rapaHTUpYeTCs.

ITo mMuenuro Ix.I'acdapoBa naHHbIE MOJOXEHUS 3aKOHA HapPYyLLIAIOT
€ro mpasa, NpeayCMOTPEHHbIE CTaThsIMU 25 U 42 KOHCTUTYLHH.

YuureiBas comepxanue xaimoOwl, Ilnerym KoOHCTHUTYIIMOHHOTO
Cyna orMedaer, 4TO MPEIMETOM HACTOSIIET0 KOHCTUTYLIMOHHOIO Jeja
ABJII€TCS MPOBEPKA COOTBETCTBUA cTaTed 1 M 5 3akoHa B 4acTH, He
npegycMaTpuBalolieldl IpaBa IOJb30BaHUS JIMLIAMH, [OJy4YarollUMU
oOpa3oBaHKe Ha OYHOM OTIE/IEHUU B TOCYIAPCTBEHHBIX BBICIIUX YyueO-
HBIX 3aBEJEHHUSX U JIMIIUBIIMMUCS POAUTENIbCKON MOMIEPXKKHU IOCIe
18 ner npuBwiernen, 3aKperiecHHON B JaHHBIX HOpMax 4acTu I crarbu
25 u crarpe 42 KoHCTUTYLMH.

B cBs3u ¢ xano6oii [Inenym Koncrurynmonnoro Cyna, cuvraer He-
OOXOAMMBIM OTMETHUTDH CJIEIYIOIIee.

Ha ocnoBanum crateu 42 KoHCTUTYIMH KaXAblid IpaXgaHUH UMEET
npaBo Ha obpazoBanue. ['ocymapcTBO rapaHTHpyeT mpaBo Ha OecruiaT-
Hoe oOs3arenbHOe oOuiee cpeaHee oOpasopanue. Cucrema oOpa3oBa-
HUS KOHTPOJIMPYETCS rOCyaapcTBOM. ['ocynapcTBO rapaHTUpPYET TalaH-
TaM TPOJOKEHUEe O00pa30BaHMs, HE3aBUCUMO OT WX MaTepHaIbHOIO
nojioxkeHud. l'ocynapcTBo ycTaHAaBIMBAaET MUHUMAJIbHBIE CTaHAAPTHI
o0Opa3oBaHuUs.

JlaHHO€ IpaBO TaKXe HAUUIO CBOE OTPAXEHHE B psjie MEXIYyHApO.I-
HO-TIPABOBbIX JOKYMEHTOB IO [paBaM 4elloBeKa. B coOTBETCTBUU C 4ya-
creio II craten 12 Koncruryuuu, Ilnenym Koncruryumonnoro Cyna,
orpejienssl colepXaHue MmpaB U cBOOOM, 3aKpervieHHbiX B KoHctuty-
LU, YYUTHIBAET IIOJIOXKEHHUS MEXIYHApOAHBIX JOTOBOPOB, CTOPOHOM
KOTOPBIX BbICTyMaeT AzepOaiimxkaHnckas PecrnyOnuka, a Takxke MpakTu-
KY COOTBETCTBYIOILIMX MEXIYHAPOAHBIX OPraHOB.

Tax, B ctathe 13 MexaynapogHoro Ilakra “O6 3KOHOMUYECKHX, CO-
LUAIbHBIX U KYJIBTYPHBIX IpaBax (masee — MexnyHaponausiid Ilakr)
yKa3aHo:

1. YuacrByromue B Hactosmem [lakre rocygapcTa NMpu3HaIOT MPaBO
KaXJIOTo 4eoBeKa Ha obpaszoBanue. OHU cormamarTcsi, 4To o0pa3oBa-
HUE [OJIKHO OBITh HANpaB/eHO Ha TOJHOE pa3BUTHE YeJIOBEYECKOM
JIMYHOCTHU U CO3[aHUE €€ JOCTOMHCTBA U JOJIKHO YKPEIUISITh YBaXEHUeE
K MpaBaM 4esloBeKa M OCHOBHBIM CBOOOmaM. OHHU gajiee COIIAIIaloTCs
B TOM, 4TO 0Opa3oBaHME IOJIKHO JaTh BO3MOXHOCTb BCEM OBITh MOJIE3-
HBIMU Y4aCTHUKaMU CBOOOTHOTO OOIIECTBa, CIIOCOOCTBOBATH B3aUMO-
MOHUMAHHIO, TEPITUMOCTH M JPYXOe MeXIy BCeMHU HAIUIMU M BCEMH
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PAacoOBBIMH, THUYECKUMH M PETMTHO3HBIMH TPYIIIaMU U COIEWCTBOBATh
pabore Opranmzanmu OObeauHEeHHBIX Hauumii mo mopgepxaHuio Mupa.

2. YuactBywomue B HacTodieM [lakte rocymapcTBa MpU3HAIOT, YTO
IJIS1 TIOJIHOTO OCYIIECTBJIEHUS 3TOrO IpaBa:

a) HayaJlbHOEe 0Opa3oBaHue MOJIKHO OBITh 00S3aTeIbHBIM U OecriiaT-
HBIM JIJISl BCEX;

b) cpenHee oOpa3oBaHHe B €ro pasziMuYHbIX (opMax, BKJIIOYas Mpo-
(heccroHaAIBHO-TEXHUYECKOE CpelHee 0Opa3oBaHUe, MOJKHO OBITH OT-
KPBITO U CHENAHO JIOCTYITHBIM JJIs BCEX IMyTeM MPHUHATHS BCeX HE0O0XO-
JAVMBIX MEp M, B YaCTHOCTHU, MOCTEIIEHHOTO BBeIeHUs! OecryiaTHOro o0-
pa3oBaHus;

) BbICIIee oOpa3oBaHKE JOJKHO OBITH C/IeJIaHO OJMHAKOBO JOCTYII-
HBIM JIJI1 BCEX Ha OCHOBE CIIOCOOHOCTEN KaXIOro MyTeM IPUHSITUS
BCEX HEOOXOAUMBIX MEp U, B YACTHOCTH, IIOCTEIIEHHOTO BBeJeHUs Oec-
1aTHOro oOpa3oBaHUs;

d) anemenTapHoe oOpa3oBaHME JIOJKHO IMOOIIPSATHCS UM UHTEHCH-
(huLIpoBaThCS, MO BO3MOXKHOCTH, IS T€X, KTO HE MPOXOAWT WA He
3aKOHYMJI MOJIHOTO Kypca CBOEr0 HayaJlbHOro 0Opa3oBaHMs;

€) JIOJLKHO aKTHBHO IPOBOJUTHCS Pa3BUTHE CETH IIKOJI BCEX CTYyIle-
HEH, JOIXKHA ObITh YCTAHOBJIEHA YAOBIETBOPUTEIbHAS CHCTeMa CTUIICH-
AW U JOJIKHBI MIOCTOSIHHO YJIy4IIaThCsl MaTepUaIbHbIE YCJIOBUS IPEIo-
JaBaTeIbCKOro NepcoHana.

3. VYuactBylomme B HacrosdmeM I[lakte rocymapctBa 00s3yI0TCS
yBaxaTbh CBOOOJy pOIUTENeH U B COOTBETCTBYIOIIUX CIy4asX 3aKOHHBIX
OMEKYHOB, BBIOMpATh [UId CBOUX JAETEe He TOJbKO YUpexKICHHbIE
rOCYIapCTBEHHBIMU BIIACTSMU IIKOJIBI, HO W JPYrHe IITKOJIbI, OTBEYA0-
e TOMy MUHUMYMY TpeOoBaHMii JiIsi 00pa30BaHus, KOTOPBI MOXET
ObITh YCTAHOBIIEH WM YTBEPXKIEH TOCYIapcTBOM, M OOecredyuBaTh
PEJIMMMO3HOE U HPABCTBEHHOE BOCIIUTAHUE CBOUX JE€TEl B COOTBET-
CTBUHM CO CBOUMHU COOCTBEHHBIMU YOEXIECHUSMHU.

4. Hukakasd 4yacTh HACTOSIIIEH CTaThbU HE JOJIXKHA TOJIKOBAThCSI B
CMbICIIe yMaJleHUs CBOOOIBI OTAETbHBIX JIMI U YUYpPEXKIEHUI CO3/1aBaTh
ydeOHbIe 3aBelleHUS] U PYKOBOAUTh UMU MPH HEU3MEHHOM YCJIOBHH CO-
OJTIo/IeHUs] TIPUHIIUIIOB, U3JI0KEHHBIX B MyHKTe | HACTOSIIEH CTaTbu, U
TpeGoBaHus, 4TOObI OOpa3oBaHue, aBaeMOe B TaKMX 3aBEJICHUSX, OT-
BEUAIO0 TOMY MHHUMYMY TpeOOBaHH, KOTOPHIH MOXET OBITh YCTaHOB-
JIEH TOCYIapCTBOM.

Ha ocHoBanuu cratsu 2 Ilporokona Nel xk Konsenuuu “O 3ammumre
IpaB YelloBeKa M OCHOBHBIX cBOOOA~ (masee — KoHBeHIUS), HUKOMY He
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MOXeT OBITh OTKa3aHO B MpaBe Ha oOpazoBanue. ['ocygapcTBo mpu ocy-
HIECTBJICHUU (PYHKIIUN, KOTOpPble OHO NMPUHUMAEeT Ha cebs B obsacTu
oOpa3oBaHus M 00y4eHus!, yBaXaeT MpaBo poauTesiell obecreunBaTh Ta-
Koe oOpa3oBaHME M Takoe OOydeHHe, KOTOpble COOTBETCTBYIOT MX pe-
JIMTHO3HBIM U (PHITOCO(PCKUM YOCKICHHSIM.

[TpaBo Ha oOpa3oBaHue SIBISETCS COLMATbHBIM IPABOM U BaXKHBIM
YCIIOBUEM [UId Pa3BUTHUS YEJOBEYECKOW JIMYHOCTH U pealu3aliM psja
APYrux mpaB M cBoOoj, 3akperyieHHbIXx B KoHcturyuuu. Ocyiiectsie-
HHUE TpaBa Ha oOpa30BaHME IMO3BOJISIET MPUHOCHUTH TOJIb3Y OOIIECTBY,
co3laBas yCJIOBUSI aKTMBHOTO M 3(h(PpeKTUBHOIO ydacTHs B OOIIECTBEH-
HOU XU3HH.

BaxHocTh »TOro mpaBa Takxke ykazaHa B 3amedanusx OOiero
[Mopsinka ot 8 gexkabps 1999 roxa, npunaThIX KoMuTeTom mno »KoHo-
MHYECKUM, COLIMATBHBIM U KYIbTYypHbIM NpaBaM Opranuzanuu O6benu-
HeHHbIX Hanwii, B coorBeTcTBUU cO cTtarbeil 13 MexnynapogHoro Ilak-
ta (manee — 3ameuanus Komwurera). OOpa3oBaHue OTHOBPEMEHHO SIB-
JSieTcs OOHUM U3 IpaB 4yesloBeKa U HEOOXOOUMbIM CPEICTBOM IS pea-
Jau3auuu Ipyrux ero npas. OTKpbIBad IIMPOKHE BO3MOXHOCTH, ITPaBO
Ha oOpa3oBaHMe MpeACcTaBisgeT coOOi ITTaBHOE CPEICTBO, C MOMOIIBIO
KOTOPOTO 3KOHOMHYECKHM U COLMAIbHO MapruHaJIM30BaHHBIE TPYIIIbI
B3pOCI/IbIX M AETed MOTYT IOKOHYUTh C HUILETOW U OOpecTH BO3MOXK-
HOCTH TIOJIHONPABHOTO Y4acTUSl B XHW3HHU CBouX oOmuH. OOpasoBaHue
Bce Oosiee MpHU3HAETCS B KAYECTBE OJAHOM U3 ONTUMATIbHBIX WHBECTHUIIH-
OHHBIX c(hep roCylapCTBEHHOH JEATENbHOCTH.

EBporneiickuii Cyn 1o mnpasam 4esioBeka (nanee — EBponenickuit
Cya) OTMETWT OTHOCHUTEIBHO AAHHOIO BOMPOCA, YTO B OTJIMYME OT He-
KOTOPBIX HHBIX TOCYIApCTBEHHBIX YCIYr, 0Opa3oBaHHE MpPeICTaBISET
co0oii mpaBo, KOTOpoe Mosb3yercs npsamoi 3amutoil Konsenuuun. OHO
TaKXe SBJSIETCS 0COOBIM BHIOM TOCYIApPCTBEHHOW YCIIyrd, KOTOpas He
TOJIbKO HENOCPEICTBEHHO CJIyXXUT MHTEPecaM JIML, UCIOJIb3YIOIIHUX €€,
U OCYILECTBJIsIeT Oosee MUpoKue coluaibHbie yHKIuu. Cya OTMeTuI,
4TO “B JIEMOKPAaTUYECKOM OOIECTBE IPaBO Ha OOpa3oBaHUE SIBIISETC
HEOOXOIUMBIM U MTPAET OCHOBHYIO POJIb [T MIPOIBUXKEHUS TPaB yeso-
Beka~ (Pemenne EBponeiickoro Cyna no npasaM yenoseka oT 21 urwo-
Ha 2011 roma o neny Ilonomapes nporus bosrapuu, §33).

[IpaBo, 3akperuieHHoe B ctarbe 42 KOHCTUTYLMM, paclpoCTpaHser-
Cs Ha pa3IWyHble CTYMEHU W YPOBHH OOpa3oBaHUs, B TOM YHUCIIE Ha
Bbicliee oOpazoBaHue. Tak, mpaBo Ha oOpa3zoBaHUE BKJIIOYAET B ceOs
HE TOJBKO BO3MOXHOCTb IOJIy4UTh OecIuiaTHOe oO0si3aTesibHOe oOllee
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cpeqHee 0Opa3oBaHUE, HO U YIOBIETBOPUTb €CTECTBEHHbIE 3alpOChl B
TBOPYECTBE, MPUOOPETEHUU HOBBIX 3HAHUM, MOBBIIIEHUU OMBITA B pa3-
anuHblXx obnactax. (IToctanosnenue Ilnenyma Koncruryumnonsoro Cy-
na ot 30 uroHdg 2014 roga “O TOIKOBaHUU MOJOXKEHUS “‘UMEIOLINE BbIC-
mee opuaMYeckoe obpazoBaHHe”’, MPETYCMOTPEHHOTO B cTaThe 126
Koncruryuu Aszepbaiimxanckoil PecnyOouku v psiie HOPMaTUBHBIX
IIPABOBBIX AKTOB”).

C npyroii CTOpOHBI, CIEAYET y4eCTh, YTO KaK BUAHO U3 CONEPXKAHUA
yactu IV cratbu 42 KOHCTUTYLIMM, TOCYJapCTBO FApAHTUPYET TalaHTaM
npojoKeHue 00pa3oBaHUs, B TOM YHUCIE BbICIIEro oOpa3oBaHMs, He-
3aBHCUMO OT MX MaTepUaIbHOIO IOJIOXEHHUS.

Hrak, omupasce Ha comepXaHHE COOTBETCTBYIOIIMX TMOJIOXEHUI
Koncturyiuu, cneayer oTMETUTb, YTO MPABO Ha BhICIlee 0Opa30BaHUE
oxBaueHO KoHcruryuuei.

Yro kacaercd comepXaHHd JAHHOTO IpaBa CJIEIyeT OTMETUTh, YTO
BaXHBIM NPENOCTaBlIgeTcs (PYHKIIMOHUPOBAHUE pEAU3YIOLEH ero co-
OTBETCTBYyIOIEN cucTeMbl oOpa3oBanus. [IpaBo Ha Bbiciiee 0Opa3oBa-
HUE TakKXe MpedycMaTPUBAET OJMHAKOBYIO JOCTYIMHOCTh BBICHIMX y4eO-
HBIX 3aBEJICHUI Ha OCHOBE CIOCOOHOCTeW rpaxpaaH. [laHHOe orpaHuye-
HHUE, TO €CTh BBIOOP HAa OCHOBE CIIOCOOHOCTEH, BBITEKAET M3 MPUPOJIBI,
Heneil U 3agayd Bbiciiero oopazoBaHus. A TpeGoBaHHE OAMHAKOBOM J0-
CTYIIHOCTU OCHOBaHO Ha crtaThe 25 KoHcTuTyuuu, 3anpeniaromei amuc-
KPUMHUHALUIO.

BMmecre ¢ TeM, o0beM 00s13aHHOCTEN TOCYIapCTBa, CBI3aHHBIX C Oec-
IUIaTHBIM 00pa30BaHUEM, B 3HAUUTEIbHON CTEIIEHU Pa3iMyeH B 3aBUCU-
MOCTH OT ypOBHs oOpa3zoBaHus. Tak, B OTIMYME OT MpaBa HA CpeaHee
oOpa3oBaHKe, roCyIapCTBO rapaHTUPYET MPaBO Ha BhICIIee 0Opa3zoBa-
HUE TOJIBKO [T TalaHT/IMBbIX UL (4acTh IV crarbu 42 KoHcTutymum).
DTO BBITEKAET U3 HEOOUWHAKOBOIO Beca pa3liMYHbIX YpOBHEH 0Opa3oBa-
HUS B XKU3HM JIUIIA U 00beMa (DPMHAHCOBBIX BO3MOXHOCTEH TOCyIapCTBa.
Takoe KOHCTUTYITMOHHOE PEryJupOBaHUE BHITEKAET U3 HEOOXOIUMOCTH
co3nanusi OanaHca MeXIy UHTepecaMu OOLIeCTBa B LI€JIOM U JIUIA B OT-
JEJIBHOCTH.

B TO Xe Bpems, rocymapcTBO, YUUTHIBAsI CYIIECTBYIOIIHUE MOTPeOHO-
CTH B pa3IMuHbIX cepax oOmiecTBa, OepeT Ha cebs 3amauyy MOArOTOB-
KU COOTBETCTBYIOIIETO YKCJIA CHELUATUCTOB.

D10, B CBOIO OYepenb, HE JOIKHO HEOOOCHOBAHHO OTPAaHUYMBATH
MIPaBO JIUL, XENarllInuX CAMOCTOITENIbHO (PUHAHCUPOBATh CBOE BhICILIEE
oOpa3zoBaHue, Ha oOpa3oBaHUE 3a CUET COOCTBEHHBIX cpencTB. [IpaBo
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Ha 00pa3oBaHMe MOXET OCYIIECTBIISATHCS C YCIOBHEM IMOydeHHUs] Kade-
CTBEHHOTO BBICIIEr0 00pa30BaHMs, B paMKax TpeOOBaHMIA, YCTAHOBJIEH-
HBIX TOCYJapCTBOM, oOecrieueHus: ero HeoOXOAUMON MaTepUuanbHO-TeX-
HUYECKOH 6a30if M 4eI0BeYECKHUMU PecypcaMi.

Tak, cratea 42 KoHcTuTynnn He mpegycMaTpUBaeT IPABO IOJIyde-
HUSI KaXJbIM TPaXIaHUHOM OECIUIaTHOTO BBICIIET0 0Opa30BaHUS.

Kak yxe ObL10 OTMEYEHO, IIPaBO Ha BhICIliee OOpa3oBaHUE B OIpe-
AeJleHHOM 00beMe mpeaycMoTpeHo u B MexmyHapomanom [lakre. Tax,
COMNIAaCHO NYHKTY “c” vactu 2 crarbu 13 MexnaynaponHoro Ilaxra,
BbICIIIee OOpa3oBaHUE JOXKHO ObITh OJMHAKOBO JOCTYIHBIM JUIS BCEX
Ha OCHOBE CIIOCOOHOCTEH KaXJIOro IMyTeM TMPUHATHS BCEX HEoOXOmu-
MBIX MEp U, B YaCTHOCTH, ITOCTEIIEHHOTO BBeIeHUS OecIuiaTHOro oopa-
30BaHud. B 3ameuanusix Komutera B OTHOIIEHUU JaHHOUM CTaThbU yKa-
3aHO, 4TO Bbicuiee OOpa3zoBaHHE OOJIKHO OBbITh HE “‘HOCTYIMHBIM ISt
Bcex”’, a JIMIIb JOCTYITHBIM “Ha OCHOBE criocobHocTeit”. “CrocoOHOC-
T JIMIIb CJIEMyeT OLEHWBATh MCXOIS M3 BCEro MPUOOPETeHHOr0 MMU
onbiTa ¥ 3HaHuid. C TOYKHW 3peHus TpeboBaHuii yactu 1 craThu 2 u
NyHKTa “c” yactu 2 cratbu 13 MexXIyHapogHOro MmakTa IpaBoO Ha BbIC-
nee 0OpazoBaHUe JOKHO OCYIIECTBISTHCS MOCTENIEHHO B 3aBUCHMOC-
THU OT (PUMHAHCOBBIX BO3MOXHOCTel rocynapctsa. [lo mHenuto Komure-
Ta, TpeOOBaHUE “OTHOCUTENIBHO YIOBIETBOPUTEIbHONU CUCTEMbI CTUIICH-
Ui, MpelyCMOTPEHHOE B MyHKTe “‘€” yactu 2 crathbu 13 MexnayHa-
ponnoro Ilakra, JOJKHO OBITH TMPHUBEAEHO B COOTBETCTBUE C IPYIrMMU
TpeboBanusamu [lakra, Kacaromumucs obecriedeHuss paBeHCTBA U HEJI0-
IIyCTUMOCTH JTUCKPUMHUHALMHU, CUCTEMA CTUIIEHANN NOJIKHA PACUIUPAThH
BO3MOXHOCTH [OCTYITHOCTH 00pa3zoBaHus Uil Manoo0ecrnedeHHbIX
TpyIIL.

B ommnune or Mexnynapoanoro Ilakra, B KonBeHunu noguepkusa-
eTcs JuOepalibHbIid acleKT IpaBa Ha oOpa3oBaHue. OHO BBIPAXEHO B
nepBoM npemioxenuun cratbu 2 [Iporokoma Nel k KonBeHunu Kak He-
ratuBHoe mnpaso. Tem He meHee, EBponelickuii Cyq OTMETWII, YTO BbI-
paxenue “ypaxaer’ B ctaThe 2 IIporokona Nel ompenenger u HEKOTO-
pble TTO3UTUBHBIE 00s3aTeNbcTBa rocyaapersa (Pemenue Bombimoin [1a-
natel oT 18 mapra 2011 roma mo peny Jlayrcu u npyrue nporus Hra-
nuu, §61).

B Pewmenuu EBponeiickoro Cyma ot 27 mas 2014 roma no neny Be-
a0 Benesa nporus bonrapum ykazano, uyro crarbd 2 IIporokona Nel
HE MOXeT ObITh UCTOJIKOBAaHA KAaK YCTaHABJIMBAIOIAsl 0053aTENbCTBO 10
CO3IaHMI0 WM (PUHAHCUPOBAHHWIO YACTHBIX YUEOHBIX 3aBENEHHIA rOCy-

27



JAapCcTBa-CTOPOHHUKA, M KaX0€ TOCYIApPCTBO OCYIIECTBISIONINE 3TO Oy-
JeT HecTU 00s513aTeNbCTBO MO obecreyeHno uX 3(hPeKTUBHOIO HCIIOJb-
30BaHud. MHBIMM cii0BaMM, JAOCTYIMHOCTh (DYHKLMOHUPYIOLIUX B COOT-
BETCTBYIOIIUI MEPUOA yIeOHBIX YUPEXKICHUH, SIBISAETCS HEOTheMIIEMOM
COCTABHOM YacCThIO IIPaBa, 3aKPEIJIEHHOTO B NIEPBOM IPEITIOXKEHUHU CTa-
TpU 2 IIpoTokomna 1. [laHHad cTaThd NPUMEHAETCS K Ha4aJbHOMY, Cpe/l-
HEMY U BbICLIEMY OOpa30BaHMUIO.

B pane pewennit EBponeiickoro Cyma oTMEYEHO, YTO HECMOTPS Ha
BAXHOCTb IpaBa Ha 0Opa3zoBaHUE, OHO HE SIBIISETCS 00S3aTeNbHBIM U
MOXET IOJBEPraTbcs OIpeNeNeHHbIM orpaHudyeHuaM. [lpenrnonaraercs
IIPEJOCTABIICHUE pa3pelleHusd Ha 9TH OrPaHMYEHUs, TaK, KaK JOCTYII-
HOCTh TIO CBOEMY IPABOBOMY CMBICITy TpeOyeT yperyJaupOBaHUsl rocCy-
napctBoM (Pemenue Bomnpmioii [Tanater ot 27 masg 2014 ropa no peny
Karana u gpyrue nporus Momnossl u Poccun, §140; Pemenue or 2
anpenst 2013 ropa o neny Tapantuno u apyrue npotuB Uranuu, §44).

OOuIenpuHATO, YTO peryIMpoBaHue 00pa30BaTENbHBIX YUpPEXKICHUIA
MOXET OTIIMYAThCS 110 BPEMEHU U MECTy B COOTBETCTBUHU C MOTPEOHO-
CTSMHU OOLLECTBA M PecypcamMu, OTIIMYUTEIbHBIMUA YEPTaMH Pa3IMYHBIX
ypoBHEH oOpa3zoBanus. Takoe perynupoBaHue HE MOXET HapyliaTh OC-
HOBHOT'O CMBbICJIa TIpaBa Ha 0Opa30BaHUE U CO3/1aBaTh MPOTUBOPEYHE C
Apyrumu rpaBamu, obecrniedeHHbIMU Konpenuwueii. [losromy, KonseH-
1 [pelyCMaTpUBAeT CIIPaBeUIMBBIN OalaHC MEXIy 3aIlllUuTON O0IIuX
UHTEpPECOB OOILIMHBI M yBaXeHHEeM (PYHIAMEHTAIbHBIX TpaB 4YeloBeKa
(Pewenue Esponeiickoro Cyna ot 23 utong 1968 ropa no aeny npoTus
Benpruu “OTHOCHTENIPHO HEKOTOPBIX ACMEKTOB 3aKOHOB 00 HCIIONIB30-
BaHWHM S3bIKOB B oOpa3oBaHuu B benmbrum”).

Kak yxe ObUIO OTMEUEHO, YTO HECMOTpsS Ha TO, YTO B cTarhe 42
KoHcTuTymm He npegycMOTpPEHO MpaBO KaxIoro rpaxiaaHvHa Ha Io-
JydeHue OeCIIaTHOro OOIIEero BBICIIEro oOpa3oBaHUs, TeM HE MEHee,
€C/IM B34Th JIAHHYIO CTaTbhi0 BMECTE C IPUHLUIIOM COLHMAIBHOIO IOCY-
AapcTBa, BbITeKamuM u3 KoHCTUTYLUH, TO 3TO NpUBENET K OTpaxe-
HUIO B 3aKOHOJATEJILCTBE ONPENEIIEHHBIX MEP, CO3MAIOIIMX YCJIOBUS IS
PaBHBIX BO3MOXKHOCTEH TOIydeHUs 00pa3oBaHUs, OTHOCHTEIBHO KO-
HOMHUYECKOW JHOCTYITHOCTH BBICLIEr0 0Opa30OBaHUsI.

IInenym Koncrutyumonnoro Cyna B CB43U C BOIIPOCOM OTMEYAET,
YTO MPUHLHUII COUUAIBHOIO rOCYIapCTBa NPEANOIAracT B Ka4yecTBe Ipa-
BOBOH OOSI3aHHOCTH TOCyAapcTBa OOecreueHue CIPaBeIIUBOIO COIM-
aJIbHOTO YCTPOMCTBA. DTOT MPUHLMI BbITEKAET U3 npeamOyssl KoHcTu-
TYLMM, IPOBO3MIAIIAIONIEH oOecrieyeHre AOCTOWHOIO YPOBHSI KU3HU
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KaXJO0My B COOTBETCTBUHM CO CHPABEIJIUBBIMU, IKOHOMUUYECKUMH U CO-
uualbHbIMU HOpMamu. MIMeHHO a¢ekTuBHas couuaibHad IMOJIUTHKA
rocygapcTpa oOecrieuyuBaeT YCTAaHOBJIEHHME COIJIacHs W IPOLBETAHUS B
obmiectse. HecMoTpst Ha To, yto KOHCTHTYIIUS HE JaeT ommcaHue Co-
LUAIBHOTO TOCYAapCTBa, MPEJIyCMOTPEHO OKAa3aHUE YCIIYT JJISl TIOBbIILIE-
HUSI 9KOHOMHUYECKOIO pa3BUTHUSI KaK IIeJIM rocygapcTBa, U 01arococro-
SHUS HapOJa, OCHOBBIBASICH HA PA3IMUYHBIX BUIax coOcTBeHHOCTH. [lo
crathbaM KoHCTHTYLIMH, TOCYIapCTBO, B MOJIUTUKE, OCYIIECTBISIEMOU B
chepe COIMATPHO-?KOHOMUYECKHX TpaB, B3JI0 Ha cebs coznaHue
rpaxaaHCcKOro o01ecTsa Ha MPUHIUIE COLUATBHON CIPaBEATUBOCTU U
COLIMAJILHOM 3alIUTe rOCYIAapCTBOM 4YesIOBeKa B PhIHOYHOW 3KOHOMUKE
(ITocranosnenne Ilnenyma Konctutymmonnoro Cyma ot 29 HOsS0ps
2002 roma “O TonkoBanuu yactu 2 crarbu 144 Tpynosoro Kopekca
AszepOaiikanckoil Pecriyomuku” u ot 21 okTa6ps 2016 roga “kacato-
nieecs IpoBepKH cOOTBETCTBUA cTarbu 965.2.2 I'paxnanckoro Kopek-
ca Asep0aiimxanckoii Pecriyonuku wactu IV crareu 25, wactu VI cra-
U 35 u vacreii [ u III crareu 149 Koncturyuuu A3zepOaiiikaHCKOM
PecryGuku™).

[Tnenym KonctutyuronHoro Cyna cuuTaeT 3aciyXUBAOIIMM BHUMA-
HUS TO3ULMM B IPAKTUKE OPraHOB KOHCTUTYLIMOHHOIO IIPaBOCYIUS
WHOCTPAHHBIX TOCYAapCTB, OTHOCUTEILHO JAOCTYITHOCTU BBICHIET0 00Opa-
30BaHus B colMaibHOM rocynapcrse. B Tlocranosnenun ®enepaibHo-
ro Koncrurynmonnoro Cyna I'epmanun ot 8 mag 2013 rona ormeueHo,
YTO 3aKOHOJATENIbCTBO JIOJIKHO TPeaycMaTpuBaTh Pa3iudHble BO3MOX-
HOCTH, CBSI3aHHBIE C JOCTYIHOCTbIO OOpa3oBaHUS B COOTBETCTBUM C
IPUEMIIEMBIMH KPUTEPUSIMH C TeM, 4TOOBI Jaxe camble Mamoobecre-
YeHHbIe JIMLa 00s1aJau BO3MOXHOCTBIO pealnu3aluy mpaBa Ha o0paso-
BaHUe. DTO HE O3HAyYaeT, YTO BCE TPYAHOCTH, CBSA3aHHbIE C OIUIATON
BBICIIIETO OOpa30BaHMs, TOIXKHBI OBITh YCTPAHEHBI MOCPEICTBOM OCY-
LIECTBISIEMBIX TOCYAapCTBOM cOLMaNbHbIX Mep. OcCHOBHOU 3akoH
[epmanuu He TpeOyeT KOMIIEHCAIMU JII0OOrO COLMATBHOTO HEepaBeH-
CcTBa. DTO B YaCTHOCTU OTHOCHUTCS K 3KOHOMHYECKOMY HEPAaBEHCTBY,
00yCITOBJICHHOMY CEMEHHBIMH, COITMAIbHBIMU U JIPYTUMH WHIAWBHIYaITb-
HBIMU CIIy4asdMU IIPEXHEH XU3HEIEdTeIbHOCTU Jila. BmecTte ¢ TeM,
3aKOHOJaTeIb HEe MOXET IMOJIHOCThI0O OTPULIATh TAKUE CIy4au, MOTOMY
YTO OHHU MPUBOIAT K BOSHUKHOBEHHIO HEPABHBIX BO3MOXHOCTEH B IO-
JydeHUH 0O0pa30BaHUS.

B Toxe Bpems ciieayeT OTMETUTb, YTO C TOUYKH 3PEHHUs IMOJIOXEHUN
crareit 94 u 95 KoHCTUTYLIMU yCTaHOBIIEHHE OCHOB cojiepXaHus 00s-
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3aHHOCTEM, CBA3aHHBIX C COLIMATIBHBIM TOCYIapPCTBOM OTHOCUTCS K JIHC-
KPELMOHHBIM IMOJIHOMOYMSIM 3aKoHonatesns. Obagas mupokoil cBobo-
J0U YCMOTpPEHHMS B 9TON 00J1acTH, OH JAEUCTBYeT B paMKax (PUHAHCOBBIX
BO3MOXXHOCTEH rocyaapcTna.

Takoli 1MojxoJ COOTBETCTBYET MO3ULIMHU, OTPAXKEHHOW B psjie MOCTa-
HoeyieHul Ilnenyma Koncrurynmonnoro Cyna o couuanbHbIX IIpaBax.
Tax, acppekTuBHA peanu3alysl COUUAIbHBIX MPaB CBsI3aHa ¢ (PpUHAHCO-
BBIMH BO3MOXKHOCTSIMH TOCYHApCTBa, CIOCOOHBIMU OOECTIeUUTh BDTH
npasa. [Ipu peanuzanuu coLMabHBIX MPaB BaXHOE 3HAYEHHUE IPEJ-
CTaBJISAIOT OOJIbIIIE HE MPABOBbIE YCMOTPEHUS, a MOAXOJ 3aKOHOAATEess
K [PUHIMIIAM OKa3aHHs COLMATIbHBIX YCIYT, 3KOHOMUYECKOMY TOJI0Xe-
HUIO TOCYIapCTBA, HATMYUIO HEOOXOOUMOCTH TOCYIApPCTBEHHOW MOMO-
M WIM NOAAepXKKU i obmectBa win ero vactu (Ilocranosnenue
ITnenyma Koncrurynnonnoro Cyna “O coorerctsuu crarei 8.1 u 8.3
3akona A3zepOaiimxkanckoit Pecriyoimuku “O TpynoBbix neHcusx” Kon-
ctutyuuu Asepbaiimxanckoit Pecriyonuku” ot 1 gekabps 2010 roaa, u
[Tocranosnenue “O  coorBercTBUM  ctatb  37.3.4  3akoHa
AzepOaiimxanckoi Peciyonuku “O TpynoBbix neHcusx” KoHcTutynuu
AszepOaiimxanckoii Pecriyonmuku” ot 14 nHos6ps 2014 rona).

BMmecte ¢ TeM, oTMedeHHas cBOOOjIa YCMOTpPEHUS 3aKOHOAATEeIeM He
aBysieTcsl Oecripesie/IbHOW W OrpaHMYUBaeTCs TpeOOBaHUSMU, 3aKper-
JeHHbIMU B KOHCTUTYIIMM, B TOM 4uMCle IPUHLMIIOM PaBeHCTBA, OTpa-
XeHHbIM B yacTu 1 ctathu 25 KoHcTuTyuuu.

Hcxons u3 BellieyKazaHHbIX ocHOBaHUH, [Inenym KoHcTuTyrmonHo-
ro Cynga oTMeydaer cieayroliee.

B 3akononatenscTBe A3sepOaiikaHckoil Pecryonmku 06 obpasosa-
HUU OTPaXeH P4l IMOJIOKEHUH, pacIIUpSOIIMX BO3MOXHOCTU MOJIyde-
HUg Bbicliero oOpasoBaHus. Tak, B crarbax 38.3 u 38.7 3akona
Azepbaiimxanckoit Pecniyomuku “O6 oOpazoBanun” (nanee — 3aKoH
“O06 obpazoBaHun”) IPUOBLI, MOTYIEHHAS TOCYAAPCTBEHHBIMHU BBICIIIH-
MU U CPEIHMMHU CHEHHATbHBIMU 00pa30BaTEe/IbHBIMU YUPEXKICHUSIMU,
MOXeT ObITh HallpaB/ieHa TOJIbKO Ha pa3BUTHE OOpa30BaHUs, COLUANDb-
HyI0 3aIuTy oOywaromuxcs u mnpenopasaresneil. ['ocygapctBo obecre-
YHBAET BbIIAYy JOJITOCPOYHBIX U MHAUBUIYAIbHBIX KPEIUTOB HA Pa3BU-
THE 00pa30BaTeNIbHBIX YUYpPEXJEHUM, OIUIaTy PacXofiOB, CBSI3AHHBIX C
oriaToil oOpa3zoBaHMs OOydarlMxcs U 0Opa3oBaHUEM, BbIIEIEHHUE B
COOTBETCTBYIOLLEM IOPSJIKE IPAHTOB Ha MPOBEAECHHE HAYyYHO-UCCIIEN0-
BaTeJIbCKUX paboT, (pHAHCHUPOBAHKUE MPOrpaMM JOKTOPAHTYpPHI, U3yde-
HUE MEXIYHApOTHOTO ONbITa M B Apyrux uendx. [lopsaok u ycioBus
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BBIJIaYM KPEIUTOB M TPAHTOB YCTAHABIMBAIOTCS COOTBETCTBYIOIIMMH 3a-
KOHOJATeIbHBIMHM aKTaMu. ['ocygapcTBeHHble 00pa3oBaTe/ibHble U Hayd-
HO-HUCCJIeJOBaTeIbCKUe TPAaHThl HE MOTYT OBITh HAlpaBlIEHbl HA (DUHAH-
CUpOBaHUE APYrux cep AeaTeIbHOCTH 00pa3oBaTEIbHOIO YUPEXIEHHS.

B nynkrtax 5.9 u 5.14 “I'ocynapcTBeHHOH CTpaTeruu 1o pa3BUTHIO
obpaszoBanusg B A3zepOaiimxanckoil PecnyOnuke”, yrBepxaeHHoil Pac-
nopsikenueM Ilpesunenta AzepOaitikanckoil PecniyOiuku ot 24 okTé-
6ps 2013 roga, npeayCMOTPEHO CO3AaHMe CUCTEMbl MaTepUaibHOMN MOJ-
AEepXKKHU B LIEISIX CO3IaHUS JETSIM M MOJIOIEXKH M3 Malo00eCTedeHHbIX
ceMeil paBHBIX BO3MOXHOCTEH IS MOTydyeHHs 0O0pa3oBaHMs, U pacllu-
peHue (PUHAHCOBBIX MEXAaHU3MOB, B TOM YHCII€ CUCTEMBI CTYAEHUYECKUX
KPE/IUTOB, IS YIyqIlIeHHs BO3MOXHOCTEH BbIXOa Ha 0Opa3oBaHUeE.

B uvactu 1 crateu 5 3aKkoHa 3aKOHOJATENIb YCTAHOBWI, UTO IOJIy4a-
olye o0pa3oBaHKUe B TOCYIapCTBEHHBIX YUEOHBIX 3aBEICHUSX BCEX TH-
IIOB, Ha ypOBHE MarucTpaTrypsl Hay4HOH OpraHu3alMM, YCTAaHOBIEHHOM
COOTBETCTBYIOLIM OPTaHOM HCIIOJTHUTEIBHOH BIIACTH, a TaKXXe B MyHH-
LUUNATBHBIX M YaCTHBIX YYPEXKIEHHUSIX BBICIIET0 U CPEAHEro Cleruasib-
HOro oOpa3oBaHMs AETH, MOTEPSBLIME POAUTENICH M JIMILIEHHBIE POIU-
TENIbCKOW OMNeKH, a TaKXKe OTHECEHHble K HUM JInIa, OepyTcd Ha MoJ-
HOE€ rOCyIapCTBeHHOEe oOecrieuyeHre 0 OKOHYAHUSI dTOro yueOHOro 3a-
BEIEHMs M YPOBHS MarucTpaTrypbl HaydyHOH OpraHU3aluM, YCTAHOBJIEH-
HOW COOTBETCTBYIOILMM OPraHOM MCIIOJIHUTEIbHOM Biactu. AG3am 12
cratbi | jmaHHOrO 3aKoHa MpejycMaTpHUBaeT, YTO JIMIA, OTHECEHHBIE K
AETSM, MOTEPSBLIMM POAMUTENEH U JHMIIEHHBIM POIUTEIbCKOM ONEeKH, —
3TO JMua A0 23 jieT, 04HO oOyyarolecsd B BBICIIUX U CPEIHUX CIIeLU-
AJTbHBIX YUEOHBIX 3aBEACHUSX, M HA YPOBHE MAruCTpaTypbl HAYYHOU Op-
raHU3aliK, YCTAHOBIEHHOW COOTBETCTBYIOIIUM OPraHOM HCIIOHUTENb-
HOU Bi1acTH, U 10 18 ner, norepssuire 000MX poxuTesel, a Takxe JIu-
IIEHHbIE ONEeKU O0OUX POIOUTENIEH.

Kak BMIHO, COOTBETCTBYIOIIMMHU MPUBWIETUSIMH MOTYT TOJIb30BATh-
Csl TPU TPYNIbI JIULL

— JIETH, MOTEPSBIINE POAUTENIEH;

— JIETH, JUIIEHHBIE POAUTEIILCKON OIEeKH;

— muna 1o 23 ner, ouHo oOydarouirecs B BBICHIMX M CPEAHUX CIie-
LUAJIbHBIX YYEOHBIX 3aBEIEHUSIX, U Ha YPOBHE MarucTparypbl Hay4dHOM
OpraHu3alMy, YCTAHOBIEHHOW COOTBETCTBYIOIIUM OPIraHOM HCIIOIHH-
TEJIbHOU BIJIACTHU.

JJaHHBIMU CTAThSIMU 3aKOHOAATENb, UCKIJII0Yas OOIIMIA MOPSIOK O He-
00XOIMMOCTH BbITeKawuei u3 crarbu 17 KoHCTUTYIIMM rocyJapCTBeH-
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HOIl MOUIEPXKKHU JIeTeH, TUIIEHHBIX BO3MOXHOCTH COIEPXKAHUS POAMTE-
JIMU U TI0 9TOM NPUYMHE HYXAALIMXCA B COLMAIbHOM 3alIUTe, TO
€CTh JIUI, He JOCTUTIINX 18 JIeT U UMEIoIIMX MOJHOM JeeclioCOOHOCTH
(craths 1 3akoHa “O mpaBax pebenka” u crtathd 49.1 Cemeiinoro Ko-
nekca Azepbaiikanckoil PecriyOnmku), pacpocTpaHui CUIly 3aKOHa U
Ha Jun, He gocturmux 18 ser. Tem campM JaHHBIC JHMLA MOTYYalOT
BO3MOXHOCTb I0JIb30BAThCSI COOTBETCTBYIOLIMMU MEPaMU COLUATBHON
NOMIEPXKKHU A0 JAOCTHXKEHHS 23 JieT, B pe3yJpTare 4ero odecrevunBaeT-
Csl €MUHBIN, OOIIUI MOAXO0M, OTHOCHTEIbHO YCTAHOBJIEHUSI OCHOB COILIU-
QTbHOM 3alUTHl TpaxiaH (aHAJTIOTMYHBIA BO3PACTHOM Mpelesl YCTaHOB-
JeH U B 3akoHax AsepOaiimxaHckoi Pecniyoimuku “O colualbHBIX TO-
cobusax” u “O TpyAOBBIX MEHCUAX ).

YuuTsiBasg TO, 4TO JMLA, JULIEHHBIE BO3MOXHOCTH COAEpPXaHUS PO-
AUTEISIMHU, COXPAHSIOT MPEXHUN CTaTyc, a TaKXe JIMIa, MOJydaroliue
OoyHOe 00pa3zoBaHHUE, 10 OOBEKTUBHBIM IPUYMHAM HE MOTYT padoTarh,
He npuyuHag ymepOa o0pa3oBaHWIO, B pPe3y/bTaTe Yero BO3ZHUKAIOT
TPYOIHOCTU C MaTepUAIbHBIM OOecrieueHrueM, OCYILECTBICHUE MPaBOBO-
IO peryJMpoBaHUs B 3TOM HalpaBjIeHUM IMpECIeAyeT Le/lb OKa3aHUs UM
JOTIOJTHUTETbHON COLMATTbHON TOJUIEPKKHU M HaIlpaB/ieHO Ha obecriede-
HUE UX UHTEPECOB.

Onnako, orcyrctBue y JIxx.I'ahapoBa BO3MOXHOCTH IMOJIb30BAThCH
IPEeJyCMOTPEHHBIMU B 3aKOHE JIbFOTAaMH MOXET IMPUBECTH K Hapyllle-
HUIO TIPUHIIMIIA PABHBIX IMpaB. B cOOTBETCTBHM C MPaBOBOI MO3UIUEH,
cthopmupoBannoii [lnenymom Koncrurynumonnoro Cyga OTHOCUTEIBHO
collepXaHusl MPUHIMIA PABEHCTBA, K JIMIAM, HaXOISUIUMCS B OJMHA-
KOBOM HJTH CXOXeM TIOJI0XEeHHH, TpeOyeTcs MpOsIBIATh OMUHAKOBOE OT-
HOIlIeHUE. PaznnyHoe OTHOILIEHHE K TaKUM JIMIaM BO3MOXKHO JIMILIb TO-
rj1a, Korjga Jjisi 9TOro uMeercsi OObeKTUBHOE U Pa3yMHOE OCHOBAaHUE
(ITocranosnenue Ilnenyma Konctutrymumonnoro Cyma ot 25 despans
2014 roga no xanobe O.I'epexmesnn).

CrenyeT OTMETHUTD, YTO I OIIEHKU BOMPOCA COOTBETCTBUS TOM WIIH
UHOI ocnapuBaeMoil HOpMbl yactu 1 ctateu 25 KoHcTutynmu, HeoO-
XOIMMO BBIICHUTH KaKWe JIMIa HaXOOITCS B PAaBHBIX WU IO OIpene-
JIEHHBIM KPUTEPUSM B CXOXEM IOJIOKEHUH, IPELyCMaTPUBAET JIM OCIIa-
puBaeMas HOpMa paBHOE WM Pa3IMYHOE OTHOIIEHHE K TaKUM JIUIIaM,
U uMeeTcsl M 0OBEKTHBHOE WIIM pa3yMHOE OCHOBaHHWE UII TaKOTO OT-
HOILIEHUS

B Pemenun Bonbwoii [Manarsr EBponeiickoro Cyna ot 7 utong 2011
roga no jgeny Ltymmepa npoTuB ABCTpainM, yKa3aHO, YTO JUCKPUMU-
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HaIWg O3HaJyaeT pa3IudHoe oOpalieHue C JIMIaMH, HaXOIIIIUMUCT B
CXOXeM MOJIoXeHNH 0e3 0OBEKTHUBHBIX U PA3TUYHBIX OCHOBaHUU. “be3
OOBEKTUBHBIX U Pa3yMHbIX OCHOBAHUIN O3HAYAET, YTO pa3Iuyue B yIO-
MSIHYTOM OOpallleHuH He TMpecienyeT “3aKOHHOM Leu” WK “cpelu uc-
I10JIb3YEMBIX CPEACTB U IMPECIEAYEMBIX LIETEH HET Pa3yMHOM COU3MEpHU-
Mol cBa3n’” (§87).

Esporneiickuii Cyn Takxke ykazajl OTHOCUTEIbHO OOLIUX Mep 3KOHO-
MHUYECKOW M COIMATBLHOW CTPAaTerWd, YTO OOBIYHO TOCYAApCTBY — yda-
CTHHMKY TpejicTaBisieTcs cBoboma ycMoTpeHus. OpraHbl rocynapcTBeH-
HOM BIIacTU 00J1a/1al0T HEMOCPEACTBEHHbIMU 3HAHUSIMU 00 0OIEeCTBE U
€ro MoTpedHOCTAX, MMO3TOMY UMEIOT OOJIbllle BO3MOXHOCTEN B CpaBHE-
HUM C MEXIYHapOTHBIM CyAbei B OIIEHKe OOIIECTBEHHBIX MHTEPECOB B
COLIMAIBbHOM WK ®KOHOMHYecKO#l cepe, 1 Cyn OOBIYHO yBaXkaeT Io-
JUTUYECKUN BBIOOpP 3aKOHOAATEIBHOIO OpraHa, MOMHUMO CJIydaeB ‘“‘OT-
CYTCTBUS ICHOTO pazymMHoro obocnoBanus’ (Pemenue Bonpioi IMana-
el oT 16 mapra 2010 roma no neny Kapcon u apyrue nportus Coenu-
HeHHoro Koponesctsa, §61).

YuureiBag BbiieykazanHoe, [lnenym Koncruryunonnoro Cyna cum-
TaeT, 4TO JIs MPOBEPKU BOIMPOCA, MOCTABICHHOTO B Xanobe, OTHOCH-
TenbHO yactu 1 crarteu 25 KoHcTuTymu, He0OX0IUMO YCTaHOBUTH Ka-
KHUE JIMIa HaXOAATCd B TAKOM X€ CXOXEM I0JI0XEHUM Ha OCHOBAHWUH
OINPEHEIICHHBIX KPUTEPUEB.

IIpy sToM crnemyer yduThlBaTh, YTO ABE IPYIIIBI JIML (IIOJIOXEHUS)
HUKOIJa HEe MOTYT OBITh a0COJIIOTHO OJWHAKOBBIMU, TO €CTh Ha OCHO-
BAaHUU BCEX BO3MOXHBIX KPHUTEPUEB CpPAaBHEHMS IIOJIHOTO PABEHCTBA
ObITh He MOXeT. TakuM 00pa3oM, Tpu BHIOOpE KpHUTEpHs I CpaBHE-
HUS Cpe MHOTOYMCIIEHHBIX OCOOEHHOCTEM, Kacalolluxcs CpaBHUBae-
MbIX JTUII (TTOJIOKEHUH) JOMXKHBI ObITh OTOOpAHBI JIUIIb T€, YTO OTBEYa-
I0T Ha BOIIPOC O TOM, PaBHBI JI1 COOTBETCTBYIOLIUE IOJIOXEHUSI B KOH-
TEKCTe OCIIapUBAEMOr0 OOCTOSITEIhCTBA.

Crnenyer OTMETHTb, YTO JIMLA, U3 YWCIA AETEH, MOTEPSABLIMX POIAU-
TeJed U JINIIEHHBIX POAMTENIbCKON OIEKH, MOITYYaloT 3aKPEIVICHHYIO B
3aKoHEe COOTBETCTBYIOIIYIO JIBTOTY, KaK yXe ObUIO yKa3aHO 1O IBYM
BaXHBIM IPUYMHAM (KPUTEPUAM).

N3 o0cTogTeNnhCTB KOHCTUTYIIMOHHOTO Jefla BUIHO, YTO 3asBUTENb
JIx.I'acapoB orBeuaer obonuM KputepusM. Tak, OH JUIIEH BO3MOXKHO-
CTH COIEpXaHUS POOUTETSIMH M TOJIy4aeT ouyHoe oOpazoBanue. Kpome
TOTO OH, HE MOXET 3aHUMaThCsl TPYHAOBOM AEATEIbHOCTU Oe3 MpuuuHe-
HUg yiepba oOpa3oBaHHUI0, TaK KaK OH TOJIy4aeT OYHOe oOpa3oBaHHE.

33



Takum o0pazoM, 3adBUTENb W JIMIA, W3 YHCIA AETeld, MOTepSBIINX
pPOAMTENEN U JIMIIEHHBIX POAUTENBCKON ONEKM, YKa3aHHBIE B CTAThE 5
3aKoHa, HaXOIITCS B PABHOM IIOJIOXKEHUHU.

EnuHCTBEHHOE pa3inyve MEXAYy HUMM 3aKJII0OYAETCd B TOM, YTO OIUH
JIMIIWJICS POAUTENBCKON MOIEPXKKU A0 AocTUXeHusd 18 jer, a apyroi
nocsie goctuxenus 18 ner. OnHako jaHHas 0COOEHHOCTh B KOHTEKCTE
BBILIEYKA3aHHBIX JBYX KPUTEPHEB HE MOXET CUUTATbCd pPa3yMHBIM
OCHOBAHMEM [UIsl Pa3iMueHHs COOTBETCTBYIOIUX IpaB 000OMX JIULI.

Tak, JaHHOE MNPAaBOBOE IOJIOXEHUE COCTABISET IPOTUBOPEUYUE C
yacTthio 1 ctateu 25 Koncturyuumu.

IInenym Koncrutynmonnoro Cyna OTMEYaeT, 4TO B HACTOSILIEM I10-
JIOXEHUH HeT HeoOXoaumMocTu cumrtaTh ab3am 12 crateu 1 3akona yr-
paruBimM cuny. Tak, npu3Hanue a63ana 12 crateu 1 3aKoHa yTpaTUB-
MM CWJTy, MOXET MPHUBECTH K OCIIa0JIEHUI0 COIMATbHON 3aIlMThI APY-
TUX JIML, HAXOMAUIMXCA IO 3aIIMTOM JaHHOIO 3aKoHa.

B 1O ke Bpems cieayeT y4MThIBaTh IIMPOKYI CBOOOAY YCMOTpEHHS
3aKOHOJATes sl OTHOCUTEIbHO JaHHOTO Bompoca. Kak yxe ObIo oTMe-
4YeHo, 3aKoHozarenb B crathe 38.3 3akoHa “OO6 obpa3oBaHMM’ yCTaHO-
BIWI 00S3aHHOCTh HAINpaBJIeHUsS TMPUOBLTH, MOITYYEeHHON TOCyIapCTBEH-
HBIMM BBICIIUMHM M CPEIHUMM CIIELUAIbHBIMU OOpa30BaTeIbHbIMU Y-
PEXIECHUSIMH, TOJIBKO Ha pa3BUTHE OOpPA30BaHUSI, COIMATIBHYIO 3aIUTY
oOyyaruxcsd 1 npenogabaresiei.

[IpyuMeHssd naHHYI0O HOPMY, TaKXe CJIeIyeT YUYUThIBATh, YTO COINIACHO
cmbicimy myHkTa 1.2 Ykasa Ilpesunenrta AszepOaiimkanckoii PecrryOmm-
ku “O npumenHenuu 3akoHa A3sepOaiimxanckoil PecnyOnuku ot
29 nexabpsg 2015 roma “O ropuanyecKux JUIAX MyOJTUIHOTO Ipasa’,
rOCy1apCTBEHHbIE BbICHIME y4yeOHbIE 3aBEJI€HUS] OTHOCITCSA K IOpHAUYe-
CKMM JIMIaM IyonudHoro mpasa. Ha ocHoBanmm cratbu 2.2 3akoHa
Azepbaiinxanckoil PeciyOnuku “O 1opuanueckux Juiax myoJuyHoro
npasa”, MyOJIMYHOE IOPUINYECKOEe JIUI0 — OpPraHu3alusi, He SBISIoa-
dcq TOCYJAapCTBEHHBIM WJIM MYHULMIIAIBHBIM OPTaHOM, 3aHUMAIOLIAsAC
AedITeTbHOCThIO, HOCSIIEeH 00IerocynapcTBeHHoe U (Miu) oOIIecTBeH-
HOE 3HaYeHue, co3JaBacMas OT UMEHM roCylapcTBa U MyHULMIIAIATETA
WM MyOJTUYHBIM OPUAMYECKUM JIULIOM.

B 10 ke Bpems, B uensix 3p(eKTUBHOIO OCYLLECTBIEHUS Trocyaap-
CTBEHHBIMHU BBICIIUMH Y4eOHBIMU 3aBEJEHMSIMHU CTOSLIMX MNEPea HUMHU
3ama4 B cpepe 0Opa3oBaHUs, B HATOTOBOM 3aKOHOIATEIbCTBE TPEIyC-
MOTPEHO OCBOOOXKIEHHE OT HEKOTOPHIX HAIOIOB.
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Ha ocHoBanuu BbIlIEyKa3aHHOTO, a TaKXe YYUTHIBASI TO, YTO C IMPU-
meHeHueM ctathu 38.3 3akoHa “O06 oOpa3oBaHUM BO3MOXKHOCTH YCT-
paHEeHus B OIPE/IETIEHHOM CTENIEHU HEPAaBEHCTBa, ycTaHOBIeHHOro Ilie-
HymMoM Konctutynumonnoro Cypa, ITnenym Konctutynmonnoro Cyna
HE CUMTAET OCIApUBAEMYI0O HOpMY 3aKOHa yTPaTHUBILEH CHUITY.

OnHako gaHHOE O0OCTOSITENIbCTBO TPEOyeT yCOBEPILIEHCTBOBAHUS 3a-
KOHOJATEIeM IPaBOBOrO PEryJIMpPOBaHUsl COOTBETCTBYIOLIETO BOIIPOCA,
comtacHo yactu 1 crareu 25 KoHcTutynum.

Ha ocnoBanuu BeimieykasanHoro, Ilnenym Koncruryunonnoro Cyna
MPUXOAUT K CJEIYIOIIEMY BbIBOAY:

— B CBS3M C TE€M, YTO JIMIA, JIMIIEHHbIE POIUTEIBCKOM MOMIEPKKU
nocyie TOCTrXeHus 18 jer u mosyJaroiye o4Hoe 0Opa3oBaHue B TOCy-
JTapCTBEHHBIX BBICIIUX YYEOHBIX 3aBEACHUSX HE OTHECEHbI K IMOHSTHIO,
yKa3aHHoMy B a03aiie 12 crateu 1 3akona “O conuaabHOM 3aIuTe Je-
TeW, MOTEPSIBIIMX POAUTEIEH U JIMIIEHHBIX POAUTEILCKON OMEKH , UTO
COCTaBIIIET HECOOTBETCTBUE C 4acThio 1 crarbu 25 KoHcturyumwm, pe-
KOMeHI0BaTh Muiuin Menxkiincy coriacoBarh JaHHYI0 HOPMY C IPaBo-
BOU IIO3ULUEH, OTPAXEHHOU B ONUCATEIBbHO-MOTUBUPOBOYHOU YacTU
Hacrosero IlocraHoBnenus;

— JIO pelleHus: B 3aKOHOJATEIbHOM IOPSIKE BOIPOCA, YKA3aHHOTO B
nyHkTe 1 3akaouMTesnbHON YacTu Hacrtosuiero IloctaHomienus, co
cchUIKOM Ha TpeboBanus yactu 1 crareu 25 KoHcTturynuu, B ciydae,
€CITH JIMIIA, TTOJTyJaroliue O4HOoe 00pa30BaHue B FOCYIaPCTBEHHBIX BbIC-
MIMX y4eOHBIX 3aBENeHHUIX Ha IUIATHONH OCHOBE, OKA3aJIMCh JIUIIEHBI PO-
JOUTEJIbCKON MOJIEPXKKH MOCIe JOCTHXEHH 18 JeT nmo npuynHam, yKa-
3aHHBIM B a03ate 12 crareu 1 3akoHa “O cOLMAILHON 3allUTE AETEW,
MOTEPSBIINX POAUTETIEH U JIMUIEHHBIX POIUTENBCKOW OINEKH, oruiaTa
u3 oOyyeHUs B mMepuol nojydeHus oOpazoBanus (1o 23 5er) IoJKHA
ObITh OOecrieueHa B cOOTBeTCTBUU cO cTaTheit 38.3 3akona “O06 obpa-
30BaHUU .

PyxoBoacteydace wactamu V. u IX crarenm 130 KoncTutynmmn
Azepbaiimxanckoit Pecniyonmuku, crarbsamu 34.5, 52, 62, 63, 65-67 u
69 3akona Asepbaiikanckoir Pecnyonuku “O  Konctutynmonnom
Cyne”, ITnenym KoncruryrmmonHoro Cyna AzepOaiikancKoi PecryOomiku

HNOCTAHOBMUI:

1. B cBs3u ¢ TEM, 4TO JiMla, JIMIICHHBIC pOI[I/ITCHbCKOﬁ MOAICPKKHN
IIOCJIC NOCTHUXKCHUA 18 ner n IIoJIiydaromue O4HOC O6pa3OBaHI/IC B I'OCYy-
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JTapCTBEHHBIX BBICIINX YUYEOHBIX 3aBEICHUSX HE OTHECEHBI K MOHSITHIO,
yKa3zaHHOMY B a03ate 12 cratbu 1 3akoHa A3zepbaiimxanckoi Pecry0-
iy “O couMaIpHOM 3allMTe JAETEH, MOTEPSBIIMX POAUTENICH U JIU-
LIEHHBIX POOUTEJILCKOW ONEKM , YTO COCTABJISET HECOOTBETCTBUE C Ya-
cteio 1 crarem 25 Koncrtutymmu AszepOaiimkanckoir PecmyOmuku, pe-
KoMeHnoBate Mwuin Memxiucy AsepOaiimxanckoit Pecriydomuku co-
[JIACOBATh JIAaHHYI0 HOPMY C IIPABOBOM ITO3ULIMEH, OTPAXXEHHOW B OIH-
CaTeJIbHO-MOTUBUPOBOYHOM YacTu Hacrosuiero IloctaHoBneHus.

2. lo pelieHus B 3aKOHOJATEILHOM IMOPSAKE BOMPOCA, YKA3aHHOTO
B NyHKTe 1 3akimouuTenbHOM vactu Hacroswero IlocraHosieHus,
Cco cchUIKOM Ha TpebGoBamms dvactu 1 cratem 25 KoHcTHTyIMH
AszepOaiikanckoii Pecriybnuku B ciiydae, eciu Juia, mojiydyaroume od-
HOe 00pa3oBaHKe B TOCYAapCTBEHHBIX BBICHIMX Y4eOHBIX 3aBeIEHUSIX Ha
IUIATHOM OCHOBE, OKAa3alIMCh JIMILIEHBl POAUTEIBCKONW NMOJIEPXKKHU IOC-
Jie MoCcTUXeHus 18 JeT mo mpuuyuHaM, yKa3zaHHBIM B a03are 12 crartbu
1 3akona AsepOaiimxkanckoi Pecnyonmuku “O couMaibHON 3aluTe
JeTel, MOTEPSBIINX POMUTESICH U JIMIIEHHBIX POAUTEIBCKOM ONEKH
oriara ux oOydeHHs B NEpHOA IojlydeHus: oOpasoBaHus (no 23 Jjer)
nomkHa ObITh OOecriedeHa B COOTBETCTBUM cO cTartbedl 38.3 3akoHa
AszepOaiinxkanckoii Pecriyonuku “O6 oOpa3oBaHuu’.

3. I[NocranoBneHne BCTyMaeT B CHIY CO JHS OMyOJIMKOBAHUS.

4 TlocraHoBiieHue onyOnMKOBaTh B raszerax ‘‘AszepOaiijxan”,
“Pecriybnuka”, “Xanr razetn”, “bakunckuii pabounii” u “BectHuke
Koncruryunonnoro Cyna AzepOaiimxkanckoil Pecriyomuku™.

5. [locranoBnenue SBsIETCS OKOHYATETHHBIM U HE MOXET OBITh OT-
MEHEHO, U3MEHEHO WIN O(PULHMAIBPHO UCTOJKOBAHO HU OJHUM OPraHOM
WIH JIULOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On verification of conformity of some provisions of the Law of the
Republic of Azerbaijan “On social security of children who have
lost their parents and were deprived of parental care” with Article
25.1 of the Constitution on complaint of Javidan Gafarov

25 January 2017 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan
composed of Farhad Abdullayev (Chairman), Sona Salmanova, Sudaba
Hasanova, Rovshan Ismaylov (Reporter-Judge), Mahir Muradov, Jeyhun
Garajayev, Rafael Gvaladze, Isa Najafov and Kamran Shafiyev;

attended by the Court Clerk Elmassin Huseynov,

applicant — Javidan Gafarov and his representative Turgay Huseynov;

representative or respondent body — Magomed Bazigov, Senior
Advisor of the Department for Social Legislation of Milli Majlis of the
Republic of Azerbaijan;

specialists — Rasim Huseynov, Deputy Head of Legal Department of
the Ministry of Education of the Republic of Azerbaijan; Fuad Nasirov,
Head of Legal and Personnel Department of the State Fund of Social
Protection at the Ministry of Labour and Social Protection of the
Population of the Republic of Azerbaijan,

expert — Mais Aliyev, Professor of Labour and Ecological Board of
Law Faculty of the BakuStateUniversity,

in accordance with the Article 130.5 of the Constitution of the
Republic of Azerbaijan and Article 34.5 of the Law of the Republic of
Azerbaijan “On Constitutional Court” examined in open judicial session
via special constitutional proceedings the case on verification of con-
formity of some provisions of the Law of the Republic of Azerbaijan
“On social security of children who have lost their parents and were
deprived of parental care” with Article 25.1 of the Constitution on com-
plaint of Javidan Gafarov.
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having heard the report of Judge Rovshan Ismaylov, the reports of the
applicants and representative of respondent body and specialist, and
opinion of expert, examined the materials of the case the Plenum of
Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

Javidan Gafarov having applied to the Constitutional Court of the
Republic of Azerbaijan (hereinafter referred to as the Constitutional
Court) asks for verification of conformity of some provisions of the Law
of the Republic of Azerbaijan “On social security of children who have
lost their parents and were deprived of parental care” with Constitution
of the Republic of Azerbaijan (hereinafter referred to as the
Constitution).

Apparently from the complaint, the applicant is 21 years old and he
five-year student of the Medical University of Azerbaijan on a paid
basis. J.Gafarov's father has died on May 19, 2016, and mother is a dis-
abled person of 1st group. The applicant has addressed to the adminis-
tration of the Medical University of Azerbaijan with the purpose of
application of the privileges provided by the law, having referred to lack
of an opportunity to pay for education due to the above-mentioned rea-
sons. Thus, according to Article 5.1 of the Law, children who have lost
their parents and are deprived of parental care, studying at state higher
educational institutions of all types at the master level of scientific organ-
ization established by relevant authority of executive power and also in
municipal and private highest and secondary special educational institu-
tions, as well as persons referred to them, shall be eligible for full state
support until graduation from the relevant educational institution.

In the response letter to J.Gafarov it has been explained that, being the
state higher educational institution, the Medical University of Azerbaijan
is not authorized to exempt students from payment of education fee with-
out legal justification. At the same time in the letter it has been noted that
with the purpose to clarify this matter the address to the Ministry of
Education of the Republic of Azerbaijan was sent.

In turn, the Ministry of Education of the Republic of Azerbaijan has
specified in the letter that according to the Law, under the children who
lost their parents and were deprived of parental care or persons equated
to them (one parent is deceased, and another one is a disabled person of
Ist and 2nd groups) are understood children aged up to 18 years. From
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this point of view, the guarantees for education specified in Article 5 of
the Law do not extend to persons who lost both parents and were
deprived of parental care during having higher education (students of the
II-VI courses at the age of 19-23 years).

In the complaint it was specified that, as per the Law, these provisions
govern the relations connected with social security of children.
According to value of the Article 1 of the Law of the Republic “On
Rights of Child” (hereinafter referred to as the Law “On Rights of
Child”), child is a person who did not reach 18 years (maturity) and do
not have full capability.

However, the content of the Articles 1 and 5 of this Law read that also
the persons that are not considered any more as children could use such
privileges, i.e. persons aged up to 23 years who lost both parents being
aged up to 18 years, and also deprived of care of both parents and stu-
dents in presentia in highest and secondary special educational institu-
tions at master level in scientific organizations established by appropri-
ate authority of executive power shall also be covered by this provision.
However, these persons receive these privileges in case of loss of parents
and deprivation of parental care aged up to 18 years.

According to the applicant the main objective of the Law consists in
providing the state ensuring of social protection of the children who have
lost parents and were deprived of parental care, and also the persons
referred to them up to 23 years. That is, accepting a factor of deprivation
of parental care as a basis, the state provides them with the state social
protection. As a condition of use of social support is taking into account
the deprivation of parental care only to persons aged up to 18 years, and
providing a continuity of the right for education of other persons at the
age of 18-23 years that have appeared in a similar situation is not pro-
vided.

According to J.Gafarov, these provisions of the Law violate his rights
provided by Articles 25 and 42 of the Constitution.

Considering contents of the complaint, the Plenum of the
Constitutional Court notes that a subject of this constitutional case is ver-
ification of conformity of Articles 1 and 5 of the Law concerning part I
of Article 25 and Article 42 of the Constitution in that part where are not
provided the rights of persons after 18 years who deprived of parental
care, studying in presentia in the state higher educational institutions, for
a possibility of use of the privileges listed in these norms.
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In connection with the complaint the Plenum of the Constitutional
Court considers necessary to note the following.

According to Article 42 of the Constitution, every citizen has the right
for education. The state guarantees free obligatory secondary education.
The system of education is under the state control. The state guarantees
continuation of education for most gifted persons irrespective of their
financial position. The state establishes minimum educational standards.

This right has also found the reflection in a number of international
legal documents on human rights. According to Article 12.2 of the
Constitution, the rights and liberties of a person and citizen listed in the
present Constitution are implemented in accordance with international
treaties wherein the Republic of Azerbaijan is one of the parties and also
experience of the appropriate international bodies.

Thus, in Article 13 of the International Covenant “On Economic,
Social and Cultural Rights™ (hereinafter referred to as the International
Covenant) is specified the following:

1. The States Parties to the present Covenant recognize the right of
everyone to education. They agree that education shall be directed to the
full development of the human personality and the sense of its dignity,
and shall strengthen the respect for human rights and fundamental free-
doms. They further agree that education shall enable all persons to par-
ticipate effectively in a free society, promote understanding, tolerance
and friendship among all nations and all racial, ethnic or religious
groups, and further the activities of the United Nations for the mainte-
nance of peace.

2. The States Parties to the present Covenant recognize that, with a
view to achieving the full realization of this right:

(a) Primary education shall be compulsory and available free to all;

(b) Secondary education in its different forms, including technical and
vocational secondary education, shall be made generally available
and accessible to all by every appropriate means, and in particular
by the progressive introduction of free education;

(c) Higher education shall be made equally accessible to all, on the
basis of capacity, by every appropriate means, and in particular by
the progressive introduction of free education;

(d) Fundamental education shall be encouraged or intensified as far as
possible for those persons who have not received or completed the
whole period of their primary education;
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(e) The development of a system of schools at all levels shall be
actively pursued, an adequate fellowship system shall be estab-
lished, and the material conditions of teaching staff shall be con-
tinuously improved.

3. The States Parties to the present Covenant undertake to have respect
for the liberty of parents and, when applicable, legal guardians to choose
for their children schools, other than those established by the public
authorities, which conform to such minimum educational standards as
may be laid down or approved by the State and to ensure the religious
and moral education of their children in conformity with their own con-
victions.

4. No part of this article shall be construed so as to interfere with the
liberty of individuals and bodies to establish and direct educational insti-
tutions, subject always to the observance of the principles set forth in
paragraph I of this article and to the requirement that the education given
in such institutions shall conform to such minimum standards as may be
laid down by the State.

According to Article 2 of the Protocol No. 1 to the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter
referred to as the Convention), no person shall be denied the right to edu-
cation. In the exercise of any functions which it assumes in relation to
education and to teaching, the State shall respect the right of parents to
ensure such education and teaching in conformity with their own reli-
gious and philosophical convictions.

The right for education is the social right that is an important condi-
tion for development of the identity of the person and realization of some
other rights and freedoms listed in the Constitution. Implementation of
the right for education gives the chance to bring benefit to society, hav-
ing created conditions for active and effective participation in public life.

Importance of this right has also been noted in the CESCR General
Comment No. 13: The Right to Education (Art. 13) adopted on
December 8, 1999.

According to this position education is both a human right in itself and
an indispensable means of realizing other human rights. As an empow-
erment right, education is the primary vehicle by which economically
and socially marginalized adults and children can lift themselves out of
poverty and obtain the means to participate fully in their communities.
Increasingly, education is recognized as one of the best financial invest-
ments States can make.
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The European Court of Human Rights (hereinafter referred to as the
European Court) in this regard has noted that, unlike some other public
services, education is the right which is directly protected by the
Convention, and this fact should not be missed. Education is one of the
most important public services in a modern State which not only direct-
ly benefits those using it but also serves broader societal functions The
court has noted that “in democratic society the right for education is nec-
essary for maintenance of human rights and plays the main role” (deci-
sion of June 21, 2011 on case of Ponomaryovi v. Bulgaria, § 33).

As it is indicated in the Article 42 of the Constitution every citizen has
the right to education. The right to education includes not only opportu-
nity to get the free compulsory general secondary education, but also to
satisfy natural inquiries in creativity, acquisition of new knowledge,
increase of experience in various areas (decision of the Plenum of
Constitutional Court on case of June 30, 2014 “On interpretation of the
provision “those who have the higher legal education” stipulated in
Article 126 of the Constitution of the Republic of Azerbaijan and in
some normative legal acts™).

On the other hand, it is necessary to consider that, apparently from the
content of part IV of Article 42 of the Constitution, the state guarantees
continuation of education for most gifted persons irrespective of their
financial position.

Thus, based on contents of the relevant provisions of the Constitution,
it should be noted that the right to the higher education is covered by the
Constitution.

As for the content of this right, it should be noted the necessity of exis-
tence of the corresponding education system realizing it. The right to the
higher education also provides equal availability of higher educational
institutions according to abilities of citizens. This restriction, that is
selection according to abilities, proceeds from the nature, the purpose
and tasks of the higher education. The requirement of equal availability
is based on Article 25 of the Constitution forbidding restriction of the
rights and freedoms of the person and citizen.

Thus, the volume of the tasks of the state connected with getting of
free education considerably differs depending on education level. So,
unlike obtaining the right for free compulsory general secondary educa-
tion, the state guarantees continuation of education for most gifted per-
sons irrespective of their financial position (part IV of Article 42 of the
Constitution). It follows from that the various education levels in human
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life have different value, and also from financial opportunities of the
state. Such constitutional regulation proceeds from necessity of creation
of balance between interests of society in general and the person sepa-
rately.

Thus, considering the existing of requirements of society for various
spheres, the state undertakes a task of preparation of the corresponding
number of experts.

It, in turn, should not limit unreasonably the right to education at the
expense of means of the persons wishing to finance independently the
higher education. The right for education can be carried out on a condi-
tion of having higher education of high-quality, providing it by necessary
material, technical and human resources within the requirements estab-
lished by state.

Thus, Article 42 of the Constitution does not provide the right of every
citizen for getting of free higher education.

As it was noted, the right to the higher education is also provided in a
certain volume in the International Covenant. According to the point “c”
of part 2 of Article 13 of the International Covenant the higher education
shall be made equally accessible to all, on the basis of capacity, by every
appropriate means, and in particular by the progressive introduction of
free education. In the General Comments of Committee, concerning
given provision it is noted that According to the Article 13 (2) (c), high-
er education is not to be “generally available”, but only available “on the
basis of capacity”. The “capacity” of individuals should be assessed by
reference to all their relevant expertise and experience. From the point of
view of requirements of part 1 of Article 2 and Article 13.2 (c) of the
International Covenant, the right to the higher education has to be grad-
ually exercised depending on financial opportunities of the state.
According to Committee the requirement that “an adequate fellowship
system shall be established” provided in the Article 13.2 (e) of the
International Covenant should be read with the Covenant's non-discrim-
ination and equality provisions; the fellowship system should enhance
equality of educational access for individuals from disadvantaged
groups.

Unlike the International Covenant, in the Convention the liberal point
of view of the right for education is emphasized. It in the first sentence
of the Article 2 of the Protocol No. 1 to the Convention expresses as the
negative right. Along with it, the European Court marked that the word
“respect” in Article 2 of Protocol No. 1 means more than “acknowl-
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edge” or “take into account”; in addition to a primarily negative under-
taking, it implies some positive obligation on the part of the State (deci-
sion of Grand Chamber of March 18, 2011 on case of “Lautsi and others
v. Italy”, §61).

As it is indicated in the decision of Grand Chamber of May 27, 2014 on
case of “Velyo Velev v. Bulgaria” Article 2 of Protocol No. 1 cannot be
interpreted as imposing a duty on the Contracting State to set up or subsi-
dize particular educational establishments, any State doing so will be under
an obligation to afford effective access to them. Put differently, access to
educational institutions existing at a given time is an inherent part of the
right set out in the first sentence of Article 2 of Protocol No. 1. This provi-
sion applies to primary, secondary and higher levels of education.

The European Court in a number of decisions has noted that, in spite
of its importance, the right for education is not absolute, but may be sub-
ject to limitations; these are permitted by implication since the right of
access “by its very nature calls for regulation by the State (decisions of
Grand Chamber on case of Catan and others v. Moldova and Russia
dated October 19, 2012 §140 and on case of Tarantino and others v. Italy
of April 2, 2013 §44).

It was unanimously accepted that regulation of institutes of education
can differ on time and place according to needs and resources of socie-
ty, and also various lines of education levels. Similar regulation cannot
affect the main content of the right for education and contradict other
rights provided with the Convention. Therefore, the Convention means
fair balance between protection of common interests of society and
respect for fundamental human rights (decision of the European Court of
July 23, 1968 on case “Relating to certain aspects of the laws on the use
of languages in education in Belgium™).

As it was noted, in spite of the fact that the right of every citizen for
free general higher education is not provided in the Article 42 of the
Constitution, in case of consideration of this article together with the
principle of the social state following from the Constitution it leads to the
fact that in the legislation the certain measures promoting equal oppor-
tunities of formation of economic availability of the higher education are
reflected.

The Plenum of Constitutional Court in this connection noted that the
principle of social state provides for ensuring the fair social system as the
legal commitment of the state. This principle proceeds from the
Preamble of the Constitution that declares the adequate standards of liv-
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ing for everybody in accordance with the fair economical and social
norms. Namely the effective social state policy ensures the establishment
of peace and prosperity within society. Without disclosing the concept of
the social state the Constitution envisages the development of economy
based on the different types of ownership, and serves for the increasing
the welfare of people. In order to recognize the state as the social one the
Constitution contains the outlines and duties of social policy that is sub-
ject to the attention of state. Thus, according to the provisions of the
Constitution, state undertook the commitment to set up the civil society,
social security of a human being by state in the conditions of market
economy as well as to respect the principle of social justice by means of
policy implemented in the field of social and economic rights (decisions
of the Plenum of Constitutional Court of November 29, 2002 on inter-
pretation of Article 144.2 of the Labour Code of the Republic of
Azerbaijan and of October 21, 2016 on verification of conformity of
Article 965.2.2 of the Civil Code of the Republic of Azerbaijan with
Articles 25.4, 35.6 and parts I, IIT of Article 149 of the Constitution of
the Republic of Azerbaijan).

The Plenum of Constitutional Court considers noteworthy positions in
practice of bodies of the constitutional justice of foreign countries con-
cerning availability of the higher education in the social state. Thus, in
the decision of the Federal Constitutional Court of Germany of May 8,
2013 it has been noted that the principle of the welfare state do, howev-
er, require the legislature to ensure the existence of equal educational
opportunities in the context of access to higher education; it must regulate
the range of options and access according to appropriate criteria that even
the disadvantaged can reasonably be expected to satisfy. This does not
mean that all hardships connected to charging tuition have to be compen-
sated completely by accompanying social measures. The Constitution
does not require the compensation of every social inequality, especially
economic ones, including those that may originate from the familial,
social or individual background of persons seeking an education.
Nevertheless, the legislature must not entirely ignore these circumstances
insofar as they lead to unequal educational opportunities.

At the same time, it should be noted that from the point of view of pro-
visions of Articles 94 and 95 of the Constitution, definition of bases of
maintenance of the tasks connected with the social state belongs to dis-
cretion of the legislator. In this area, legislator having broad freedom of
a discretion works within financial opportunities of the state.
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Such approach corresponds to the positions reflected in a number of
decisions of the Plenum of the Constitutional Court concerning social
rights. Thus, in difference from personal, economic and in a sense the
political and cultural rights rational realization of social rights is con-
nected with financial possibilities of the state which can provide these
rights. At the same time, it is necessary to consider that in case of imple-
mentation of the social rights the importance is represented not a legal
discretion, but approach of the legislator to the principles of rendering of
social services, an economic situation of the state, availability of need of
a government assistance or support for society or its part. In this con-
nection the legislator, regulating these rights, has broad freedom of a dis-
cretion (decisions of the Plenum of Constitutional Court “On conformi-
ty of Article 8.1 and 8.3 of the Law of the Republic of Azerbaijan “On
Labour Pensions” with the Constitution of the Republic of Azerbaijan”
of December 1, 2010 and on verification of conformity of Article 37.3.4
of the Law “On Labor Pensions” with the Constitution of the Republic
of Azerbaijan of November 14, 2014).

Thus, the freedom of a discretion specified by the legislator is not
boundless and is limited to the requirements stated in the Constitution,
including, the principle of equality described in Article 25.1 of the
Constitution.

Proceeding from the above, the Plenum of the Constitutional Court
notes the following.

A number of the provisions expanding access to higher education are
listed in the legislation on education of the Republic of Azerbaijan. Thus,
according to Articles 38.3 and 38.7 of the Law of the Republic of
Azerbaijan “On Education” (hereinafter referred to as the Law “On
Education™) an educational institution may only use its income for
development of education and social protection of learners and educa-
tors. State provides long-term and individual loans to support develop-
ment of educational institutions and for eligible students to cover their
tuitions and other related costs, as well as grants for scientific-research
activities, financing of doctoral programs, studying the international
experience and other purposes. The procedures and conditions for
receiving educational loans and grants are defined and regulated under
relevant legislative acts. The state grants for education and scientific-
research may not be used to finance other activities of an educational
institution.
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Formation of system of material support for creation to children and
youth from needy families of equal opportunities for education and
expansion of financial mechanisms, including systems of the student's
credits for the purpose of improvement of opportunities to education is
provided in points 5.9 and 5.14 of “National Strategy for the develop-
ment of education in the Republic of Azerbaijan” approved by Order No.
13 of President of the Republic of Azerbaijan dated 24 October 2013.

Regarding Article 5.1 of Law within the freedom of a discretion the
legislator has defined a possibility of full state providing of children who
have lost parents and were deprived of parental care, studying in the state
educational institutions of all types, and also in municipal and private
highest and average special educational institutions and also the persons
referred to them before the termination of this educational institution and
at the level of a magistracy of the scientific organization established by
appropriate authority of executive power. In the 12th paragraph of the
Article 1 of the Law it is specified that the persons considered as chil-
dren who lost their parents and are deprived of parental care are persons
at the age of until 23 that study full-time in academic, special and pro-
fessional schools and institutions as well as high-schools who lost both
of their parents or were deprived of care on behalf of both parents until
they reached the age of 18.

Apparently, three groups of persons can use the corresponding privi-
lege:

— the children who have lost parents;

— the children deprived of parental care;

— the persons at the age of until 23 that are studying full-time in aca-
demic, special and professional schools and institutions as well as high-
schools established by appropriate authority of executive power.

By these articles as an exception of the general rule concerning neces-
sity of the state support proceeding from Article 17 of the Constitution,
to the children deprived of a possibility of maintenance from parents for
this reason for persons in need in social protection that is to the persons
who have not reached 18 years old and not having full capacity (Article
1 of the Law of the Republic of Azerbaijan “On Rights of Children” and
Article 49.1 of the Family Code of the Republic of Azerbaijan), the leg-
islator extends action of the Law also to the persons who have reached
18 years old.

Thereby, these persons have an opportunity of use of the appropriate
measures of social support up to 23 years therefore, the uniform general
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approach by definition of bases of social protection of citizens is provid-
ed (the similar age limit has been also set in Laws of the Republic of
Azerbaijan “On social benefits” and “On Labour Pensions”).

Considering saving of the former status of the persons deprived of a
possibility of maintenance from parents and also absence at the persons
getting an internal education, opportunities to work for the objective rea-
son without damage to their education and complexity of material secu-
rity of as a result of it, realization of legal regulation in this direction car-
ries the purpose of rendering of additional social support to them and is
aimed at providing their interests.

However the fact that J.Gafarov cannot use the privileges provided in
the Law can lead to violation of the principle of equality. According to
the legal position formed by the Plenum of the Constitutional Court, con-
cerning the content of the principle of equality, the identical treatment
concerning the persons who are in the same or similar situation is
required. The different treatment to these persons is possible only if for
this purpose there is an objective and reasonable ground (decision of the
Plenum of the Constitutional Court of February 25, 2014 according to
complaint of O.Gerekmezli).

It should be noted that for an assessment of whether the challenged
norm corresponds to the Article 25.1 of the Constitution, it is important
to find out what persons are in similar situation by equal or certain crite-
ria whether the challenged norm provides equal or various treatment
concerning such persons, and also existence of an objective and reason-
able ground on the similar treatment.

In the decision of Grand Chamber of the European Court of July 7,
2011 on case of Stummer v. Austria was noted that discrimination means
treating differently, without an objective and reasonable justification, per-
sons in relevantly similar situations. “No objective and reasonable justifi-
cation” means that the distinction in issue does not pursue a “legitimate
aim” or that there is not a “reasonable relationship of proportionality
between the means employed and the aim sought to be realized” (§87).

European Court also indicates that the Contracting State enjoys a mar-
gin of appreciation in assessing whether and to what extent differences
in otherwise similar situations justify a different treatment (see Burden,
cited above, §60). The scope of this margin will vary according to the
circumstances, the subject-matter and the background. A wide margin is
usually allowed to the State under the Convention when it comes to gen-
eral measures of economic or social strategy. Because of their direct
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knowledge of their society and its needs, the national authorities are in
principle better placed than the international judge to appreciate what is
in the public interest on social or economic grounds, and the Court will
generally respect the legislature's policy choice unless it is “manifestly
without reasonable foundation” (decision of Grand Chamber of March
16, 2010 on case of Carson and others v. the United Kingdom, §61).

Considering the above, the Plenum of the Constitutional Court con-
siders what for examination of the issue which is brought up in the com-
plaint concerning part I of Article 25 of the Constitution it is necessary
to determine what persons are in similar situation by equal or certain cri-
teria.

At the same time, it is necessary to consider that two groups of peo-
ple never are absolutely identical, that is there cannot be a full equality
by various criteria of comparison. Thus, at the choice of criteria for com-
parison among the numerous features relating to the compared persons
(situations) those which answer a question whether the corresponding
situations only in the context of disputable cases are equal have to be
chosen.

It should be noted that the persons referred to the children who have
lost parents and were deprived of parental care acquire the corresponding
privileges stated in the Law as it is specified, for two important reasons
(criteria).

As evident from circumstances of the constitutional case, the appli-
cant J.Gafarov meet both criteria. So, he is deprived of a possibility of
maintenance from parents and gets an education in presentia. And also,
as he studies in presentia, he cannot be engaged in work without damage
to education. Thus, the applicants and persons referred to category of
children who lost parents and were deprived of parental care, specified
in the Article 5 of the Law are in similar situation.

The only difference between them is that one lost parental care aged
up to 18 years, and another — after 18 years. But for distinction of the cor-
responding rights of both persons this feature cannot be a reasonable
ground in the context of two above-mentioned criteria.

Thus, this legal situation contradicts with part I of the Article 25 of the
Constitution.

The Plenum of the Constitutional Court notes that in this case there is
no need for recognition of the 12th paragraph of Article 1 of the Law as
invalid. So, recognition of the 12th paragraph of Article 1 of the Law as
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invalid can lead to weakening of social protection of other persons pro-
tected by the Law.

At the same time, it is necessary to consider broad freedom of discre-
tion of the legislator on this matter. As it was already noted, in Article
38.3 of the Law of the Republic of Azerbaijan “On Education” the leg-
islator has defined that an educational institution may only use its income
for the development of education and the social protection of learners
and educators.

At use of this norm, it is also necessary to consider that according to
sense of paragraph 1.2 of the Decree of the President of the Republic of
Azerbaijan on application of the Law of the Republic of Azerbaijan as of
December 29, 2015 “On Public Legal Entities”, the state higher educa-
tional institutions are public legal entities. According to Article 2.2 of the
Law of the Republic of Azerbaijan “On Public Legal Entities”, public
legal entity is the organization that is not the public or municipal author-
ity, engaged in the activity carrying nation-wide and public value, creat-
ed on behalf of the state and municipality or by the public legal entity.

Along with it, some tax exemptions are provided in the tax law for the
purpose of effective implementation of the tasks facing the state higher
educational institutions in the field of education.

According to the above, and also considering established by the
Plenum of the Constitutional Court with application of Article 38.3 of
the Law “On Education” that the possibility of elimination of inequality
is not excluded to some extent, the Plenum of the Constitutional Court
does not consider the challenged provision of the law as invalid.

However, this circumstance demands improvement by the legislator
of legal adjustment of an appropriate issue according to part I of Article
25 of the Constitution.

According to the above, the Plenum of the Constitutional Court comes
to such conclusion:

— Non covering by a concept of 12th paragraph of Article 1 of the Law
of the Republic of Azerbaijan “On social security of children who have
lost their parents and were deprived of parental care” of persons deprived
of maintenance of parents after 18 years, who study at state higher edu-
cational institutions does not correspond with part I of the Article 25 of
the Constitution of the Republic of Azerbaijan and in this connection it
is necessary to recommend to the Milli Majlis of the Republic of
Azerbaijan to coordinate this norm with legal position reflected in a
descriptive and motivation part of the present Decision;
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— Until the resolution in a legislative order of an issue specified in
point 1 of a resolutory part of the present Decision, based on the require-
ment of part I of the Article 25 of the Constitution in case the persons
studying at a paid basis in presentia in the state higher educational insti-
tutions lose parental support after 18 years for the reasons specified in
the 12thparagraph of Article 1 of the Law “On social security of children
who have lost their parents and were deprived of parental care”, repay-
ment of their payment during education (up to 23 years age) has to be
provided according to Article 38.3 of the Law “On Education™.

Being guided by the parts V and IX of Article 130 of the Constitution
of the Republic of Azerbaijan and Articles 34.5, 52, 62, 63, 65-67 and 69
of the Law of the Republic of Azerbaijan “On Constitutional Court”,
Plenum of the Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. Non covering by a concept of 12th paragraph of the Article 1 of the
Law of the Republic of Azerbaijan “On social security of children who
have lost their parents and were deprived of parental care” of persons
deprived of maintenance of parents after 18 years who study at state
higher educational institutions does not correspond with part I of the
Article 25 of the Constitution of the Republic of Azerbaijan and in this
connection it is necessary to recommend to the Milli Majlis of the
Republic of Azerbaijan to coordinate this norm with legal position
reflected in a descriptive and motivation part of this Decision.

2. Until the resolution in a legislative order of the issue specified in
point 1 of a resolutory part of the present Decision, based on the require-
ment of part [ of Article 25 of the Constitution in case the persons study-
ing at a paid basis in presentia in the state higher educational institutions
lose parental support after 18 years for the reasons specified in the 12th
paragraph of Article 1 of the Law “On social security of children who
have lost their parents and were deprived of parental care”, repayment of
their payment during education (up to 23 years age) has to be provided
according to Article 38.3 of the Law “On Education”.

3. The decision shall come into force from the date of its publication.

4. The decision shall be published in “Azerbaijan”, “Respublika”,
“Xalq Qazeti” and “Bakinskiy Rabochiy” newspapers, and “Bulletin of
the Constitutional Court of the Republic of Azerbaijan™.

5. The decision is final, and may not be cancelled, changed or offi-
cially interpreted by any institution or official.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azorbaycan Respublikasi Inzibati Xatalar Macollasinin
54.3-cii maddasinin sorh edilmasino dair

31 yanvar 2017-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Moahkamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hesenova (maru-
zogi-hakim), Révsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze,
Mahir Muradov, Isa Necefov ve Kamran Sefiyevden ibaret torkibde,

mohkoame katibi — Feraid Oliyevin,

maraql1 subyektlorin nlimayendoalari — Sumqayit Apellyasiya Moahko-
mosinin hakimi Vidadi Ceferovun ve Azearbaycan Respublikast Milli
Maclisi Aparatinin Inzibati ve herbi qanunvericilik sébesinin bas mos-
lohatcisi Eldar Osgoarovun,

ekspert — Baki Dovlet Universitetinin Konstitusiya hiiququ kafedrasi-
nin dosenti, hiiquq iizre folsefe doktoru Siibhan Sliyevin,

miitoxassislor — Azerbaycan Respublikast Ali Mehkemaesinin Cina-
yot Kollegiyasinin sadri Sahin Yusifovun ve Azerbaycan Respublikasi
Bas Prokurorlugunun Elmi-Tadris Markezinin raisi Nazir Bayramovun,
Sumgqayit sehar prokuroru Serdar Imanovun istiraki ile,

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin VI his-
sosind miivafiq olaraq xiisusi konstitusiya icraati izra agiq mehkeama icla-
sinda Azerbaycan Respublikasi Inzibati Xetalar Macellesinin 54.3-cii
maddesinin sorh edilmosine dair Sumgayit Apellyasiya Mahkomasinin
miracioati osasinda konstitusiya isine baxdi.

[s iizro hakim S.Hesenovanin meruzesini, maraqli subyektlorin nii-
mayondalerinin ve miitexassislorin ¢ixiglarini, ekspertin royini dinlayib,
is materiallarin1 arasdirib miizakire ederak, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu
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MUODYYON ETDI:

Sumgayit Apellyasiya Moahkomoasi Azarbaycan Respublikasinin
Konstitusiya Mehkemasina (bundan sonra — Konstitusiya Mahkemasi)
miiraciot ederok Azerbaycan Respublikasi Inzibati Xotalar Moacallosinin
(bundan sonra — Inzibati Xotalar Macalloesi) 54.3-cii maddesinin serh
edilmesini xahis etmisdir.

Miiraciotde gdsterilir ki, 18 aprel 2016-c1 il tarixinde I.Abbasova
Sumgqayit seher Polis Idaresinin 3-cii Polis Bdlmesine miiraciot ederok
qardasi V.Abbasov terafinden doyiildiiyiinii gostormis, onun cinayat
moasuliyyatina celb edilmesini xahis etmisdir.

Hoemin miiraciat iizre polis bolmesinde tehqiqat aparilmis vo Azer-
baycan Respublikasi Cinayat-Prosessual Macallasinin (bundan sonra —
Cinayet-Prosessual Macalla) 39.1.2-ci maddesine asasen cinayat isinin
baslanmasinin rodd edilmesi barada gerar gebul edilmisdir.

Sonradan polis bdlmesi terefinden V.Abbasov baresinde 7 iyun
2016-c1 1l tarixli inzibati xata haqqinda protokol tertib edilerek baxilma-
st liclin Sumqayit Sehar Mahkemasine gonderilmisdir.

Sumgqayit Seher Mehkemasinin 7 iyun 2016-c1 il tarixli gorardadi ile
V.Abbasov baresinde Inzibati Xotalar Macellesinin 157-ci maddesi ile
tortib edilmis inzibati xota haqqinda protokol ve diger senadler inzibati
xota hagqinda protokol tortib edilmazden avvel zarer ¢cokmis sexsin ori-
zoasinin alimmamasi asasi ile onu tertib etmis orqana — Sumqayit sehar
Polis Idaresinin 3-cii Polis Bélmesine qaytarilmisdir.

Sumgqayit sehar prokuroru apellyasiya protesti verarok Sumqayit Se-
hor Mahkemasinin hemin gorardadinin logv edilmasini vo yeni gorar
gobul edilmasini xahis etmisdir.

Sumgqayit Apellyasiya Moahkoamasi prokurorluq organlarindan belo
xarakterli protestlorin daxil olmasi hallarinin artmasini ve prokurorun
Inzibati Xotalar Macalloesine uygun olaraq beloe qorardaddan protest ver-
mok hiiququnun olmasi ile bagh geyri-miioyyenliyi nezere alaraq Kons-
titusiya Mohkomasine miiraciot etmoak qorarma golmisdir. Miiraciot
edonin genastine goro, prokurorun istirak etdiyi islorle yanasi, daha
hans1 gerardadlardan protest vermak hiiququnun olmasi qanunvericilik-
do aydin miieyyen edilmemisdir.

Konstitusiya Mahkemaesinin Plenumu miiraciotlo elagadar asagidaki-
lar1 geyd etmoyi zoruri hesab edir.

Azoarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konsti-
tusiya) 12-ci maddesinde insan ve vetendas hiiquglarinin ve azadliglari-
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nin, Azarbaycan Respublikasinin vetondaslarina layiqli hayat seviyyesi-
nin tomin edilmasi dovlsatin ali meagsadi kimi miieyyon edilmisdir.

Dovlat orqanlar1 insan hiiquq ve azadliglarinin qanunsuz moahdudlas-
dirilmasindan ¢ekinmekle yanasi, comiyyatde qanungulugun tomin edil-
mosini hayata kegirmalidirlor. Konstitusiyanin 71-ci maddesinin I hisse-
sino gora, Konstitusiyada toesbit edilmis insan ve vetondas hiiquqlarini
vo azadliglarini gézlemak ve qorumaq ganunvericilik, icra vo mahkama
hakimiyyati orqanlarinin borcudur. Konstitusiyanin bu normasi insan
hiiquq ve azadliglarinin miidafie vasitelari ilo yanasi, hemin hiiquglarin
tominati kimi cinayat, inzibati vo diger repressiv ve preventiv hiiquq sa-
healerinin qoruyucu normalarin1 da nazerds tutur.

Inzibati idaracilik sahasinde inzibati miinasibatlerin qoruyucu norma-
lar1 1 mart 2016-c1 il tarixinden qiivveye minmis Inzibati Xotalar Mo-
collesindo oks olunmusdur.

Hoamin Macellenin 2-ci maddasine gore, Azerbaycan Respublikasi-
nin inzibati xetalar qanunvericiliyinin vezifalori insan vo vetondas hii-
quglarimi ve azadliglarini, onlarin saglamligini, ehalinin sanitariya-epi-
demioloji salamatligini, ictimai menaviyyati, miilkiyyati, soxslarin iqti-
sadi maraqglarini, ictimai qaydani vo ictimai tehliikasizliyi, otraf miihiti,
idaragilik qaydalarini qorumaqdan, qanungulugu méhkemlandirmakden
vo inzibati xotalarin qarsisini almaqdan ibarotdir.

Bu Macoelle insan ve vetondas hiiquglarinin ve azadliglarinin dovlet
orqanlari (vazifali sexslor) torafinden pozulmasinin qarsisinin alinmasi-
n1 vo onlara hérmat olunmasini temin edir (Inzibati Xotalar Macallasi-
nin 5.2-ci maddesi).

Inzibati Xatalar Macallesi insan ve vetondas hiiquqlarina ve azadlig-
larina hormet edilmesi, ganuncguluqg, ganun garsisinda bearaberlik, togsir-
sizlik prezumpsiyasi, adaletlilik ve inzibati xatalarin garsisinin alinmasi
prinsiplorine esaslanir (Inzibati Xotalar Macellesinin 4-cii maddasi).

Macsllanin maddi normalar1 xata noviinlii miioyyen etmoklos inzibati
idaragilik sahasinde har bir subyektin hiiquq ve ganuni maraqlarini te-
min edir. inzibati xetalar (inzibati delikt) qanunvericiliyi selahiyyaetli or-
ganla fiziki, hiiquqi ve vezifeli sexsler arasinda inzibati xotalarla bagh
yaranan miibahiselori tenzimloyir ve bu miinasiboatlorde asas subyekt
kimi selahiyyaetli dovlet orqani ¢ixis edir.

Inzibati xotalar haqqinda islere baxmaga selahiyyati olan orqanlar
(vezifoli sexsler) Inzibati Xotalar Macallosinin 40-c1 maddesinde gos-
torilmisdir. Bu normaya asasen, inzibati xotalar haqqinda islera rayon
(sohar) mehkemsleri, yetkinlik yasina ¢atmayanlarin iglori ve hiiquqla-
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rinin miidafiesi iizro komissiyalar (kollegial orqan), miivafiq icra haki-
miyyati orqanlari, Markezi Bank, miivafiq icra hakimiyyeti orqaninin
yaratdigl qurum (vozifali soxslor) baxirlar.

Selahiyyatli orqan (vezifeli soxs) xata térotmis subyekto garsi masu-
liyyot todbirlerini totbiq ederken inzibati xarakterli macburetmo sola-
hiyyetlorine malikdir. Inzibati Xotalar Mocellosinin 42.1-ci maddesine
miivafiq olaraq, inzibati xotalar haqqinda islere baxmaga selahiyyati
olan vezifali soxslor bu Macallonin Xiisusi hissesinde nazarde tutulmus
inzibati tonbehlari yalniz xidmeti vezifelarinin icrasi zamani totbiq edo
bilorler.

Inzibati xetalar qanunvericiliyinin telebine gdre, inzibati tenbeh tot-
biq eden orqan ve vazifali soxslorden forqli olaraq, rayon (sehor) moah-
kemolari nisbaton agir sanksiya (tonbeh) ilo naticelonan inzibati xotala-
ra dair islore baxirlar. Baxilmasi rayon (seher) mehkemslerine aid edi-
lon inzibati xetalar haqqinda isler Inzibati Xetalar Macallesinin 43-cii
maddesinds nezerde tutulmusdur.

Eyni zamanda, inzibati mesuliyyato colb edilmosi miimkiin sayilan
subyektlorin dairesi Inzibati Xetalar Moacellesinin 16, 17 ve 18-ci mad-
delerinde gosterilmisdir. Bu subyektlore fiziki, vezifoli, habelo hiiquqi
soxslor aid edilir.

Inzibati xotalar hagqinda islore baxilmasimin prosessual qaydalari iso
bu Macoellenin III ve IV bdlmelerinde miiayyen edilmisdir.

Goriindilyii kimi, inzibati xetalar qanunvericiliyi inzibati xotalara da-
ir igler iizro icraatin hayata kegirilmasinin prosessual qaydalarini ton-
zimloyorak inzibati xatalar iizro islore baxmaga selahiyyaeti olan orqan-
larin (vozifeli soxslarin) ve inzibati masuliyyate colb edilmosi miimkiin
sayilan subyektlorin dairesini deqiq miioyyon etmisdir.

Azorbaycan Respublikasinin inzibati xetalar qanunvericiliyinin vozi-
folarinin hoayata kecirilmasinda qanunguluq prinsipi xiisusi ehamiyyate
malikdir. Inzibati Xetalar Macalloesinin qanunguluq prinsipinden bahs
edon 6-c1 maddasine gore, inzibati xataya goroe inzibati tonbeh bu Me-
colloyo uygun olaraq totbiq edilir. Inzibati xota haqqinda is iizre icraatin
tomin olunmasi tedbirleri tetbiq edilerken ganunvericiliyin talablerine
amal olunmasi yuxari orqanlarin ve vazifoeli soxslarin idare nazarati ilo,
mohkama ve prokuror nezarati ilo ve sikayet etmak hiiququ ile tomin
edilir.

Inzibati Xetalar Macallesinde prokuror nazaretine xiisusi yer veril-
misdir. Belo ki, Macollonin 54.1-ci maddasina asasen, prokuror inziba-
ti xotalar hagqinda islor {izre icraat zamani bas vermis qanun pozuntusu-
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nu aradan qaldirmaq ti¢lin vaxtinda tedbirler goriir ve inzibati xotalar
haqqinda iglor lizre icraatin aparilmasinda Konstitusiyanin ve qanunlarin
totbiqine ve icrasina prokuror nazaroatini hoyata kegirir.

Inzibati xatalara dair isler iizre icraatda qanungulugun temin edilme-
sinde prokuror nazaretinin hoyata kegirilmasi Konstitusiyanin 133-cii
maddesinin miiddealarina asaslanir.

Konstitusiyanin 133-cli maddesinin I hissesine asasen, Azerbaycan
Respublikasinin Prokurorlugu qanunla nezerde tutulmus qaydada ve
hallarda ganunlarin icra ve totbiq olunmasina neazarat edir; ganunla ne-
zordo tutulmus hallarda cinayet islori baslayir ve istintaq aparir; mehke-
mada dovlet ittthamini1 miidafie edir; mehkemade iddia qaldirir; mahke-
mo gorarlarindan protest verir.

“Prokurorluq haqqinda” Azearbaycan Respublikasi Qanununun (bun-
dan sonra — “Prokurorluq haqqinda” Qanun) 4-cii maddasinde prokuror-
lugun diger faaliyyet istigametleri ile yanasi, mehkemads iddia galdir-
magq, miilki ve iqtisadi miibahisalare dair islore baxilmasinda iddiac1 ki-
mi istirak etmoak; mahkomade cinayat islerine baxilmasinda teraf kimi
istirak etmok, dovlat ittthamini miidafie etmoak; mehkema gorarlarindan
protest vermak solahiyyati do gostorilmisdir.

Hoamin Qanunun 27-ci maddesine gora, prokuror prosessual ganunve-
ricilikde nezearde tutulmus qaydada ve hallarda mehkeme gorarlarindan
protest verir. Protest prokurorun istirak etdiyi is izro mehkeme gorarin-
dan onun yuxar1t mehkemayae verdiyi sikayetdir ve 6z hiiquqi statusuna,
hiiquqi neticelorine gore diger torefin sikaystine baraber tutulur.

Inzibati xetalara dair isler {izro icraat zamam prokuror nezaretinin
hadleri Inzibati Xatalar Macallesi ile deqiq miieyyen edilmisdir.

Inzibati Xetalar Macoellesinin 54.2-ci maddesinde konkret inzibati
xota ndvleri lizre icraatin prokuror terafinden baglanmasi miieyyen edil-
misdir. Homin maddaye gore, bu Macellenin 191.1, 195.1, 197.3, 197 4,
197.5, 205, 249, 284.2, 339.2 — 339.5, 340.2, 341, 376, 399, 410.3, 531,
558.2, 558.3, 559, 563.2, 567, 568, 569, 573, 594-1, 595.2, 596, 601 veo
606.1-ci maddalerinde nozerde tutulan inzibati xeatalar haqqinda islor
lizro icraatin baslanmasi haqqinda gerar prokuror terafinden gebul edi-
lir. Prokuror, bu Macellenin 99.3-cii maddeasine asasen, diger inzibati
xotalar haqqinda islor lizre de icraatin baglanmasi hagqinda gerar gebul
etmoak hliququna malikdir.

Hoamin Macallanin 99.1 ve 99.2-ci maddelarinde inzibati xota hadi-
sosinin movcudlugunu gostoran kifayet godar hallarin selahiyyetli vozi-
foli soxs torofinden bilavasite ve ya xiisusi texniki vasitelorin komayi
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ilo agkar edilmesi; dovlat orqanlarindan ve teskilatlarindan ve ya bale-
diyyelarden melumatlarin daxil olmasi; fiziki ve ya hiiquqi sexsler tore-
finden toqdim edilen, yaxud kiitlovi informasiya vasitolorinde derc
olunmus mealumatlar inzibati xata haqqinda is iizre icraata baglamaga se-
boab kimi gosterilmisdir. Melumatlara inzibati xota haqqinda is tizro ic-
raata baslamaq salahiyyeti olan vezifeli soxs terefinden baxilir. Homin
molumatlarda inzibati xetanin alametlorinin olmasi ve inzibati xota haq-
ginda is lizro icraati rodd eden hallarin olmamasi inzibati xoata haqqinda
1sin baglanmasina asasdir.

Bu Macallanin 99.1-ci maddesinde gostarilon sebablorden biri ve bu
Macollanin 99.2-ci maddasinde gosterilen kifayet godar asaslar oldug-
da, selahiyyatli vezifeli soxs torefinden inzibati xata haqqinda is iizre
icraat baslanilir (Inzibati Xatalar Macallesinin 99.3-cii maddasi).

Inzibati Xotalar Macollesinin 54.2-ci maddesinin birinci ciimlosinda
sadalanan inzibati xetalarin tehlili gosterir ki, dovlat organlar1 ve ya tos-
kilatlar1, habelo onlarin vezifali sexsleri teraefinden tizerlarine qoyulmus
funksiyalarin yerinoe yetirilmosi zamani dovlat menafelorine, insanlarin
hiiquq ve azadliglarina zerar vuran inzibati xeta toradildikde prokuror
bu inzibati xetalar lizre icraatin baslanmasi haqqinda goarar gebul edir.

Macellanin 54.4-cli maddesine miivafiq olaraq, prokuror bu Macael-
lonin 99.1.2 vo 99.1.3-cli maddelerinde nazerde tutulan mealumatlara
baxaraq, on bes giin miiddsatinde inzibati xetalar haqqinda isler iizre ic-
raatin baglanmas1 haqqinda gerar ve ya inzibati xata hagqinda isin bas-
lanmasinin rodd edilmesi haqqinda asaslandirilmis gerardad gebul edir.
Qorardadin surati malumatlari vermis soxsloro gonderilir. Homin qorar-
daddan onun resmi qaydada verildiyi vaxtdan on giin miiddetinds yuxa-
11 prokurora vo ya mehkemayae sikayet verilo bilor.

Gorilindiiyii kimi, inzibati xatalar qanunvericiliyi prokurora ganungu-
lugun temin edilmasi magsadile Macallenin 99.1-99.3-cii maddalerinde
noazorde tutulmus hallarda da inzibati xata haqqinda is iizre icraatin bas-
lanmasi ve ya bu icraatin baglanmasinin redd edilmasi haqqinda gerar
gobul etmak hiiququ vermisdir.

Bununla yanasi, Inzibati Xotalar Macollesinin 54.6-c1 maddesinde
geyd edilir ki, yetkinlik yasina ¢atmayanlar barasinde inzibati xotalar
haqqinda, habelo 6z togobbiisii ilo baglanmis inzibati xatalar haqqinda is-
lorin baxilmasinin yeri vo vaxti prokurora bildirilir. Homin ise prokuro-
run istiraki1 olmadan yalniz o hallarda baxila bilar ki, ise baxilmasinin
yeri vo miiddatinin ona vaxtinda bildirilmasi barode melumat olsun vo
ya iso baxilmasini toxire salmaq haqqinda ondan vesatat daxil olmasin.
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Eyni zamanda, inzibati xetalar qanunvericiliyi prokurorun inzibati xo-
talara dair isler iizro mehkems icraatinda istirakinin hadlerini daqiq
mioyyon etmisdir.

Belo ki, Macaollonin 54.3-cli maddesine gore, prokuror, hamginin in-
zibati xotalar haqqinda islerin baxilmasinda istirak etmok, isin baxilma-
s1 zamani bag veran masalalor lizro roy vo ya vesatot vermok, inzibati
xota haqqinda is lizro gobul edilen gorardan ve ya qerardaddan protest
vermoak hliququna malikdir.

Goriindiiyii kimi, prokurorun diger hiiquglar1 ile yanasi, inzibati Xota-
lar Macollasinin 54.3-cii maddesinde daha ii¢ hiiququ nezeards tutulmus-
dur: inzibati xotalara dair islorin mehkemadoe baxilmasinda istirak etmok;
isin baxilmasi zamani roy ve ya vesatat vermak; inzibati xota haqqinda is
lizre gobul edilon gerardan ve ya gerardaddan protest vermak.

Qeyd olunmalidir ki, Inzibati Xetalar Moacallesinin prokurorun sela-
hiyysetlorini nazerde tutan 54.1-ci maddesi ve prokurorun hiiquglarini
mileyyan edon 54.3-cii maddesi bir-biri ile sistemli alageds olan ve nor-
mativ vahidliyi ile xarakterizo olunan miiddealardir.

Belo ki, prokuror yalniz inzibati xetalar haqqinda isler iizre icraati
basladiqda (gerar gebul etdikde) hemin iso meahkemeds baxilmasinda
istirak etmok, roy ve ya vesatot vermak, natico ile razilasmadiqda he-
min i lizro ¢ixarilmis mehkems gorarindan ve ya goerardadindan protest
vermoak hiiququ alde edir.

Bununla yanasi, prokurorun mehkeme gorarlarindan protest vermoak
hiiququ hamin Macellonin 128.1-ci maddasinde do miioyyen edilmisdir.
Bu normaya goro, inzibati xota haqqinda is iizre baresinde qorar ¢ixaril-
mis fiziki soxs, yetkinlik yasina ¢atmayanlarin qanuni niimayendesi, hii-
quqi sexsin niimayendasi, zoror ¢cokmis soxs, miidafie¢i ve niimayenda,
hemcinin bu Macellonin 43.2-ci maddesindo nozorde tutulan vezifoli
soxs inzibati xota haqqinda is lizre gorardan sikayet, prokuror ise protest
vera biler.

Konstitusiya Mehkemesinin Plenumu “Azerbaycan Respublikasi in-
zibati Xotalar Macallesinin 128.1-ci maddasinin serhine dair” 2 noyabr
2016-c1 il tarixli Qorarinda bele naticoyo golmisdir ki, hemin Macslle-
nin 128.1-ci maddasinde sikayeat vermok hiiququ olan subyektlorin dai-
rosi doqiq gosterildiyine gora genis tofsir edile bilmaz ve yalniz hemin
maddode sadalanan soxslar inzibati xata haqqinda is iizre qorardan sika-
yot, prokuror ise protest vero biler.

Gostorilonleri nazere alaraq Konstitusiya Mahkemasinin Plenumu
hesab edir ki, Inzibati Xotalar Moacallosinin 54.3-cii maddesine uygun
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olaraq prokuror inzibati xatalar haqqinda islorin baxilmasinda istirak et-
dikde hemin isler {izre gebul olunmus mehkeme goerarindan ve ya qo-
rardadlarindan yuxari instansiya mehkemasina protest vero biler.

Konstitusiya Mehkamasi Plenumunun bu movqgeyi 6lkemizde yeni
Konstitusiyanin gebulundan sonra hayata kecirilon mehkema-hiiquq is-
lahatlarina da uygun golir. Belo ki, 6lkemizds hiiquqi dovlet ve demok-
ratik comiyyaetin telebloerine cavab veran ve hiiquq-miihafize orqanlari-
nin faaliyyetini tenzimlayen yeni ganunvericilik aktlari, o climledan Ci-
nayet, Cinayat-Prosessual, Miilki, Miilki-Prosessual, inzibati Xotalar ve
sair Macallalar goebul edilmisdir. Yeni qanunvericilikde avvalki sovet
qanunvericiliyinin bir ¢cox miiddealarindan imtina olunmus, prokuror ne-
zarati institutunun mahiyyeti deyisdirilmisdir.

Miilki miihakime icraatinda prokurorun istiraki mehdudlasdirilaraq
yalniz xiisusi icraat islori lizre nazerde tutulmusdur. Belo ki, Azerbaycan
Respublikas1 Miilki-Prosessual Macallasinin (bundan sonra — Miilki-Pro-
sessual Macollo) 306.3-cii maddesine gore, dovlet idare ve togkilatlari-
nin vo ya tasiscilori dovlat ve ya dovlet idarsaleri, yaxud teskilatlar1 olan
hiiquqi sexslerin miivafiq miiraciati oldugu halda dévlet menafeyinin
midafiasi ti¢lin prokuror miilkiyyeat hiiququ tizre @mlaka sahiblik, ondan
istifade vo onun barasinde serencam vermoak haqqinda islor iizre ve da-
sinar asyanin sahibsiz hesab edilmosi ve dasinmaz asya tlizerinde dovlet
miilkiyyati hliququnun taninmasi haqqinda igler iizre orize vera biler.

Miilki-Prosessual Mocoallonin 50.2-ci maddoesine osasen, 6ziliniin vo
ya basgasinin manafeyi namine iddia qaldirms fiziki ve hiiquqi sexslar,
habelo dovlet idare ve teskilatlarinin ve ya tesis¢ist dovlet ve ya dovlat
idaresi, yaxud taskilati olan hiiquqi sexslarin miivafiq miiracisti oldugu
hallarda dovlet menafeyinin miidafiesi ti¢iin iddia qaldirmis prokuror id-
diagilar hesab edilirlor.

Prokuror yuxarida gosterilon hallarda mehkemae baxisinda iddiac1 ve
ya orizag¢i olarsa mahkemse aktlarindan protest vers biler. Miilki-Proses-
sual Macollonin 357.3-cii maddasine miivafiq olaraq, prokurorun pro-
testi istirak etdiyi 1s lizre onun terafinden apellyasiya instansiyast moah-
kemasine verilon sikayetdir ve 6z hiiquqi mahiyysatine, hiiquqi netice-
lorine goro apellyasiya sikayotino boaraber tutulur.

Cinayet-Prosessual Macallonin 383.2-ci maddasine asasen ise apell-
yasiya protesti vermoak hiiququna onun galdiyi naticelorin ve tokliflorin
noazora alinmadigi hissede birinci instansiya mehkemsasinde ise baxil-
masinda istirak etmis dévlet ittithamegis1 malikdir.
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Qeyd olunmalidir ki, ganunverici prokurorluq organlarinin faaliyyati-
ni ifade etmok iiclin “prokuror nazarsti” termininden istifade etso do,
homin terminin mezmununu agiqlamamigdir. Lakin prokuror nozaroti-
nin mahiyyati ve hadleri konkret olaraq sahavi qanunvericilik aktlarin-
da, baxilan mesele ile bagl ise Inzibati Xetalar Macellesinde miioyyen
edilmisdir.

Prosessual ganunvericilik, bir gayda olaraq, mehkemse aktlarindan si-
kayetin vo ya protestin verilmasini soxsin prosesdo toraf olmasindan
asili etmisdir. Inzibati xetalara dair isler {izre prokurorun protest vermok
hiiququ diger prosessual qanunvericiliklorde oldugu kimi onun hemin
prosesda istiraki ilo elagelondirilmisdir.

Goriindiiyii kimi, inzibati xatalar, miilki ve cinayet prosessual qanun-
vericiliyin, eloce do “Prokurorluq haqqinda” Qanunun normalar1 proku-
rorun mohkemsa gorarlarindan protest vermok hiiququnu yalniz onun
mohkomaoado konkret isin baxilmasinda istiraki ilo sertlondirir.

Bununla yanas1 geyd olunmalidir ki, 1 sentyabr 2000-ci1 ilden qiivveye
minmis Cinayet-Prosessual Moacolloye xiisusi icraatlar qaydasinda “Maoh-
kemo nazaratinin hoyata kec¢irilmasi” adli LII fasil alave edilmisdir.

Cinayat-Prosessual Macollonin 442.1-ci maddasine asasen, mahke-
me nazarati istintaq harakatlorinin macburi aparildigi, prosessual mac-
buriyyet tedbirinin totbiq edildiyi ve ya emaliyyat-axtaris todbirinin he-
yata kecirildiyi yer iizro selahiyyeti daxilinde miivafiq birinci instansiya
mohkomaesi torofinden hoayata kecirilir.

Mohkemae noazareti, eyni zamanda, “Prokurorluq haqqinda” Qanunun
45-ci maddesinda de oksini tapmigdir. Homin maddeye asasen, Konsti-
tusiyada nazerde tutulmus insan ve vetendas hiiquqglarini1 ve azadliglari-
n1 mahdudlasdiran prosessual harakatlorin prokurorluq terefinden hoya-
ta kecirilmosine qanunla miioyyen edilmis qaydada ve hallarda mehke-
menin goararina asason yol verilir.

Konstitusiya Mehkemasinin Plenumu yuxarida gosterilon ganunveri-
cilik aktlarini tohlil ederak belo gonasate golir ki, inzibati xatalara dair is-
lor lizro prokuror nazarati avvelki qanunvericilikden forqli olaraq heg
do mehkemsaloarin fealiyysatine, mehkemsalar torefinden inzibati xotala-
ra dair islere baxilmasi zaman1 Konstitusiyanin ve ganunlarin tetbiqine
vo icrasina noazarat kimi gobul edilmemsalidir.

Qeyd olunmalidir ki, Inzibati Xetalar Macellesinde nezerde tutulan
Konstitusiyanin ve ganunlarin tetbiqine ve icrasina prokuror nazarati
osason inzibati xotalara dair islor lizre icraatla bagli miivafiq icra haki-
miyyeti orqanlarinin foealiyyetini ohato etmakloe bu foaliyyetin hoyata
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kecirilmasi zamani yol verilmis qanun pozuntularinin vaxtinda aradan
qaldirilmasi ii¢lin todbirlerin goriilmesini ehtiva edir.

Analoji meselo iizre Rusiya Federasiyasinin Inzibati Xotalar Mocol-
lasinin 24.6-c1 maddesi miioyyen etmisdir ki, Rusiya Federasiyasinin
Bas Prokuroru ve onun terafinden toyin edilon prokurorlar 6z selahiy-
yotlori dairesinde inzibati xatalara dair islor ilizre icraatda, mehkemaenin
icraatinda olan islor istisna olmagqla, Konstitusiyanin ve qanunlarin tot-
bigine ve icrasina nazarati hoyata kegirirler.

Goriindiiyti kimi, Azerbaycan Respublikasinin inzibati xatalar qanun-
vericiliyinde oldugu kimi Rusiya Federasiyasinin qanunvericiliyindo do
prokuror nazareti mehkems icraatinda olan igleri ehate etmir.

Lakin Azerbaycan Respublikasi inzibati xetalar qanunvericiliyinden
forgli olaraq, Rusiya Federasiyasmin Inzibati Xoetalar Mocallesi prokuro-
run igde istirak edib-etmomaosindon asili olmayaraq inzibati xotalara dair
i lizre gorarlardan protest vermoak hiiququnu nezarde tutmusdur (Rusiya
Federasiyasinin Inzibati Xetalar Moacellesinin 25.11-ci maddesi).

Bununla yanasi, Konstitusiya Mehkemasinin Plenumu qeyd edir ki,
prokurorun istirak etmadiyi inzibati xetalara dair isler ilizre ¢ixarilmis
moahkame gorarlarindan protest vermoak hiiququnun taninmasi Konstitu-
siyanin 127-ci maddesinde nezerde tutulan hakimlerin miisteqilliyi,
adalat mithakimesinin hayata keg¢irilmasinin sortlori, eloce do toraflerin
hiiquq beraberliyi ve ¢oakisma prinsiplerinin pozulmasi vo onlarin hii-
quqglarina, habelo mahkemsalorin miistoqil sokilde foealiyyetine miidaxi-
lo kimi qiymatlondirile biler.

Gostorilonlarle yanasi Konstitusiya Mehkemasinin Plenumu moahkae-
moloerin diggetine bir daha catdirir ki, inzibati xetalara dair islere sade-
losdirilmis qaydada baxilmasini, inzibati xota toretmis soxs barasindo
ganunvericiliyin telobine gore yalniz {i¢ ay miiddetinde inzibati tonbeh
totbiq edilmasinin miimkiinliiylinii ve tortib edilmis materiallarin ta-
mamlanmasinin bilavasite onlarin da vezifesine aid edildiyini nezers
alaraq, daxil olmus materiallara ganunvericiliye emal olunmagqla obyek-
tiv vo goarezsiz baxmali, onlarin asassiz geri qaytarilmasindan ¢okinme-
li, mehkemsa gorar1 ve gerardadlarindan verilmis apellyasiya sikayatlo-
rinin (protestlorinin) vaxtinda yuxari instansiya mehkemasine gonderil-
mosini tomin etmalidirlor. Eloce do geyd olunmalidir ki, hazirki is {izre
Sumgqayit Seher Mahkemasinin gostorilon gerardadindan inzibati xota
haqqinda protokol tertib etmis vozifeli soxs qanunvericilikde nazerds
tutulmus miiddetde apellyasiya sikayoti vermoaklo 6z movqeyini miida-
fio edo bilordi.
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Gostarilonlera asason Konstitusiya Mehkemasinin Plenumu bels ne-
ticoyo golir ki, Inzibati Xotalar Mocellesinin 54.3-cii maddesine uygun
olaraq prokuror inzibati xatalar haqqinda islerin baxilmasinda istirak et-
dikde, hemin islor lizre mehkemse torafinden gobul edilon gorar vo ya
gerardadlardan protest vermoak hliququna malikdir.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissasini, “Konstitusiya Mahkemasi haqqinda” Azarbaycan Respubli-
kast Qanununun 60, 63, 65-67 ve 69-cu maddslarini rahber tutaraq,
Azarbaycan Respublikasi Konstitusiya Mehkemaesinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikas1 Inzibati Xetalar Macalloesinin 54.3-cii
maddesine uygun olaraq prokuror inzibati xetalar haqqinda islerin baxil-
masinda istirak etdikde, hemin islor ilizre mahkame terafinden gebul
edilon gorar ve ya gorardadlardan protest vermok hiiququna malikdir.

2. Qorar darc olundugu gilinden qiivveye minir.

3. Qorar “Azarbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bogi” gozetlorinde vo “Azerbaycan Respublikasi Konstitusiya Moahke-
mosinin Malumati”nda derc edilsin.

4. Qorar gotidir, he¢ bir orqan ve ya sexs terafinden lagv edile, de-
yisdirile ve ya rosmi tofsir oluna bilmez.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIIKAHCKOUW PECITYBJIMKU

ITo neny o TonkoBanum crarbu 54.3 Kogekca A3zepbaiikaHCKO#
Pecny6:iuku 06 AnvunucrpatuBHbix Ipoctynkax

31 auBapsa 2017 roaa ropoxa baky

[Tnenym Koncrutyrmonnoro Cyna AzepOaiimxanckoii Pecryomuku,

B coctaBe Mapxana A6ay/utaesa (npencenatesns), Consl CalMaHOBOM,
Cyna6bpr T'acaHoBoii (cymps — jgokimaguuk), Popmana HMcmawiiosa,
Ilxelixyna I'apanxkaeBa, Pacdasng I'Bananze, Maxupa Mypanosa, Hcel
Hanxadosa u Ksampana [laduesa,

IIpU y4yacTuu cekperaps cyga — Papauna Asnuesa,

IpEeICTaBUTENICH 3aWHTEPECOBAHHBIX CYOBEKTOB — Cymbl CyMraibIT-
CKOro aneuiiiuoHHoro cyga Bumanu [IxadapoBa u crapiiero KOH-
cynpranTa OTaesia aiMUHUCTPATUBHOTO U BOEHHOTO 3aKOHOJATEIbCTBA
Anapara Mwrmn Memxinuca A3zepOaiiikanckoit Pecnyonuku Dibrapa
Ackeposa,

aKcnepra — joiueHTa Kadenpsl KonctutyuuonHoro mnpasa bakuH-
CKOI'0 TOCY/IapCTBEHHOI'O YHHMBEpPCHUTETa, JOKTOopa (puocoduu mo mpa-
By CyOxaHa AnmveBa,

CIIELUATIMCTOB — mpenceaarens YronoBHo Komutermn BepxosHoro
Cyna AzepOaiimxkanckoit Pecniyonuku laxuna FOcucgosa, HayanbHuKa
Hayuno-o0OpazoBarenbHoro nentpa ['enepanbHoit [Ipokypatypel A3zep-
6aikanckoit Pecriyonuku Hasupa BaiipamoBa u mpokypopa ropoja
Cywmraiieir Capapa Mmanosa,

B cootBercTBUU ¢ yacthio VI crarbu 130 Koncturyrmu AsepbaiimxaH-
ckoil PecniyOnuku, B OTKPBITOM CyneOHOM 3acelaHuM Mo 0cOOOMYy KOH-
CTUTYUMOHHOMY  TIPOU3BOACTBY, Ha OCHOBaHMH OOpaIeHusd
CyMraiipITCKOro anejuisiliIMOHHOIO Cy/la, PacCMOTpesl KOHCTUTYILIMOHHOE
aeno o TtoiakoBanuu ctateu 54.3 Kopekca A3zepOaiigxaHcKoi
Pecniy6niuku 06 AnmunuctpatusHbix [Ipocrynkax.
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3acnymas 1o geny noknan cyapu C.l'acaHOBOM, BBICTYIUICHUS IPE.-
CTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB U CIIEIUAINCTOB, 3aKJII0Ye-
HHUE DKCIepTa, U3yunB U oOcyauB marepuasibl nena, [Inenym Koncrtu-
tymmoHHoro Cyna AszepOaiimkaHckoi Pecrryonmku

YCTAHOBMUMII:

CyMraiibITCKuil aneyuIsiMOHHBIN ¢y, oOpaTuics B KOHCTUTYLMOHHBDIIH
Cyn Azepb6aiiikanckoii Pecniyonmuku (nanee — Koncrurymmonssiii Cyn),
OTHOCHTENIbHO ToNKOBaHMs ctathu 54.3 Komekca Aszepbaiimxanckoii Pe-
cyormku 06 AnqmuHucTpatuBHbIX [Ipoctynkax (manee — Komekc 06 An-
MUHHMCTpaTuBHBIX [IpocTynkax).

B oOpatennu ykazano, yro 18 anpens 2016 roma M.A66acosa, oOpa-
TUBIIUCH B 3-¢ Otnenenue nonuiuu CyMraibITCKOro ropojickoro Ympas-
JICHUs TIOJIUIIH, COOOITIIAa O TOM, 4TO OblIa n30mTa ee 6parom B.AOOa-
COBBIM, U MPOCWJIA MPUBIIEYb €T0 K YTOJIOBHOM OTBETCTBEHHOCTH.

[To nanHOMY OOpallleHHIO B OT/IEIEHUH MOJIULUK ObLIIO MPOBEIEHO pac-
cliefioBaHre U Ha ocHoBaHuU ctathi 39.1.2 YronmosHo-IIponeccyanbHoro
Komekca AsepOaiimxanckoit Pecriyonuku (manee — YronosHo-IIporec-
cyanpHbiii Komekc), ObUT0 pUHATO pereHne 00 OTKase B BO3OYXICHUH
YIOJIOBHOI'O JIEJIA.

B nocnencteum, otaeneHueM MOMUIMU ObUT COCTaBJIEH MPOTOKON 00
aJMUHUCTPATUBHOM IpocTyriKe oT 7 utoHsd 2016 roma u HampasieH I
paccMoTpenus B CyMIraibITCKUN TOPOJICKOU CYII.

OnpenenenrieM CyMraibITCKOro ropojickoro cyga ot 7 utong 2016 ro-
Ja MPOTOKOJN 00 aIMUHMCTPATUBHOM MPOCTYNKE, COCTABIEHHBIA B OTHO-
menuun B.A6OacoBa mo crathe 157 Komekca 00 AJIMUHHCTPATUBHBIX
[Mpoctynkax u apyrvie JOKyMEHThl ObUTH BO3BPAIIEHBl B COCTABUBIINN UX
opran — 3-e¢ Otuenenue [lomuuuun CyMraifbITCKOro ropockoro Ympasine-
HUS TIOJNUMINH, HA OCHOBAaHWHM TOTO, YTO IO COCTaBJIEHHS] MPOTOKOIA 00
aIMUHUCTPATUBHOM MPOCTYIKE, HE ObLIO MOyYeHO 3asBJICHUS TOTEPIIeB-
1Iero.

ITpokypop ropona CymraisIT, I0AaB ANEIUIAUUOHHBINA IIPOTECT, TIPOCHIT
OTMEHUTb JaHHOe oripenereHrne CyMrailbITCKOro ropoicKoro cyjga U Bbl-
HECTH HOBOE pEICHUE.

CyMraibITCKuii aneJuIsUOHHBINA CYJl, YUUTHIBA YBEJIMUEHUEM CITy4aeB
NOCTYIUIEHUS1 U3 opraHoB IIpoKypaTypsl IPOTECTOB TaKOro Xapakrepa U
HEONpeIeTIeHHOCTD, CBI3aHHYIO C TeM, 00JIaIaeT i MPOKYpOp MPaBOM I10-
Ja4d TpOoTecTa Ha TaKoe OIpeiesieHne B COOTBeTCTBUM ¢ Komekcom 00
AnmunucTpatuBHbix [Ipoctynkax, npunsi peuenue oOparutbesi B Kon-
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crutyumonHslid Cya. [To MHEHMIO 0OpaTHBIIETOCs, 3aKOHOIATEILCTBOM HE
YCTAHOBJIEHO, Ha KaKue EIlE OIPENEIeHUs ITPOKYpOp BIPABE IOAABATH
IIPOTECT, IIOMUMO JIeN, B KOTOPBIX OH IPUHUMAET y4acTHE.

B cBa3u ¢ oOpamenuem, Ilnenym Koncturyumonnoro Cyma cuutaer
HEOOXOIUMBIM OTMETUTD CIIEYIOLLIEE.

B crartee 12 Koncturymmu AszepOaiimxkanckoii Pecryonmuku (nanee —
KoHcturyms), obecriedenue rnpas U cBOOO YesloBeKa M rpakIaHuHa, J10-
CTOMHOTO ypOBHS XM3HU rpaxkaaHam AsepOaiimxkaHckoil PecriyOnuku, yc-
TAQHOBJICHO KakK BbICILIAS LIENIb FOCYJapCTBa.

['ocynapcTBeHHBIE OpraHbl, BO3IEPKUBAIACh OT HE3aKOHHOIO OrpaHuye-
HUS TIpaB U CBOOOM YesIOBEKa, JOKHBI 00eCIieunBaTh 3aKOHHOCTh B 00-
mectBe. CoracHo yactu 1 craren 71 Konctutyium, coOmonars 1 3aiu-
I1aTh MpaBa M CBOOOJIBI YeIOBEeKa U TpakIaHWHA, 3aKperuieHHbie B KoH-
CTUTYLIUH, SBJIIETCS 00S3aHHOCTHIO OPraHOB 3aKOHOATEIbHOM, UCIIONHU-
TeNbHOM W cyaeOHoi Briacteil. JanHad Hopma KoHcTutyluu, Hapsmy co
CpeAcTBaMH 3allUThI PaB U CBOOOJ YelloBeKa, MpeaycMaTpUBaeT B Kaue-
CTBE TapaHTUU 3THX IIpaB, HOPMBI 3alLUTHI YTOJIOBHBIX, aJIMUHHCTPATHB-
HBIX U JPYTHX PEIIPECCUBHBIX U IPEBEHTUBHBIX IPABOBBIX CEP.

B cdepe anMuHUCTpaTHBHOIO YIIpaBI€HUS HOPMBI, OXpaHSAIOLIME ajl-
MHHHUCTPaTUBHBIE OTHOIIEHHS, oTpaxeHbl B Konekce 06 AJMMHUCTPATHB-
HbiX [Ipocrynkax, Bcrynusiem B cwiy 1 mapra 2016 roxa.

CornacHo crarbe 2 ganHoro Kogekca, B 0OS3aHHOCTH 3aKOHOHATEND-
ctBa Azepbaiimxanckoil Pecriyormuku 00 aIMMHUCTPATHUBHBIX MPOCTYITKAX
BXOJAT 3allliTa MpaB W CBOOOJ YeJOBeKa W TpaXIaHWHA, OXpaHa 300po-
BbS U CAHUTAPHO-3IMUIEMHOIIOTHIECKOro Oaronoinydnsl HacelneHus, 00-
IIECTBEHHON MOpanu, cCOOCTBEHHOCTH, ®KOHOMHYECKHUX HHTEpPECOB JIHII,
OOILIIECTBEHHOTO MOpPSIKa U OOLIECTBEHHOW 0€30MacHOCTH, OKpYXaromien
Cpezibl M IpaBUIla YIIPABJIEHHs, YKPEIUIEHUE 3aKOHHOCTU M IIPeIynpexie-
HUE AJIMUHHMCTPATUBHBIX IPOCTYIKOB.

Hacrosmuit Kozekce obecrieurBaeTr npenynpexieHue rocyapcTBeHHbI-
MM OpraHamy (JIOJDKHOCTHBIMM JIMIIaMHM) HapylIeHUs IpaB U cBOOON ye-
JIOBeKa W IpaXIaHWHA M YBaXEHUE K 3THUM IpaBaM M cBOOOIaM (CTaTbs
5.2 Kogmekca 06 AamunuctparuBnbix [Ipoctynkax).

Konekc 06 AamunuctparuBHbix [IpocTynikax OCHOBaH Ha MPUHIMIIAX
yBaKEHHUS MpaB U CBOOOI YesoBeKa W IpakIaHWHA, 3aKOHHOCTH, PaBEeH-
CTBa Iepe] 3aKOHOM, IPE3yMIIMH HEBUHOBHOCTH, CIPABEJIUBOCTH U
NpenynpeXIeHns aIMUHUCTPATHBHBIX TPOCTYIKOB. (cTaThs 4 Komekca 06
AnmvunuctpatuBHbIX ITpocryrkax).

Marepuansuble HopMbl Kofekca, yctaHaeauBas BUI IPOCTYIIKa, obec-
NIeYMBaIOT IIpaBa M 3aKOHHBIE MHTEPEChl KaXJI0ro cyobekTa B cdepe aj-
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MHUHHUCTPATHBHOTO YIpPaBIeHUsI. 3aKOHOAATEIbCTBO 00 aqMUHHCTPATUB-
HBIX MPOCTYIKAX (aAMUHUCTPATUBHBINA HEIUKT) PEryIHUpyeT CHOPBI, BO3-
HUKAIOUIME MEXIy MOJHOMOYHBIM OPraHOM U (PU3MYECKUMH, HOPHANYEC-
KMMHM M JOJDKHOCTHBIMU JIMLAMU B CBS3U C JIMMHUCTPATHBHBIMU IPO-
CTyIIKaMM, B KAUeCTBE OCHOBHOIO CyOBEKTa B JAQHHBIX OTHOILIEHHSX BbI-
CTyHaeT YIOJTHOMOUYEHHBI TOCYAapCTBEHHbIH OpraH.

Oprassl (JOJKHOCTHBIE JIMLA), YIIOTHOMOUYEHHbIE paccMaTpuBarh Aena
00 aJIMHHUCTPaTUBHBIX IPOCTYyNKaX, ykazanel B crathe 40 Komekca 00
AnmvunucrpatuBHbix [Ipocrynkax. Ha ocHOBaHMM maHHONM HOPMBI, Aena
00 JIMMHUCTPATHBHBIX MPOCTYIIKAaX, PAaCCMATPUBAIOT palOHHbIE (TOPOA-
CKME) CyIbl, KOMHCCHN (KOJUIETMAIBHBIM OpraH) IO 3alluTe AE] U IpaB
HECOBEPIIEHHOJIETHUX, COOTBETCTBYIOILIME OpPTraHbl UCIIOJHUTENbHON Bila-
ctv, Lentpansublii baHk, cTpykTypa (IOKHOCTHBIE JIMLA), CO3MAHHAs
COOTBETCTBYIOLMM OPraHOM HCIIOJTHUTEIBHON BJIACTH.

YnonHoMoueHHBII OpraH (JOJKHOCTHOE JIMLO), IIPU IPUMEHEHUH Mep
OTBETCTBEHHOCTH IPOTHB CYOBEKTa, COBEPIUUBLIETO MPOCTYNOK, o0Jaga-
eT MOJTHOMOYMSMH Ha MCHOJIb30BaHUE MEP aIMUHHCTPATUBHOIO MPUHYX-
nenusi. B coorBerctBuu co crareeil 42.1 Konmekca o6 AQMUHUCTpaTUB-
HbIX [IpocTyrnKax, JOIKHOCTHBIE JIMLA, YIIOJTHOMOYEHHbIE pacCMaTpUBaTh
nena 00 aIMMHUCTPATUBHBIX MTPOCTYNKAX, MOTYT IPUMEHSITh aIMUHUCTPA-
THBHBIE B3bICKaHMS, IIpeycMoTpeHHbie B Ocoboii yactu Hactosiiero Ko-
JeKca, TOJbKO MPH MCIIOTHEHUHU CITyX)eOHbIX 00sS3aHHOCTEH.

CornacHo TpeOOBaHUIO 3aKOHOAATETbCTBA 00 AJIMHHUCTPATHBHBIX
IIPOCTYIIKAX, PalOHHBIE (TOPOACKHE) CYIbl, B OTJIMYMU OT OpraHa U JIOJIXK-
HOCTHBIX JIML, MPUMEHSIOIUX QIMUHUCTPATUBHOE B3bICKAHUE, paccMar-
PUBAIOT fieNia 00 aJIMUHUCTPATUBHBIX MPOCTYNKAX, 3aBEPIIAIOIINECs OTHO-
CUTEJIHO TSKKMMM CaHKUMSIMH (B3bICKaHUsAMH). [enma o0 agMuHMCTpa-
THBHBIX IPOCTYIIKaX, PACCMOTPEHHE KOTOPBIX OTHOCUTCS K PpaiiOHHBIM
(ropoickuMm) cyfam, npeaycMoTpensl B crathe 43 Kozmekca 00 Anmunuc-
tpaTuBHbIX IIpocTynkax.

B TO X)e Bpemsi, Kpyr CyObeKTOB, IPUBJIEYEHUE KOTOPBIX K aIMUHHCT-
paTUBHOM OTBETCTBEHHOCTU CUMTAETCS BO3MOXHBIM, YKa3aH B CTaThix 16,
17 u 18 Konekca 06 AnmunuctparuBHbix [Ipoctynkax. K atum cyonek-
TaM OTHOCATCA (PU3NYECKHE, JOJIKHOCTHBIE, a TAKXe IOPUANYECKHE JIULA.

[pomeccyanpHble MpaBuiia PacCCMOTPEHUS JiesT 00 aIMHUHUCTPATUBHBIX
IIPOCTYIKax, ycraHosieHs! B pasaenax III u IV mannoro Kopekca.

Kak BuaHO, 3aKOHOHATENTHCTBO OO0 aIMUHHUCTPATHUBHBIX TMPOCTYITKAX,
pery/mpys poLeccyalbHble IPaBUIa OCYIIECTBICHHS] UCTIOJIHEHUS 110 J1e-
JaM 00 aIMUHHMCTPATHBHBIX IMPOCTYIIKAX, TOYHO OIpelesseT Kpyr opra-
HOB (JOJIKHOCTHBIX JIML), YIOJIHOMOYEHHBIX paccMaTpuBaTh Aena o0 aj-
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MHUHHUCTPATHBHBIX MPOCTYNKAX W CYyOBEKTOB, MPHUBJICYEHIE KOTOPHIX K all-
MHHUCTPATHUBHON OTBETCTBEHHOCTH CUUTAETCS BO3MOXKHBIM.

[TpuHIMIT 3aKOHHOCTH MMeeT oco0oe 3HaueHHe MPH OCYIIECTBICHUU
3a1a4 3aKoHoHaTenbCcTBa AzepOaiiikanckoil Pecrybimuku o6 agMuHICTpa-
TUBHBIX npoctynkax. CortacHo cratbe 6 Komekca 06 AnMHMHUCTpaTHB-
HbIX IlpocTynkax, MOCBSILIEHHOW NPUHLMIYY 3aKOHHOCTH, aIMUHHCTpa-
THUBHOE B3bICKAHUE 3a aIMUHHCTPATUBHbIE MPOCTYIIKU IPUMEHSETCS B CO-
orBercTBUU ¢ HacrosmuM Konekcom. Cobmofenue TpeGoBaHUi 3aKOHO-
JaTebCTBA MPU MPUMEHEHUH Mep MO OOeCre4YeHHI0 HUCIOIHEeHUs 1o Je-
JaM 00 aIMUHUCTPATUBHBIX TMPOCTYIKAX, OOECIIEUUBACTCS MOCPEICTBOM
BEJJOMCTBEHHOT'O KOHTPOJIS CO CTOPOHBI BBILIECTOSIIUX OPraHOB U JIOJIXK-
HOCTHBIX JIMII, CyIeOHOro M MPOKYPOPCKOTO HAI30pa W MpaBoOM Ha o0xa-
JIOBaHMUE.

B Konekce 06 Anmunuctpatussbix [Ipoctynkax ocoboe MecTo ynens-
ercsl npoKypopckoMy Hajzopy. Ha ocHoBanuu cratbu 54.1 Konekca, mpo-
Kypop IPUHUMAET CBOEBPEMEHHbIE MEPBI U1l YCTPAHEHUs ITpaBOHapyIlie-
HMS, TPOU3OLIEALIEr0 MPU MPOU3BOLACTBE IO JejaM 00 aIMUHHMCTPATHB-
HBIX IPOCTYIKaX, U OCYIIECTBIISIET MPOKYPOPCKUI Hal30p Haj MpUMEHe-
HHEM U ucnonHeHneM KOHCTUTYLUM U 3aKOHOB B BEIEHUM ITPOU3BOICTBA
1o JjiesiaM 00 aJMUHUCTPATUBHBIX MPOCTYIKaX.

OcyiecTBieHre MpoKypopcKOro Haa30pa B 00ecredyeHut 3aKOHHOCTU
B MIPOM3BOJCTBE 1O AenaM 00 aJIMUHUCTPATHBHBIX MPOCTYIIKAX, OCHOBAHO
Ha crarbe 133 Koncrurynuu.

Ha ocnoBanmmn wactm 1 cratem 133 KoHctutyuuu, npokyparypa
Azepbaiimxanckoii PecryOnmMKy — OCyIIECTBISIET B TMPETyCMOTPEHHBIX
3aKOHOM IIOpSZIKE M CIIydasiX, Haa30p 3a MCHOJIHEHHEM U IPUMEHEHHEM
3aKOHOB; B IPEIyCMOTPEHHBIX 3aKOHOM CITydasx BO30YX/IaeT yrolOBHbIE
Jiena U BeJIeT CJIE/ICTBHE; MOIEPXKUBAET B CyJle rOCyIapCTBEHHOE OOBHHE-
HHe; BO30yXIaeT B Cy[e UCK; NPUHOCUT IPOTECThl Ha PELIEHUs Cyla.

B cratbe 4 3akoHa A3sepOaiimkanckoii Pecryonuku “O npokyparype”
(manee — 3akoH “O mpokyparype”), Hapgay C APYTMMHU HallpaBIeHUSIMU
AESTEeNbHOCTH TPOKYPATyphl, YKa3aHbl TaKue IOTHOMOUMS, KaK BO30YX-
JICHUE B CyIe UCKa, y4acTHE B Ka4eCTBE MCTLA IIPU PAaCCMOTPEHUH JEN 110
IPaXIAHCKUM M ®KOHOMHUYECKHM CIIOpaM; Y4acThe B Ka4eCTBE CTOPOHbI
IPY PACCMOTPEHUH B CyI€ YTOJIOBHBIX JIelT, 3AIIUTa TOCYIapCTBEHHOTO 00-
BUHEHUS; 110/1auya NIPOTecTa MPOTUB PeIIeHU cya.

CormacHo crarbe 27 gJaHHOrO 3aKOHA MPOKYpPOP, B MOPSAKE U ClIyda-
4X, IPELyCMOTPEHHBIX IPOLECCYATbHBIM 3aKOHOAATEIBCTBOM, I1OJAET
npotecT Npotus peweHuil cyna. [Iporect — sto Xkanoba, mogaBaeMast
IPOKYPOPOM B BBILLECTOSIIMI Cyll Ha pellieHHe cyna Io JIesy, B KOTOPOM
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OH IPUHUMAJ y4acTue, U MpUpaBHUBAEMas MO CBOEMY I[IPaBOBOMY CTary-
Cy W pe3y/bTaTaM K Xanobe MPOTHBOIOIOXHOH CTOPOHBI.

[Tpenesnsl MPOKYpOPCKOro Haa30pa BO BpeMs MCIIOIHEHMS 110 jieflaM 00
aIMUHUCTPATUBHBIX MPOCTYIIKAX, YeTKO ycTaHoBlIeH B Konekce 06 Anmu-
HuctparuBHbiX IIpocTyrnkax.

B crarbe 54.2 Konekca 06 Aamunuctparussbix [IpocTyrikax, ycraHOB-
JIEHO, YTO NPOM3BOLACTBO IO KOHKPETHBIM BHUIAM aJIMUHHMCTPATUBHOIO
IIPOCTYIIKAa HaYMHaeTcs NpoKypopoM. CoriacHO IaHHOM CTaThe, PEeLIeHUe
O Hauaje MPOMW3BOIACTBA MO JejaM 00 aAMUHUCTPATUBHBIX MPOCTYIKAX,
npegycMoTpeHHbIx ctatbsimu 191.1, 195.1, 197.3, 197.4, 197.5, 205, 249,
284.2, 339.2-339.5, 340.2, 341, 376, 399, 410.3, 531, 558.2, 558.3, 559,
563.2, 567, 568, 569, 573, 595.2, 596, 601 u 606.1 nacrogiiero Konek-
ca, npuHUMaerca npokypopoM. Ha ocHoBanuu crarbu 99.3 nannoro Ko-
JeKca, IIPOKYpOp UMEET IPaBo NPUHUMATh PEIIEHUE O Hayale IPOU3BOM-
CTBAa W I10 APYIUM JelaM 00 aJIMMHUCTPATHBHBIX MPOCTYIKAaX.

B crarpax 99.1 u 99.2 nannoro Kopekca, B KauecTBe NMPUYUHBI BO3-
OykIeHUs POU3BOJICTBA 110 JeTy 00 aIMUHUCTPATUBHOM IPOCTYIIKE YKa-
3aHbl BbIABIICHUE ITOJIHOMOYHBIM JOJIKHOCTHBIM JIMLIOM HENOCPENCTBEHHO
WIN C MOMOLIBIO CHELMATBHBIX TEXHUYECKUX CPEICTB, JIOCTaTOYHBIX OC-
HOBaHMI, YKa3blBAIOUIMX Ha HAIMYME aIMUHUCTPATUBHOIO IIPOCTYIKA;
NIOCTYIUIEHUE CBEJEHUH M3 TOCYJApCTBEHHBIX OPraHOB M OpraHU3aLuil
WIM MYHULMIIATUTETOB; CBENEHUS, IpECTaB/IeHHble (PU3MYECKUMU U
IOPUIMYECKUMH JIMLAMUA WIH OMyOJIMKOBAHHBIE B CPEICTBAX MAaCCOBOM
uHgpopmarmu. CBelleHHs paccMaTpUBAIOTCS JOJIKHOCTHBIM JIULIOM, YIIOJ-
HOMOYEHHBIM HayaTh IMPOU3BOICTBO T10 JIey 00 aIMHHUCTPATHBHOM ITPO-
crynke. Hanmmune B JaHHBIX CBENEHMAX IPU3HAKOB aIMHHUCTPATHUBHOIO
IPOCTYIIKa M OTCYTCTBHE OOCTOSITENIBCTB, MCKJIIOYAIOLIUX IPOU3BOJICTBO
1o ey 00 aIMUHUCTPATHUBHOM MPOCTYIIKE, SBIISIETCS OCHOBAaHMEM K BO3-
OyXIEeHUIO Jiesla 00 aJIMUHUCTPATUBHOM MPOCTYIIKE.

[Tpu HanuuuM OHOW U3 NPUYMH, YKa3aHHbIX B crarbe 99.1. Hacrosie-
ro Koziekca, 1 1ocTaTOYHBIX OCHOBAaHMI, YKa3aHHBIX B cTathe 99.2 HacTo-
amero Konekca, NOJIHOMOYHOE JOIXKHOCTHOE JIMLIO BO30YXIAeT MpOU3-
BOJICTBO 10 JieiTy 00 amMuHHCTpaTuBHOM rpoctynke. (Crares 99.3 Konek-
ca 00 AnmmunucTpatuBHbIX [IpocTyrnkax).

AHanmu3 aIMMHUCTPATHBHBIX IPOCTYIKOB, NEPEYUCIIEHHbIX B IIEPBOM
npemtoxennu crateu 54.2 Kogekca 06 AnmunuctparuBHbix [IpocTymkax
MOKa3bIBAET, UTO MPHU COBEPLUIEHUN FOCYIAPCTBEHHBIMU OpraHaMH WA Op-
raHU3aLUAMH, a TaKXe MX HOJDKHOCTHBIMHU JIMLAMH, IIPU BBITOJIHEHUU
BO3JIOKEHHBIX Ha HUX (PYHKLMI, COBEpLIAT aJIMUHUCTPATUBHBIN IIPOCTY-
MOK, HAHOCSIIMIA yIiepO MHTepecaM rocylapcTBa, paBaM M cBOOOIaM ye-
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JIOBeKa, TMPOKYpPOp TMPUHUMAET pelleHre O BO30YXXIEHHH MPOU3BOJICTBA
110 JIAHHOMY aJJMUHUCTPATUBHOMY IIPOCTYIIKY.

B cootBerctBuM co crareeil 54.4 Konekca, mpoKypop, paccMarpuBast
CBEIIEHMs, IpelycMOTpeHHbIe cTtaThaMu 99.1.2 u 99.1.3 Hacrosuero Ko-
JeKca, B TeYEHHE NMATHAILUATU JHEH NPUHUMAET pellieHre O Hayajle Ipo-
U3BOJCTBA M0 JieflaM 00 aJIMUHUCTPATUBHBIX MPOCTYIKAX MM OOOCHOBAH-
Hoe oripeziesieHre 00 OTKJIOHEHUU BO30YXIeHHUs Jiesia 00 aMUHUCTPATHB-
HOM mpoctynike. Komus onpeneneHus HarpasigeTcd MNpPefoCTaBUBIINM
cBezieHMs1 JLaM. [JaHHOe ompenesieHne MOXeT ObITh 00XaTOBaHO B Teue-
HHUE JECATH IHEW CO AHS ero O(ULIMAIBLHOIO MPHUHSATHS BbBILLECTOSIIEMY
IPOKYpOpY JI100 B CYI.

Kak BHIHO, 3aKOHOAATENBCTBO 00 aIMHUHUCTPATUBHBIX MPOCTYITKAX, B
Hessx obecreyeHus 3aKOHHOCTH, MPEIOCTABUIIO MPOKYpOpY MpaBo IpH-
HUMaTh pelieHue o BO30YXIeHUU ITPOM3BOJCTBA 110 Jiesly 00 aIMUHHUCTpa-
THBHBIX HPOCTYNKAX WM OTKJIOHEHUH BO30YXJIEHUSI JaHHOTO MPOU3BOLI-
CTBa TAKXKE B CIIydasx, IPEXyCMOTPeHHBIX ctarbamu 99.1-99.3 Konekca.

Hapsny ¢ atum, B cratee 54.6 Komekca 06 AnmunuctparusHbix [Ipo-
CTyIIKax OTMEYaeTcs, 4TO IPOKYPOp YBEIOMIISIETCS O MECTe U BPEMEHU
paccMoTpeHus Jies1 00 aIMUHUCTPATHUBHBIX MPOCTYIKAX B OTHOIICHUH He-
COBEpIIIEHHOJIETHUX, a TakXe JeJl 00 aIMHUHUCTPATUBHBIX MPOCTYIKAaXx,
BO30YXXIEHHBIX UM II0 COOCTBEHHOW WHMLMaTuBe. [laHHOE 1el0 MOXeT
OBIT paccMOTPEHO 0e3 ydacTHs MPOKYpOpa TOJIBKO B TeX ClIydasx, KOr-
J1a U3BECTHO O CBOEBPEMEHHOM COOOIIEHHH €My O MecTe M CpOKax pac-
CMOTpPEHHUsI JIea WM €CI OT Hero He MOCTYIaIo Xojaraicrtsa 00 OTio-
KEHUM pacCMOTPEHUs Jena.

B 1o xe Bpemsi, 3aKOHOAATEIHCTBO 00 AAMUHUCTPATUBHBIX MPOCTYITKAX
TOYHO YCTAHOBMJIO TIPEJIESbl Y4acTusl MPOKYpopa B CyneOHOM MPOU3BOJI-
CTBE M0 JejlaM 00 aJIMUHUCTPATUBHBIX MPOCTYIKAaX.

Tak, cormacHo cratbe 54.3 Kopekca, IpoKypop TakxKe HMEET IpaBo
NPUHAMATh YJacTHEe B PACCMOTPEHUH Jies 00 aIMUHHCTPATUBHBIX IPO-
CTYyNKax, JaBaTh 3aKJIIOUEHUS] WM XOJaTaiicTBa MO BOMPOCaM, BO3HUKAIO-
MM B XO[€ PacCMOTpPEeHHMs €A, NoflaBaTh MPOTECT HA PELIEHUe WIH OIl-
pezenenre, MPUHATOE 1O AeTy 00 aqMUHHCTPATUBHOM MPOCTYIIKE.

Kak BumHO, Hapsamy c¢ apyrumu npaBamu, B cratbe 54.3 Komekca 00
AnvuHMcTpaTuBHbIX [IpocTynkax mpegxycMoTpeHo elle TpU Mpasa MpoKy-
popa: y4acTBOBaTh IPH PACCMOTPEHHH B Cylie Jiesl 00 aAMUHUCTPATUBHBIX
IPOCTYIKAX; MOAAaBaTh 3aK/II0YEHUE WM XOHATAICTBO IPU PAaCCMOTPEHUU
Aena, MoJaBaTh NPOTECT HA PELIEHHE WM OIPEAEIeHUe, IPUHATOE 110 JIe-
7y 00 aIMUHHCTPATUBHOM IIPOCTYIIKE.
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Hago ormeruts, uto crates 54.1 Komekca 00 AIMHUHHUCTPATHUBHBIX
[Tpocrynkax, npemycMarpuBamolasd IIOJTHOMOYMS IIPOKYpOpa, M CTaTbd
54.3, ycraHasnuBawoolasd 1npasa IpoKypopa, SBJIAI0TC ITOJIOXKEHUSIMH, Ha-
XOIAIIMMHUCA B CUCTEMHOM CBA3U APYr C APYTOM U XapaKTepU3YyKOIIUMHU-
Cs HOPMaTHBHBIM €JMHCTBOM.

Tak, IpoOKypop MOJIy4aeT MpaBO y4yacTHs IPU PaCCMOTPEHUU JIefla B
Cyle, N0jlaur 3aKJII0YEHUS M XONATalCTBa, IOJayu IPOTECTA HA PELICHUE
WU OIpejieieHue, MPUHATOe Mo ey 00 aIMUHUCTPATUBHOM IPOCTYIIKE,
TOJBKO MPH BO30YXIEHUH MPOU3BOACTBA (MPUHSATHU PEIIEHHs) 110 JeIaM
00 aJIMHHUCTPATHUBHBIX MPOCTYMKAaX.

[TomMumo 3TOrO, NMPaBO MPOKYpPOpPA MOJABATh IPOTECT HA PELUEHHS CY-
Jla, yCTAHOBJIEHO Takxke crartbedl 128.1 mannoro Konekca. ComtacHo aToin
HOpMe, (PU3MUYECKOE JIUIIO, B OTHOIIEHUH KOTOPOIO MPUHSTO pelleHHe 1o
neny o0 aIMUHHCTPATUBHOM MPOCTYIKE, 3aKOHHBIN MPEICTaBUTEb HECO-
BEPUICHHOJIETHUX, IPEICTABUTENb IOPUANYECKOIO JIMLA, IMOTEPIEBLINH,
3allIUTHUK U TIPEICTABUTENb, & TaKXe JO/DKHOCTHOE JIMIO, IPEXyCMOT-
peHHoe B crartbe 43.2 Hacrosduiero Kozekca, Moryr o0xanoBarh, a Mpo-
Kypop — OIIPOTECTOBaTh pelleHue M0 Jefy 00 aIMHUHUCTPATUBHOM IIpO-
CTYIIKE.

B Tlocranosnenun Ilnenyma KoncturyumonHoro Cyma ot 2 HosiOps
2016 roma “O TonkoBanuu cratbu 128.1 Konekca AsepOaiimkanckoii Pe-
cyonmuku 00 AnmuHHCTpaTHBHBIX [IpocTynkax”, IpUILTA K TaKOMY 3a-
KJIFOYEHUIO, BBUJLY TOTO, 4TO B cTarbe 128.1 atoro Konekca 4eTko ykaszaH
KPYT CyOBEKTOB, OOIAIAIONIMX TPABOM O0XAIOBAaHHS, OHA HE MOXKET OBITh
NoipoOHO MCTONIKOBaHA U TOJIBKO, TIEPEUYHCIIEHHbIE B 9TON CTaThe JIMIIA,
MOTYT 00XanoBarh, a MPOKYpPOp — OIPOTECTOBATh PEIIEHHE IO JemTy 00
aIMUHUCTPATUBHOM IIPOCTYIIKE.

YuureiBag Benueykazannoe, [Inenym Koncrurynmonnoro Cyna cuuraer,
4ro B cooTBeTcTBUU cO craThed 54.3 Komekca 06 AIMUHUCTpPATUBHBIX
[Ipocrynkax, MpoKypop, MpH y4acTUM B PACCMOTPEHUU Jiel1 00 aAMUHUC-
TPATUBHBIX IPOCTYIKAX, MOXET IOJaBaTh NPOTECT B CyH BBILIECTOSALIEH
WHCTaHIIMY Ha pPEeLeHHE WM ONpelesieHHe, IIPUHATOE N0 JaHHBIM JIeJIaM.

BOra no3uuus [Inenyma Koncrurymmonnoro Cyna cOOTBETCTBYET TaK-
Xe cyneOHO-TIpaBoBbIM pechopMam, MPOBOIUMBIM B HaIllel CTpaHe Mocye
NPUHATHS HOBOM KOHCTUTYIMHU. Tak, B HaIiei crpaHe ObLTH MPUHSITHI HO-
BbI€ 3aKOHOJATEIIbHBIE aKThl, OTBEYAIOIINE TPEOOBAHKSIM MTPABOBOTO TOCY-
JapcTBa U JIEMOKPATHUYECKOTrO OOIIEeCTBA U PEryIUpYIOIIHe JeITeTbHOCTh
IIPABOOXPAHUTENIBHBIX OpPraHOB, B TOM YHCJIE YTOJIOBHBIM, YTOJOBHO-
[Tpoueccyanphbiit, ['paxnanckuii, I'paxnancko-IIpoueccyansubiii Konek-
cbl, Konekc 06 Anmunuctparusseix [Ipocrynkax u np. B HOBoM 3aKko-
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HOJATeIbCTBE HE HAIILTU OTPaXEHHS MHOTHE CTaThbU MPEXHEro COBETCKO-
r0 3aKOHOJATENIbCTBA, ObUIa M3MEHEHa CYTh MHCTHTYTa IPOKYPOPCKOrO
HaJ130pa.

OrpaHnyeHue ydacTs MPOKypopa B IPAXIAHCKOM CYIONPOU3BOACTBE
NIPEyCMOTPEHO TOJIBKO IO JiejiaM 0co0oro mpou3BojacTa. Tak, cormmacHo
cratbe 306.3 I'paxnancko-IIpoueccyansnoro Kopekca AzepOaiiixaH-
ckoii PecnyOmuku (nanee — I'paxmancko-IIpouieccyansubiii Konekc), B
Cllydae COOTBETCTBYIOIIETO OOpallleHus TOCYIapCTBEHHBIX YUpeXICHUN
WIA OPraHu3alui, IPUANYECKUX JIUL, YIPEIUTEIIMU KOTOPBIX SBJISIOTCS
rOCyAapCTBO, I'OCYJapCTBEHHbIE OpraHU3alllu, MPOKYpPOp BIIpaBe IMOIATh
3a4BJICHUE B LIEJSIX 3aAlUThl UHTEPECOB rOCydapcTBa MO AejiaM O Biaje-
HUM, TIOJIb30BAHUU U PACTIOPSKEHUH MMYILIECTBOM Ha IpaBe COOCTBEHHO-
CTH; TIO JIeJilaM O TIPU3HAHUM JBUXKHMOTO MMYIIIECTBa OECXO3JHHBIM U O
NPU3HAHWK TIpaBa TOCYJApCTBEHHOW COOCTBEHHOCTH Ha HEIBHXKUMOE
HMMYIIECTBO.

Ha ocnoBanuu crareu 50.2 I'paxnancko-IIpoueccyansnoro Kopekca,
UCTLAMM TIPU3HAIOTCS (PU3UUECKUE U IOPUIMUYECKUE JIMIA, BO30YIUBILIME
UCK B CBOMX WIM B MHTEpECax JPYruX JIUL, a B CJIy4ae COOTBETCTBYIOLLIE-
ro oOpalieHus Co CTOPOHBI IOPUAMYECKUX JIUII, YUPEAUTETISIMU KOTOPBIX
SBJISIIOTCS TOCYIAPCTBO, TOCYAapCTBEHHbIE YUPEXACHUS] WIM OpraHu3aluu,
— MPOKYPOP, BO3OYAMBIIHNI UCK B IEJISX 3aIUTHI HHTEPECOB TOCYIapCTRa.

Ecnu, B BbIllIEyKa3aHHBIX CIIy4asX, POKYPOP SBJISIETCS UCTLIOM WU 3a-
SBUTEJIEM Ha CyIeOHOM pacCMOTPEHHH TO OH MOXET IMOoAaTh MPOTeCT Ha
cyneOHble akThl. B cooTBeTcTBUM co cratheit 357.3 I'paxmancko-ITporec-
cyarmpHOro Kojekca, mporect mpoKypopa ecTh kamoba B Cyil aresuIsaim-
OHHOW WHCTaHIIUH, ITOJaHHAsl UM I10 JETy, B KOTOPOM OH Y4acCTBYET, U 1O
CBOEM IPaBOBOM CYTM M IIPABOBBIM IIOCIIEACTBUSM IPUPABHUBAETCS K
areUIILMOHHON Xato0e.

A Ha ocHoBanuu cratbu 383.2 YronosHo-IIpoueccyansHoro Konekca,
MIPaBO TOJIa4U aresUISIMOHHOIO MPOTeCcTa UMEET rOCYIapCTBEHHbI 00BU-
HUTEJIb, Y4aCTBOBABLIMI [P PACCMOTPEHUU J€jia B CyIe MepBOM UHCTaH-
LIUU, B TOW YaCTH, B KOTOPOU C/I€JIaHHbIE UM BBIBOJBI U MPEIJIOXKEHUS HE
ObLTM yYTEHBI.

Crnenyer OTMETUTh, YTO, HECMOTPSI Ha UCIIOJIb30BAHUE 3aKOHOJATENIEM
TEPMUHA “TPOKYPOPCKUI HAI30p” JUId BBIPAXKEHUS IEATEJIBHOCTH Opra-
HOB IIPOKYpaTypbl, TEM HE MEHee, OH He PacKpbUl COIEPXKaHHUsI JAaHHOTO
tepMuHa. OHAKO, CyTh U MpeeNbl MMPOKYPOPCKOro Haizopa ObUTM KOH-
KPETHO YCTaHOBJIEHBI B OTPACJIEBBIX 3aKOHONATEJIbHBIX aKTaX, a B CBS3U C
paccMmarpuBaeMbIM BoripocoM — B Koxekca 00 AJMUHHMCTpAaTHBHBIX [Ipo-
CTyIKax.
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[IponeccyaipHOE 3aKOHOIATENILCTBO, KaK IPABUIO, CTaBUT IOJAYy
KamoObl WM TIpOTecTa Ha CyHaeOHble aKThl B 3aBUCHMOCTb OT Y4acTH
JMIIa B Tpoliecce, B KayecTBe CTOpoHbl. [IpaBo mpokypopa mnopaBaTh
IpOTeCT Mo JiesiaM 00 aJIMUHMCTPATUBHBIX IMPOCTYIIKAaX, CBSI3aHO C €ro
y4acTHeM B JaHHOM MpOIlecce POBHO, KaK U B JIPYIHUX IMPOLECCyaTbHBIX
3aKOHOJIATeJThCTBAX.

Kak BujHO, HOpPMBI 3aKOHOJATENbCTBA 00 aAJIMUHUCTPATUBHbBIX
IIPOCTYIKAX, FPaKIAHCKOTO U YTOJIOBHO-IIPOLIECCYATIBHOTO 3aKOHOATENb-
CTBa, a Takxe 3akoHa “O mpokyparype’, 0OyC/IaBIMBaIOT MPABO MPOKY-
popa noAaBaTh MPOTECT Ha Cy[eOHbIE PEeIIeHUs TOIBKO €ro y4acTUeM MpH
paccMOTPEHUM KOHKPETHOIO JIeia B CyJIe.

Hapsny ¢ atum, cienyer otMeTuts, 4to B YronoBHO-IIpoueccyanbHblii
Konexkc, Berynusimii B cuny 1 centaops 2000 roma, B mopsiake ocoboro
npousBoicTBa Obula BKoueHa miaBa LII, mon HasBanuem “Ocyiuectsie-
HUe cyneOHoro Hajizopa’.

Ha ocnoBanum crateu 442.1 YronosHo-IIponeccyansnoro Kopekca,
CyIeOHbIN HAI30p OCYLIECTBIISIETCS B PaMKax CBOUX MOJIHOMOYHUH, COOT-
BETCTBYIOIIIMM CYJIOM TEpPBOM MHCTAHIIUM MO MECTY MPUHYIUTETbHOIO
MIPOBEICHUS CJISNCTBEHHBIX JIEHCTBUI, MPUMEHEHUS] Mepbl MPOLecCyaslb-
HOTO TMPUHYXJIEHUSI WIA OCYILECTBIICHUS! ONIEPATUBHO-PO3BICKHON MEPBI.

CyneOHbIil HAI30p, TaKXe Hallen oTpaxeHue B cratbe 45 3akoHa “O
npokyparype”. Ha ocHOBaHMM HaHHOM CTaTbM, OCYILIECTBIIEHUE NPOKYpa-
TYpOU MPOLIECCYATbHBIX IEUCTBUN, OTPAaHUYMBAIOIINX IpaBa U CBOOOJIBI
YeJsioBeKa M TpaxjiaH, MpearycMoTpeHHbIx KoHcTuTymeit, 1omyckaercs Ha
OCHOBaHMU pEILIEHUs Cyda B TOPSJIKE U CIydasX, YCTAHOBJIEHHBIX 3aKO-
HOM.

[Tnenym Kouncruryimonnoro Cyna, aHanu3upys BblllIEyKa3aHHbIE 3aKO-
HOJIaTeJIbHbIe aKTbhl, IPUXOIUT K BBIBOLY, UYTO MPOKYPOPCKUI HAI30p IO
aenaM 00 aIMUHUCTPATUBHBIX MPOCTYNKAaX, B OTJIMYME OT MPEXHEro 3a-
KOHOJIATeNIbCTBA, HU B KOEM Cilyyae He cliefyeT BOCIHPUHUMATh KaK Hajl-
30p 3a AeATeNIbHOCTHIO CYJOB, IPUMEHEHHeM U ucrnoiHeHueM KoHCTuTy-
UM U 3aKOHOB IPU PACCMOTPEHUS CyldaMH Jel 00 aMUHHCTPATUBHBIX
MIPOCTYIKAX.

Hano otMeTuTh, 4T0 MPOKYPOPCKUI HAI30P 3a IPUMEHEHUEM U UCIIOJ-
HeHreM KOHCTUTYIMU U 3aKOHOB, TipenycMOTpeHHbid B Kogekce 06 An-
MuHHMCTpaTuBHBIX [IpocTynkax, OXBaTbiBasi B OCHOBHOM AESTEIbHOCTb CO-
OTBETCTBYIOIIIMX OPraHOB UCIIOJTHUTEIBHOM BIIACTH, B CBSI3U C UCIIOJTHEHU-
eM M0 JiejiaM 00 aJMUHUCTPATUBHBIX IMPOCTYIKAX, BKIIIOYAET MPUHITHE
Mep Ul CBOEBPEMEHHOIO YCTpaHeHUs! HapYyLIEHUH 3aKOHa, JAOMYLUEHHbIX
NIPU OCYLIECTBIIEHUH AAHHOU JIeSITeIbHOCTH.
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Crarps 24.6 Komekca 06 AnmunuctpatuBHbIX [IpaBoHapymeHusx
Poccuiickoii @enepauyn, 1m0 aHATOTUMYHOMY BOIIPOCY YCTAaHOBWIA, YTO
I'enepanpupiii npokypop Poccuiickoit Denepauuy M Ha3Ha4YaeMble UM
IIPOKYPOPBI, OCYIIECTBIISIIOT B paMKaX CBOMX ITOJTHOMOYMM HAI30p 3a COo-
omogenneM KOHCTUTYLIMM W UCHOJHEHUEM 3aKOHOB IPH MPOU3BOICTBE
1o Jiennam 00 aIMUHUCTPATUBHBIX MPOCTYIIKAX, 32 UCKJIIOYEHUEM JIell, Ha-
XOAIIUXCSA B IMPOU3BOICTBE CYyIA.

Kak BunHO, B 3akoHOmarenscTBe Poccuiickoii Menepauunu, Kak U B 3a-
KOHOfIaTeNnbCTBe AzepOaiimxkaHckoil PecnyOnmuku o6 aaMUHUCTPATUBHBIX
IIPOCTYIKAX, IMPOKYPOPCKUI HAA30p HE PACIPOCTPAHSAETCA HaA Jena, Ha-
XOZALIMECS B IIPOU3BOACTBE CyZa.

OnHako, B OTJIMUME OT 3aKOHOjaTebcTBa A3epOaiikaHckon Pecry0-
JMKW 00 aqMUHHUCTPATUBHBIX mpocTynkax, Komexce Poccuiickoit ®Penepa-
i 00 AnqMuHHCTpaTUBHBIX [IpaBoHApYIIEHHUSX MpeIycMaTpUBaeT MPaBo
IPUHOCUTH MIPOTECT MPOTUB MMOCTAHOBJIEHUS 10 JIey 00 aJIMUHUCTPATUB-
HBIX IIPABOHAPYILLIEHUSAX HE3aBUCHMMO OT y4yacTusi B Jeje IpOKypopa
(cratps 25.11 Konekca Poccuiickoii @efepatuu “O0 AIMUHUCTPATUBHBIX
[IpaBoHapyeHusax”).

Hapdany c atum, [Inenym Koncrurymmonnoro Cyna oTMedaet, 4to npu-
3HaHUE IIPaBa [0a4u IPOKYPOPOM IIPOTECTA HA PELIEHMS CyAa, BBIHECEH-
HbIE 110 Jej1aM 00 aJMUHHUCTPATUBHBIX MPOCTYIIKaxX, 0e3 ero yyacThs MOX-
HO pacLeHuBaTh KaK HapylleHHe NpeaycMOTpeHHOM crarberd 127 Kon-
CTUTYLIMU HE3aBUCUMOCTH CYAEH, YCIIOBUN OCYLIECTBICHUS NIPABOCYAMS, a
TaKX€ PaBHOIIPaBUs CTOPOH M IPUHLIUIIOB COCTA3ATENIBHOCTH, U KAK BMe-
LIaTeIbCTBO B MX ITPaBa, 4 TAKXKE B HE3aBUCHMYIO [IESTEJIBHOCTh CYHOB.

Hapany c BeineykasannaeiM, Ilnenym Koncturynmonnoro Cynma eme
pa3 IOBOOUT JIO CBEIEHUS CYAOB, UTO YUUTHIBAs paccCMOTpeHue Aei o0 aj-
MUHHMCTPATUBHBIX IPOCTYNKAaX B YIPOIIEHHOM IOPS/IKE, BO3MOXKHOCTb
NIPUMEHEHUsS] COIIAaCHO TPEeOOBAHMIO 3aKOHOIATENILCTBA AJIMUHHUCTPATHB-
HOTO B3bICKAHUSI B OTHOILIEHUU JIMLIA, COBEPLUMBIIETO aJIMUHUCTPATUBHBII
MIPOCTYIOK, TOJILKO B TPEXMECSYHBIN CPOK, a TAKXKE TO, YTO 3aBEpLICHUE
COCTaBJIEHHBIX MaTE€PUAIOB OTHOCHUTCS HEMOCPEICTBEHHO U K MX 00s3aH-
HOCTSIM, OHH JOJKHBI OOBEKTHBHO M OECIIPUCTPACTHO paccMaTpUBaTh MO-
CTYNHBIIME MaTepHaibl C COOJIOAEHHEM 3aKOHONATEIbCTBA, BO3IEPKU-
BaThCid OT MX HEOOOCHOBAHHOTO BO3BpAlIEHUs, 00eCHeYnBaTh CBOEBpE-
MEHHOE HallpapJIeHHe amneJUIIHOHHBIX Xao0 (TpOTECTOB), MOJAHHBIX Ha
PELICHUs] U ONPEAETICHNs Cyda B CYI BBIIIECTOAIIEH MHCTAaHIMH. Takxe
CIIeyeT OTMETUTb, YTO JOIKHOCTHOE JIMIO, COCTABHBIIIEE MPOTOKOJ 00
AIMUHHUCTPATUBHOM IIPOCTYIIKE M3 YKa3aHHOro ormpenesieHuss CymraibIT-
CKOT'0 TOpPOACKOIO CyJa MO HACTOSIIEMY [Ny, MOT 3alIUTUTh CBOIO ITO3U-
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VIO, TIO/IaB areJUTAIIMOHHYI0 Kamo0y B MPEIyCMOTPEHHBIN 3aKOHOIATEITh-
CTBOM CpOK.

Ha ocHoBanum BbiieykazanHoro, Ilnenym KoncrtutyumonHoro cyna
IIPUXOOUT K TaKOMY BBIBOLY, YTO B COOTBETCTBHU cO crartbher 54.3 Ko-
nekca 00 AnMmuHHCTpaTUBHBIX [IpocTynKax mpokypop, B ciydae ero yva-
CTUSl B PacCMOTpEHMH Jiesl 00 aIMUHHMCTPATUBHBIX IPOCTYIKax, BIIPaBe
10/1aBaTh MPOTECT HA PEIIeHUs WIM ONpelesieHHs, PUHSThIE CYIOM I10
JAHHBIM JIEJIaM.

PykoBonctBysch yacteio VI cratbu 130 Koncruryimu AszepOaiiikan-
ckoi Pecryormuku, crareamu 60, 63, 65-67 u 69 3akona AszepOaiimkaH-
ckoii Pecriyonmuku “O Koncrurymmonnom Cype”, Ilnenym Konctutynu-
onHoro Cyna AsepOaiimxaHckoil Pecryoniku

IHOCTAHOBMUI:

1. B coorBercTBuM co cratheit 54.3 Kopekca AzepOaiiixanckoii Pe-
cnyonmuku “O6 AnmuauctpatuBHbIX [IpocTynkax™ mpokypop, B ciydae
€ro y4acTusi B paCCMOTPEHHUH Jiell 00 aIMUHUCTPATUBHBIX IPOCTYIKAaX,
BIIpaBe IOjaBaTh MPOTECT HA PEUICHUS WIU ONpeIesIeHUs], TPUHSIThIC
CY/IOM II0 JAHHBIM JEJIaM.

2. [locTaHoBneHNE BCTYMAET B CUJIY CO JHS OMyOJIMKOBAHUS.

3. IMocranoBnenue omyOnMKOBaTh B razerax “AszepOaiimxan”, “Pec-
nyonuka”, “Xanr razetu”’, “bakunckuii pabounii” u “BectHuke KoH-
crutyuronHoro Cyna AsepOaiiixanckoii PecryOmuku™.

4. TTocTaHOBIIEHHE SBISETCS OKOHYATEIBHBIM U HE MOXET OBITH OT-
MEHEHO, U3MEHEHO WM O(UIMAIBHO UCTOJIKOBAHO HU OJHUM OPraHOM
WA JIAIIOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Article 54.3 of the Code on Administrative
Offences of the Republic of Azerbaijan

31 January 2017 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan
composed of Farhad Abdullayev (chairman), Sona Salmanova, Sudaba
Hasanova (reporter-judge), Rovshan Ismaylov, Mahir Muradov, Jeyhun
Garajayev, Rafael Gvaladze, Isa Najafov and Kamran Shafiyev;

attended by the Court Clerk Faraid Aliyev,

representatives of interested parties — Vidadi Jafarov, Judge of Court
of Appeal of Sumgait city; Eldar Askerov, Senior Advisor of the
Department for Administrative and Military Legislation of Milli Mejlis
of the Republic of Azerbaijan,

expert — Subhan Aliyev, Docent of Board of Constitutional Law of the
Baku State University, Doctor of Legal Sciences,

specialists — Shahin Yusifov, Chair of the Criminal Board of Supreme
Court of the Republic of Azerbaijan; Nazir Bayramov, Head of
Scientific-educational Center of the Prosecutor's Office of the Republic
of Azerbaijan; Sardar Imanov, Public Prosecutor of Sumgait city,

in accordance with the Article 130.6 of the Constitution of the
Republic of Azerbaijan examined in open judicial session via special
constitutional proceedings the case concerning inquiry of Court of
Appeal of Sumgait city on interpretation of Article 54.3 of the Code on
Administrative Offences of the Republic of Azerbaijan.

having heard the report of Judge S.Hasanova, the reports of the legal
representatives of the subjects interested in special constitutional pro-
ceedings and specialists, conclusions of expert, examined the materials
of the case the Plenum of Constitutional Court of the Republic of
Azerbaijan
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DETERMINED AS FOLLOWS:

The Court of Appeal of Sumgait city having applied to the
Constitutional Court of the Republic of Azerbaijan (hereinafter referred
to as the Constitutional Court) asks for interpretation of Article 54.3 of
the Code on Administrative Offences of the Republic of Azerbaijan
(hereinafter referred to as the Code on Administrative Offences).

In the inquiry it is indicates that on April 18, 2016 I.Abbasov, having
appealed to the 3rd Police Department of the Municipal Police
Department of Sumgait city, reported that her brother was beaten by
V.Abbasov, and asked to bring him to trial.

According to this appeal, the Police Department held an investigation
and on the basis of the Article 39.1.2 of the Criminal Procedural Code of
the Republic of Azerbaijan (hereinafter referred to as the Criminal
Procedural Code), the decision on refusal in initiation of legal proceed-
ings has been made.

Then Police Department made the protocol on administrative offense
as of June 7, 2016, which was sent to the Sumgait City Court for con-
sideration.

By the ruling of the Sumgait City Court as of June 7, 2016 the proto-
col on administrative offense made under the Article 157 of the Code on
Administrative Offences concerning V.Abbasov and other documents
were returned to the state body, which made them (the 3rd Police
Department of the Municipal Police Department of Sumgait city).

The prosecutor of the Baku city, having given an appeal protest, has
asked to cancel this ruling of the Sumgait District Court and to adopt the
new decision. The Court of Appeal of Sumgait city, considering the
uncertainty connected with increase in cases of receipt of protests of such
character from Prosecutor's Office and existence at the prosecutor of the
right of giving of a protest by such ruling according to the Code on
Administrative Offences, has come to the decision to appeal to the
Constitutional Court. According to the conclusion of applicant, by the
legislation it is not clearly established by what else ruling the prosecutor
has rights of giving of a protest, along with cases in which he partici-
pates.

The Plenum of the Constitutional Court in connection with the inquiry
considers necessary to note the following.

In the Article 12 of the Constitution of the Republic of Azerbaijan
(hereinafter referred to as the Constitution), ensuring of human rights

76



and civil liberties and an adequate standard of living for the citizens of
the Republic of Azerbaijan is established as the supreme objective of the
State.

State bodies, along with evasion from illegal restriction of the human
rights and freedoms, shall provide legitimacy in society. According to
Article 71.1 of the Constitution, the legislative, executive and judicial
powers shall observe and protect human rights and freedoms fixed in the
Constitution. This regulation of the Constitution, along with remedies of
the human rights and freedoms, provides regulations of protection of
criminal, administrative and other repressive and preventive rights as a
guarantee of these rights.

In the sphere of administration the norms, which protect the adminis-
trative relations are reflected in the Code on Administrative Offences
that came into force on March 1, 2016.

According to Article 2 of this Code the legislation of the Republic of
Azerbaijan on administrative offences has objectives on protection of
rights and freedom of people and citizens, protection of health, sanitary-
epidemiology welfare of population, public moral, property, economic
interest of persons, public order and public security, environment, man-
agement rules, strengthening legalities and preventing administrative
violations.

This Code provides prevention by the state authorities (officials) vio-
lation of humans and citizens' rights and freedoms and respect for these
rights and freedoms (Article 5.2 of the Code on Administrative
Offences).

This Code is based on principles of respect for rights and freedoms of
humans and citizens, legality, equality before law, presumption of inno-
cence, justice and prevention of administrative offences (Article 4 of the
Code on Administrative Offences).

Material norms of the Code provide the rights and legitimate interests
of each subject in the sphere of administration with establishment of a
type of offense. Administrative offenses (the administrative delict) regu-
late the disputes arising in connection with administrative offenses
between legislative authorized bodies and individuals, legal entities and
officials and in these disputes the authorized state body acts as the main
subject.

In the Article 40 of the Code on Administrative Offences are specified
the bodies (officials) authorized to consider the cases connected with
administrative offenses. Based on these norms, the cases connected with
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administrative offenses are considered by district (city) courts, commis-
sions (collegial body) on protection of rights of minors and the Central
Bank, the structure (officials) created by relevant organs of the executive
authority.

The authorized body (official), in case of application of measures of
responsibility against the subject who made offense has powers of coer-
cion of administrative nature. According to Article 42.1 of the Code on
Administrative Offences, officials, authorized to consider cases of
administrative punishments, can apply the administrative punishments
provided by the Special Part of this Code only during execution of serv-
ice duties.

On demand of the legislation on administrative offenses, district (city)
courts, in difference from body and officials applied an administrative
penalty considers the cases concerning the administrative penalties,
which are coming to the end with rather heavy sanctions (punishments).
Cases of administrative offenses which consideration concerns the dis-
trict (city) courts are provided in the Article 43 of the Code on
Administrative Offenses.

At the same time, the circle of subjects which administrative prosecu-
tion is found possible is specified in Articles 16, 17 and 18 of the Code
on Administrative Offences. Among these subjects are individuals, offi-
cial and legal entities.

The procedural order of consideration of cases concerning adminis-
trative offenses are established in Parts III and IV of the present Code.

Apparently, the legislation on administrative offenses, having regulate
a procedural order of implementation of execution on cases concerning
administrative offenses is precisely determines a circle of bodies (offi-
cials), authorized to consider cases concerning administrative punish-
ments and subjects whose administrative prosecution is found possible.

The principle of legality has special value in case of implementation
of obligations of the legislation of the Republic of Azerbaijan on admin-
istrative offenses. According to the Article 6 of the Code on
Administrative Offences, disciplinary actions for administrative viola-
tions are applied in compliance with this Code. Observance of require-
ments of the legislation, when applying measures on provision of execu-
tion of administrative violation cases, is ensured by managerial supervi-
sion of the higher authorities and officials, by court and prosecutor
supervisions and by the right of appeal.
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The special place in the Code on Administrative Offences is allocated
to public prosecutor's supervision. According to the Article 54.1, the
prosecutor undertakes timely measures for elimination of an offense,
committed during proceeding on cases of administrative offenses, and
exercises public prosecutor's supervision over application and execution
of the Constitution and laws under the authority of proceeding on cases
of administrative offenses.

Implementation of public prosecutor's supervision in case of law
enforcement in proceeding on cases of administrative punishments is
based on the Article 133 of the Constitution.

According to the Article 133.1 of the Constitution the Prosecutor's
Office of the Republic of Azerbaijan, in the procedure and cases, speci-
fied by law, exercises control over the accurate and uniform execution
and application of laws; supports in court State prosecution; brings in an
action; institutes and proceedings and holds investigations; brings objec-
tions to the court's decisions.

In Article 4 of the Law of the Republic of Azerbaijan “On
Prosecutor's Office” (hereinafter referred to as the Law “On Prosecutor's
Office™), along with other activities of prosecutor's office, also specified
such powers as prosecution of claim in court, participation as the
claimant at consideration of cases concerning civil and economic dis-
putes; participation as the party at consideration of criminal cases in
court, to protect crown case; lodging protest against the judgments.

According to the Article 27 of this law, prosecutors in the order and
cases provided by the procedural legislation submit the protest against
the judgments. The protest is the complaint made by the prosecutor in
superior court concerning the judgment on case in which he took part,
and equated on the legal status, legal results to the claim of the counter
party.

The limit of public prosecutor's supervision during execution on cases
concerning administrative offenses is precisely defined in the Code on
Administrative Offences.

In the Article 54.2 of the Code on Administrative Offences, the deci-
sion on the beginning of proceeding on cases of administrative offenses
provided by Articles 191.1, 195.1, 197.3, 197.4, 197.5, 205, 249, 284.2,
339.2-339.5, 340.2, 341, 376, 399, 410.3, 531, 558.2, 558.3, 559, 563.2,
567, 568,569, 573, 595.2, 596, 601 and 606.1 of this Code shall be made
by the prosecutor. Based on the Article 99.3 of this Code, the prosecutor
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is also entitled to make a decision concerning beginning of proceeding
on other cases of administrative offenses.

In the Articles 99.1 and 99.2 of this Code, direct detection or detec-
tion by means of special technical equipment by the authorized official
of the reasonable grounds specifying availability of an event of adminis-
trative offense are the reasons of initiation of proceedings on adminis-
trative offense; receipt of materials from state bodies and organizations
or municipalities; the information provided by individuals and legal enti-
ties or announced in mass media. Information is considered by the offi-
cial who authorized on initiation of proceedings on administrative
offense. The basis for initiation of proceedings on administrative offense
is availability in this information of signs of administrative offense and
lack of the circumstances excluding proceedings on administrative
offense.

At the presence of one of the reasons specified in the Article 99.1 of
this Code and reasonable grounds specified in the Article 99.2 of this
Code, the authorized official initiates proceedings on administrative
offense (the Article 99.3 of the Code on Administrative Offences).

The analysis of the administrative offenses listed in the first sentence
of the Article 54.2 of the Code on Administrative Offences shows that if
state bodies or the organizations, and also their officials, during accom-
plishment of the functions assigned to them, make the administrative
offense causing damage to interests of the state, to the human rights and
freedoms, then the prosecutor makes the decision on initiation of pro-
ceeding on this administrative offense.

According to the Article 54.4 of the Code, the prosecutor, considering
the data provided by the Articles 99.1.2 and 99.1.3 of this Code within
fifteen days makes the decision on the beginning of proceeding on cases
of administrative offenses or reasonable ruling on a deviation of initia-
tion of proceedings on administrative offense. The copy of ruling goes to
the persons who provided these data. This ruling can be appealed within
ten days from the date of presentation in an official order with submis-
sion of the claim to the higher prosecutor or to court.

Apparently, by the legislation on administrative offenses to the pros-
ecutor, with the purpose of law enforcement, was granted the right to
make decisions on initiation of proceedings on administrative offenses or
on a deviation of initiation of proceedings in the cases provided by the
Articles 99.1 — 99.3 of the Code.
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Along with it, in the Article 54.6 of the Code on Administrative
Offences it is specified that the prosecutor is informed concerning the
place and time of consideration of cases concerning administrative
offenses concerning minors, and also the proceedings on administrative
offenses initiated at the initiative of the prosecutor. Such case can be
considered without participation of the prosecutor only when there are
data on the timely information of him concerning the place and terms of
consideration of the case or if there are no petition from him concerning
adjournment of consideration of the case.

At the same time, the legislation on administrative offenses precisely
set a limit of participation of the prosecutor in judicial proceedings on the
case concerning administrative offenses.

Thus, according to the Article 54.3 of the Code, the prosecutor also
has the right to be involved in hearing of cases concerning administrative
offenses, to counsel or submit petitions on the issues arising during con-
sideration of the case, to submit a protest on the decisions or ruling
adopted on the case of administrative offense.

As evident, along with other rights of the prosecutor, in the Article
54.3 of the Code on Administrative Offences are provided three more
rights: to be involved in judicial review of cases concerning administra-
tive offenses; during consideration of the case to submit the conclusion
or the petition, to submit a protest on the decisions or rulings adopted on
the case concerning administrative offense.

It should be noted that Article 54.1 of the Code on Administrative
Offences providing powers of the prosecutor, and the Article 54.3 deter-
mining the prosecutor's rights are articles that are in system connection
with each other and characterized by normative unity.

Thus, the prosecutor can be involved in judicial review of case, sub-
mit the conclusion and the petition, to give a protest on the decisions or
rulings adopted on case of administrative offense only in case of initia-
tion of proceeding (adoption of decision) on the case of administrative
offenses.

In addition, the right of prosecutor to submit a protest against the deci-
sion was stipulated in the Article 128.1 of this Code. According to this
norm, individual, legal representative of the minor, representative of the
legal entity concerning which the decision is adopted, victim, defender
and representative, and also the official provided in the Article 43.2 of
this Code have the right to appeal the decision on case of administrative
offense, and the prosecutor — to protest it.
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In the decision of the Plenum of the Constitutional Court as of
November 2, 2016 “On interpretation of the Article 128.1 of the Code on
Administrative Offences of the Republic of Azerbaijan”, it was conclud-
ed that as in the Article 128.1 of this Code the circle of the subjects hav-
ing rights of submission of the complaint is not specified precisely, then
it cannot be widely commented and only the persons listed in this article
have the right to appeal the decision on case of administrative offense,
and the prosecutor — to protest it.

Taking into consideration the foregoing, the Plenum of the
Constitutional Court considers that according to the Article 54.3 of the
Code on Administrative Offences, the prosecutor, participating at con-
sideration of cases concerning administrative offenses, can submit a
protest to courts of higher instance against the decisions or rulings adopt-
ed on such case.

This provision of the Plenum of the Constitutional Court corresponds
to the judicial and legal reforms undertaken in our country after adoption
of the new Constitution. Thus, in our country the new acts regulating
activity of law enforcement agencies and meeting to the constitutional
state and democratic society, including Criminal, Criminal Procedure,
Civil, Civil Procedure Codes, the Code on Administrative Offences and
other Codes have been adopted. In new legislations many articles of the
former Soviet legislation have been rejected, the essence of institute of
public prosecutor's supervision was changed.

Participation of the prosecutor in civil court was limited and provided
only for special proceeding. Thus, according to the Article 306.3 of the
Civil Procedure Code of the Republic of Azerbaijan (hereinafter referred
to as the Civil Procedure Code) if an appropriate application is filed by
legal entity whose founders are state (state bodies or organizations), a
prosecutor may — for the protection of state interests — give statements on
cases concerning possession of property with regard to ownership right,
its use and disposition thereof; on cases concerning acknowledgement of
movable property ownerless and recognition of state ownership right
over immovable property.

According to the Article 50.2 of the Civil Procedure Code the indi-
viduals and legal entities filing a claim for protection of their personal
interests or interests of a third party, a prosecutor filing a claim for pro-
tection of interests of state upon application of legal entities, founded by
the state or state authorities, or organizations are recognized as the
claimants.
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If the prosecutor is a claimant or the applicant on judicial review in the
above-stated cases, then he can give a protest under judicial acts.
According to Article 357.3 of the Civil Procedure Code, the protest of
the prosecutor is the complaint to court of appeal instance in respect of
case where he participates, and shall be equivalent of appeal complaint
by its legal nature and legal consequences.

According to the Article 383.2 of the Criminal Procedure Code the
public prosecutor participating in the examination of a case in the court
of first instance have the right to lodge an appeal against any part of the
judgment which does not take into consideration his/her conclusions and
proposals.

It should be noted that, despite of usage of term “public prosecutor's
supervision” for expression of activities of legal body of prosecutor's
office, the essence of this term was not disclosed. However, the essence
of public prosecutor's supervision and limits were specifically deter-
mined in the legislation, and in connection with a case in point are deter-
mined in the Code on Administrative Offences.

The procedural legislation, in a single order, delivered submission of
the claim or a protest under judicial acts in dependence on participation
of the person in process as the parties. The right of the prosecutor to sub-
mit a protest on cases concerning administrative offenses connected with
his participation in this process as in other procedural legislation.

Apparently, according to norms of administrative offenses, the civil
and criminal procedural legislation, and also the Law “On Prosecutor's
Office”, the right of the prosecutor to submit a protest to the judgment is
caused only by his participation in consideration in court of the specific
case.

Along with it, it should be noted that the section LII that is referred to
as “implementation of judicial supervision” was entered into the
Criminal Procedural Code, which came into force on September 1, 2000
in an order of special proceeding.

According to the Article 442.1 of the Criminal Procedure Code, judi-
cial supervision is exercised by the relevant court of first instance with-
in the bounds of its authority in places where compulsory investigative
procedures, coercive procedural measures or search operations are con-
ducted.

Judicial supervision, at the same time, found the reflection in the
Article 45 of the Law “On Prosecutor's Office”. Based on this article,
implementation by prosecutor's office of the legal proceedings limiting
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the humans' and the citizens' rights and freedoms provided by the
Constitution is allowed based on the court's decision in order and cases
established by the law.

Plenum of the Constitutional Court, analyzing the above-stated legal
acts, came to such conclusion that public prosecutor's supervision on
cases concerning administrative offenses unlike the former legislation,
neither in activity of the courts, nor during hearing of cases concerning
administrative offenses, should not be accepted as supervision over
application and execution of the Constitution and laws.

It should be noted that public prosecutor's supervision over applica-
tion and execution of the Constitution and the laws provided in the Code
on Administrative Offences includes taking measures for timely elimi-
nation of the violations of the law allowed during implementation of
these activities covering activities of relevant organs of the executive
authority connected with execution on cases concerning administrative
offenses.

On a similar issue the Article 24.6 of the Code on Administrative
Offences of the Russian Federation has established that the Prosecutor
General of the Russian Federation and prosecutors appointed by him
shall exercise, within the scope of their jurisdiction, supervision over
observance of the Constitution of the Russian Federation and the laws
related to proceedings in cases concerning administrative offences,
effective on the territory of the Russian Federation, except for cases
which are being in court proceeding.

Apparently, in the legislation on administrative offenses of the
Republic of Azerbaijan as well as in the legislation of the Russian
Federation, public prosecutor's supervision covers the cases, being in
court proceeding.

However, unlike the legislation of the Republic of Azerbaijan on
administrative offenses, the Code on Administrative Offences of the
Russian Federation provides the right to lodge a protest against a deci-
sion in respect of a case concerning an administrative offence, regardless
of his participation in the case (Article 25.11 of the Code on
Administrative Offences of the Russian Federation).

Along with it, the Plenum of the Constitutional Court notes that recog-
nition of the right of submitting of a protest against the decision adopted
on cases concerning administrative offenses at the prosecutor's partici-
pation is estimated as the independence of judges provided by Article
127 of the Constitution, conditions of implementation of fair trial and
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also as violation the right of equality of the parties and their rights and
also as intervention in activity of the courts.

Along with the specified, the Plenum of the Constitutional Court once
again informs courts that considering hearing of cases concerning
administrative offenses in the simplified order, a possibility of applica-
tion of an administrative penalty only for the term of three months upon
the demand of the legislation concerning the person who has made
administrative offense, and the direct concern towards them of the
applied materials, the arrived materials have to be considered objective-
ly and incessantly with compliance with the law, abstention from their
groundless return, have to provide the timely direction to the court of
highest authority of the appeal complaint (protest) submitted according
to the decision and ruling of court. Also it is necessary to mark that the
official who made the protocol on administrative offense by the ruling
specified by the Sumgait City Court on the given case can protect the sit-
uation with submission of the appeal complaint in term, provided by the
legislation.

On the basis of the above, the Plenum of the Constitutional Court has
come to such conclusion that according to Article 54.3 of the Code on
Administrative Offences the prosecutor involved in hearing of cases con-
cerning administrative offenses, has rights to submit a protest on the
decisions or ruling adopted on this case.

Being guided by the Article 130.6 of the Constitution of the Republic
of Azerbaijan and Articles 60, 63, 65-67 and 69 of the Law of the
Republic of Azerbaijan “On Constitutional Court”, Plenum of the
Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. According to the Article 54.3 of the Code on Administrative
Offences of the Republic of Azerbaijan the prosecutor involved in hear-
ing of cases on administrative offenses shall be entitled to submit a
protest on the decisions or rulings adopted on this case.

2. The decision shall come into force from the date of its publication.

3. The decision shall be published in “Azerbaijan”, “Respublika”,
“Xalq Qazeti” and “Bakinskiy Rabochiy” newspapers, and “Bulletin of
the Constitutional Court of the Republic of Azerbaijan™.

4. The decision is final, and may not be cancelled, changed or offi-
cially interpreted by any institution or official.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

A.Aslanov vo L.Sabizovanin sikayatlori iizro Azarbaycan
Respublikas1 Ali Mahkomasinin inzibati-Iqtisadi
Kollegiyasinin 18 may 2016-c1 il tarixli gorarlarinin
Azarbaycan Respublikasinin Konstitusiyasina vo
qanunlarina uygunlugunun yoxlanilmasina dair

10 mart 2017-ci il Baki sohoari

Azoarbaycan Respublikast Konstitusiya Mohkemesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova, Rovsen
Ismayilov, Ceyhun Qaracayev (meruzegi-hakim), Rafael Qvaladze,
Mahir Muradov, Isa Necafov ve Kamran Sefiyevden ibaret torkibda,

mohkomse katibi — Faraid Oliyevin,

arizoagilor — Adil Aslanov ve onun niimayondasi Muxtar Mustafayevin,
Leyla Sebizova ve onun niimayeandesi Camal Hasenzadenin,

cavabveron orqanin niimayondosi — Azerbaycan Respublikasi Ali
Mahkomasi Aparatinin boyiik maslahat¢isi Nergiz Ocaqverdiyevanin,

miitoxessislor — Baki Apellyasiya Moahkomasinin hakimi Searvet
Hiiseynovun, Azerbaycan Respublikasi Iqtisadiyyat Nazirliyi Aparatinin
Hiiquq sObesinin miidiri Anar Sliyevin, Azerbaycan Respublikasinin
Maliyye Bazarlarina Nezarot Palatasmin Istehlak¢ilarin ve investorlarin
miidafiesi idaresinin bdyilik miitexessisi Emin Salmanovun ve Hiiquqi
tominatlar idarasinin aparici hiiquqsiinas1 Tural Haciyevin, Azarbaycan
Respublikas1 Vergilor Nazirliyi Hiiquq departamentinin bas direktoru-
nun miiavinleri Cavansir Nuriyev vo Anar Rzayevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin V
hissesine miivafiq olaraq, konstitusiya mehkemsa icraat1 qaydasinda agiq
mohkama iclasinda A.Aslanov ve L.Sebizovanin sikayetlori lizro Azer-
baycan Respublikasi Ali Mehkemesinin Inzibati-Igtisadi Kollegiyasinin
18 may 2016-c1 il tarixli gorarlarinin Azerbaycan Respublikasinin Kons-
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titusiyasina ve ganunlarina uygunlugunun yoxlanilmasina dair konstitu-
siya igine baxdi.

[s iizre hakim C.Qaracayevin maruzasini, arizagilerin ve cavabveran
organin niimayendalarinin, miitexassislorin, habelo mahkemae instansi-
yalarinda teraf qismindae istirak etmis soxsin niimayendsalerinin ¢ixisla-
rin1 dinlayib, is materiallarini arasdirib miizakire ederak, Azarbaycan
Respublikas1 Konstitusiya Mehkemasinin Plenumu

MUODYYON ETDI:

Adil Aslanov ve Leyla Sebizova Azerbaycan Respublikasinin Kons-
titusiya Mohkemesina (bundan sonra — Konstitusiya Moehkemaesi) ayri-
ligda miiraciot ederok Azerbaycan Respublikas1 Ali Mehkemesinin In-
zibati-Iqtisadi Kollegiyasmin (bundan sonra — Ali Mehkemenin Inziba-
ti-Iqtisadi Kollegiyas1) 18 may 2016-c1 il tarixli gorarlarinin Azerbaycan
Respublikasiin Konstitusiyasina (bundan sonra — Konstitusiya) ve qa-
nunlarina uygunlugunun yoxlanilmasini xahis etmislor.

Sikayetlorden ve is materiallarindan malum olur ki, A.Aslanov veo
L.Sebizova miixtelif vaxtlarda Azarbaycan Respublikas1 Vergilor Nazir-
liyi yaninda Baki Vergiloer Departamentine (bundan sonra — Baki Vergi-
lor Departamenti) qars1 cavabdehin gorarlarinin logv edilmasi vo sade-
losdirilmis vergi ddoyicisi miikellofiyyatlorinin barpa edilmasi toloblo-
rine dair iddia erizeleri ile 2 sayli Baki Inzibati-Iqtisadi Mehkemesine
miiraciot etmislor.

Iddia erizeleri onunla asaslandirilmisdir ki, onlar sigorta agenti qis-
minda sahibkarliq fealiyyeti ile masguldurlar. Sahibkarliq fealiyyetine
baslayarken vergi orqanlarinda sigorta agenti olaraq sadelosdirilmis ver-
gi odayicisi kimi geydiyyata alinmislar. Vergi agenti qismindo sadolos-
dirilmis qaydada 4 faizle vergi ddesealar do, vergi orqani onlardan son 3
il orzinde olde etdiklori golirden golir vergisi 6domalerini telob etmis-
dir. Vergi orqani 6z gorarlarinda gostermisdir ki, qeyd edilen sigorta
agentlori hliquqi soxs yaratmadan sahibkarliq fealiyyetini hoyata kecir-
diklerine gbére Azerbaycan Respublikast Vergi Macollosinin (bundan
sonra — Vergi Macollosi) 101.3-cli maddesine asasen onlarin vergiyo
colb edilen golirlorinden 20 faiz derace ile vergi tutulmalidir. Belo ki,
onlar sigorta toskilati1 hesab edildiklorinden hemin Macellonin 218.5.2-
ci maddasine uygun olaraq sadelosdirilmis vergi 6dayicisi ola bilmezler.

2 sayli Baki Inzibati-iqtisadi Mehkemasinin 15 sentyabr 2015-ci il ta-
rixli gorart ilo A.Aslanovun iddia telebi tomin edilmis, Baki Vergilor
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Departamentinin 2013-2014-cii iller {izre alave vergi moblaginin hesab-
lanmasi1 barade gorarlari logv edilmigdir.

Baki Apellyasiya Mohkomesinin Inzibati-Iqtisadi Kollegiyasmin 8
dekabr 2015-ci il tarixli qorar1 ile 2 sayli Baki Inzibati-Iqtisadi Mahke-
mosinin hamin goarar1 dayisdirilmaden qiivvede saxlanilmis, cavabdeh
Bak1 Vergilor Departamenti torafinden verilmis apellyasiya sikayaoti to-
min edilmemisdir.

Ali Mahkemenin Inzibati-Iqtisadi Kollegiyasimin 18 may 2016-c1 il ta-
rixli gorar ile cavabdehin kassasiya sikayoti tomin edilmis, Baki Apell-
yasiya Mohkemesinin Inzibati-Iqtisadi Kollegiyasmn 8 dekabr 2015-ci il
tarixli gorari lagv olunmus ve A.Aslanovun iddiasi roadd edilmisdir.

Digar erize¢i L.Sebizovanin sikayetinden ve ona slave edilmis se-
nodlorden goriiniir ki, 2 sayli Baki Inzibati-iqtisadi Mehkemesinin 7 av-
qust 2015-ci 1l tarixli gorari ilo iddia toelobi tomin edilmis, cavabdeh Ba-
ki1 Vergilor Departamentinin vergilorin hesablanmasi baraede 5 may
2015-ci il tarixli gerar1 legv olunmus ve L.Sebizovanin sadealasdirilmis
vergi miksllefiyyeti barpa edilmisdir.

Baki Apellyasiya Mohkemosinin Inzibati-Iqtisadi Kollegiyasmnin 8
dekabr 2015-ci il tarixli gerar1 ile birinci instansiya mahkemasinin ha-
min garar1 deyisdirilmadan qlivveds saxlanilmis, cavabdeh Baki Vergi-
lor Departamenti torafinden verilmis apellyasiya sikayoti tomin edilme-
misdir.

Ali Mohkemenin Inzibati-Igtisadi Kollegiyasinm 18 may 2016-c1 il
tarixli qorar1 ile cavabdehin kassasiya sikayoti tomin edilmis, Baki
Apellyasiya Mohkemosinin Inzibati-Igtisadi Kollegiyasmin 8 dekabr
2015-ci 1l tarixli gorar1 legv olunmus ve L.Sabizovanin iddias1 radd edil-
misdir.

Kassasiya instansiyast mehkemasi har iki gorarini onunla osaslandir-
misdir ki, “sigorta agenti” anlayis1 “sigorta toskilatlar1™ anlayisina daxil
edildiyinden, hamg¢inin qiymsatli kagizlar1 sigortalayarken qiymetli ka-
gizlar bazarinin istirak¢ist hesab edildiyinden onlardan gelir vergisi tu-
tulmalidir.

Orizacilar hesab edirlor ki, kassasiya instansiyast mahkamasinin go-
rarlar1 ilo Konstitusiyanin 29 ve 73-cii maddeloerinin ve Vergi Macollo-
sinin 218.5.2-ci maddesinin telablari pozulmusdur.

Orizagilor konstitusiya sikayetlorini onunla asaslandirmiglar ki, onlar
sigorta agenti qisminda fiziki sexs kimi faealiyyet gostarirler, vergi orqan-
larinda sadealasdirilmis vergi 6dayicisi kimi geydiyyata alinmislar ve on-
larin foaliyyaeti sigorta toskilatlariin fealiyyeti ile eynilosdirile bilmez.
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Konstitusiya Mahkomasinin Plenumu sikayatlorin predmetinin eyni
masaloye aid oldugunu (s1gorta agentinin sadelasdirilmis vergi 6doyici-
si olmaq hiiququndan mehrum edilmesi) nazere alaraq, Konstitusiya
Maohkomasinin Daxili Nizamnamasinin 17-ci maddesinin I hissesine
uygun olaraq onlarin bir icraatda birlagdirilmasini maqseds miivafiq he-
sab etmisdir.

Konstitusiya Mehkamasinin Plenumu sikayetlorle alagedar asagida-
kilar1 geyd etmayi zoruri hesab edir.

Konstitusiyanin 29-cu maddasinin I ve II hissalarine asasen, har ke-
sin miilkiyyet hiiququ vardir. Miilkiyyatin he¢ bir ndviine iistiinliik ve-
rilmir. Milkiyyat hiiququ, o cimleden xiisusi miilkiyyat hiiququ ganun-
la gqorunur.

Konstitusiya miilkiyyat hiiququnu tasbit etmokls yanasi, bu hiiququn
effektiv vasitoelorle temin olunmasina da zemanat vermisdir. Demokra-
tik comiyyeatde miilkiyyetin tam hacmda miidafiesi hiiquqi dovlete xas
olan ali deyerlorden biri kimi qiymatlondirilir.

Konstitusiyada tasbit edilmis hiiquq ve azadliglar har kasin comiyyaet
vo basqa soxslar garsisinda mesuliyyatini ve vezifelorini de shate edir,
ganunvericilikle miioyyon edilmis asaslarla mahdudlasir.

Konstitusiyanin 73-cli maddeasine asasen, qanunla mieyyen edilmis
vergilor vo basqa dovlet 6denislerini tam hocmde ve vaxtinda 6demek
har kasin borcudur. He¢ kos ganunla nezerde tutulmus osaslar olmadan
vo ganunda gosterilmis hacmden slave vergiloer ve basqa dovlet 6denis-
leri 6demaye macbur edilo bilmaz.

Vergilori 6demak veozifasi ilk novbade fordin dovlet qarsisinda icti-
mai-hiiquqi xarakterli vezifosini miieyyon edir vo dovletin sortsiz tole-
bi kimi biitiin vergi d6dayicilarine samil olunur. Vergi 6dayicisinin bu
vazifasinde comiyyatin biitiin {izvlerinin ictimai maraqlar1 6z oksini ta-
pir. Buna gora do dovlet yalniz vergi 6dayicilerinin deyil, hamg¢inin ce-
miyyatin diger lizvlerinin de hiiquq ve ganuni menafelarinin qorunmasi
magqsadile vergi hiiquq miinasibatlorini tonzimlomoak sahesinde qanuni
todbirlor gérmaye borcludur.

Digoer terofden, Konstitusiyanin 73-cli maddesinin II hissasi vergi mii-
nasibatlarinin asas sorti kimi vergilarin vo basqa dovlet 6denislarinin 6de-
nilmesinin yalniz qanunvericiliklo miioyyon edilmasini nazerde tutur.

Konstitusiya Mehkemasinin Plenumu ‘“Azerbaycan Respublikasi
Vergi Macollasinin 78.3, 85.4, 90.3 ve 93.1.1-ci maddelerinin serh edil-
moasine dair” 12 yanvar 201 1-ci il tarixli Qorarinda bildirmisdir ki, ver-
gi orqaninin talebloeri v vergi ddoyicisinin 6hdsalikloeri miigavileden de-
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yil, qanundan irali golir. Mahz bu sebabden vergi orqanlarinin vergi
ddoayicilerine qarst har bir telebi yalniz mévcud qanunvericilik normala-
rina asaslanmaqla irali siiriile biler.

Vergi Macollasinin 3.8-ci maddasine asasen, heg bir soxsin iizerine
bu Macollos ilo miieyyen edilon vergilarin xiisusiyyatlorine malik olan
vo bu Macalle ile miiayyan edilmoayon, yaxud bu Macslls ilo miioyyen
ediloen qaydalardan forqli olaraq miieyyen edilon vergilor 6demoak vozi-
fosi qoyula bilmaz.

Hoamin Macoellonin 3.11-ci maddasine gore ise vergilor haqqinda qa-
nunvericiliyin biitiin ziddiyyetleri ve aydin olmayan maqamlar1 vergi
odoyicisinin xeyrino sorh edilmalidir.

Azorbaycan Respublikast Ali Mehkemaesi Plenumunun “Vergi qa-
nunvericiliyinin iqtisad mahkamsalari tarefindan totbiqi tecriibasinin ba-
zi moasalaleri haqqinda” 27 noyabr 2003-cii il tarixli Qerar1 ilo mehke-
molore tovsiye edilmisdir ki, Vergi Macollosinin 3.11-ci maddesine
osason vergilorle bagl islore baxilarken is lizre aydin olmayan maqgam-
lar, vergiloer haqqinda ganunvericiliyin biitiin ziddiyyetleri ve aydin ol-
mayan hallari, habelo vergi qanunvericiliyinin pozulmasinda vergi 6de-
yicisinin tegsirinin olmasinda aradan qaldirilmaz siibhalar oldugda onlar
vergi 0dayicisinin xeyrine sorh olunmalidir.

Qeyd olunmalidir ki, miiasir bazar miinasibatlorinde subyektlorin so-
lahiyyatlorini, vozifo ve hiiquqlarini tonzimloyon qanunvericilik norma-
larinin aydinlig1 ve miieyyenliyi xiisusi ehemiyyaet kosb edir.

Vergi Macollasinin 13.1-ci maddesine miivafiq olaraq, bu Macallado
istifade olunan miilki, aile ve Azarbaycan Respublikasinin diger qanun-
vericilik sahsalerinin anlayislari, eger bu Macellads digar mana nazerds
tutulmamisdirsa, heamin gqanunvericilik sahaloarinde gebul edilmis mona-
da tetbiq edilir.

Bu baximdan sikayetde qaldirilan measalelorin halli tigiin ilk névbada
sigorta miinasibetlorine, “sigorta togkilati” ve “sigorta agenti” anlayis-
larina miivafiq qanunvericilik aktlarina miiraciot etmoklo aydinliq gotir-
moak lazimdir.

Azearbaycan Respublikas1 Miilki Macaellesinin (bundan sonra — Miilki
Macollo) 884.1-ci maddesine asasen, sigorta miinasibatlori sigortalinin
vo ya sigorta olunanin emlaki, hayati, saglamligi, miilki masuliyyaeti, qa-
nunvericiliklo qadagan olunmayan foealiyyeti, o climleden sahibkarliq
foaliyyati ilo bagli olan amlak menafelorinin miidafiasi sahasindo risk-
lorin 6tiirtilmoasine ve ya boliisdiiriilmesine osaslanir.
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Miilki Macoellenin 884.2-ci maddesine gora, sigorta vo ya tokrar si-
gorta miigavilesinin terafi olan, yaxud bele miigavilonin hayata kegiril-
mosi lizro hiiquqlara ve (ve ya) vezifalere malik olan soxsler sigorta
miinasibatlerinin subyektloridir. Homin Macellonin 883.1-ci maddesin-
de s1gorta miigavilasinin anlayisi agiglanaraq gosterilir ki, sigorta miiqa-
vilesi sigortalinin miivafiq sigorta haqqr 6demasi miiqabilinde sigorta
obyektinin meruz qala bilacayi risklorle bagl itkiloerin, deyan zererin
avazinin ve ya razilagdirilan pul meblaginin miiayyoan bir hadisenin bas
vermasi asasinda ddenilmasinin sigortagi torafinden 6hdelik kimi gotii-
riilmasi sortlorinin tasbit edildiyi razilasmadir. Bu Macellonin 884.3 vo
884.4-cli maddaloari ise sigortagini vo sigortalini sigorta miiqavilesinin
torofi adlandirir.

Miilki Macallenin 937.1, 937.2 ve 938.1-ci maddslarine uygun ola-
raq, sigorta (tokrarsigorta) miiqavilesi toroflor arasinda hem birbasa,
ham do sigorta vasitogilerinin — sigorta agentlarinin ve ya sigorta bro-
kerloerinin xidmatinden istifade etmoakle baglana biler. Sigortagt miioy-
yon sigorta emeliyyatlarinda onun adindan ¢ixis eden sigorta agentinin
vasitacilik xidmetlorinden tapsiriq miigavilesi baglamagqla istifade ede
biler. Siorta miiqavilesi sigorta agenti vasitoesile baglandiqda sigorta
agenti miiqavileni hamin sigortacinin adindan yalniz onun yazili qayda-
da verdiyi selahiyyot asasinda imzalaya biler.

“Sigorta foaliyyeti haqqinda” Azerbaycan Respublikasi Qanununun
(bundan sonra — “Sigorta fealiyyeti hagqinda” Qanun) 5.2-ci maddesine
goroa, sigortagilar, tokrarsigortacilar, sigorta vasitogilori, aktuariler, miis-
toqil auditorlar, miistoqil ekspertlor vo siorta sahasinde yardimgi foa-
liyyet gostoran hiiquqi sexsler sigorta bazarinin pesokar istirak¢ilaridir.

Homin Qanunun 82.1 vo 82.2-ci maddelerinde gosterilir ki, sigorta
agentlori vo sigorta brokerlori sigorta vasitogilori hesab edilir. Sigorta
agenti sigortacinin adindan ve onun verdiyi selahiyyatlor daxilinde si-
gorta miiqavilelerinin baglanmasinda, davam etdirilmasinde vo ya yeni-
leanmasinda, habelo toraflor arasinda danisiglarin aparilmasinda vasite-
cilik foaliyyeti gostoren fiziki, yaxud hiiquqi sexsdir. Sigorta agenti bir
neco sigortacinin sigorta agenti kimi foaliyyeat gostors biler.

Yuxarida qeyd edilen ganunvericilik normalarindan goriindiiyi kimi,
sigorta agenti sigorta miigaviloesinin terafi hesab edilmir vo sigortali qar-
sisinda sigorta riski ilo bagli hor hansi1 6hdelik dagimir. Siorta agentinin
foaliyyati sigorta foaliyyetina, sigorta agentlori iso sigorta bazarinin pe-
sokar istirak¢ilarina aid edilse de, onlar1 “sigorta toskilati” hesab etmok
olmaz.
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Belo ki, qlivveden diismiis “Sigorta haqqinda” Azerbaycan Respubli-
kas1t Qanununun 1-ci maddesinds sigortagiya asagidaki kimi anlayis ve-
rilmisdi:

“Sigortac1 — yalniz sigorta vo tokrar sigorta foaliyyetini gostermoek
moagqsadile yaradilmis, qanunvericiliklo miieyyenlosdirilmis qaydada
xiisusi raziliq almis hiiquqi sexs olan sigorta toskilatidir”.

“Sigorta toskilat1” anlayisindan hazirda qlivvede olan “Sigorta foaliy-
yoti hagqinda” Qanunda istifade olunmasa da, Miilki Macellenin 312.2-ci
maddesinda bu anlayisdan istifade edilmisdir. Homin maddeye gore,
ogor asya sigortalanmigsa, sorait pislogdikdon sonra sigorta toskilati si-
gortaliya sigorta mablogini yalniz zerarin bas vermesi faktinin ipoteka
saxlayana bildirildiyi vaxt 6deye biler. Homg¢inin, “Sigorta fealiyyeti
haqqinda” Qanunun 1.1.3-cii maddasi sigortagi anlayisini miioyyen edo-
rok gostorir ki, sigortact — bu Qanun esasinda sigorta foaliyyetini hoya-
ta kecirmok ii¢lin miivafiq lisenziyaya malik olan, sigorta miigavilesin-
de nezerde tutulan sigorta hadisesi bas verdiyi halda icbari sigorta qa-
nunlarinda ve ya miiqavile ilo miieyyen olunmus qaydada sigorta 6de-
nigini vermoak 6hdoliyi dasiyan sigorta miigavilesinin terafi olan yerli
hiiquqi sexsdir.

Beloliklo, yuxarida gosterilon qanunvericilik normalarindan bele ne-
ticoyo golmok olar ki, sigorta toskilat1 dedikdo, miistorilor qarsisinda si-
gorta 6denisi vermoak 6hdsliyi olan hiiquqi sexs (sigorta sirketi) nezer-
do tutulur. Sigorta agentinin ise bu név 6hdaliyi yoxdur ve onun isi yal-
niz sigorta mohsullarinin satisinda vasitogilik etmokdir. Sigorta agenti
sigorta miiqavilasi lizre sigortaginin 6z 6hdsliyini yerine yetirmasino vo
sigorta 0denisinin hayata kecgirilmoasine gore mosuliyyat dagimir. Elace
de, sigorta agenti sigortacit olmadan, yaxud sigortaci ilo sigorta agenti
xidmetine dair miiqavile baglamadan serbast sokilde sigorta miigavile-
si baglaya bilmoz.

Qeyd olunmalidir ki, Vergi Macollosinin 116.1-ci maddesinde istifa-
de edilen “sigorta toskilat1” sézleri “Azerbaycan Respublikasinin Vergi
Macollosindo doyisiklikler edilmasi haqqinda™ Azerbaycan Respublika-
siin 2012-ci il 21 dekabr tarixli Qanunu ile “sigortagilar” sozii ilo ovez
edilse da, hemin Macellenin 218.5.2-ci maddasinda “sigorta toskilat1”
sOzlori oldugu kimi saxlanilmisdir.

Bununla yanasi qeyd etmok lazimdir ki, sigortaginin ictimai ehomiy-
yotli qurum olmasini, bagladigi sigorta miiqavilalori lizre sigortalilar
qarsisinda 6hdalik dasimasini nezere alaraq, qanunverici sigortalilarin,
hemg¢inin dovlatin menafelorinin miidafiosi moagsadile sigortacilar ticlin
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sohmdarlar, korporativ idareetmoa, macmu kapital ve s. masalalore dair
konkret toloblor miioyyen etmisdir. Belo ki, “Sigorta fealiyyeati haqqin-
da” Qanunun 7.6-c1 maddesine asasen, sigortagr kommersiya toskilati
olan hiiquqi sexs olmaqla yalniz a¢iq sehmdar cemiyyaeti teskilati-hiiqu-
qi formasinda faaliyyet gostera biler.

Lakin moévcud qanunvericilik sigortagidan forqli olaraq, sigorta agen-
tinin sahibkarliq subyekti kimi hiiquqi formasina xiisusi teleb qoymur.
“Sigorta fealiyyeti hagqinda” Qanunun 82.7-ci maddesine osasen, hii-
quqi soxs olan sigorta vasitocileri istonilen toskilati-hiiquqi formaya ma-
lik ola biler.

Movcud ganunvericilik normalarindan ¢ixis ederak Konstitusiya
Mbohkemaesinin Plenumu geyd edir ki, si§orta agenti sigorta miiqavilale-
rinin baglanilmasinda vasitogilik funksiyasini yerine yetirdiyinden onun
sigorta miinasibotlorinde statusu fakultativ xarakter dasiyir. Mohz bu se-
babdan sigorta agenti sigorta miigavilasi lizro torof hesab edilmir, asas
ohdoliklari dagimir ve “sigorta toskilat1” anlayisina daxil deyildir.

Sigorta agentinin foaliyyeti maliyye miinasibatleri ile baghdir. Vergi
Macollasinin 13.2.14.7-ci maddasine asasen, sigorta vo tokrar sigorta
omoliyyatlari, habelo bu emsaliyyatlarla bagli sigorta agenti ve sigorta
brokeri xidmetloeri maliyye xidmatlari sirasina daxildir. Vergi Macalle-
si maliyyo xidmati ilo moasgul olan subyektlorin sadelosdirilmis vergi
odayicisi olmasina gadaga qoymur.

Eyni zamanda geyd edilmalidir ki, vergilorin novlar iizro bolusdiiriil-
moasi vasitasile dovlat balanslasdirilmis igtisadi ve maliyye siyasati he-
yata kegirir. Sahibkarliq fealiyyatinin kigik, orta ve iri ndvlere boliinme-
si, hamginin vergilerin gqanunvericiliklo miiayyon edilmis gqaydada ko-
niillli ve soffaf 6denilmasini temin etmok moqsadi dasiyir. Azad sahib-
karligin ve xiisusen kicik sahibkarligin inkisafi maqsedile dovlat bu név
foaliyyote dair miitenasib sokilde imtiyazli 6danisler (sadelosdirilmis
vergi va s.) totbiq edir.

Sadolesdirilmis vergi kicik sahibkarligin inkisafina yonealen ve hemin
sahado vergi 0dayicileri li¢lin asan, iimumilesdirilmis vergi 6demalori
soraitinin yaradilmasina xidmet edir. Vergi qanunvericiliyinds kigik sa-
hibkarliq subyektlorinin dairesine ayda vergi tutulan emaliyyatlarin hoc-
mi 200.000 manatdan az olan sexslor aid edilmisdir.

Vergi Macollosinin 218.1-ci maddeasine osason, asagida gostorilon
soxslor sadelesdirilmis verginin 6dayicisi olmaq hiiququna malikdir:

* bu Macollonin XI foslinin miiddealar1 nezere alinmaqla, 9DV

moagsadlari liclin qeydiyyata alinmamis vo ardicil 12 ayliq dovriin
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istonilon ayinda (aylarinda) vergi tutulan emsliyyatlarin hacmi
200.000 manat ve ondan az olan soxslar;

* vergi tutulan emaliyyatlarinin hocmi ardicil 12 ayliq dovriin istoni-
len ayinda (aylarinda) 200.000 manatdan artiq olan ticaret ve (vo
ya) ictimai iase foaliyyeti ilo mesgul olan sexsler;

* bina tikintisi fealiyyaeti ilo masgul olan sexslor (6ziine mexsus ve ya
colb edilon vesait hesabina ohalinin fordi (sexsi) ehtiyaclarin1 6de-
moak ve ya kommersiya magsadlari iigiin 6z giicii ilo vo ya miivafiq
ixtisasli pesokar sifarisci vo ya podratgi celb etmokls bina tikdiren,
habelo bu tikintinin ve ya basa ¢atmis obyektin miilkiyyotcisi olan
hliquqi ve ya fiziki soxslar).

Vergi Macollesinin 218.5-ci maddesine asasen, asagida gostorilen
soxslorin sadelesdirilmis vergi ddayicisi olmaq hiiququ yoxdur: aksizli
mallar istehsal edon soxslor; kredit vo sigorta toskilatlari, investisiya
fondlar1, giymetli kagizlar bazarinda lisenziyalasdirilan sexsler, lom-
bardlar; geyri-dovlet pensiya fondlari; emlakin icareye verilmesinden
vo royaltiden golir alde edon soxslor; miivafiq icra hakimiyyati orqani
torofindon miioayyon edilmis toebii inhisar subyektlori; miilkiyyeatinde
olan asas vesaitlorin ilin avvaline (bu Macellenin 218.1.2, 218.1.3 vo
218.4-cli maddalerinde gosterilon soxsler istisna olmaqla) qaliq deyeri
1.000.000 manatdan artiq olan sexsler.

Belolikla, Vergi Macollosi kicik sahibkarligla masgul olan subyektlo-
ro sadealosdirilmis vergi metodunu serbast segmok hiiququ verir, digor
torofden ise hemin Macellenin 218.5-ci maddasinde mahiyyet etibar
ilo boyiik dovriyye vesaitlori olan subyektlorin, yoni banklarin, sigorta
toskilatlarinin, investisiya fondlarinin, lombardlarin ve digearlerinin bu
metoddan istifadesine qadaga qoyur.

Qeyd olundugu kimi, sigorta agenti mahiyyet etibar1 ilo kigik sahib-
karliq subyekti sayilir vo sigorta miinasibatlorinde vasita¢ilik funksiya-
sin1 yerino yetirorok miikafatin1 komissiya seklinde alir. Sigorta agenti-
nin alde etdiyi komissiya miikafat1 tam sekilde onun goliri sayila bil-
moz. Ona goro ki, sigorta agentinin vasitocilik funksiyasinin icrasinda
mileyyen xarclar de nezerde tutulur (teskilatgiliq, karglizarlig, neqliyyat
vo s.) vo bu baximdan komissiya miikafatinin bir hissesi hamin xorcle-
rin 6denilmasine istifade olunur. Buna asaslanaraq qeyd edilmalidir ki,
sigorta agentinin olde etdiyi komissiya miikafatinin tam hocmi vergi
O0denilmesi obyekti hesab edile bilmez.

Vergi Macollasinin 24.0.1-ci maddeasine asasen, vergi orqanlari ver-
gilorin diizglin hesablanmasina, tam ve vaxtinda 6denilmasine nezaret,
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vergi ganunvericiliyina tam ve deqiq riayet etmayi tomin etmok vozifo-
sini dastyir. Vergi 6doayicisi terafinden her hansi qanun pozuntusu bas
verdikda, vergi orqanlar1 vaxti-vaxtinda onu askar edib tegsirini siibut
etmoli vo masuliyyat ndviinii tetbiq etmalidir.

Vergi Macoallosinin 94.0-c1 maddesina uygun olaraq, vergi ddayicisi-
nin hesablamalarinin sehv oldugunu siibut etmoak vezifoesi vergi orqani-
nin, vergi orqaninin hesablamalarinin sehv oldugunu siibut etmok vozi-
fosi 1se vergi 0dayicisinin lizerine diisiir.

Nozoera alinmalidir ki, vergi miinasibetlorinde “vicdanliliq prezump-
siyast” movcuddur. Bu prezumpsiyaya asasen, hor bir vergi 6dayicisinin
glizastli vergi 6demak imkani alde etmasi iqtisadi cehatden 6ziinii dog-
ruldur, vergi bayannamasinda gdsterdiyi hesabatlar iso mahiyyatine go-
ro oldugu kimi gobul edilmalidir. Vergi 6doyicisi terafinden vergi or-
qanlarina qanunvericiliyo uygun toeqdim edilon giizostli vergi 6domole-
r1 8lde etmoak liclin tolob olunan senadlerin tamlig1, dlizgiinliiyii, rosmi-
liyi miivafiq qaydada vergi organlar1 terefinden miibahiselondirilmadik-
do, hoamin mealumatlar asas verir ki, vergi 6doyicisi vergi giizostlorini al-
de etmakdoe haqli hesab edilsin.

Beloliklo, sadelosdirilmis vergi 6dayicilerinin bu vergi 6deme meto-
dundan istifade etmoloarine hiiquqi asaslar olmadiqda vergi organlar1 he-
min fakti Vergi Macollasinin 94.0-c1 maddesine gora siibut etmali vo
golir vergisinin tam ve vaxtinda 6denilmasine nazarsat etmslidirler. Di-
gor halda sigorta agentinin sadalesdirilmis vergi metodu asasinda vergi
O0demeosi ilo razilasib, lakin uzun miiddet ke¢dikden sonra (3 ilden ¢ox)
bu metodun istifadesini qanunsuz hesab ederok, onun toqsiri olmadigini
nozoro almadan, hemin subyekto garsi maliyye sanksiyasiin tatbiqi
Vergi Macollosinin 54-cti maddasinin talablarinin pozulmasina gotirib
¢ixarmis olar.

Insan Hiiquglar1 {izre Avropa Moahkemesi (bundan sonra — Avropa
Mohkoemasi) vergi ganunvericiliyi sahosindo “retroaktiv effekt” ilo bag-
It gostermisdir ki, vergi qanunvericiliyinin normalarinin geriye samil
edilmosi effekti “Insan hiiquqlarinin ve osas azadliglarin miidafiesi hag-
gqinda” Konvensiyanin 1 sayli Protokolunun 1-ci maddasinin pozulmasi-
na sabab ola bilar (The National & Provincial Building Society, the Le-
eds Permanent Building Society and the Yorkshire Building Society Bir-
losmis Kralliga qarsi is iizre 23 oktyabr 1997-ci il tarixli Qerar).

Avropa Meahkemaesi Bulves AD Bolqaristana gars1 is lizre 22 yanvar
2009-cu il tarixli Qerarinda sikayetei sirketin dovlet terefinden miioy-
yon edilmis normalara miivafiq vergileri 6demasini vo 6z vezifalerini
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icra etmoamasi hagda malumati olmamasini nezars alaraq hesab etmisdir
ki, o qanuna miivafiq vergi giizostlorini 8lde eds bilordi ve ondan tokra-
ron vergi vo debba pulu tutula bilmez.

Ali Mahkemeanin Inzibati-Iqtisadi Kollegiyas1 18 may 2016-c1 il ta-
rixli gorarlarinda sigorta agentini “sigorta toskilat1” anlayisina daxil ede-
rok onlar1 sadsalesdirilmis vergi 6dayicisi olmaq hiiququ olmayan soxs-
loro aid etmoklo yanlis naticoya golmisdir. Bununla da Mahkeme Kol-
legiyasi apellyasiya instansiyast mehkemaesinin gerarlarini lagv ederak
yuxarida geyd edilon ganunvericilik normalarini onlarin mezmununa uy-
gun olmayan gaydada sorh etmis, naticode Konstitusiyanin 29-cu mad-
desinin I ve II hisselerinin vo 73-cii maddasinin II hissesinin tolableri
pozulmusdur.

Konstitusiya Mahkemasi Plenumunun bu Qerarinda aks olunmus hii-
quqgi movgelari Qararin qiivveye minmasindon sonra yaranan miinasi-
betlare, habelo hazirda mehkemsalarin icraatinda olan miibahisalore sa-
mil olunur.

Yuxarida gostorilonlers asason Konstitusiya Mehkemasinin Plenumu
belo naticoaye golir ki, A.Aslanov ve L.Sebizovanin vergi orqanina gar-
s1 vergi orqaninin alave vergi mabloginin hesablanmasi baredo gorarla-
rinin legv edilmasi vo sadelosdirilmis vergi 6dayicisi miikellefiyyetinin
deyisdirilmesine qadaga qoyulmas teleblorine dair islor {izre Ali Mah-
komonin Inzibati-Igtisadi Kollegiyasinin 18 may 2016-c1 il tarixli qorar-
lar1 Konstitusiyanin 29-cu maddesinin I ve II hissalerine, 73-cii madde-
sinin II hissesine vo Azerbaycan Respublikasi Inzibati-Prosessual Mo-
colloesinin 96-c1 maddesine uygun olmadigindan qlivveden diismiis he-
sab edilmolidir. islore bu Qorara uygun olaraq Azerbaycan Respublika-
siin inzibati vo miilki prosessual qanunvericiliyi ilo miioyyon edilmis
qaydada vo miiddatde yeniden baxilmalidir.

Azorbaycan Respublikas1 Konstitusiyasinin 130-cu maddesinin V ve
IX hisselerini, “Konstitusiya Mehkemasi haqqinda” Azerbaycan Res-
publikas1 Qanununun 52, 62, 63, 65-67 ve 69-cu maddalerini rehber tu-
taraq, Konstitusiya Mehkemaesinin Plenumu

QORARA ALDI:

1. Adil Aslanovun Azerbaycan Respublikas1 Vergilor Nazirliyi yanin-
da Baki Vergilor Departamentina garsi vergi orqaninin alave vergi mab-
loginin hesablanmasi barads gorarlarinin logv edilmasi vo sadelosdiril-
mis vergi 0doayicisi miikellafiyyetinin deyisdirilmasine qadaga qoyul-
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masi tolebine dair is lizre Azarbaycan Respublikas1 Ali Mehkemaesinin
Inzibati-Iqtisadi Kollegiyasinin 18 may 2016-c1 il tarixli qorar1 Azerbay-
can Respublikas1 Konstitusiyasinin 29-cu maddasinin I ve II hisselerina,
73-cii maddesinin II hissesine ve Azerbaycan Respublikasi Inzibati-Pro-
sessual Macallasinin 96-c1 maddesine uygun olmadigindan qiivveden
diigmiis hesab edilsin. Iso bu Qerara uygun olaraq Azerbaycan Respub-
likasinin inzibati ve miilki prosessual qanunvericiliyi ilo miioyyon edil-
mis gaydada ve miiddetde yeniden baxilsin.

2. Leyla Sebizovanin Azarbaycan Respublikast Vergilor Nazirliyi
yaninda Baki Vergilor Departamentine qars1 vergi orqaninin 5 may
2015-ci il tarixli gerarinin logv edilmasi vo sadsalasdirilmis vergi 6dayi-
cisi miikoallofiyyotinin barpa edilmosi tolobine dair is lizre Azerbaycan
Respublikasi Ali Mehkemasinin Inzibati-Iqtisadi Kollegiyasinin 18 may
2016-c1 il tarixli gorar1 Azerbaycan Respublikast Konstitusiyasinin
29-cu maddesinin I vo II hisselorine, 73-cli maddosinin II hissesine vo
Azorbaycan Respublikasi Inzibati-Prosessual Mocellosinin 96-c1 mad-
desine uygun olmadigindan qiivveden diismiis hesab edilsin. Ise bu Qe-
rara uygun olaraq Azarbaycan Respublikasinin inzibati ve miilki proses-
sual qanunvericiliyi ilo miiayyoan edilmis qaydada ve miiddetds yeniden
baxilsin.

3. Qorar darc olundugu giinden qlivveye minir.

4. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bogi” gozetlorinde vo “Azerbaycan Respublikasi Konstitusiya Moahke-
mosinin Malumati”’nda darc edilsin.

5. Qorar gotidir, heg bir organ ve ya soxs terofinden legv edile, do-
yisdirile ve ya rosmi tofsir oluna bilmaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMOCTAHOBIEHMUWE
[UDTEHYMA KOHCTUTYLUHMOHHOI'O CYIA
A3EPBANIIKAHCKOW PECITYBJIMKU

O mpoBepKe COOTBETCTBHS MOCTAHOBJIEHHIT AJJMUHHCTPATHBHO-
DKonommnyeckoil Komternu BepxoHoro Cyna A3zepobaiiikaHcKoi
Pecnyosmnku ot 18 masg 2016 rona KoHncrurynuu u 3aKoHam
A3zepbaiinxkanckoi Pecnyoimku mo xanobdam
A.Acnanosa u JI.Cabu3oBoii

10 mapra 2017 rona ropoa baky

[Tnenym Koncrurynmonnoro Cyna AzepOaitikanckoi PecnyOiuku B
cocraBe ®apxama AOmy/utaeBa (mpencenatenb), Conbsl CalMaHOBOM,
Cynabst T'acanoBoii, Popmana HWcmawnosa, dxeiixyna [apamxaesa
(cympsa-nokiianuuk), Padasna ['Bananze, Maxupa Mypanosa, Hcel
Hamxadosa u Ksampana [aduesa,

¢ yyactueM cekperaps cyna — Mapauna Anuesa,

3asBuTeNieid — Anuig AcliaHoBa W ero npejcraButens Myxrtapa
Mycracgaesa, Jleitmet CabusoBoit u ee mpeacraButens [Ixkamana
I'acan3zage,

IpeICTaBUTeNId OpraHa-OoTBETYMKa — CTapliero KOHCYJbTaHTa
Anapara BepxosHoro Cyma AsepOaiimkanckoii Pecry6nuku Haprus
OpxarpepaneBoi,

CHenualnucToB — cyapu bakunckoro anemranuonHoro cyna Capsara
I'yceiiHoBa, 3aBedymolly0 MPaBOBbIM OTHAEIOM MuHucrepctsa DKOHO-
Muku A3zepOaiixanckoil Pecniyonukun AHapa AnueBa, cTapllero cre-
UaIicTa YIpapieHus 3alluThl norpedureneil 1 nHBecTopoB Ilamarel
10 KOHTPOJIIO 32 (PMHAHCOBBIMH pbIHKaMH A3zepOaiimxkaHnckoii Pecry6-
muky OMuHa CaMaHOBa M BEAYLIETO IOPHUCTA YIIPaBJIE€HUS IPABOBOIO
obecrieuenns [lamarer mo Kontpomio 3a ®dunancoBeiMu PeiHKamu
AszepOaitjkanckoit  Pecnyonmuku  Typana TagxueBa, 3amecTturteseit
reHepajibHOro aupekropa IOpuanueckoro nenaprameHta MuHucTep-

98



ctBa Hamoros Aszepbaiimxanckoit Pecriyomuku [Ixapanmmpa Hypuesa
u Anapa P3aesa,

B cooTBeTcTBUM C YacThio V crarbu 130 Koncturymmm A3zepOaiimxaH-
ckoil Pecnybimku, paccMoTpen B OTKPBITOM CyaeOHOM 3aceaHWH, B
MOPAIKE KOHCTUTYLMOHHOIO CYAOIIPOU3BOACTBA KOHCTUTYLIMOHHOE J€e-
7o, mo xamobam A.Acmanoa u JI.Cabu30Boii O MpOBEpKE COOTBET-
CTBUSl TIOCTAHOBJIEHUU AJIMUHHCTPATUBHO-DKOHOMUYecKoi Komernu
Bepxosnoro Cyna Asepbaiimxkanckoit Peciyonmuku ot 18 masa 2016 roga
KoHctutyuu u 3akoHam A3zepOaiikaHcKoil PecryOomuku.

3acnymas jpokian cyabud JIx.['apamxaeBa mo ey, BBICTYIUIEHUS
IIpEACTABUTEICH 3adBUTEIEd M OPraHa-OTBETYMKA, CIELUAIUCTOB, a
TaKXe IpeICTaBUTENIEN JIMLA y4aCTBOBABLIEIO B KAa4eCTBE CTOPOHBI B
CyneOHBIX MHCTAHIUSAX, U3Y4MB M OOCyIMB MaTepuanbl nena, [lnenym
Koncrurynmonnoro Cyna A3zepOaiimxkaHckoit PecryOmuku

YCTAHOBMUMII:

Amune Acnanos u Jleitna CaOuzoBa, oOpaTUBIIKCH B OTIEIBHOCTH B
Koncrurymmonnsiii Cyn Azep6aiimxanckoii Pecriyonuku (nanee — Kon-
ctuTynroHHbIl Cyn), ITPOCWIM ITPOBEPUTHh COOTBETCTBUE ITOCTaHOBIIE-
HUN AJIMHHHCTpPAaTUBHO-DKoHOMUYecKou Kosuiernn Bepxosnoro Cyna
Azepbaiikanckoi Pecryormuku ot 18 mag 2016 roga Koncrurymmn u
3aKkoHaM A3sepOaiiikanckoi Pecniyonuku (nanee — KoHcturymn).

N3 xanob u marepuanon nena, uro A.Acnanos u JI.Cabu3oBa B pas-
HOoe BpeMsi oOpaTtuiuch B BakuHCKUT AIMUHHCTPAaTUBHO-DKOHOMHUYE-
CKMI cyJ HOMEpP 2 ¢ UCKOBBIMHU 3adBJIEHUAMM NpoTuB baknHckoro Ha-
noroBoro [lemapramenta mpu MuHHCTepcTBe HaTOroB A3sepOaiimxaH-
ckoii Pecnyonuku (nanee — Bakunckuit Hanorossiii [lenaprament) o6
OTMEHE PEeLIeHU OTBETYMKA M BOCCTAHOBJIEHUH 0053aTebCTB IIATENb-
LIMKa YIPOILEHHOIO HAJIOra.

HckoBble 3asiBiieHus] ObUTM OOOCHOBAHBI T€M, YTO OHU 3aHUMAJIUCH
NpeaIPUHUMATENIBCKON AedTEeTbHOCTBIO B KAYECTBE CTPAXOBOIO areHTa.
[Ipucrtynagd K NIpEeANpPUHUMATENIBCKOW JEATEIBHOCTH, OHHU, SBJISASACH
CTPaxOBbIMHU areHTaMu, ObUTH 3aPErUCTPUPOBAHBI B HAJIOTOBBIX OpraHax
KaK IUIATeNbIIMKHU YIPOIIEHHOro Hayjora. XOoTs OHU B KauyecTBE HAJO-
TOBBIX Ar€HTOB BBIIUIAYMBAIM B YIIPOILUEHHOM IOpPsaKe 4 MPOLEHTHBIN
HAJIOT, HAJTOTOBBIN OpraH MOTPeOOBaT Y HUX BBITUIATHI MOJOXOAHOTO Ha-
Jora, TeM He MeHee, ¢ 0X0/1a, MOIY4YEeHHOro 3a nocieanue 3 ropa. Ha-
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JIOTOBBIA OpPraH B CBOUX PEIICHMIX yKa3all 4YTO, YIOMSHYTbIE CTpPaxo-
BbI€ areHThl 3aHUMAIIUCH MPEANPUHUMATETILCKON HeSaTeTbHOCThI0 0e3
CO3[JaHUd IOPUINYECKOro JIUIA, MO3TOMY Ha OCHOBaHuM ctathu 101.3
Hanorosoro Kogekca AzepOaiimxanckoit Pecniyonuku (nanee — Hano-
roeeiii Konekc) ¢ ux HamorooGmaraeMpIX HOXOIOB JOJKEH B3MMAThCS
Hajor 1o craBke 20 npoueHToB. Tak, Kak OHM CUMTAIOTCS CTPaXOBOM
OpraHu3alliel, B COOTBETCTBUU co craTheil 218.5.2 nanHoro Kopekca
HE MOIYT 4BJIATHCA IUIATEJIbIIMKAMU YIIPOIIEHHOIO Hayora.

Pewiennem BakuHckoro AaMuHUCTpaTUBHO-DKOoHOMHUYecKoro Cyna
HoMep 2 otT 15 centsa6ps 2015 roga nckoBoe TpeboBaHue A.AcmaHoBa
ObUTO YIOBJIETBOpPEHO, peiieHus bakunckoro Hamorosoro [lenapramen-
Ta O HAYUCIIEHUM IONOJIHUTEIBbHON cymmbl Haiora no 2013-2014 ro-
AaM ObLJIO OTMEHEHO.

PemienueM AJIMHHUCTPATUBHO-2KOHOMHMYECKOW KoJUleruu bakuH-
CKOTO aneJUIIIMOHHOIOo cyaa ot 8 jekadbps 2015 roma qaHHOe peleHue
BakuHCKOro aJMUHUCTPATUBHO-9KOHOMUYECKOTO Cyla HoMep 2 ObLIo
OCTaBJIeHO 0e3 M3MEHeHHMs, amne/UIIIUOHHad Xano0a, MojlaHHasi OTBET-
yukoM bakuHckum Hanorossim [lernapTaMeHTOM OTKJIOHEHA.

PemlennemM AJMHMHHCTPAaTHUBHO-3KOHOMHMYECKON KoJulermu Bepxos-
Horo cyna oT 18 masg 2016 roga xaccauuoHHas Xamoba oTBeTYHKa Obl-
Jla YIOBJIETBOpPEHA, pellleHre AIMUHUCTPATUBHO-9KOHOMUYECKOU KOJI-
jerun BakuMHCKOro aneyuIgiuoHHOro cyga ot 8 nekabps 2015 roma oT-
MEHEHO, UCK A.AciaHoBa OTKJIOHEH.

N3 xanoOpl U MPUITOXKEHHBIX K HEH JIOKYMEHTOB JIPYroil 3asiBUTEIb-
Huipl JI.Cabu3oBoil Kak, peiieHueM BakMHCKOTro agMHUHUCTPATHUBHO-
®KOHOMHYECKOro cyna Homep 2 ot 7 asrycra 2015 roga mckosoe Tpe-
6oBaHue ObLTO YIOBIETBOPEHO, pelleHre oTBeTYrMKa bakuHckoro Hamo-
roporo HenapramenTa ot 5 mag 2015 roga o HauMCIEHUU HAJIOTOB OT-
MeHeHO U o0sa3aHHOocTH JI.CaOu30B0il KaK IUlaTeblluKa YIPOIIEHHOTO
Hajiora BOCCTAHOBJICHBI.

PemenneM AJIMUHHCTPAaTUBHO-3KOHOMUYECKAs Kosulerus bakuHcko-
ro anesuiauuoHHOoro cyga ot 8 aekabps 2015 roma qaHHoe peleHue cy-
Ja TIepBOil WHCTAHLIMU OCTaBJIEHO B cuiie 6e3 W3MEHEeHUH, aneIsSIHOH-
Has kanoba, mogaHHas oTBeTuukoM bakunckum Hamoroseim [enapra-
MEHTOM, OblIa OTKJIOHEHA.

PelienneM AJIMHMHHCTPAaTUBHO-3KOHOMHMUYECKOH Kosulernu Bepxos-
Horo Cyna ot 18 mas 2016 roga KaccanimoHHas Xanoba OTBETUYHKA ObI-
Jla YIOBJIETBOPEHA, pelleHre AIMUHUCTPATUBHO-2KOHOMUYECKOU KOJI-
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nerun BakuHCKOro aneyuIgiuoHHOro cyfaa ot 8 nekabps 2015 roma ot-
MeHeHo, uck JI.Cabu30Boil OTKJIOHEH.

Cyn KaccalioHHOW MHCTaHIIMA 000CHOBaJT 00a CBOMX PEIIEHHS TeM,
YTO TOHITHE “‘CTPAXOBOW areHT BXOIUT B IMOHATHE ‘‘CTPAXOBbIE Opra-
HU3aIMK ', KpOME TOTO, IPU CTPAXOBAHUM IIEHHBIX OymMar OH CTAaHOBHUT-
Csl YY4aCTHUKOM pBIHKA LIEHHBIX Oymar, IO3TOMY C HEro AOJIKEH yaep-
KUBATbhCd MOAOXOJHBIN HAIOT.

3agBUTENIM CYUTAIOT, YTO PELICHUAMM Cylda KaCCaUMOHHOW WHCTaH-
UK ObUTH HapylueHsl TpeboBaHus crarei 29 u 73 KoHcTuTyuuu u cra-
U 218.5.2 Hanorosoro Kopnekca.

3agBuTen 0OOCHOBAIM CBOM KOHCTHTYLMOHHBIE XaloObl TE€M, YTO
OCYLLUECTBJISIIOT CBOIO JESTEIbHOCTh B KQUECTBE CTPaXOBOIO areHTa Kak
(busmueckoe JIMLO, 3apETUCTPUPOBAHBI B HAJIIOTOBBIX OpraHax Kak Iula-
TEJIBIUMKH YIIPOILIEHHOIO HAJIora, YTO UX JAEATEIbHOCTh HE MOXET IpHU-
paBHUBATBCA K JEATEJIBHOCTH CTPAXOBBIX OpraHU3aluil.

[Tnenym Koncrutyumonsnoro Cyna, npuHuMas BO BHUMAaHHUE TO, YTO
peaMeT Xamob OTHOCHUTCH K OJHOMY M TOMY Xe BOMpPOCY (JIMIIEHHUE
CTPaxOBOIO areHTa MpaBa SABJIATHCS IUIATEIBIIUKOM YIPOILEHHOIO Ha-
Jiora), IpU3HAJ 1eJIeco00pa3HbIM B COOTBETCTBUU ¢ YacThio I ctateu 17
Buyrpennero Ycrasa Koncturyumonnoro Cyna, oObeMHUTh UX B OJ-
HO IIPOU3BOJICTBO.

[Tnenym Koncruryunonnoro Cyna B CB3U C Xajo0aMu CUMTaeT He-
OOXOAMMBIM OTMETHUTDH CJIEYIOIIee.

B coorBerctBuu ¢ yactamu I u Il crateu 29 KoHCTUTYLMH, KaXIIbIid
uMeeT MpaBo coOcTBeHHOCTH. Hu ojiuH BuIl cOOCTBEHHOCTH HE NpeBa-
mupyeT Haja apyrumu. [IpaBo cOOCTBEHHOCTH, B TOM YHCIIE TIPABO 4acT-
HOI COOCTBEHHOCTH, OXPaHSIETCs 3aKOHOM.

3akperuisis mpaBa cOOCTBEHHOCTH, KOHCTUTYIMS OTHOBPEMEHHO ra-
paHTupyeT obecrieyeHHe JaHHOrO IpaBa 3((PeKTUBHBIMU CPEACTBAMM.
B nemokparudeckoM oOIIecTBe 3amiuTa rnpaBa COOCTBEHHOCTH B TOJI-
HOM 00BEME pacLUEHHMBAETCS KaK OJIHAa M3 BBICIIMX LEHHOCTEH, MpuUcy-
LIMX [IPAaBOBOMY I'OCY/IapCTBY.

Otpaxennsie B KoHCTUTYLIMU TpaBa U CBOOOJIBI OXBATHIBAIOT TaKXke
OTBETCTBEHHOCTh M OO0S13aHHOCTH KaXIOTro Ieped OOIIEeCTBOM U JIPyrH-
MM JIMLIAMU, OTPAaHUYMBAIOTCS YCTAHOBJIEHHBIMU 3aKOHOAATEIbCTBOM
OCHOBaHUSIMU.

B cootBerctBun co crarbeit 73 KOHCTUTYyLMM, BBIIUIAYMBATH yCTa-
HOBJICHHbIE 3aKOHOM HAJIOTU W Jpyrue rocylapcTBeHHble cOOphl B MOJI-
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HOM 0OOBEMe M CBOEBPEMEHHO SIBIIIETCS JIONTOM Kaxjoro. Hukrto He
MOXeT ObITh MPUHYXIECH BHIIIAYMBATH HAJIOTU U JPYyrue rocylapcTBEeH-
HbIe COOpBI MPU OTCYTCTBUU TMPETYCMOTPEHHBIX 3aKOHOM OCHOBAaHUU U
cBepX oO0bema, YKa3aHHOTO B 3aKOHE.

OO0s3aHHOCTh TUIATUTH HAJIOTH B TEPBYID OdYepellb YCTAHABIUBACT
00513aHHOCTh OOLIECTBEHHO-IIPABOBOIO XapakKTepa MHIUBHUIA Iepel ro-
CyIapCTBOM U Kak 0e30roBOpOYHOE TpebOOBaHUE TOCYIapCcTBa PacIpo-
CTpaHsieTcs Ha BCeX HAJOTOILUIATENbIINKOB. B maHHOW 00s3aHHOCTH Ha-
JIOTOILIATENbIIMKA HAXOMAT CBOE OTpaXeHue IyOInyHble HHTEepPEeCh
BCeX uwieHOB oOmiectBa. [103TOMy rocyaapcTBo B IENSIX 3alllMTHI MPaB
U 3aKOHHBIX UHTEPECOB HE TOJIBKO HAIOTOIUIATENbIIUKOB, HO U APYIUX
YJIeHOB O0IIecTBa, 00s3aHO TPUHUMAThH 3aKOHHBIE MEPHI B 00JIaCTH pe-
TYJTUPOBAHUS HAIOTOBBIX MPaBOOTHOILIEHUH.

C npyroii croponsl, yacte 11 crarbu 73 Koncruryuuu npegycmarpu-
BA€T B KA4eCTBE OCHOBHOIO YCJIOBMS HAJIOTOBBIX OTHOUIEHUH YCTaHOB-
JIEHUE JIMIIb 3aKOHOIATEIbCTBOM BBIILUIATHI HAJIOTOB U IPYIUX rocyaap-
CTBEHHBIX COOpOB.

B cBoeM IlocranoBnenun “O TonkoBanuu crareid 78.3, 85.4, 90.3 u
93.1.1 Hanorooro Komekca A3sepbaiimxanckoit Pecnybmuku ot
12 anuBapsa 2011 roga Ilnenym Koncturynmnonnoro Cyna 3adBuil, 4TO
TpeOOBaHUS HAJTOTOBOTO OpraHa W OO0S3aHHOCTH HAJIOTOIlIATesIbIINKA
BBITEKAIOT HE W3 JOTOBOPa, a W3 3aKOHa. MIMEHHO MO 3TOil IpUuYuHE
Kaxnaoe TpeOOBaHHE HATOTOBBIX OPTaHOB MPOTUB HAJIOTOIUIATE/IBITUKOB
MOTYT BBIIBUIaThCs, JIMIIb OCHOBBIBASICh HAa HOPMax [IeUCTBYIOLLErO
3aKOHOJATENIbCTBA.

B cootBerctBumn co crartbeil 3.8 Hamorosoro Kopekca, HU Ha KOro
HE MOXeT ObITh BO3JI0XEHa OOS3aHHOCTH YIUIAYUBaTh HAJIOTH, 00Jajia-
IOI[1E YCTAHOBJIEHHBIMU HacTosIMM Konekcom npu3zHakaMu HaJIOTOB U
HE ycTaHOBJIeHHble HactosmmM Kopekcom 00 yCTaHOBJIEHHBIE I10
UHBIM TIpaBWJIaM, YeM 3TO orpeneeHo HacrosumuMm Kopekcom.

CornacHo xe crarbe 3.11 manHoro Kopmekca Bce mpoTUBOpedus U
HESICHOCTH B 3aKOHOJATEJIbCTBE O HAJIOraX TOJKYIOTCS B I0JIb3y HAJIOIO-
IU1aTesbIIUKA.

[Tocranosnenniem Ilnenyma BepxoBnoro Cyma A3zepOailmkaHcKon
Pecny6nuku “O HEKOTOPBIX BOIMPOCAX MPAKTUKH MPUMEHEHHS HAIO0ro-
BOIO 3aKOHOJATEIhCTBA BKOHOMUYECKUMU cygamu’ oT 27 Hosa6ps 2003
roga cyiaaM ObLIO PEKOMEHIOBAHO, MPU PACCMOTPEHHMH e/ CBI3aHHBIX
¢ Hasloramu Ha ocHoBaHuu ctarbu 3.11 Hanorosoro Konekca, HescHo-
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CTH 1O JIeNly, BCe MPOTUBOPEUYMS U HEICHOCTH B HAJIOTOBOM 3aKOHOJA-
TEJNbCTBE, & TAKXe HaTM4he HEYCTPAHUMbIX COMHEHUN B BUHOBHOCTU
HAJIOTOIUIATeNIbIIMKA B HApPYyIIEHUH HATOTOBOTO 3aKOHOJATENbCTBA,
TOJIKOBATh B IOJIb3Y HAIOTIOIUIATEIbIIUKA.

CrnenyeT OTMETUTb YTO, SICHOCTb U ONPEHEIEHHOCTb 3aKOHOAATEsIb-
HBIX HOPM PEryJUpPYIOIIUX MMOJTHOMOYUS, O0S3aHHOCTH U MpaBa CyObeK-
TOB B COBPEMEHHBIX PHIHOYHBIX OTHOLUEHHSIX UMEIT 0C000€ 3HAUYEHHE.

B cootBerctBun co crarbeii 13.1 HamoroBoro Kopekca, moHgaTus
IpaxIaHCKOIo, CEMEMHOro W MHBIX OTpaciieil 3aKOHOJIATeIbCTBA
Azep0aiiixanckoi PecryOnuku, ucrnionbzyemble B Hactosiiem Konekce,
MPUMEHSIIOTCS B TOM 3HAYEHUU, B KAKOM OHU MPUHATHI B 3TUX OTpac-
JSX 3aKOHOAATEIbCTBA, €CJAM HMHOE HE IPEAyCMOTPEHO HACTOSIIMM
Konexcom.

B aTOM KOHTEKCTe AJisl pa3pelleHus MOIHSITHIX B XKajobe BOIMpPOCOB,
B IIEPBYIO OuYepesib, HEOOXOAUMO OOPATUBIIUCH K COOTBETCTBYIOLIUM 3a-
KOHOJATE/IbHBIM aKTaM, BHECTH SICHOCTh B TOHSTHS CTPaXOBBIX OTHO-
LIEHUM, “‘CTpaxoBasg opraHuzauus’ W “‘CTPaxOBOM areHT .

Ha ocnoBanuu crateu 884.1 I'paxknanckoro Koxekca AzepOaiiixaH-
ckoii Peciyonuku (manee — I'paxnmanckuii Kojekc) crpaxoBbie OTHO-
IIIEHWs] OCHOBBIBAIOTCS HA Mepeiaye WM paclpesiesIeHUH PUCKOB B ce-
pe 3alMThl MUMYILIECTBEHHBIX HHTEPECOB, CBA3aHHBIX C HMYILIECTBOM,
JKU3HBIO, 3JI0POBBEM, TPAXIAHCKON OTBETCTBEHHOCTBHIO, HE 3allpellleH-
HOI 3aKOHOM JIEATENbHOCTBIO, B TOM 4YMCJIE C NPENIPUHUMATEIBCKOM
AEATETbHOCTBIO CTPaxoBaTessl WM 3aCTPaxOBaHHOIO.

CornacHo craree 884.2 I'paxpanckoro Konekca, cyObeKThl CTpaxo-
BBIX OTHOIIEHUI — JIUIIA, SBISIONIUECS CTOPOHAMU JIOTOBOpA CTPaxoBa-
HUS WK NepecTpaxoBanus, 00 oOnagaroniye npaBaMu U (Uim) o0s-
3aHHOCTSMH IO OCYLIECTBIIEHHUIO TAKOro xorosopa. B craree 883.1 nan-
Horo Kopekca, rue packpbiBaeTcs MOHATHE CTPaxOBOIrO JAOrOBOpa yKa-
3aHO, YTO JOTOBOP CTPAXxOBaHUsl — COIVIAlIEHHEe, B KOTOPOM 3aKperuis-
I0TCS  YCJIOBUSI TIPUHSATUS CTPaxXOBIIMKOM Ha cebd o0s3aTenbeTBa
BBIIUIATHl HA OCHOBAHMM OIPENEJIEHHOTO Cjyyasd BO3MEIIeHHS WU
COITIACOBAaHHOW JIEHEeXHOW CYyMMBI 3a MPUYMHEHHBINA yiiepO, yObITKU B
CBSI3U C PUCKAMM, KOTOPBIM MOXET MOJBEPrHYTbCS OOBEKT CTpaxoBa-
HUS, B3aMEH YIUIaThl CTPaxOBaTEeM COOTBETCTBYIOLIETO CTPaxOBOIO
B3HOca. Crarpn xe 884.3 n 884.4 nannoro Kogekca MEHyIOT CTpaxos-
HIMKa U CTpaxoBareis CTOPOHAaMU JOTOBOPA CTPAXOBAHUSI.
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B cootBerctBun co crarbamu 937.1, 937.2 u 938.1 I'paxmanckoro
Konekca, [ToroBop crpaxoBaHusi (IepecTpaxoBaHUs) MOXET ObITh 3a-
KJIIOYEH KaK MPSIMO MEXJy CTOPOHAMH, TaK U TIOCPEICTBOM YCIIYT CTpa-
XOBBIX IOCPEJHUKOB — CTPAXOBBIX areHTOB WM CTPaxOBbIX OPOKEpOB.
CrpaxoBUIMK MOXET I10JIb30BATHCS MOCPEIHUYECKUMHU YCIyTaMH IyTeM
3aKJII0OYEHMS JOTOBOPA IOPYYUTENIBCTBA BBICTYNAIOIIETO OT €r0 UMEHU
CTPaxoBOIO areHTa. B olpesieneHHbIX CTPaxoBbIX ONEpalusaxX, € J10-
TOBOp CTPaxOBaHUS 3aKJIIOYAETCH MOCPEACTBOM CTPAXOBOrO areHTa, OH
MOXET 3aKJIIOYUTh JOTOBOP OT MMEHU CTPAXOBIIMKA TOJIBKO Ha OCHO-
BAHUU IOJIHOMOYMH, NIPEICTABJIEHHBIX €My B ITMCbMEHHOU (hopMe.

CornacHo cratbe 5.2 3akoHa AszepOaitjkanckoil Pecriyonmuku “O
CTpaxoBoOi aedarenpHocTU” (nanee — 3akoH “O cTpaxoBoOW AEATETbHOC-
TH’) NPOECCUOHATIPHBIMU YYaCTHUKAMM CTPAXOBOTO PBIHKA SBIIAIOTCSA
CTPaXOBIUMKH, IEPECTPAXOBILUUKH, CTPAXOBbIE MOCPEIHUKH, aKTyapuu,
HE3aBUCUMBIE ayJUTOPBI, HE3aBUCUMBbIE 9KCIIEPTHl U IOPUINYECKUE JIH-
11a, OCYLIECTBJISIIOIIME BCIIOMOTATENbHYIO JIEATENBHOCTh B chepe cTpa-
XOBaHHUSL.

B cratpax 82.1 m 82.2 yka3zaHO, 4TO CTPaxOBbIMH IOCPEIHUKaAMU
CUMTAIOTCS CTPAxOBble areHThl U CTpaxoBbie Opokepbl. CTpaxoBoii
are’T — (puznYecKoe, JUO0 IPUANYECKOE JIMLIO, OKA3bIBAIOIIEe TOCPE-
HUYECKYIO JE€ATEIbHOCTh OT UMEHM CTPAXOBILUMKA U B PaMKax Ipenoc-
TaBJIEHHBIX UM ITOJIHOMOYUI MPU 3aKJIIOYEHUH, POVIEHUN WM OOHOB-
JIEHUU [JOTOBOPOB CTPAaXOBaHMS, a TaKXe€ IPOBEJECHUU IEPErOBOPOB
Mexay cropoHamu. CTpaxoBOM areHT MOXET OCYILUECTBIIATH IEATENb-
HOCTb B KAYECTBE CTPAaXxOBOI'O areHTa HECKOJbKHMX CTPAaXOBLIMKOB.

Kaxk BMIHO U3 BbIllIE OTMEYEHHBIX HOPM 3aKOHOJATENbCTBA, CTPAXO-
BOM areHT HE CYMTAETCd CTOPOHOM JOrOBOPA CTPAXOBAHUS M HE HECET
nepesl CTpaxoBarelieM HUKAKUX 00s3aTelbCTB, CBSI3aHHBIX CO CTpPaxo-
BbIM PUCKOM. XOT4 A€ATEIBHOCTh CTPAXOBOIO areHTa OTHECEHa K CTpa-
XOBOH JEITEeJIbHOCTH, a CTPAaXOBbl€ areHThl OTHECEHbI K Ipoeccuo-
HAJIBHBIM y4YaCTHMKaM CTPaxOBOI'O PbIHKA, TEM HE MEHEe HUX HElb3d
CUMTATh “‘CTPAXOBOW OpraHu3auuen’”.

Tax, B cratbe 1 yrpaTuBimero cuiny 3akoHa A3zepOaiikaHckoi Pec-
nyonuku  “O  crpaxoBaHuu” ObUIO JAHO CleAylollee OmpeaesieHue
cTpaxoBUIMKY: “CTpaxOBIIUK — CTPAaxOBasg OpraHU3alus, SIBJISIOMIAsACA
IOPUAMYECKUM JIMLOM, CO3JAaHHBIM TOJIBKO B LEISAX OCYLIECTBIEHUS
CTPaxOBOH U MEPECTPAXOBOM AEATEIbHOCTH, MOTYYUBIIUM B OIPEIEIEH-
HOM 3aKOHOJATEJIbCTBOM IOPSIKE CHELUATIBHOE pa3pelueHue’”.
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Hecmorpa Ha 1O, uro nonarue “CrpaxoBasd OpraHuzauusi B [Eu-
CTBYIOLIIEM B HacTodilee Bpemsd 3akoHe “O cTpaxoBOW IeATEIbHOCTH
HE HCHOJIB3YETCd, TEM HE MEHee, OHO HCIOoJIb3yeTcd B cratbe 312.2
I'paxnanckoro Konekca. CormacHO 1aHHOU CTaTbe, €CIu BEellb 3acTpa-
XOBaHa TMOCJe yXyIOIIeHus oO0CTaHOBKU, CTPaxoBas OpraHW3alus BIpa-
BE€ BBIIUIATUTH CTPaXOBATEI0 CTPAXOBYK) CYMMY TOJIBKO IIPU yBEAOMIIE-
HUM unoTtekoaepxkarens o ¢akre yoriTkoB. Kpome Ttoro, crates 1.1.3
3akoHa “O cTpaxoBOW IEATEIIbHOCTH  ONpeNesis MOHIATHE CTPAaXOBIIH-
Ka YKa3bIBa€T, YTO CTPAXOBIIMK — MECTHOE IOPUIUYECKOE JIUIIO0, SBIIS-
IOIIIeecs] CTOPOHOM JIOTOBOpA CTPaxOBaHUS U 0OJIAIaloIIee COOTBETCTRY-
IOIIeH JIMLEH3Ue Ha OCYLIECTBIEHUE CTPAXOBOU NESATENBHOCTH Ha OC-
HOBAaHUU HACTOSIIEr0 3aKOHA, Ha KOTOPOM B Cilydyae HACTYIUICHUS
CTPaxoBOI0O Ciydasd, MPEAyCMOTPEHHOIO B JIOTOBOPE CTPAaXOBaHUS, Jie-
KUT 00513aTeNbCTBO MO BBIIJIATE CTPAXOBOTO BO3MEILEHUS! B TOPSAKE,
NPEIyCMOTPEHHOM 3aKOHaMu 00 0053aTeTbHOM CTPaXOBaHMU WIIH JIO-
TOBOPOM.

Taxkum 0Opa3oM, U3 BBIIIEYKa3aHHBIX HOPM 3aKOHOIATEIbCTBA MOX-
HO MpUATA K TaKOMYy BBIBOLY, UYTO HaJ CTPaxXxOBOH OpraHu3aluei,
MO/IPA3yMEBAETCH PUINYECKOE JIMIO (CTPaxoBasg KOMITAHHS ), KOTOPBIH
uMeeT 00s3aTesIbCTBO Mepel KJIMEHTaMU IO BbIIJIaTE CTPAXOBOIO BO3-
MeIleHs. Y CTPaxoBOrO Xe areHTa Takoro o0s3aTesbCcTBa HET, €ro pa-
0oTa 3aKJIl04aeTcs JIMIb B OCYIIECTBICHUM MOCPEIHUYECTBA B IIPOjA-
Xe cTpaxoBoil nmpoxyKimu. CTpaxoBOil areHT HEe HECeT OTBETCTBEHHOCTH
3a BBINIOJTHEHHE CTPaxOBIIMKOM CBOMX O0S3aTeNbCTB IO JOTOBOPY
CTpaxOBaHMS M BbIILIATY CTPAaxoBOro Bo3MelleHus. Kpome Toro
CTPaxOBOW areHT He MOXET CBOOOIHO 3aKJII0YaTh JIOTOBOP CTPaxOBaHUS
6e3 cTpaxoBIIUKa, TM00 0e3 3aKJII0UeHHUs] CO CTPaXOBIIMKOM JIOTOBOpa
OTHOCHUTEJIBHO YCIIyI' CTPAXxOBOI'O areHTa.

CrnenyeT OTMETHUTb, 4TO XOTS 3aKoHOM A3zepOaiiikaHckoi Pecry6-
muku oT 21 nekabps 2012 roga “O BHeceHuM u3MeHeHuil B Hamorosbiii
Konekc Asep6aiikanckoi Pecriyonuku™ ciioBa “‘cTpaxoBasi OpraHu3a-
uus” ucnonb3yembie B cratbe 116.1 Hamorosoro Komekca 3ameHeHb
CIIOBOM “CTpaxoOBIIMK’, TeM He MeHee B crarbe 218.5.2 gaHHOrO
Konekca cnmoBa “ctpaxoBas opraHusanus’ ObUIM OCTaBlIeHbI 0e3 u3Me-
HEHUS.

BMmecre ¢ TeM HEOOXOIUMO OTMETUTh, YTO YUYUTHIBAs TO, YTO CTpa-
XOBIIUK SBJISIETCS OOIIECTBEHHO 3HAYUMOW CTPYKTYpOWd, HeceT o0si3a-
TEJIbCTBA MEPE] CTPAXOBATENSIMH MO 3aKJIFOYEHHBIM JOTOBOpPAM CTPaxo-
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BaHUs, 3aKOHOAATEIb B LENIX 3alIUThl MHTEPECOB CTpaxoBarelieu, a
TaKXe rocyapcTBa YCTAHOBWJI [UIsl CTPAXOBIIMKOB KOHKPETHBIE TPebo-
BaHUs, Kacawlluecsd aKIMOHEPOB, KOPIIOPATUBHOIO YIIPABJIEHUS, COBO-
KYIIHOIO Kanurasna U ap. Borpocos. Tak, Ha ocHoBaHuM cTaThu 7.6 3a-
KOoHa “O CcTpaxoBOW JAEITENBHOCTH , CTPAXOBILMK, SBJIAACH IOPUANYEC-
KUM JIMLOM, SBJIMIOIIMMCS KOMMEPYECKOM OpraHU3alMeld, MOXET OCy-
LIECTBIIATh CBOIO HEATENIBHOCTh TOJIBKO B OPraHM3allMOHHO-IIPABOBOM
(hopMe OTKPBITOTO aKIIMOHEPHOTO OOILECTBA.

OnHako JEHCTBYIOLLIEE 3aKOHOAATEIbCTBO HE CTABUT B OTJIMYUE OT
CTPaxOBIIMKa CIENUATBHOTO TPeOOBAaHUS OTHOCUTENHFHO K IOpPHINYEC-
KO (pOpMBI CTPAaXOBOIO areHTa, Kak CyObeKTa MpeJlpuHUMATEIbCTBA.
Ha ocHoBanum craten 82.7 3akoHa “O cTpaxoBOH HedTETbHOCTU,
CTPaxoBbl€ MMOCPEIHUKH SBJSIOIIUEC OPUANYECKUM JIMLIOM MOTYT 00-
Jagath 11000 OpraHu3aluOHHO-TIPABOBOM (DOPMOIL.

Hcxond 3 HOpM CyHIECTBYIOLIETO 3aKoHonarenbersa, [lnenym Kon-
ctutyuroHHoro Cyjia OTMeuaeT, 4To CTPaxOBOW areHT, BBINOIHSIET I10-
CpPEeJHUYECKYI0 (DYHKLHIO MPU 3aKJIIOYEHUH IOTOBOPOB CTPAXOBAHUS,
II03TOMY €r0 CTaTyC B CTPaxXOBBIX OTHOLIEHUSAX HOCUT (haKyJIbTaTUBHBIN
xapaktep. UIMEHHO 10 3TON NpHUYMHE CTPAXOBOW AreHT HE CUMUTAETCA
CTOPOHOI MO JIOrOBOPY CTpaxOBaHMs, HE HECET OCHOBHBIX 00s3a-
TEJIbCTB U HE BXOIUT B MOHATHE ‘‘CTpaxoBas OpPraHU3aLMS .

JledaTenbHOCTh CTPAXOBOIO areHTa cBg3aHa ¢ (PMHAHCOBBIMU OTHOLLIE-
HussMu. Ha ocHoBanuu crateu 13.2.14.7 Hanorosoro Konekca, onepa-
LMY CTPaxOBaHUd W IEPECTPAXOBAHUA, a TAKXKE YCIYTM CTPaxOBOroO
areHTa M CTpaxoBOro Opokepa B CBS3U C 3TUMH ONEpalMsIMU BKIIIOYE-
Hbl B pan ¢uHaHcoBbiX yciyr. Hamoroseii Kopexkc He 3ampermaer
cyObeKTaM, 3aHUMAIOILUMCSl (PMHAHCOBBIMU YCITyTaMU, SIBJISITHCS IL1aTelb-
LIMKaMH YIIPOIIEHHOIO HaJora.

B TO Xe Bpemd cienyeT OTMETUTD, YTO IIOCPEACTBOM PaclpeneeHus]
HAJIOTOB 10 BHIAM TOCYIAapCTBO NMPOBOIUT COATAHCHPOBAHHYI ®KOHO-
MHUYECKYI0O U (PMHAHCOBYIO IOJIUTUKY. HelleHne npeanpuHUMaTeIbCKon
AEATENIBHOCTA HAa MaJIOe, CPeJHEee U KPYIIHOE IPENIIPUHUMATENBCTBO, B
TOM 4YHCIIE TpeciefyeT Lellb OOecnednTh B YCTAHOBJIEHHOM 3aKOHOM
nopsijike JOOpOBOJIBHYIO U NPO3payHylo yIuiaty Hajoros. B memsax pas-
BUTHS CBOOOIHOTO MpPEANPUHUMATEIECTBA B OCOOEHHOCTH MAJIoro
IPEAIIPUHUMATENBCTBA, TOCYIApPCTBO IPONOPLUMOHATIBHO TIPUMEHSET
JITOTHBIE BBILIATHI (YIPOLIEHHBIA HAJIOr U IIP.) OTHOCHUTEJIBHO JIAHHO-
ro BUJA AEATEIbHOCTH.
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YnpoleHHblil HaJTOr HAMpaB/IeH Ha Pa3BUTHE MAJIOTO MpeAnpUuHUMa-
TEbCTBA U CITY>KUT CO3IaHUIO IJIs1 HATOTOILIATEIBIITUKOB JIETKUX, 0000-
HIEHHBIX YCJIOBUI YIUIaThl HAJIOTOB B JAaHHOU ctepe. B HamoroBom 3a-
KOHOJIATEIbCTBE K KPYry CyObEKTOB MAJIOro MpealpUHUMATEbCTBA OT-
HECEHbI JIMIIA, eXeMeCSIuHblii 00beM HaoroobsiaraeMbix orepanui y
KoTopbix cocrtasigeT MeHee 200.000 maHar.

Ha ocnoBanum crareu 218.1. Hamorosoro Kopekca, rnpaBoM cTaTh
TUTATENTBIIMKOM YITPOLIEHHOTO Hajiora 00JaaloT Ceayrolue JIna:

* JIUlla, KOTOpble He 3apeructpupoBansl B nensx HIC ¢ yyetom mo-
noxenuil rmasbl XI Hactosimero Kojekca u y KOTOpbIX 00beM Ha-
joroo0saraeMpIX Omepaluii B TedeHue JIIoOoro mecsia (Mecsuen)
nocsieioBarenibHOro 12-mecsqunoro nepuoaa cocrasiger 200.000 u
MeHee MaHarT;

* JIMIA, 3aHUMAIOIINECs] TOPrOBOM AEATESTbHOCTBIO U (UIH) AesITeIbHO-
CTBIO TIO OOIIECTBEHHOMY THTAHHIO, Y KOTOPBIX 00beM HaIorooosa-
raeMbIX OIEepaluili B TedeHue JIIoOoro Mecsdia (MecsleB) MmocaeoBa-
TesibHOro 12-mecsunoro nepuona npepbiaer 200.000 maHar;

* JIMlla, 3aHUMAIOLIUECS JEITE/IbHOCThIO IO CTPOUTEILCTBY 3HaHUIN
(ropunuyeckue Wi (pu3nvecKue Juia, KOTOpble 3a CYET CBOMX WU
MIPUBJICUEHHBIX CPEICTB, IMMOCPEACTBOM COOCTBEHHBIX PECYPCOB WIIH
MyTEM MPUBJIECYEHUS] COOTBETCTBYIOIIETO CIELHATU3UPOBAHHOIO
poheCCUOHAIBHOIO 3aKa3uMkKa WM MOAPSAYUKa CTPOSIT 3HaHUs
JJISl YIOBJIETBOPEHUS WHJIMBUIYAIbHBIX (JIMYHBIX) HYXJI HACEJIEHUS
WU B KOMMEPUYECKUX LIEJISIX, a TAKXKe KOTOPbIE SIBISIOTCS COOCTBEH-
HUKAaMU 3TOM CTPOMKHU WIIM 3aBEPUICHHOIO OOBEKTA).

CornacHo crarse 218.5. Haymorosoro Koapekca, Huxecnenyommue -
1a He 00JIQJaloT MPAaBOM CTaTh ILIATEIBIIMKOM YIIPOIIEHHOIO Hajora:
JIMLa, TPOU3BOISIIME MOJAKIIU3HBIE TOBAPbI; KPEAUTHBIE U CTPAXOBbIE
OpraHu3alyy, UHBECTULMOHHBIE (DOH/IbI, TPOECCUOHATIbHbIE YYaCTHHU-
KM pPBhIHKA LIEHHBIX Oymar, JoMOap/bl; HEroCy1apCTBEHHbIE TEHCUOHHbIE
(hoHIbI; JTUIIA, MTOJIyYalolIue T0X0/ OT Clayd UMYIIECTBA B apeH1y U OT
POSIITH; CyOBEKThl €CTECTBEHHOW MOHOIIOJIUH, YCTAHOBJICHHBIE COOT-
BETCTBYIOIIUM OPraHOM HMCIOJIHUTEJIbHOUN BJIACTH; JIUIA, Y KOTOPhIX Ha
Ha4yaJIo rojia OCTaTOYHAasi CTOMMOCTh OCHOBHBIX CPEACTB, HAXOMSIIMXCS
B ux coOctBeHHocTH, npesbimaer 1.000.000 manar (3a UCKIIIOYEHUEM
Jul, yKa3aHHbIX B crarbax 218.1.2, 218.1.3 u 218.4 nacrosuero Ko-
JeKca).
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Taxum oGpaszom, Hamorossiii Kogekc Hagenser cyObeKThl 3aHHMAIO-
HIMecss MallbiM IPEeIIPUHUMATEIbCTBOM IPaBOM CBOOOJHOIO BbIOOpa
METOJIa YIPOIIEHHOIO HAJIOTa, a ¢ JPYroil CTOpoHbI B cTaThe 218.5 naH-
Horo Kozekca 3anpeniaer UConb30BaHUE 3TOTO METola CyObeKTaM 110
CyTH C OOJBIIUM OOOPOTOM CPEACTB, T.e. OaHKaM, CTPaXOBBIM OpPTaHU-
3alUsM, HHBECTULIMOHHBIM (poHzaM, JiomOapaaM U Jp.

Kak yxe ObUIO OTMEUEHO, CTPaxOBOW areHT MO CYTH CUUTAeTCs
CyOBEKTOM MAaJIOro IpEeAlPUHUMATENbCTBA U OCYILECTBIISAS MOCPEIHU-
YecKyl0 (DyHKIMIO B CTPAaXOBBbIX OTHOILEHUSX, MMOJIy4aeT BO3HArpaxjje-
HUE B BUIE KoMmuccuU. KOMHCCHOHHOE BO3HArpaxjaeHue, MOy4eHHOe
CTPaxOBbIM areHTOM, HE MOXET IOJIHOCTBIO CUUTAThCS €ro JOXOO0M,
TaK KakK MMPH BHIIIOJTHEHUH CTPAXOBBIM areHTOM MOCPEIHUYECKUX (PYHK-
LU [peycMaTpUBAIOTCS TakKXe ONpPEeIeIeHHbIe pacXoabl (OpraHu3anu-
OHHasi padoTa, KaHLEIIPCKUE Jesa, TPAHCHIOPT U Mp.) U B 3TOM OTHO-
IIEHUU YacThb KOMHCCHOHHOI'O BO3HArpaXIEHHs HCIOJb3YeTCs Ha BO3-
MeIlleHUe AaHHBIX pacxonoB. Ha OoCHOBaHMM 3TOrO cieayeT OTMETHTH,
YTO TOJHBIA 00BEM MOJTYYEHHOTO CTPAXOBBIM areHTOM KOMHCCHOHHOTO
BO3HArpaXaEeHUs] HE MOXET CUUTATbCs OOBEKTOM YIUIAThl HAIOIOB.

Ha ocnoBanum crarsu 24.0.1 Hamorosoro Kopekca, Hasorossie op-
raHbl 00s3aHbl KOHTPOJIMPOBATH MPABUIBHOCTh UCUUCIIEHUS, [TOJIHOTY U
CBOEBPEMEHHOCTH YIUIAThl HAJIOTOB, MOTHOCTHIO M TOYHO COOJIONATH 3a-
KOHOZIaTeJIbCTBO O Hamorax. Ilpum Kakom-1u0o HapylleHHH 3aKOHa CO
CTOPOHBI HAJIOTOILIATENbIINKA, HAJTOTOBBbIE OPraHbl JIOJIKHBI CBOEBpE-
MEHHO 3TO BBISIBUTb, J0Ka3aTh BUHY U IIPUBIEYb K OTBETCTBEHHOCTH.

B cootserctBum co crarbeit 94.0 Hanorosoro Konekca, npu omwmu-
OOYHOCTH pacyeTOB HAJIOTOIUIATENBIINKA OpeMs I0Ka3bIBaHUS OIUO0Y-
HOCTH HCYMCJIEHMs Hajiora BO3JIaraeTcs Ha HAJIOTOBBI OpraH, a IpH
OMOOYHOCTH PACYETOB HAIOTOBOTO OpraHa — Ha HaJIOTOIUIATe IbIINKA.

Cnenyer yyecTb, UTO B HAIOIOBBIX OTHOILEHUSX CYIIECTBYET ‘‘Ipe-
3ymnnums goopocosectHocT”. Ha OCHOBaHWYM MaHHOW MPE3yMILHMH I10-
Jy4eHUe KaxXIbIM HAJIOroIiaTelIblIMKOM BO3MOXHOCTH BBIILIAYMBATH
JIBTOTHBIN HAJIOr B ®KOHOMHYECKOM OTHOLIEHMM OIpaBIbIBaeT cebsd, a
OTYEThl IPEJCTABJICHHbIE WM B HAJIOIOBBIX JEKJIapalusX, IO CYTH
JOJIKHBI IPUHUMATBLCS TaKUMU, KaK ecTh. Ecii HaloroBpMu opraHamu
B COOTBETCTBYIOIIEM TOPSIIKE HE OCHAPUBAIOTCS IOJIHOTA, TMPABHIIb-
HOCTb, O(PMLIMATBHOCTb JOKYMEHTOB, TpeOyeMbIX Ul BBIILIATHI JIBIOT-
HOTO HAJIOTa, MPEICTABISIeMbIX HATOTOIIIATEIBIINKOM HAJIOTOBBIM Op-
raHaM B COOTBETCTBUM C 3aKOHOJATEJIbCTBOM, TO JaHHbIE CBEIEHUS Ja-
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0T OCHOBAaHME T0JIaraTh, YTO HAJIOTOIUIATENBIIMK BIIPABE MOIYYUTh Ha-
JIOTOBBIE JIBIOTHI.

Takum oOpa3oM, €clii y IUIATENTbUIMKOB YIPOIIEHHOTO HAalora HeT
IIPABOBBIX OCHOBAHMIA I UCIIOJIb30BAHUS JAHHOTO METOJA YIUIaThl Ha-
JIOTOB, HAJIOrOBbIE OpraHbl B COOTBETCTBUU cO cTarbei 94.0 Hanoroso-
ro Koxekca goikHBI 10Ka3aTh 3TOT (PakT U MPOKOHTPOJIUPOBATh CBO-
€BPEMEHHYI0 U TIOJHYI0 YIUIaTy MOAOXOJHOro Haimora. B mpoTtuBHOM
ClIydae, €ciy COITIACUBLIMCH C YIUIATOW CTPaxOBBIM areHTOM Hajora Ha
OCHOBaHMM METOJA YIPOUIEHHOIO HAJIora W MpPHU3HAB [0 HCTEUYECHUH
JJTUTEITBHOTO BpeMeHH (Oosiee 3-X JieT), UCIOIb30BaHUe JJAHHOTO METO-
Ja He3aKOHHBIM, IIPUMEHEeHUe K JaHHOMY CYObeKTy (PUHAHCOBOW CaHK-
i 0e3 ydera ero HEBMHOBHOCTH, NPUBEIET K HapyIIeHHI0 TpeboBa-
Huii cratbu 54 Hamorosoro Kojekca.

Esponeiickuii Cyn no mnpasam yenoseka (manee — Epporneiickuil
Cyn) ykasajn B CBSI3U C “peTpPOaKTUBHBIM 3(pcekToM” B 00aCTH HAJO-
rOBOTO 3aKOHOJATEIbCTBA, YTO 3(h(heKT 0OpaTHON CUIIbI HOPM HAIOro-
BOIO 3aKOHOAATEIbCTBA MOXET CTaTh NPUYMHON HapylleHusd cTaThu 1
ITporokona 1 Espornelickoii Konsenuuu “O 3ammure npas 4yejloBeKa U
ocHOBHBIX cBOOON” (ITocTanosnenue ot 23 oktaOpga 1997 roma mo ne-
ay The National & Provincial Building Society, the Leeds Permanent
Building Society and the Yorkshire Building Society vs United
Kingdom).

Esponeiickuii Cyn B pemenun no aeny Bulves AD nporus Boora-
pun ot 22 gusapg 2009 roga npuHMMas BO BHUMAHHE, YTO KOMITaHUS-
3a4BUTENb BBIIIAUMBAla HAJIOTH B COOTBETCTBUUM C HOPMAaMM YCTaHOB-
JICHHBIMH TOCY/IaPCTBOM U HE 3HajIa O HEUCTIOIIHEHWH CBOMIX OOSI3aHHOC-
TeW, MPU3HAIL, YTO OHA MOIVIA MOJIYYUTh HAJIOTOBYIO JIIOTY B COOTBET-
CTBHU C 3aKOHOM, U C Hee He MOTYT ObITh MOBTOPHO YHAEepKaHbI HAJIO-
TU U TEHS.

AJIMUHUCTpaTUBHO-3KOHOMUYECKad Kosulernd BepxosHoro Cyna B
nocraHosiieHusix ot 18 maga 2016 ropa npuiisia K HEBEPHOMY BBIBOAY,
BKJIIOYMB CTPAXOBOIO areHTa B IOHSTHE “‘CTpaxoBad OpraHusauusi’, U
OTHECS €r0 TeM CaMbIM K JIMLAM, HE UMEIOLIUM ITpaBa SBJIATHCS IulaTe-
JIBIIUKAMU yIIpolleHHoro Hasora. Takum oOpazom, CymeOHas Kosuie-
Ivsl, OTMEHUB pelIeHHe Cyla ane/UIIUMOHHONW MHCTaHLMH, UCTOJKOBA-
Jla BHILIEOTMEUEHHbIE HOPMbI 3aKOHOJIATEIbCTBA B MOPSIKE, HECOOTBET-
CTBYIOIIEM MX CONEPXaHHIO, B UTOTE OKA3aJIUCh HAPYIIEHbI TPEOOBAHUS
yacreid I u II crarbu 29 u yvactu II crarbu 73 KoHctutynuu.
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[IpaBoBbie mo3unmu [lnenyma KonctutyunonHoro Cyma, oTpaxeH-
Hble B HacTtodweM IlocTaHoBIeHNH, pacIpOCTPaHSAIOTCS HAa OTHOLLEHUS,
BO3HUKawIIMe I1ocie BeTyisieHus [locTaHOBieHUs B CWly, a TakKxke
CIIOPBI, HAXOIALINECH B HACTOSIIEE BPEMS B IPOU3BOACTBE CYHOB.

Ha ocHoBanum BeineykazanHoro Ilnenym Koncrutynmonnoro Cyna
IPUXOIUT K TAKOMY BBIBOLY, YTO M3-3a HECOOTBETCTBHSA IIOCTAHOB-
JeHU AJIMUHHUCTPAaTUBHO-2KOHOMMYECKOM KOJUIETMHM BepxoBHOro
Cyma or 18 mag 2016 roma mo aemaM OTHOCHUTEIBHO TpeOOBaHMIA
A.Acnanosa u JI.CaGu30B0ii MPOTUB HAJIOTOBOTO OpraHa Kacalolluxcs
OTMEHBI PEIICHUI HaJOrOBOI0 OpPraHa HAYMCIIEHUU JAOINOJHUTEIbHON
CYyMMBI Hallora M 3ampeTa Ha M3MEHEeHHe OOS3aHHOCTEH IUIaTesbpIIuKa
ynpoueHHoro Hajora vactaM I m II crarem 29, wactu II crarbu
73 Kouctutyuuu u crarbe 96 ApmunuctparusHo-IIponeccyaibHOro
Konekca AzepOaiikaHckoiil PecryOnuku cienyer c4MTaTh X yTpaTHB-
mMUMU cuity. Jlena JOXHbBI ObITh NMEPECMOTPEHbI B COOTBETCTBHH C
HacrodmuM IlocraHoBeHHeM B NOpAAKE U CPOKH, YCTaHOBJIECHHBIE
AIMUHUCTPATUBHBIM U T'PaXIAHCKUM IPOLECCYAIbHBIM 3aKOHOIATENb-
ctBoM A3zepOaiimxanckoi Pecrybmmku.

PykoBoxactBysdch wactamu V u IX crarem 130 Koncrurynum
Azepbaiimxanckoi Pecriyonmuku, crarbamu 52, 62, 63, 65-67 u 69 3a-
KoHa AsepOaixanckoir Pecnyonmuku “O Konctutymmonnom Cynae”,
[Tnenym Koncrurynmonnoro Cyna Azepbaiimxanckoil Pecriyonuku.

HNOCTAHOBHUI:

1. U3-3a HECOOTBETCTBUA ITOCTAHOBIEHUS AIMUHUCTPATUBHO-9KOHO-
mudeckoil koiieruu BepxosHoro Cynma A3sepOaiimkaHckoi PecrryOmm-
ku ot 18 maq 2016 ropa no neny Amwist AciiaHoBa poTuB BakuHCKOro
HaJIOroBOrO JemapramenTa npu Munuctepctse HamoroB AszepOaiimxaH-
ckoil Pecriybmuku OTHOCHTENbHO TpeOOBAHUN KacarolIUXCs OTMEHBI
pELIeHUII HAJIOrOBOr0 OpraHa O HAa4YMCJEHUU JOMNOJHUTEbHON CyMMBI
Hajlora W 3amnpera Ha M3MeHeHHe OOs3aHHOCTeH IUIaTeIblUuKa YIpO-
menHoro Hanora dyactam I u II crateu 29, wactu Il craten 73 Konceru-
Ty AsepOaiimxanckoil PecnyOnuku u cratbe 96 AIMUHHCTpaTUB-
Ho-IIpoueccyanpHoro Konekca AsepOaiimxkanckoil PecnyOnuku cum-
TaTh €0 yTPaTUBLIUM CUJy. [IeJI0 MepecMOTpeTh B COOTBETCTBUM C Ha-
croqmuM ITocraHoB/IeHHEM B NOPSIKE U CPOKH, YCTAHOBIIEHHBIE aIMU-
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HUCTPATUBHBIM U TPaXIAHCKUM MPOLECCYAIbHBIM 3aKOHOAATEIhCTBOM
AzepOaiimxanckoil PecryOmukm.

2. H3-3a HECOOTBETCTBHS NOCTAHOBIEHUAd AIMHUHUCTPATUBHO-
DKOHOMHYECKOH Kosuterun BepxopHoro Cyma A3sepOaiiikaHCKON
Pecny6nmku ot 18 mas 2016 roma no memy Jleiner Cabnu3oBoii TpOTHB
BakuHcKOro Hajlloroporo jenaprameHTa rnpu MUHUCTEPCTBE HAIOrOB
AzepOaiimxkanckoii PecnyOnuKyn OTHOCHTENBHO TpeOOBaHUN Kacaro-
HIMXCS OTMEHbI PELIEHUH HAIOrOBOrO0 OpraHa O HAYUCIIEHUU AOIOJIHU-
TETbHOW CYyMMBI HAJIOTa W 3arpeTa Ha W3MeHeHHne o0s3aHHOCTeH Iiare-
JplyKa ynpoineHHoro Hamora yactaM [ w Il crarem 29, vactu II
crarbu 73 Konctutynun A3sepOaiimxanckoil Pecriyomuku u cratbe 96
AnmunuctpatusHo-Ilponeccyansnoro Kopekca AzepOaiiizkaHCKOM
PecnyOnuku cymtaTh ero yrpatuBIIMM cuily. [leno mepecMoTpeTh B
COOTBETCTBUM ¢ HacrosgmmM IlocraHoBieHueM B TNOpsAAKE M CPOKH,
YCTAHOBJIEHHBIE AJIMUHUCTPATUBHBIM M TPAXIAHCKUM IPOLECCYATbHBIM
3aKOHOIATeIhcTBOM A3epOaiikaHckoi PecnyOmmku.

3. TlocraHoBeHHEe BCTyMaeT B CHIIY CO THS OMyOJTMKOBaHUSI.

4 TlocranosieHne OMyONIMKOBAaTH B razerax ‘AsepOaiiixan’,
“Pecriybriuka”, “Xanr razetn”, “bakunckmii pabounii” u “BectHuke
Koncrurynmonnoro Cyna AzepOaiimxkanckoii Pecrryomukm”.

5. [locranoBnenune SBsIETCS OKOHYATETHHBIM U HE MOXET OBITh OT-
MEHEHO, U3MEHEHO WM O(ULHUATBHO UCTOJKOBAHO HU OJAHUM OPraHOM
WIH JILOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“Dasinmaz amlakin dovlat reyestri haqqinda” Azarbaycan
Respublikasi Qanununun 15-ci maddasinin sarh edilmasina dair

28 mart 2017-ci il Bakia sohori

Azorbaycan Respublikasi Konstitusiya Moahkamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidaba Hesenova, Rovsen
Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze ve Kamran Sefiyevden
(maruzagi-hakim) ibaret terkibda,

mohkoamae katibi — Elmaddin Hiiseynovun,

maraql1 subyektlorin nlimayendoalari — Sumqayit Apellyasiya Moahko-
mosinin hakimi Xoyalo Cemilova ve Azerbaycan Respublikasi Milli
Maclisi Aparatmin Iqgtisadi qanunvericilik s6besinin bas meslehatcisi
Vasif Omiraslanovun,

ekspert — Baki Dovlet Universitetinin Konstitusiya hiiququ kafedrasi-
nin dosenti, hiiquq iizre folsefe doktoru Siibhan Sliyevin,

miitoxassislor — Azerbaycan Respublikasi Ali Mehkemasinin hakimi
Xoagani Memmeadov ve Azerbaycan Respublikast Omlak Masaloalori
Dovlat Komitasi yaninda Daginmaz ©mlakin Dovlet Reyestri Xidmati-
nin Hiiquq sébasinin miidiri Oktay Hesenovun istiraki ils,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddeasinin VI
hissesine miivafiq olaraq xiisusi konstitusiya icraati iizre agiq mehkamao
iclasinda “Dasinmaz emlakin dovlet reyestri haqqinda” Azerbaycan
Respublikast Qanununun 8.0.1 vo 15-ci maddslerinin Azarbaycan Res-
publikas1 Konstitusiyasinin 29-cu maddasinin I, II ve III hissalarinin te-
lablari baximindan serh edilmasine dair Sumqgayit Apellyasiya Moahko-
masinin miiraciati asasinda konstitusiya isine baxdi.

Is {izro hakim K.Sefiyevin meruzesini, maraqli subyektlorin niima-
yondalerinin ve miitexassislerin ¢ixislarini, ekspertin royini dinlayib, is
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materiallarin1 aragdirib miizakire ederok, Azerbaycan Respublikasi
Konstitusiya Mahkamasinin Plenumu

MUODYYON ETDI:

Sumgayit Apellyasiya Moahkoemoasi Azarbaycan Respublikasinin
Konstitusiya Mehkemasina (bundan sonra — Konstitusiya Mahkamasi)
miiraciot edorok “Dasinmaz emlakin dovlet reyestri hagqinda” Azer-
baycan Respublikast Qanununun (bundan sonra — “Dasinmaz emlakin
dovlet reyestri haqgqinda” Qanun) 8.0.1 ve 15-ci maddslerinin Azerbay-
can Respublikas1 Konstitusiyasinin (bundan sonra — Konstitusiya) 29-cu
maddasinin I, IT ve III hissalarinin telebleri baximindan serh edilmasini
xahis etmisdir.

Miiraciotdo gosterilir ki, Sabran rayon Pirobadil boalediyyosi Azer-
baycan Respublikas1 Omlak Masalaleri Dovlet Komitasi yaninda Dasin-
maz ©mlakin Dovlat Reyestri Xidmatinin 5 sayl Orazi Idaresine (bun-
dan sonra— DODRX-in 5 sayli Orazi Idaresi) qars1 iddia erizesi ile Sum-
qay1t Inzibati-Iqtisadi Mehkemasine miiraciat ederok, Sabran rayon Pi-
robadil baladiyyeasinin 30 iyun 2014-cii il tarixli iclas protokolunun go-
rar1 ile senadlesdirilmesi nezarde tutulmus Zohramli kendinds yerloson
sahasi 300 kv.m. olan torpaq sahasi lizerinde Sabran rayon Pirebadil be-
ladiyyasinin miilkiyyat hiiququnun dasinmaz emlakin dovlet reyestrin-
de dovlat geydiyyatina alinmasi ve bununla bagli miivatiq ¢ixarisin Sab-
ran rayon Pirabadil baladiyyesine toqdim edilmasi 6hdeliyinin cavabde-
hin iizerine qoyulmasini xahis etmisdir.

Sumgqayit Inzibati-iqtisadi Mahkemasinin 29 iyul 2016-c1 il tarixli
gorart ile iddia temin edilmis ve hamin torpaq sahesi ilizerinde Sabran
rayon Pirabadil baladiyyasinin miilkiyyet hiiququnun dasinmaz emlakin
dovlat reyestrinde dovlet geydiyyatina alinaraq ¢ixarisin verilmasi ca-
vabdehin iizerine vezife olaraq qoyulmusdur.

Birinci instansiya mehkemasi iddia telebini temin edarken belo go-
naoto golmisdir ki, “Dasimnmaz emlakin dévlet reyestri hagqinda” Qanu-
nun 15-ci maddesinds ayrilmis torpaq sahasinin hansi kateqoriya torpag-
lara aid oldugunun gosterilmemssi hiiquqlarin dovlet gqeydiyyatina alin-
masindan imtinanin asas1 kimi miieyyen edilmomisdir.

DODRX-in 5 sayli Orazi Idaresi apellyasiya sikayoti verarok, Sum-
qay1t Inzibati-Iqtisadi Mehkemasinin hemin qoerarinin logv edilmesini
xahis etmigdir. Apellyasiya sikayoti onunla asaslandirilmisdir ki, Pirobe-
dil beladiyyasinin xaritesinde ayrilmis arazinin hansi kateqoriya torpaq-
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lara aid oldugu gosterilmadiyinden hemin torpaq sahesinin teyinatini
mileyyon etmok miimkiin deyildir ve bu sebabden “Dasinmaz emlakin
dovlet reyestri haqqinda” Qanunun 11.1 ve 15-ci maddelerine asasen
iddia temin olunmamalidir.

Sumgqayit Apellyasiya Mohkomasi hesab etmisdir ki, cavabdeh tore-
finden torpaq sahasinin toyinatinin mileyyen edilmesinin miimkiin ol-
mamas1 sebabinden hiiquglarin dovlat geydiyyatina alinmasindan imti-
na edilmasi konstitusiya hiiquglarinin pozulmasina getirib ¢ixara biler.

Miiraciotedonin fikrince, belo miiraciotloro miinasibotdo inzibati or-
gan torofinden inzibati icraat “Inzibati icraat haqqnda” Azerbaycan
Respublikas1 Qanununun (bundan sonra — “Inzibati icraat haqqinda” Qa-
nun) teleblarine uygun sokilde aparilmali, torpaq sahasinin hansi kate-
qoriyaya aid edildiyi arasdirilmali ve yalniz bundan sonra obyektiv, qa-
nuni vo asash inzibati akt qebul edilmalidir. Mehkema hemg¢inin geyd
edir ki, inzibati organ bozi hallarda “Dasinmaz emlakin dévlet reyestri
haqqinda” Qanunun 15.1.1 ve 15.1.5-ci maddslarine tohrif etmakle isti-
nad ederak hiiquqlarin dovlat geydiyyatina alinmasindan imtina edir.

Sumgqayit Apellyasiya Moahkoemasinin ganasatine gore, tocriibada ya-
ranan qeyri- mileyyonliyin aradan galdirilmasi ve insan hiiquq ve azad-
liglarmin pozulmasinin garsisinin alinmasi maqsadile “Dasinmaz amla-
kin dovlet reyestri haqqinda” Qanunun 8.0.1 ve 15-ci maddalerinin serh
edilmesine zerurat yaranmisdir.

Konstitusiya Moehkemaesinin Plenumu xiisusi konstitusiya icraati tizro
isi aragdiraraq belo gonasto golir ki, miiraciotde galdirilan masalenin
diizglin hell edilmasi {igiin “Dasinmaz amlakin dovlet reyestri haqqin-
da” Qanunun 15-ci maddasi Konstitusiyanin 29-cu maddasinin VI his-
sosinin toloblori nezere alinmaqla sorh edilmolidir.

Konstitusiya Mehkemasinin Plenumu miiraciatle alagadar asagidaki-
lar1 gqeyd etmayi zoruri hesab edir.

Azearbaycan Respublikasinda miilkiyyet toxunulmazdir ve dovlet te-
rofinden miidafie olunur. Har kesin miilkiyyet hiiququ vardir. Miilkiy-
yatin heg¢ bir noviine Ustlinliik verilmir. Miilkiyyat hiiququ, o ciimloden
xiisusi miilkiyyet hiiququ ganunla qorunur. Her kesin miilkiyyetinde da-
sinar vo dasinmaz emlak ola bilar. Miilkiyyat hiiququ miilkiyyet¢inin
tokbasina ve ya bagqalart ile birlikde emlaka sahib olmaq, emlakdan is-
tifade etmoak ve onun barasinde seroncam vermak hiiquglarindan ibarat-
dir. He¢ kos mahkemanin goerar1 olmadan miilkiyyatinden mahrum edi-
lo bilmaz (Konstitusiyanin 13-cii maddasinin I hissesi vo 29-cu madde-
sinin I, I, III ve IV hissalori).
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Miilkiyyet hiiququ “Insan hiiquqlarinin ve esas azadliglarin miidafie-
si hagqinda” Konvensiyanin (bundan sonra — Konvensiya) 1 sayli Proto-
kolunun 1-ci maddesinde do 6z oksini tapmisdir.

Konstitusiya Mehkamasinin miilkiyyeat hiiququ ile bagl formalasdir-
dig1 hiiquqi movqgeyi ondan ibaratdir ki, bu hiiququn mazmunu Konsti-
tusiyanin 13-cii maddesinin miiddealar1 nezare alinmaqla basa diisiilme-
lidir. Votendas comiyyatinin miihiim institutu olan miilkiyyet iqtisadiy-
yatin inkisafinin asasini toskil edon on vacib amillerdendir. Buna gore
do miilkiyyat Konstitusiyanin 13-cii maddasi ile toxunulmaz elan oluna-
raq dovlat terafinden qorunur. Miilkiyyeat hiiququ ise cemiyyeatdoki hor
bir fordin azadliginin asas1 kimi ¢ixis edir, soxsiyyatin inkisafi ve azad
sahibkarlq ticlin zeruri sortdir. Dovlat miilkiyyet hiiququnun semaerali
hayata kecirilmoasine ganunsuz miidaxilalerden ¢okinmeli ve onlarin
qarsisin1 almalidir (Konstitusiya Mehkemasi Plenumunun “Azearbaycan
Respublikas1 Miilki Macsllasinin 107-2.1 ve 107-5.1-ci maddelerinin
sorh edilmesine dair” 16 dekabr 2011-ci il tarixli Qorart).

Insan Hiiquglari {izre Avropa Mohkemesi (bundan sonra — Avropa
Mahkoamasi) miilkiyyat hiiququna miidaxile ile bagh qeyd etmisdir ki,
Konvensiyanin 1 sayli Protokolunun 1-ci maddesinin en miihiim ve asas
tolobi ondan 1baratdir ki, dovlet orqani terefinden miilkiyyeate istenilon
miidaxile tam ganuni olmalidir. Konvensiya baximindan ganunculugun
tolebi — dovletdaxili hiiquq normalarinin qanunun aliliyi prinsipi ile uzlas-
mas1 demokdir (“Kushoglu Bolqgaristana qars1” is tizre 10 may 2007-ci il
tarixli Qorar).

Konstitusiyanin 60-c1 maddesinin I vo II hisselarine asasen, har ke-
sin hiiquq ve azadliglarinin inzibati qaydada ve mahkemoads miidafiasi-
no tominat verilir. Hor kosin hliququ var ki, onun isine qorozsiz yanasil-
sin vo hamin ige inzibati icraat vo mahkema prosesinde aglabatan miid-
detde baxilsin.

Inzibati adliyyenin esas maqgsadlarinden biri dovlet idaragiliyi sahe-
sinde insanin subyektiv hiiquglarmnin miidafiesidir. Inzibati sahede sub-
yektiv hiiquqlar, bir qayda olaraq, soxsin hiiquqi norma ilo miioyyon
edilmis ¢orcivade davranis azadligini, miieyyen sosial tezminatlardan
istifade etmoak imkanini, miioyyon herakatlori etmoak ve digerlarinden
miiloyyon harakatlorin edilmesini telab etmak solahiyyetlorini, hiiquqla-
rinin miidafiasi li¢lin inzibati orqanlara vo mehkemslore miiraciot et-
moak hiiququnu ahato edir.

Konstitusiya Mahkemsasi Plenumunun “Icra haqqinda” Azerbaycan
Respublikasi Qanununun 87.2-ci vo Azerbaycan Respublikasi Inzibati-
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Prosessual Macallasinin 2.1-ci maddslerinin serh edilmesine dair” 4 ap-
rel 2012-ci il tarixli Qorarinda formalagdirdig hiiquqi mévqgeyo goro, in-
zibati hiiquq miinasibatlori (idara¢ilik sahasinde timumi (publik) hiiquq
miinasibatloeri) dovlet idaragiliyi ve ya yerli 6ziintiidareetma sahasindo
yaranir vo bilavasite dovlet idareetma foaliyyetinin hoyata kegirilmasi
prosesinda inzibati orqanlarin vezife ve salahiyyatlorinin yerins yetiril-
mosi ile baghdir.

Azearbaycan Respublikasinda inzibati orqanlar terefinden insan hiiquq
vo azadliglarina emal olunmasini tomin etmoak ve qanunun aliliyine na-
il olmaq magqsadile “Inzibati icraat haqqinda” Qanun qebul edilmisdir.
Bu Qanun inzibati aktlarin gebul edilmasi, icra olunmasi vo ya logv edil-
mosi ile bagl inzibati orqanlar terefinden hoyata kecirilon foaliyyetin
hiiquqi asaslarini, prinsiplarini ve prosedur qaydalarini miiayyen edir.

“Inzibati icraat hagqinda” Qanunun 24-cii maddesine osasen, inziba-
ti orqan inzibati icraat zamani igin diizgiin halli iiclin ehemiyyat kesb
eden biitiin faktiki hallar1 harterefli, tam ve obyektiv arasdirmaga borc-
ludur. Inzibati orqan maraqli sexslerin xeyrine olan hallarin arasdirilma-
sindan ve nazere almmasindan imtina ede bilmez. Inzibati icraat zama-
n1 igin biitiin hallarinin arasdirilmasi inzibati organin xidmati vezifesin-
den irali golir. Arasdirmanin tisulu vo hacmi inzibati orqan terafinden
mileyyen edilir. Inzibati orqan maraqli sexslerin izahatlari ile ve toqdim
etdiyi siibutlarla bagh deyildir. Toqdim olunmus siibutlar yetorli olma-
diqda, inzibati orqan 6z tesebbiisii ile alave siibutlar toplamaga borclu-
dur.

Homin Qanunun 15-ci maddesine gore, qanunla macburi sort kimi
nozorde tutulmus hallar istisna olmaqla, yalniz formal teleblere emsl
olunmasini temin etmak maqsadile inzibati orqanlar terafinden fiziki ve
hiiquqi sexslerin {izerine bu ve ya basqa 6hdaliklarin qoyulmasi gada-
gandir. Qanunda birbasa nezerde tutulmadig: hallarda fiziki ve ya hiiqu-
qi soxsler torefinden formal teleblore emal olunmamasi ve ya lazimi
qaydada emal olunmamasi inzibati orqanlar terefindon miivafiq qorarin
gobul olunmasindan imtina ii¢iin asas ola bilmaz.

“Inzibati icraat hagqinda” Qanunun 23.1-ci maddesinde gdsterilir ki,
inzibati orqan orizo, sikayat vo ya vesatotlorin verilmosindo, oriza, sika-
yot vo ya vasatotlorde buraxilmis sehvlerin askar edilmesinde ve onla-
rin aradan galdirilmasinda maraqli sexse yardim etmaye, inzibati icraat-
da istirak eden soxsin malik oldugu hiiquq ve vezifalari ona izah etmo-
yo borcludur.
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Qanunun 32.2-ci maddasine miivafiq olaraq ise arizo¢i qanun vo di-
gor normativ hiiquqi aktlarda nazerde tutulan ve igin halli ii¢iin zoruri
olan senadlari ve ya malumatlari toqdim etmadiyi halda, inzibati orqan
olave senadlorin ve ya malumatlarin toaqdim olunmasini teleb edo bilar.

“Inzibati icraat haqqinda” Qanunun geyd olunan normalarindan gorii-
niir ki, inzibati orqan her bir miiraciati hartoroefli, tam ve obyektiv aras-
dirmali, formal sebablare gore miivafiq gerarin gebul olunmasindan im-
tina etmoamsali vo maraqli soxse qanunvericilikde nezerde tutulmus bii-
tiin vasitelorden istifade etmoaklo yardim gostormali, eloco do inzibati
icraatda istirak edon soxsin malik oldugu hiiquq ve vezifaleri ona izah
etmolidir.

Dasinmaz emlaka hiiquqglarin dovlet geydiyyati Azarbaycan Respub-
likasinin Miilki Macollasi (bundan sonra — Miilki Macelle) ve “Dasin-
maz amlakin dovlet reyestri haqqinda” Qanunla miieyyen edilmis qay-
dada inzibati orqan olan Azerbaycan Respublikast Omlak Masalslori
Dovlet Komitesi yaninda Dasinmaz ©mlakin Dovlat Reyestri Xidmati
torofindon hoayata kegirilir.

Miilki Macallonin 139-cu maddesine asasen, miilkiyyet hiiququ ve
dasinmaz emlaka diger hiiquqglar, bu hiiquglarin mahdudlasdirilmasi,
omalo golmasi, basqasina kegmasi vo xitami dovlet geydiyyatina alin-
malidir. Miilkiyyet hiiququ, istifade hiiququ, ipoteka, servitutlar, habelo
dasinmaz emlaka digar hiiquglar bu Macellads ve ganunvericilikde ne-
zorde tutulan hallarda geyde alinmalidir. Dagiar emlaka hiiquqglar yal-
niz ganunvericilikde nazards tutulan hallarda dovlet geydiyyatina alin-
malidir. Daginmaz emlaka hiiquqlarin dovlet qeydiyyati miivafiq icra ha-
kimiyyaeti organi teraefinden qanunvericiliklo miiayyen edilmis qaydada
tortib edilon ve aparilan dasinmaz eamlakin dovlet reyestrinde hoyata ke-
cirilir.

Hoamin Macellonin 238.1-ci maddeasina gore, torpaq daginmaz eamlak
kimi miilkiyyeat hiiququnun obyektidir. Torpaq sahasinin arazi serhadle-
r1 dasinmaz amlakin dovlet reyestrinin ixtiyarli soxsinin miilkiyyet¢iyo
verdiyi sonadlor esasinda toyin edilir.

Dasinmaz amlaka, o climledan torpaga miilkiyyet hiiququ ve onunla
bagli digar hiiquqglarin dovlet geydiyyati, habelo Azarbaycan Respubli-
kas1 orazisi iizro vahid olan dasinmaz emlakin dovlat reyestrinin aparil-
mas1 qaydalar1 “Dasinmaz amlakin dovlet reyestri haqqinda” Qanunla
mieyyen edilmisdir.

Azarbaycan Respublikasinin ganunvericiliyinde tosbit edilmis miil-
kiyyet hiiququnun teminati mexanizmi moehz dasinmaz amlakin dovlet
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reyestrindoe geydiyyat osasinda hoyata kecirilir. Daginmaz oamlaka aid
olan mealumatlarin vahid dévlet reyestrinde qeydiyyat1 hom dovlet, hem
de miilkiyyet¢ilorin menafelorinin qorunmasi baximindan vacibdir. Da-
sinmaz amlakin dovlat qeydiyyati naticesinde sexsin ganuni osaslarla
olde etdiyi miivafiq dasinmaz emlaka miilkiyyet hiiququnun taninmasi
bu hiiququn pozulmasiin garsisin1 alir. Daginmaz emlakin dovlet gey-
diyyat1 emlaka dair miilkiyyat hiiququnu tesdigleyen senadlerin haqiqi-
liyine ve asasliligina teminat kimi qiymetlendirilir. Dévlet organlarinin
bu istigametdoaki fealiyyetinin asas meaqsedlarinden biri ise har kesin
hiiquq ve ganuni menafelorinin qorunmasidir. Bu baximdan gqeyd olunan
sahadea dovlat organlarina havals edilmis selahiyyetlorin hoyata kegiril-
masi naticesinda har bir fiziki ve ya hiiquqi sexsin hiiquglarinin, o clim-
ladon miilkiyyet hiiquglarinin tam hecmde reallagdirilmasinin asassiz
olaraq mehdudlasdirilmasinin yolverilmozliyi do xiisusi ohomiyyot kasb
edir.

“Dasinmaz amlakin dévlet reyestri hagqinda” Qanunun 2.1 ve 2.2-ci
maddelerine asasen, dasinmaz emlaka miilkiyyeat ve diger asya hiiquq-
larinin dovlet geydiyyati Miilki Macolloyo uygun olaraq dasinmaz am-
laka hiiquglarin emele galmesinin, mehdudlagdirilmasmin (yiikliliyii-
niin) basqasina ke¢gmasinin vo bu hiiquglara xitam verilmesinin dovlat
torofindon taninmasi ve tosdiq edilmasi barade hiiquqi aktdir. Miilki
Macoslls ilo ve bu ganunla miieyyen edilmis qaydada daginmaz emlak
tizorinda hiiquglarin geydiyyati dasinmaz emlakin dovlet reyestrinde
aparilir.

Dasinmaz emlak tlizerinde hiiquqlarin dovlet qeydiyyati iiclin asaslar
Miilki Macellenin 139-1 ve “Dasinmaz emlakin dovlet reyestri haqqin-
da” Qanunun 8-ci maddelerinde miioyyen olunmusdur. Qanunun hemin
maddesine asasen, dasinmaz emlak {izerinde hiiquqlarin emelo galme-
sinin, basqasina ke¢masinin, mehdudlasdiriimasiin (yiikliiliyiiniin) vo
xitam verilmoasinin dovlet geydiyyat1 liclin ganunla miieyyen edilmis
gqaydada icra hakimiyyeti ve beladiyye orqanlari terafinden miivafiq
olaraq dovlete vo ya boalediyyalore maxsus olan daginmaz emlakin 6z-
goninkilesdirilmesine, icarasing, istifadesine, ipoteka qoyulmasina dair
gobul olunmus aktlar (Qanunun 8.0.1-ci maddasi), 2006-c1 il iyulun
6-dok miivafiq icra hakimiyyeti orqanlari terafinden verilmis dasinmaz
amlak tizerinda, o ciimloden torpaq sahelari, binalar ve qurgular, yasa-
y1s vo geyri-yasayis saholori, fordi yasayis ve bag evleri, yer toki saho-
lari, su tutarlari, mesoelor vo coxillik ekmelar, emlak kompleksi kimi
miassisalar lizerinde hiiquqlar1 tesdiq eden aktlar, sohadetnamaler ve
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geydiyyat vasigealari (Qanunun 8.0.5-ci maddasi) ve sair asas hesab olu-
nur.

Homin Qanunun 10-cu maddasinde hiiquqlarin dovlet geydiyyati
ticlin taqdim edilmali olan senadlerin siyahisi gostorilmisdir. Bu madde-
yo goro, hiiquglarin dovlet geydiyyati bu Qanunla miieyyen olunmus
qaydada hiiquq alde edenin, onun terefinden veokil edilmis soxsin bila-
vasita toqdim edilon ve ya notarius vasitasile gondarilen erizasi asasin-
da aparilir. 9rizede hiiquq alde edan fiziki soxsin soyadi, adi, atasinin
adi, tinvani, sexsiyyetini tesdiq edon senad, hiiquqi sexsin ise tam adi,
tinvani, geydiyyati haqqinda sehadetnama, icra hakimiyyeti orqaninin
tam ad1 ve iinvani, xahisin mezmunu ve alave olunan senadler gostoril-
molidir. Orizenin formas1 miivafiq icra hakimiyyeti orqani terefinden
mieyyon edilir.

Qeydiyyat orqanina verilon arizoye asagidakilar alave olunur:

— hiiquglarin dovlet geydiyyati iigiin bu Qanunun 8-ci maddesinde ne-
zordoe tutulmus osaslardan biri;

— torpaq sahasinin plan1 ve 6l¢iisii;

— torpaq sahasinda yerlason bina, qurgu, tikililerin ve diger dasinmaz
omlakinin (onlarin terkib hisselerinin) texniki pasportu, plan-cizgisi;

— dovlet rissumunun ddenilmesi barade senad.

“Dasinmaz omlakin dovlet reyestri haqqinda” Qanunun 10.2.1-ci
maddeasinin mezmunundan gorliniir ki, hiiquglarin dovlet geydiyyati
tictin bu Qanunun 8-ci maddasinde nazoarde tutulmus osaslardan birinin
olmasi kifayetdir. Bu normanin matnine ve mezmununa goéra, Qanunun
8-ci maddasinde tasbit olunmus asaslardan (senadlerden) har hansi biri
taqdim olunduqda, geydiyyat orqani alave olaraq asaslardan (senadlor-
don) basga birinin do toqdim olunmasini teleb etmoayo haqli deyil
(Konstitusiya Mohkemasi Plenumunun “Savalan” Ag¢iq Sehmdar Ce-
miyyatinin sikayeti lizre 4 oktyabr 2016-c1 il tarixli Qorari).

Hiiquglarin dovlet geydiyyatina alinmasindan imtina edilmesi hallar
ise “Dasinmaz emlakin dovlet reyestri haqqinda” Qanunun 15.1-ci mad-
desinde sadalanmigdir. Homin hallar asagidakilardan ibaratdir:

— dovlet geydiyyat1 barede miiraciat olunan hiiquq bu ganuna asasen
dovlat geydiyyatina alinmali deyildirse;

— hiiquglarin dovlet geydiyyati {i¢iin notariat qaydasinda tesdiglon-
mosi toleb olunmayan senadlorin formasi ve mezmunu ganunvericilik-
lo miioyyon edilmis tolaeblors uygun deyildirse;

— hiiquglarin dovlat geydiyyat1 barade arizeni vermays ixtiyari olma-
yan soxs miiraciot etdikde;
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— daginmaz amlaka hiiququn yaranmasi baradas icra hakimiyyati ve ya
boaladiyye orqaninin akti ganunvericiliklo miioyyon edilmis qaydada eti-
barsiz hesab olunduqda;

— dasinmaz amlak barasinde tosdigleyici senad vermis soxs hamin
amlak tlizerinde hiiquga dair seroncam vermak solahiyyetine malik ol-
madiqda;

— bu Qanunun 14-cli maddesinde nazerds tutulmus geydiyyatin da-
yandirilmasina sebab olan hallar aradan qaldirilmadiqda.

Gorilindiyl kimi, “Daginmaz amlakin dovlet reyestri haqqinda” Qa-
nunda dasinmaz emlak iizerinde hiiquglarin dovlet geydiyyati {i¢iin
osaslar, toqdim edilmali olan senadlorin siyahisi, homin senadlore dair
tolabler, hiiquglarin dovlet geydiyyatindan imtinanin hallar1 konkret
miieyyon olunmusdur.

Bununla yanasi, hiiquglarin dovlet geydiyyati {iclin senadlarin qobu-
lu, yoxlanilmasi ve verilmesinin prosedur qaydalari miivafiq icra haki-
miyyeti orqani terefinden miieyyen edilir (“Dasinmaz amlakin dovlet
reyestri hagqinda” Qanunun 10.4-cli maddasi).

“Dagsimaz amlakin dovlet reyestri hagqinda” Qanunun 11-ci madde-
sind asasan, hiiquglarin moévcudlugunu, alde edilmasini, basqasina keg-
mosini, mohdudlasdirilmasini (yiiklonmesini), onlara xitam verilmasini
tasdiq eden senadler hiiquglarin dovlet geydiyyati liclin ganunla miioy-
yon edilmis toloblore uygun olmalidir.

Eyni zamanda, qanunverici miivafiq icra hakimiyyati orqaninin tize-
rine daxil edilmis senadlorde gostoerilon malumatin dovlet reyestrindo
saxlanilan malumata uygunlugunun yoxlanilmasi, bayan olunan hiiqug-
larla geydiyyata alinmis hiiquglar arasinda ziddiyyetlerin, habels hiiqug-
larin dovlet geydiyyatindan imtina edilmasi ve ya hiiquglarin dovlet
geydiyyatinin dayandirilmasi iigiin diger osaslarin olub-olmamasinin
mileyyon edilmasi vozifosini qoymusdur (“Dasinmaz emlakin dovlet re-
yestri haqqinda” Qanunun 9.1.2 ve 9.1.3-cii maddeleri).

Konstitusiya Mahkomaesinin Plenumu miilkiyyat hiiququnun obyekti
kimi torpagin Konstitusiyada tesbit olunmus xiisusi @ehemiyyatini vo on-
dan semarali istifade edilmesinin vacibliyini nezers alaraq qeyd etmayi
zoruri hesab edir ki, torpaq tizerinde hiiquqlarin dovlat qeydiyyati apari-
larken miivafiq icra hakimiyyeti orqant “Dasinmaz emlakin dévlet re-
yestri haqqinda” Qanunda gosterilen teleblare daha diqgetle yanagmal,
toqdim olunan senadlarin qanunvericilikde gostorilen teleblore uygun
olub-olmamasinin yoxlanilmasina xiisusi diqget yetirmalidir.
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Konstitusiyanin 29-cu maddasinin VI hissesine asason, sosial adalat
vo torpaqlardan semersli istifade meagsadi ile torpaq iizerinde miilkiy-
yot hiiququ qanunla mahdudlagdirila biler. Konstitusiyanin bu normast
belediyye ve xiisusi milkiyyate verilon torpaq sahalarinin (measelen,
kond tosarriifati teyinath torpaqglarin) miilkiyyet¢i terefinden toyinati
lizro istifade edilmesini do ehtiva edir. Oks halda hemin torpaq tizerin-
do miilkiyyet hiiququnun mahdudlasdirilmasi ii¢lin hiiquqi asas yaran-
mis olar.

Azarbaycan Respublikasi Torpaq Macellesinin (bundan sonra — Tor-
paq Macallasi) 4-cii maddasinin 3-cii bondine miivafiq olaraq, torpaq
sahasinin hiiquqi statusu onun meagsedli toyinatini, torpaq sahasi tizerin-
do hiiququn formasi1 (miilkiyyaet, istifade ve ya icare hiiququ), habelo
torpaq sahasinden istifadeys dair miiayyon edilmis yiiklonmeani (moh-
dudiyyetleri) ahate edir.

Homin Macsllonin 10-cu maddesinin 1, 4 vo 5-c1 bondlorino osason,
torpaqlarin maqgsedli toyinati — torpagin kateqoriyasina uygun olaraq,
onun konkret magsadler liciin istifadesinin bu Macsalleds ve diger nor-
mativ-hiiquqi aktlarda miieyyen edilmis qaydalari, sortlori ve heddidir.
Torpaq kateqoriyalarinin maqsadli teyinat1 ve hiiquqi rejimi ganunveri-
cilikle miieyyen edilir, soharsalma ve yerqurulusu senadlerinde oks et-
dirilir. Kateqoriyalar daxilinde torpaqlardan istifade qaydalari onlarin
tobii-tosarriifat rayonlagdirilmasi, zonalasdirilmasi, istifadesinin orazi
planlasdirilmasi ve yerqurulusu senadlerine uygun olaraq miilkiyyetci-
lor, istifadagiler ve icaragilor terefinden miieyyen edilir. Torpagin kate-
qoriyalar1 torpagin verilmosi baroede miivafiq icra hakimiyyeti orqaninin
vo ya baladiyyenin gerarinda, dovlet torpaq kadastri senadlerinda, tor-
paq geydiyyat1 kitablarinda ve bu Macellada gosterilon diger senadlor-
de oks olunur.

Torpaq miilkiyyet¢isine, istifadogisine ve icaragisine torpaq sahosi
hamin sahs {i¢iin miiayyon edilmis moaqgsadli toyinatina ve hiiquqi statu-
suna uygun olaraq verilir (Torpaq Macallasinin 48-ci maddasinin 4-cii
bondi).

Torpaq Macallasinin 82-ci maddesine gore ise torpaqdan toyinati tiz-
ro, somarali vo miieyyen edilmis istifade rejimine uygun istifade etmak,
tobiatqoruyucu istehsal texnologiyalarini totbiq etmak, toserriifat foaliy-
yotinde orazinin ekoloji voziyyetinin pislogsmasine yol vermomak tor-
paq miilkiyyet¢ileri, istifadagileri ve icarogilorinin borcudur.
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Torpaq ganunvericiliyinin yuxarida geyd olunan normalarindan da
gorilindiiyli kimi, Azarbaycan Respublikasinin arazisinde torpaqlar onla-
rin kateqoriyasina (mogsadli toyinatina) uygun istifade edilmolidir.

Eyni zamanda hamin Macallenin 110-cu maddesinde gosterilir ki, bu
Macollonin teloblorini pozmus soxslor Azerbaycan Respublikasinin
Miilki, Inzibati Xatalar ve Cinayat Macallalorine uygun olaraq masuliy-
yot dasiyirlar.

Bununla yanasi, “Azerbaycan Respublikasinda torpaq miinasibatlori-
nin tonzimlonmasi sahasinde slave todbirlor haqqinda” Azerbaycan
Respublikas1 Prezidentinin 2016-c1 il 7 mart tarixli Foermanima uygun
olaraq, dovlet ve baladiyye miilkiyysatinde, habelo xiisusi miilkiyyotdo
olan biitiin kateqoriyali torpaqglarin elektron ugotunun aparilmasi ve xo-
ritolosdirilmasi yolu ile torpaqlarin elektron kadastr ugotu informasiya
sisteminin yaradilmas1 ve roqomsal kadastr xoritesinin tortib edilmasi
nazorde tutulub ki, bunun da magsadlerinden biri torpaqlardan maqgsad-
li toyinatina ve hiliquqi rejimine uygun istifadeye ve onlarin miithafizasi-
no nozarat etmokdir.

Hoemin Fermanin 6.2-ci bendine miivafiq olaraq, “Azerbaycan Res-
publikasinda dasinmaz emlakin kadastr1 sisteminin inkisafi, torpaqdan
istifadenin ve onun miihafizesinin semaraliliyinin artirilmasina dair
2016-2020-ci illor tiglin Dovlat Programi”nin tosdiq edilmesi nazorde
tutulur. Bu tadbirlerin hayata kegirilmasi daginmaz amlakin kadastr1 sis-
teminin inkisafi, dasinmaz emlak {izerinde miilkiyyat vo diger asya hii-
quglarinin geydiyyati prosesinin tekmillasdirilmasi, torpaq miinasibatlo-
rinin tonzimlenmesi, torpaqlarin toyinatina uygun istifade edilmasi sa-
hasinde isin tokmillesdirilmesi maqgsadleri dasiyir.

Eyni zamanda geyd olunmalidir ki, “Dasinmaz emlakin dovlet reyest-
11 haqqinda” Azerbaycan Respublikasinin Qanunu qiivveye minenadok
olds edilmis ve yaranmis dasinmaz amlak obyektlori iizerinde hiiquqla-
rin oldoe edilmesini tosdiq edon senadlorin Siyahisi”nin tesdiq edilmosi
barede” Azerbaycan Respublikasi Prezidentinin 2015-ci il 13 yanvar
tarixli Formaninin 2-ci hissesinde miioyyon edilmisdir ki, bu Formanin
1-ci hissasi ile tasdiq olunan Siyahida nezerde tutulmus senadler miiva-
fiq emlaka hiiququn amala goldiyi anda hoamin emlak magistral boru ke-
marlorinin, yliksek gorginlikli elektrik soboakelorinin, naqliyyat infrast-
rukturu obyektlorinin vo sularin miihafize zonalarinda, neft ve qaz ya-
taglarin igslenmasi {i¢iin teserrlifat subyektlorinin istifadesinde olan
torpaq sahoalarinde yerlosmadiyi hallarda dasinmaz emlakin dovlat re-
yestrinde geydiyyata alinmasi ii¢lin asas hesab edilir.
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Qeyd olunan Fermanin menasindan aydin olur ki, miivafiq emlaka
hiiququn amsle goldiyi anda hemin emlakin magistral boru kemarleri-
nin zonalarinda ve sair torpaq sahalarinde yerlogsmasi hiiquqlarin dovlet
geydiyyatina alinmasindan imtina ti¢lin osas ola biler.

Yuxarida geyd olunan normativ hiiquqi aktlarin gebul edilmasi torpaq
miinasibatlerinde, o ciimlaeden torpaq saheasinin kateqoriyasinin miioy-
yon edilmasi sahasinde miioyyen bosluglarin aradan qaldirilmasina, da-
sinmaz amlak iizerinde hiiquglarin dovlet geydiyyati, torpaglardan isti-
fade vo onlarin miihafizesine dovlet nezaratinin artirilmasina ve bu
moagsadle mdvcud ganunvericiliyin tokmillosdirilmesine xidmat edir.

Movcud ganunvericilik normalariin teleblarine gore, torpaq sahasi
tizorinda hiiquglarin dovlet geydiyyatina alinmasi {iclin teqdim edilon
sonadlorde torpagin kateqoriyasi (maqsadli toyinati) ve sair barade me-
lumatlar ks olunmalidir. Hiiquglarin dovlet geydiyyatini hoyata kegiron
miivafiq icra hakimiyyeti orqani bele senadlerin olmadig1 teqdirde “In-
zibati icraat haqqinda” Qanunun miivafiq normalarina esasen maraqli
soxso yardim etmsli vo ya isin helli ii¢lin zeruri olan slave senadlerin
toqdim olunmasini teleb etmolidir. Belo yardimin gosterilmesi, homgi-
nin Azarbaycan Respublikasi Prezidentinin 2015-ci il 4 may tarixli For-
mani ile tosdiq edilmis “Azerbaycan Respublikasi Omlak Masalolori
Dovlat Komitesinin yaninda Dasinmaz 9mlakin Dovlet Reyestri Xid-
moti haqqinda” ©sasnamenin 3.0.23-cli bandinden ds irali golir. Belo
ki, hemin normaya asasen, dasinmaz amlak {izerinde hiiquqlarin geydiy-
yat1 magsadi ile torpaq sahasinin planinin ve 6l¢iisiiniin tortib edilmasi-
ni vo verilmasini tomin etmoak Dasinmaz Omlakin Dovlet Reyestri Xid-
matinin vozifasidir.

Azarbaycan Respublikasi Prezidentinin 2015-ci il 4 may tarixli For-
mani ile tosdiq edilmis “Azerbaycan Respublikasinin ©mlak Masalele-
ri Dovlet Komitesi haqqinda™ 9sasnamenin 3.0.105-ci bandine asasen
ise torpaglarin kateqoriyalara aid edilmasi vo onlarin bir kateqoriyadan
digerine kecirilmesi barade vesatetlere baxmaq ve aidiyysti orqanlarla
razilagdirilmis tokliflori osaslandirmaqgla Azerbaycan Respublikasinin
Nazirlor Kabinetine toqdim etmoak Omlak Masoslalori Dovlat Komitasi-
nin vozifolorine aid edilmisdir.

Ogor torpaq sahasi tizerinde hiiquglarin dovlet geydiyyatina alinmasi
ligiin zoruri olan senadler teqdim olunmazsa, “Inzibati icraat hagqinda”
Qanunun 34-cii maddesine uygun olaraq orize baxilmamis saxlanila bi-
lor. Bu, habele “Dasinmaz amlakin dovlet reyestri hagqinda” Qanunun
14.1-ci maddesinin menasindan da irali golir. Belo ki, Qanunun 14.1-ci
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maddesine miivafiq olaraq, geydiyyat orqaninin senadlarin haqiqiliyine
ciddi siibhasi varsa, geydiyyat bir ay miiddetine dayandirila biler. Hom-
¢inin, Qanunun 14.3-cti maddesine gore, hiiquqlarin dovlet geydiyyati-
na alinmasi hiiquq alde edenin, aqdin terafinin ve ya onlarin vokil etdik-
lari soxsin orizesi asasinda bir aydan artiq olmayan miiddete dayandiri-
la biler. Orizede hiiquqglarin dévlet geydiyyatinin dayandirilmasinin se-
bablari gosterilmalidir. Belo arizenin verilmasi hiiquqlarin dovleat gey-
diyyati {iclin nezerde tutulmus miiddatin axinin1 dayandirir. Torpaq sa-
hasi tizerinde hiiquqlarin dovlat geydiyyatina alinmasi tigiin arizenin ba-
x1lmamis saxlanilmasina ve ya hiiquqlarin dovlet gqeydiyyatinin dayan-
dirilmasina sebab olan hallar aradan galdirildigda geydiyyat orqan1 mii-
vafiq qerar gebul etmoakdes haqlidir.

Bununla yanasi, torpaq sahasi iizerinda hiiquqlarin dovlet qeydiyyati-
na alinmasi {igiin toqdim edilon senadlerde torpagin kateqoriyasi (maq-
sodli toyinatl) miivafiq icra hakimiyyati organi terafinden miieyyen
olunmus torpagin kateqoriyasina uygun galmadikde hemin torpaq iize-
rinde hiiquqglarin dovlet geydiyyatindan imtina edile biler.

Lakin “Dagimnmaz amlakin dovlet reyestri haqqinda” Qanunun 15-ci
maddeasinda yuxarida gostorilon asasa gore hliquglarin dovlet geydiyya-
tina alinmasindan imtina hali nezerde tutulmamisdir.

Movcud veziyyeti nozere alaraq Konstitusiya Mahkomasinin Plenu-
mu Konstitusiyanin 29-cu maddasinin VI hissesinden ¢ixis edorak qa-
nunverici torafinden “Dasinmaz amlakin dovlet reyestri haqqinda” Qa-
nunun 15-ci maddasinda nazerde tutulan hiiquqlarin dévlet gqeydiyyati-
na almmasindan imtina hallarinin tekmillesdirilmesini maqsede miiva-
fig hesab edir.

Miivafiq deyisiklikler edilonadok torpaq sahasi lizerinde hiiquqlarin
dovlet geydiyyatina alinmasi iigiin toqdim edilon senadlorde torpagin
kateqoriyas1 (maqgsedli toyinati) miivafiq icra hakimiyyeati orqani tore-
finden miieyyen olunmus torpagin kateqoriyasina uygun galmadikda,
hemin torpaq tlizerinde hiiquglarin dovlet geydiyyatindan imtina edilo
biler.

Belo olan halda torpaq sahesi lizerinds hiiquglarinin dévleat qeydiyya-
tina alinmasindan imtina edilon maraqli sexs “Inzibati icraat haqqinda”
Qanuna miivafiq olaraq mehkemaye miiraciat ede biler.

Eyni zamanda, hiiquqlarin dovlet qeydiyyatini aparan miivafiq icra
hakimiyyati orqani1 torpaq ehtiyatlarindan semarsli istifade ve onlarin
miihafizesi meseleleri tizra yerli icra hakimiyyeti orqanlarinin ve bale-
diyyelerin qanunvericiliyin telobloerine uygun gelmeyen torpaq sahosi-
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nin ayrilmasi (satilmasi) barade gorarlarinin icrasinin dayandirilmasi ve
ya logv edilmasi barads aidiyyeti orqanlar qarsisinda mesele qaldirmaq-
da ve ya mehkemadae iddia qaldirmaqda haqglidir.

Yuxarida gostorilonlore asasen, Konstitusiya Mehkamasinin Plenu-
mu belos naticoyo golir:

— Konstitusiyanin 29-cu maddasinin VI hissesi baximindan “Dagin-
maz amlakin dovlet reyestri haqqinda” Qanunun 15-ci maddesinde ne-
zorde tutulan hiiquglarin dovlet geydiyyatina alinmasindan imtina halla-
rinin bu Qararin tosviri-asaslandirict hissasinde aks olunan hiiquqi mov-
geyo uygun tokmillesdirilmeasi Milli Maclise tovsiyo edilmalidir.

— Maosoalo qanunvericilik qaydasinda hell edilonadok torpaq sahasi
tizoerinda hiiquglarin dovlet geydiyyatina alinmasi {iclin teqdim edilon
sonadlarda torpagin kateqoriyasi (meqgsedli toyinati) miivafiq icra haki-
miyyati organi toraefinden miiayyen olunmus kateqoriyaya uygun gol-
madikde, hemin torpaq lizerinde hiiquglarin dévlet geydiyyatindan im-
tina edile bilar. Torpaq sahasi lizerinde hiiquglarinin dovlet geydiyyati-
na almmasindan imtina edilen maraqli sexs “Inzibati icraat haqqinda”
Qanuna miivafiq olaraq mahkemeye miiraciet ede biler.

Torpaq sahasi tizerinda hiiquqglar dovlet geydiyyatina alinarken torpa-
gin kateqoriyasinin (maqsadli toyinatinin) miioyyen edilmemasi askar
olunduqda, “Dasinmaz emlakin dovlet reyestri haqqnda” Qanunun
14.1-ci maddasine uygun olaraq qeydiyyat dayandirila bilar. Torpaq sa-
hasi lizerinde hiiquqglarin dovlat geydiyyatina alinmasi ti¢lin orizenin ba-
xilmamig saxlanilmasina ve ya hiiquqglarin dévlet geydiyyatinin dayan-
dirilmasina sebeab olan hallar aradan qaldirildiqda, gqeydiyyat orqant mii-
vafiq gerar goebul etmoakds haqglidir.

Azorbaycan Respublikas1 Konstitusiyasinin 130-cu maddesinin VI
hissasini ve “Konstitusiya Mehkemasi haqqinda” Azerbaycan Respub-
likas1 Qanununun 60, 62, 63, 65-67 ve 69-cu maddalerini rehbar tutaragq,
Azarbaycan Respublikasi Konstitusiya Maehkemasinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Konstitusiyasinin 29-cu maddasinin VI
hissesi baximindan “Daginmaz emlakin dovlet reyestri hagqinda” Qanu-
nun 15-ci maddesinde nazerde tutulan hiiquqlarin dovlet qeydiyyatina
alinmasindan imtina hallarinin bu Qararin tosviri-esaslandirict hissesin-
de oks olunan hiiquqi mdvgeyo uygun tokmillosdirilmoasi Azerbaycan
Respublikasinin Milli Maclisina tovsiyo edilsin.
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2. Masoalo ganunvericilik qaydasinda hell edilenadoak torpaq sahosi
tizorinde hiiquqlarin dovlet geydiyyatina alinmasi {igiin toqdim edilon
sonadlarda torpagin kateqoriyasi (meqsedli toyinat1) miivafiq icra haki-
miyyati orqani torefinden miioyyen olunmus kateqoriyaya uygun gol-
moadikda, hemin torpaq lizerinde hiiquqlarin dovlet geydiyyatindan im-
tina ediloe biler. Torpaq sahasi lizerinde hiiquglarmin dovlet geydiyatina
almmasindan imtina edilon maraqli sexs “Inzibati icraat haqqinda”
Azorbaycan Respublikasinin Qanununa miivafiq olaraq mohkemayo
miiraciot edo biler.

Torpaq sahasi lizerindoe hiiquqlar dovlet qeydiyyatina alinarken torpa-
gin kateqoriyasinin (maqsodli toyinatinin) miieyyon edilmemaesi askar
olunduqda, “Daginmaz emlakin dovlet reyestri haqqinda” Azerbaycan
Respublikas1t Qanununun 14.1-ci maddasine uygun olaraq geydiyyat da-
yandirila bilor. Torpaq sahasi tizerinde hiiquglarin dovlet qeydiyyatina
alinmasi liclin orizenin baxilmamis saxlanilmasina ve ya hiiquglarin
dovlet geydiyyatinin dayandirilmasina sebab olan hallar aradan qaldiril-
diqgda, geydiyyat orqan1 miivafiq qerar gebul etmakde haqlidir.

3. Qorar doarc olundugu giinden qlivveye minir.

4. Qorar “Azearbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
boc¢i” gozetlorindoe, “Azerbaycan Respublikasi Konstitusiya Mehkemae-
sinin Melumati”nda derc edilsin.

5. Qarar gotidir, heg bir orqan ve ya soxs toerafinden logv edilo, do-
yisdirile ve ya resmi tofsir edile bilmez.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIIKAHCKOUW PECITYBJIMKU

O TonkoBanuu crateu 15 3akoHa A3zepbaiimkanckoil Pecryommkun
""O rocyzapcTBeHHOM peecTpe HeJIBHKHUMOIO MMyllecTsa'

28 mapra 2017 roaa ropoa baky

[Mnenym Koncrurynmonnoro Cyna AzepOaitikanckoi Pecnybiuku B
cocrape ®apxaga AOmymtaesa (mpencenatenb), Conbl CalMaHOBOM,
Cynabwr T'acanoBoii, Pomana Wcwmaiimosa, [Ixeiixyna Iapamxaesa,
Pacasng I'sananze u Kampana [acguesa (cynps-n1oKiIaquuK),

C yuyacTueM cekperaps cyaa - DinbMennuHa ['yceiiHoBa,

npeJcTaBUTeIel 3auHTEpPEeCOBaHHBIX CYOBEKTOB - cyabu Cymraibit-
CKOIO anesuIIUOHHOrO cyaa Xasibl [J>XKaMWIOBOU U INIABHOTO KOHCYJIb-
TaHTa oOTAe’la DKOHOMHYECKOrO 3aKOHOAATENIbCTBA Arnapara Mwuum
Meknuca AzepOaitikanckoii Pecyonuku Bacudga Amupacinanosa,

dKCIepTa - JoleHTa Kadeapbl KOHCTUTYLIMOHHOIO IpaBa bakuHCKO-
r0 TOCYIapCTBEHHOIO YHUBEpPCUTETa, AOKTOpa (Puiocopuu 1Mo IpaBy
Cybxana Anwuesa,

crienuanucToB - cyapbu BepxosHoro Cyma A3sepOaiimkaHCKOU
Pecniy6niuku Xaranu MawmenoBa M 3aBelyIOIIEro IMPaBOBBIM OTIEIOM
CnyxObl TOCYIapCTBEHHOTO peecTpa HEIBUXKXHMOIO HMYIIEeCTBa IPHU
[locynapcTBeHHOM KoMmuTeTe A3sepOaiiikaHckoil PecrnyOnuku mo Bom-
pocam umymiectBa Okras 'acaHoBa,

B cootBeTcTBUU ¢ yacThio VI crathu 130 Koncrurymmu AzepOaiimxan-
cKoii PecnyObnmuku paccMOTpesl B OTKPBITOM CYIeOHOM 3acedaHuH B
nopsake 0co00ro KOHCTUTYIIMOHHOTO MPOU3BOJICTBA KOHCTUTYIITMOHHOE
aeno Ha ocHoBaHuu oOpamienus CyMraibITCKOro anesuvissiuOHHOTO
cyna o rtonkoBanmm crateil 8.0.1 m 15 3akona A3zepOailmkaHCKOUN
Pecniy6rmuku "O rocymapcTBEHHOM peecTpe HEIBUKUMOCTU" C TOUKHU
3peus Tpebosanuil wacreir I, II u III crarem 29 KoHcturynuu
Azepbaiinxanckoil Pecriyonuku.
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3acnymas nokian cynbu K.I1ladueBa mo geny, BbICTYIUIEHUS TPeE-
CTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB U CIIELUAINCTOB, 3aKJII0Ye-
HUE 2KCIepTa, UCIeNoBaB U 0OCcyauB Marepuasibl jaena, [nenym Kon-
crutyunonnoro Cyna A3zepOaiimxkaHckoit PecryOnuku

YCTAHOBHAUIJ:

CyMraiipITCKuii anesuIaiMOHHBIN cyl, oOpaTuBIIKCh B KOHCTUTYIIN-
onnblii Cyn Azepbaiigxanckoit PecnyOnuku (nanee - KoHcTUTyLHMOH-
Helii Cyn), mpocwin garb ToikoBaHue crartbiM 8.0.1 m 15 3akona
AszepOaiimxkanckoii Pecniyonuku "O rocygapcTBEHHOM peecTpe HeIBH-
XuMoro umymiectsa" (najiee - 3akoHa "O TroCygapCTBEHHOM peecTpe
HEJIBUKUMOIO MMYILIECTBa") C TOYKU 3peHus TpeOoBaHUN yacTeil
I, I u III crarbm 29 Koucturynum AsepOaiimxkaHckoil Pecrybnuku
(manee - Koncruryius).

B oOpamenun ykaspiBaetcs, uto [InpeOenuibCcKuii MyHUIIUTIATATET
[[Tabpanckoro paitoHa oOpaTuBiiuch B CyMrailbITCKMIl aJIMUHUCTpA-
TUBHO-2KOHOMUYECKHUI CYJl C MCKOBBIM 3asiBlIeHHEM K TeppuTtopuaib-
HOMY ympasieHuto Homep S5 CiyXObl TOCYIapCTBEHHOTO peecTpa
HEJABUXKMMOIro wumymecrsa npu [ocymapcTBEHHOM  KOMHTETE
Azepbaiimxanckoil Pecnybiuku mo BompocaMm HMYyIIECTBa (naiee -
TepputopuansHoe ynpasienre Homep 5 CI'PHU) npocust BO3TOXUTH
Ha OTBETYMKA O0S3aTEIbCTBO TOCYIAPCTBEHHOH PErHCTpald B TOCY-
JapCTBEHHOM peecTpe HEeIBUXKMMOIO MMYILECTBA MpaBa COOCTBEHHOCTU
[Mupebeaunbckoro mynununanurera [labGpaHckoro paiioHa Ha 3eMelb-
HbIi ydyacToK Iuiomanbio 300 KB.M HaxomdlMicsd B celle 30Xpamilbl
perucTpaunus, JOKyMEHTUPOBaHUE KOTOPOTO MPEAYCMOTPEHO peLIeHHEM
nporokona 3acepanus IlupeGenunbckoro myHununaiurera Llabpan-
ckoro paiiona ot 30 utonsa 2014 roxa u npenoctasnenuto [Tupebenunb-
ckomy myHuuunanutery [IlabpaHckoro paiioHa COOTBETCTBYIOIICH BbI-
MHCKHU.

Pemennem CyMrailbITCKOro aJMHUHUCTPATUBHO-3KOHOMHYECKOTO CYy-
aa ot 29 urong 2016 roga vick ObUT yIOBIETBOPEH U HA OTBETYMKA BO3-
JI0XeHa 00S3aHHOCTbh TOCYIAPCTBEHHOM PEerucTpalyy B TOCYIapCTBEH-
HOM peecTpe HeABUXHMOTO UMYIIEeCTBa MpaBa cobctBeHHOCTH [Tupebe-
auiibcKoro Mynununanurera [laGpanckoro paiioHa Ha JaHHBIN 3eMeTb-
HBII YYaCTOK U BbIJAUU BBIMHUCKHU.

Cyn nepBoii MHCTaHIMM, NPU YIOBJIETBOPEHUM MCKa IpPHILEN K Ta-
KOMY BBIBOJY, YTO OTCYTCTBHME yKa3aHMs B cTarbe 15 3akona "O rocy-
JapCTBEHHOM peecTpe HEeIBUXKHMOI0 MMYIIECTBA" K KaKOWl KaTeropuu
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3eMellb OTHOCUTCS BBIIEICHHBIN 3eMeJIbHBbI Y4acTOK HE YCTaHOBJIEHO,
KaK OCHOBaHHUE JIJI OTKa3a B I'OCYJAapCTBEHHOM pEerucTpauuu Ipas.

TeppuropuansHoe ymnpasienue Homep 5 CI'PHH nopas anemnsauu-
OHHYI0 Xkajio0y, MPOCWJI OTMEHMTh AaHHOe peweHre CyMraibITCKOro
AIMUHUCTPATUBHO-9KOHOMHUYECKOTO Cyla. AMNEUISIUOHHAT Xanoba
6puta 000CHOBaHA TEM, YTO U3-3a TOro 4To Ha Kapte Ilupebeauabcko-
r0 MyHULMIAINTETA HE YKa3aHO K KaKON KaTeropuu 3eMejlb OTHOCHT-
csl BbIIEJNIEHHAd TEPPUTOPUS YCTAHOBUTh Ha3HAUYEHHE JAHHOTO 3eMellb-
HOIO y4yacTKa HE€ BO3MOXHO M IO3TOMY coracHo craresm 11.1 u 15
3akoHa "O rocyapCcTBEHHOM pEecTpe HEIBUXKUMOIO MMYLLECTBA" MCK
HE JOJKEH OBITh YIOBJIETBOPEH.

CyMrailpITCKUid aneJuIILMOHHBIN CyJ CYell, 4YTO OTKa3 OTBETYMKA OT
rOCYJapCTBEHHON PErucTpaluy Ipas 110 [IPUYUHE OTCYTCTBUS BO3MOX-
HOCTH YCTAHOBJIEHHUS Ha3HAYEHHUs 3€EMEJIbHOIO y4acTKa MOXET IIPHUBEC-
TH K HapyLICHUI0O KOHCTUTYLIHMOHHBIX IIPaB.

[To MHeHUIO OOpATUBIIErOCs AMMHUHUCTPATUBHOE IMPOU3BOICTBO B OT-
HOLUEHUM TaKMX OOpallleHui JOKHO IMPOBOAMUTCS AIMHUHUCTPATUBHBIM
OpPraHOM B COOTBETCTBMM C TpeOoBaHUsIMU 3akoHa A3zepOaillKaHCKOU
Pecniyormuku "O0 agMUHHCTPAaTUBHOM MPOMU3BOACTBe" (manee - 3aKoH
"O0 agMUHUCTPATHUBHOM IPOM3BOACTBE"), CJENyeT H3Y4yuThb K KaKOH
KaTeropuu OTHOCUTCS 3€MEJIbHBIN YY4aCTOK U TOJIBKO IIOCJIE 3TOrO IpPHU-
HATh OOBEKTHBHBIM, 3aKOHHBIH M OOOCHOBAHHBIA AIMUHUCTPATUBHBIH
akT. Cyl TakXke OTMEYaeT, YTO aIMUHUCTPATUBHBII OpraH B psje Cly-
yaeB ccpliagch Ha crarbu 15.1.1 u 15.1.5 3akona "O rocynapcTBeHHOM
peecTpe HEeIBUXUMOIO HMMYIIECTBA" MCKaxas MX, OTKA3bIBAET B IOCY-
JAapCTBEHHOM perucTpanuu mpas.

[To MHeHuto CyMrailpITCKOro ane/uIiHMOHHOIO Cy[a, ¢ LEbI0 yCTpa-
HEHUS BO3HUKILEH B IPAKTHKE HEONPENEIEHHOCTH U IPEAYNpPEXIECHUA
HapyIIeHHs MpaB U cBOOOJ 4eIoBeKa BO3HUKIIA HEOOXOOUMOCTh B TOJ-
koBaHuu crareil 8.0.1 u 15 3akona "O rocygapcTBEHHOM peecTpe
HE/IBUXXMMOIO MMYILeCTBa".

IInenym Koncrurynmonnoro Cyna, ucciaenoBas €10 B OPAAKE OCO-
060ro KOHCTUTYLMOHHOIO ITPOU3BOJACTBA IMPHUXOAUT K TaKOMY BBIBOLY
4TO, [UISl IPABUIIBHOTO PEIleHUs], IIOCTaBJICHHOTO B 0OpallieHuu BOIPO-
ca, HeoOXOIMMO JaTh TOIKOBaHUe crtathe 15 3akoHa "O rocymapcTBeH-
HOM peecTpe HEIBHXKHMMOIO MMYyIIecTBa' C y4eToM TpeOOBaHMi 4acTu
VI cratpu 29 KoHcTurymuu.

B cBsa3u ¢ oOpamennem [lnenym Koncrurynmonnoro Cyna cuuraert
HEOOXOIMMBIM OTMETUTH CJIEYIOLIEe.
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B Asepb6aiikanckoii Pecryonuke coOCTBEHHOCTh HENPUKOCHOBEH-
Ha U oXpaHsercs rocynapctBoM. Kaxplii umeer mpaBo cOOCTBEHHOC-
Td. Hu oguH BUI COOCTBEHHOCTH He NpeBaIupyeT Haja apyrumu. [Ipa-
BO COOCTBEHHOCTH, B TOM YMCJI€ MTPABO YACTHON COOCTBEHHOCTH, OXpa-
HSETCS 3aKOHOM. Y KaXJOro B COOCTBEHHOCTH MOTYT HaXOIHUTHCS BH-
KUMOCTb M HEOBMXUMOCTb. [IpaBo cOOCTBEHHOCTH BKJIIOYAeT B cebs
paBo COOCTBEHHMKA €IUHOJUYHO WM COBMECTHO C JAPYIrUMHU JIULAMU
BJIaIeTh, MOJIB30BATHCS U PACHOPSKAThCH UMyliecTBoM. HUKTO He Mo-
XeT OBITh JIUIIeH COOCTBEHHOCTH, WHAYe KaK IO pelieHuIo cyaa (4acTh
I crarpu 13 u vactu I, I, IIT u IV crateu 29 Koncrurtyuun).

[IpaBo coOCTBEHHOCTU HAILIO OTpaxeHue Takxke B cratbe 1 Ilpoto-
koma Nel k Konseniuu "O 3amuTe npaB yejoBeKa M OCHOBHBIX CBOOOT .

[IpaBoBas nozuuusga Koncruryumonnoro Cyna, copMupoBaHHas ¢
PaBOM COOCTBEHHOCTH, 3aKJIIOYAETCS B TOM, YTO COJIEpXKAHUE ITOrO
IIpaBa cjeayeT MOHMMAaTh, IPUHUMAas BO BHHUMAHME IOJIOXKEHUS CTaTbH
13 Koncrutyruu. CoOCTBEHHOCTD, KaK BaXKHBI MHCTUTYT TPaXIaHCKO-
ro o0IlecTBa, SBJISETCS OJHUM W3 IIaBHBIX (PAaKTOPOB, COCTABIISIOMIUX
OCHOBY pa3BUTHUSI 9KOHOMUKH. [103TOMY COOCTBEHHOCTh, OOBSIBIICHA He-
IIPUKOCHOBEHHOU 1O cTaThe 13 KOHCTUTYLHMM M OXpaHSeTcs rocynap-
ctBoM. [IpaBo coOCTBEHHOCTH, BBICTYIAs!, KAK OCHOBA CBOOOJIbI KaXJ10-
ro WHAMBUAA OOIIECTBAa, SBISETCS BaXXHBIM YCIOBUEM JJISl Pa3BUTHUS
JIMYHOCTH U CBOOOAHOIO MpEeNIpUHUMATENbCTBA. [ 0CY1apcTBO JOIKHO
BO3/IEPKUBATHCS OT HE3aKOHHOTO BMEHIATeNNbCTBa B 9(h(heKTUBHOE OCY-
HIECTBJIEHUS MpaBa COOCTBEHHOCTH W IpPeNoTBpaliaTh Takue JIeUCTBUS
(IToctanosnenue Ilnenyma KonctutyuronHoro Cyga "O TolKOBaHUU
crarbe 107-2.1 u 107-5.1 I'paxnganckoro Komekca A3epbaiiiKaHCKOM
Pecnyonuku" ot 16 mpekabps 2011 ropa).

Esponeiickuii Cyn no Ilpasam Yenoseka (nanee - Espornelickuil
Cyn) B CBSI3M C BMEIIATEILCTBOM B MPAaBO COOCTBEHHOCTH OTMETHII 4TO,
camoe BaxHOe M OCHOBHOe Tpebomanme ctarbu 1 IIporokoma Nel x
KoHBeHIIMM COCTOUT B TOM UTO, JIl0OO€ BMEIIATEIbCTBO CO CTOPOHbI
TOCYIapCTBEHHOTO OpraHa B COOCTBEHHOCTb TOJIKHO OBITh aOCOJIOTHO
3akoHHBIM. C TOukHM 3penusi Konsennuu tpeboBaHne 3aKOHHOCTH - 9TO
COIIACOBAaHHOCTh BHYTPUIOCYAAPCTBEHHBIX IPABOBBIX HOPM C IPUHLIU-
IIOM BepXOBeHCTBO 3aKkoHa (Pemenue no peny "Kymoriny nporus Bo:-
rapun” ot 10 maga 2007 roga).

Cornacno yacteaM I u II crarbu 60 KoHcTuTynnu Kaxjaomy rapas-
TUPYIOTCS 3alllUTa €ro MpaB U CBOOOJ B aIMUHUCTPATUBHOM MOPSIKE U
cyne. Kaxnpiii oGiagaeT mpaBoM Ha HEMPEAB3ATbHIM MOAXOIN K CBOEMY
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Aesly U pacCMOTPEHUE JIaHHOTO Jiefla B Pa3yMHbII CPOK B aIMUHHUCTpa-
TUBHOM MPOU3BOICTBE U CYyIeOHOM Ipoliecce.

OnHOM U3 OCHOBHBIX LieJIel aJIMUHHUCTPATUBHOW IOCTULUU SBIISETCH
3ammTa CyOBEKTHUBHBIX IpaB YesloBeKa B OOJACTH TOCYJapCTBEHHOTO
yrpasieHusi. B agMuHuctparuBHoil cgepe cyObeKTHBHbIE IpaBa, Kak
MPaBUJIO OXBATHIBAIOT CBOOOJY IMOBEIEHUS JIUIIA B PAMKaxX YCTaHOBIICH-
HBIX MPABOBOM HOPMOM, BO3MOXHOCTb IOJIb30BAThCSl OIPENEIEHHBIMU
COLIMAJIbHBIMU JIBITOTaMU, ITOJIHOMOYHUE COBEPLIATH OIPE/IEIIEHHBIE JIEHi-
CTBUS U TpeOOBaTh y JAPYrMX COBEPLIECHUS OIPEAETICHHBIX ICHCTBUIA,
npaBo oOpaiaTbcs B aJMUHUCTPATUBHbBIE OpPTaHbl U CY/bl C IIEJIbIO 3a-
LIUTHI CBOMX IIPaB.

CommacHo npasopoii nosunmu Ilnenyma Koncturynmonnoro Cypa
cthopmupoBanHoil B Ilocranosnenun "O TonkoBaHuu crarbu 87.2 3a-
KoHa A3zepOaiixanckoii Pecniyomuku "O6 ucnonHenun" u cratbu 2.1
AnmunuctparuHo-IIponeccyanpHoro Kojpekca AzepOaiiikanckoi Pe-
cnyonuku" ot 4 anpens 2012 roga aiMUHUCTPATUBHO-TIPABOBbIE OTHO-
mieHus (oOmiue (myOnuyHbie) MPaBOBbIE OTHOIIEHUS B cdepe yrpasiie-
HUS) BO3HUKAIOT B cpepe roCylapCTBEHHOIO yIpaBlieHus MO0 MECTHO-
IO CaMOYIpaBJieHUs] U HEMOCPEICTBEHHO CBSA3aHbI C UCIIOJIHEHUEeM 00s-
3aHHOCTEM M ITOJIHOMOYMH aJIMUHUCTPATUBHBIX OPraHOB B IIpOLIECCE
OCYLLUECTBJIEHHUS AEATEIbHOCTU TOCYIAPCTBEHHOIO YIIPABJICHUS.

B nenax obGecnieueHus: coOMOnEeHNS aIMUHUCTPATUBHBIMUA OpraHaMU
npaB M cBOOOI 4YesoOBeKa M JIOCTUXEHHS BEPXOBEHCTBA 3aKOHA B
AzepOaiimxanckoii Pecrybnuke 6pu1 npunaar 3akoH "OO agMuHHCTpa-
TUBHOM Tpou3BojcTBe". Hacrosdmmii 3aKOH yCTaHaBIMBAET IPABOBbIE
OCHOBBI, TPUHUMITBI U TIPOLIEAYPHBIE MPABUJIA JIEATEIBHOCTH, OCYILECT-
BJISIEMOU aJIMUHHCTPATUBHBIMU OPTaHAMU B CBA3U C IIPUHATUEM, UCIIOJ-
HEHHeM JTM00 OTMEHON aIMHHUCTPATUBHBIX aKTOB.

Cornacio crarbe 24 3akoHa "OO6 agMUHUCTPATUBHOM IPOU3BO-
cTBe" aJMUHUCTPATUBHBI OpPraH B XOJ€ aJIMUHHCTPATUBHOIO IPOU3-
BOJICTBa 00s513aH BCECTOPOHHE, MOJIHO U OOBEKTHBHO HCCIENOBATh BCE
(pakTHUecKHne O0OCTOSTENbCTBA, UMEIOIINE 3HAYeHHUEe ISl NPABUIIbHOTO
paspelleHus jena. AJIMUHUCTPATUBHBIM OpraH He MOXET OTKa3aTh B
UCCJIEIOBAHUU U Yy4eTe OOCTOSITEIbCTB, BBHITOAHBIX 3aUHTEPECOBAHHBIM
munaM. HMccnenoBanue Bcex OOCTOSTENBCTB €A B XOje aJMUHHUCTpa-
TUBHOTO TPOM3BOJICTBA BBITEKAET M3 CIYXEOHBIX OOS3aHHOCTEH aaMu-
HUCTpaTtuBHOro opra”a. Criocod u oObeM HCCIIEIOBAHUS OINPENENIIOT-
C aIMUHUCTPATUBHBIM OPraHOM. AJIMHUHHUCTPATUBHBIA OPraH HE CBS3aH
OOBSICHUTETIPHBIMA W TIPEICTABJICHHBIMU J0Ka3aTelbCTBAMU 3aMHTEpPe-
COBaHHBIX JHL. IIpy HEZOCTaTOYHOCTH TPEACTaBICHHBIX JOKa3a-
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TEJbCTB, AMMUHUCTPATUBHBI OpraH 00s3aH MO COOCTBEHHOW HWHHIIMA-
TUBE cOOpaTh IOMOIHUTEIbHBIE JOKA3aTe/IbCTRA.

Ha ocnoBanuu crtarbu 15 paHHOro 3akoHa aJIMUHUCTPATUBHBIM Op-
raHam 3arfpeiaeTcs Bo3jaraTb T€ WM MHbIe 00s3aTesbCcTBA HA (hu3nye-
CKMX M IOpUAMYECKMX JIUI JIUIIb B IeJsIX obecriedyeHus: coOT0aeHUs
thopMmasibHBIX TpeOOBaHMIi, 3a UCKIIIOYEHHEM CJy4aeB, MPeIyCMOTpPEH-
HBIX 3aKOHOM B KauecTBe 00si3aTeNbHbIX yclioBuil. Eciu uHOoe He mpej-
YCMOTPEHO 3aKOHOM, HecoOJoaeHe 100 HeHaiexaliee cooloieHne
(huznuecKuMu MO0 IPUANYECKUMU JIUIIaMU (DOPMATTbHBIX TpeOOBaHUI
HE MOXET CIyXHUTh OCHOBAaHHMEM JUI OTKa3a B BHIHECEHUHM AIMHHHCT-
PaTUBHBIMU OpraHaMH COOTBETCTBYIOILIETO PEelIEHUS.

B crarpe 23.1 3akona "O06 aiMUHUCTPATHBHOM TPOW3BOIACTBE" yKa-
3aHO, YTO aJMHUHHCTPATUBHBIN OpraH 00s3aH OKa3bIBaTh CONEHCTBHE 3a-
WHTEepPECOBAaHHOMY JIMILY B MOjaue 3asdBJIeHU, Xamo0 Tubo XomaTancTs,
BBISIBJICHUM M YCTPaHEHWM JOINYLIEHHBIX B 3asdB/ieHUH, Kanobe irbo
XxojaraicTe omMOOK, pa3zbICHATh MpaBa U O00S3aHHOCTHU JIUIA, y4acT-
BYIOIIIETO B aJMUHUCTPATUBHOM IPOU3BOJACTBE.

B cootrBercTBUM ke co crarbeil 32.2 3aKoHa, e€ClIu 3adBUTEIb HE
MPECTaBUI JIOKYMEHTBI JTUOO CBeJIeHUs, MPETyCMOTPEHHbIE 3aKOHOM U
WHBIMU HOPMATUBHO-TIPABOBBIMU aKTaMH W HEOOXOJIUMbBIC Ui pa3pe-
HIeHU Jesia, AMUHUCTPATUBHBIN OpraH MOXeT TpeboBaTh MpelcTaBiie-
HUS JIOTIOJIHUTETBHBIX JOKYMEHTOB JIUOO CBEICHMIA.

N3 ormeuenHbix HOpM 3akoHa "OO aIMUHUCTPATUBHOM TMPOU3BOMI-
cTBe" yCMaTpUBaeTCs, YTO aIMUHUCTPATUBHBIA OpraH 00s3aH BCECTO-
POHHE, TIOTHO U 0OBEKTHUBHO HCCIIENOBATh KaxkjI0oe oOparienue, He OT-
Ka3bIBaThCS OT IPUHSTUSI COOTBETCTBYIOUIETO pelleHus 1o GopMmaib-
HbIM [PUYMHAM, OKa3bIBaTh COJIEUCTBUE 3aWHTEPECOBAHHOMY JIUIY C
UCIOJIb30BAaHUEM BCEX CPEJACTB, NPEIYCMOTPEHHbIX B 3aKOHOAATEIbCT-
BE, 4 TAaKXe pPa3bsiCHATH JIUIly, YYaCTBYIOIIEMY B aAMUHUCTPATUBHOM
MIPOU3BOJICTBE €r0 IpaBa U 00SI3aHHOCTH.

locynapctBeHHas peructpanusi MpaB Ha HEIBUXUMOE HMYIIECTBO
OCYILIECTBJIsIETCd B mopsake, ycraHoBieHHOM ['paxnanckum Kopekcom
AzepOaiimxkanckoii Pecniyonuku (nanee - I'paxpanckuii Konekc) u 3a-
KOHOM "O rocymapCTBEHHOM peecTpe HEABUXHMOIO HuMyLlecTBa"
Cnyx00li Trocyl1apCTBEHHOTO peecTpa HEIBMKUMOTO HWMYIIECTBA IPHU
[locynapctBenHOM KomuTeTe A3zepOaiikaHcKoi PecnyOiauku 1o BoOII-
pocaM UMYIIECTBA, SBJSIONIENHCS aIMUHUCTPATUBHBIM OPTaHOM.

Cornacno crarbe 139 I'paxkmanckoro Kopekca mpaBo coOCTBEHHOC-
TH W WHbIE NIpaBa HA HEIABMXUMOE HMYIIECTBO, OIPAHUYEHUS BTUX
1paB, UX BO3HUKHOBEHUE, MIEPEXO]l U MpeKpalleHue Mmoajaexar rocyaap-
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CTBeHHOU peructpanuu. [IpaBo cOOCTBEHHOCTH, IMPABO ITOJb30BAHUS,
UIIOTEKA, CEPBUTYTHI, a TaKXe MHbIE MPaBa HA HEJBUXKUMOE HUMYIIECT-
BO MOJIEXAT PErucTpaluu B CIydasX, MPeIyCMOTPEHHbIX HACTOSIIUM
Konekcom u 3akoHopaTenbcTBoM. [IpaBa Ha JIBUXHMOE HUMYIIECTBO
nojyieXar roCylapCTBEHHON pErucTpaluu TOJIBKO B CIydasx, Mperyc-
MOTPEHHBIX 3aKOHOJATEIbCTBOM. ['OCymapcTBEHHAs perucTpaius IpaB
Ha HEJIBUXKUMOE MMYILECTBO OCYILIECTBIISIETCS B TOCYJapCTBEHHOM pee-
CTpPEe HEJBMXHMMOTO HMYILIECTBAa, KOTOPOE COCTaBISIETCS W BEIeTCs B
YCTaHOBJIEHHOM 3aKOHOJATEIbCTBOM IOPSIKE COOTBETCTBYIOLIUM Opra-
HOM HCIIOJIHUTEIBHOMN BIIACTH.

ComtacHo cratbe 238.1 mannoro Kopekca 3emMiid KakK HEIBUXUMOE
UMYIIIECTBO SBJISIETCS OOBEKTOM IMpaBa COOCTBEHHOCTH. TeppuTopuab-
Hble TPaHUIbl 3EMEJIbHOIO Y4YacTKa OIPENENSIIoTCS MO JIOKYMEHTaM,
BbIIaBa€MbIM COOCTBEHHUKY IPABOMOYHBIM JIMIIOM TOCYIapCTBEHHOIO
peecTpa HeABMXHMOIO MMYILECTBA.

[TopsaoK rocymapcTBEHHOW perucTpanuu IMpaB COOCTBEHHOCTH Ha
HEJIBUKUMOE MMYIIECTBO, B TOM YHUCJIE Ha 3eMJII0 U CBA3aHHBIX C HUM
WHBIX TIpaB, a TaKXe BEIeHHUs eIWHOro Ha Tepputopuu AszepOaiimxaH-
cKoii PecryOnuKku rocymapcTBEHHOTO peecTpa HEJIBUKUMOTO UMYIIECT-
Ba ycTaHoBjlIeH 3akoHOM "O rocylapCTBEHHOM peecTpe HEIBUKUMOIO
uMmyuiecTna'.

MexaHW3M TapaHTHH IIpaBa COOCTBEHHOCTH, 3aKPEIUICHHBIH B 3aKO-
HomarenbcTBe A3sepOaiimkaHcKoil PecryOnuku ocymiecTBiasieTcss UMeH-
HO Ha OCHOBaHWM PETHCTPAIlMU B TOCYJApPCTBEHHOM pPEecTpe HEIBHXU-
MOTO WMMyIlecTBa. Perucrpaiusi B €IMHOM TOCYIapCTBEHHOM peecTpe
JAHHBIX O HEABMXHMMOM HMYIIECTBE BaXXHA C TOYKHU 3PEHUS 3alIUThI
UHTEPEeCcOB, KaK TocyJapcTBa TaK U COOCTBeHHUKOB. [Ipu3HaHue B
pe3ysibTaTe ToCyIapCTBEHHOWM PErucTpaluyd HEIBUXUMOIO HMYILECTBa
npaBa cCOOCTBEHHOCTH JIMIIA HA COOTBETCTBYIOIIEE HEABUKUMOE UMYIIE-
CTBO, MPUOOpPETEHHOEe MM Ha 3aKOHHBIX OCHOBAHUSIX, MPEIyNpexkaaeT
HapyllleHue JTaHHOTO IpaBa. [ocymnapcTBeHHas peructparus HeIBHXU-
MOTO HUMYIIECTBA pacClieHUBAeTCs KaK, TrapaHTUs IOCTOBEPHOCTU U
000CHOBAHHOCTH JIOKYMEHTOB ITOITBEPXKAAIONIUX MTPAaBO COOCTBEHHOCTH
Ha umyiectBo. OAHOM M3 OCHOBHBIX LIeJieil JesATEeIbHOCTH Tocyaap-
CTBEHHBIX OPraHOB B 3TOM HANpaBJIEHUM SBJISETCS 3allluTa MpaB U 3a-
KOHHBIX MHTEPECOB KaXJIOro. B »TOM KOHTEKCTe 0coboe 3HaueHHEe B
OTMEUEHHOM 00JIaCTH MPEeJOCTaBIsIeT HEIOIyCTUMOCTh HEOOOCHOBaH-
HOTO OIpaHUYEHUs B Pe3yJIbTaTe OCYIIECTBICHHUS IIOJITHOMOYMI BO3JIOXEH-
HBIX Ha rOCyIapCTBEHHbIE OpraHbl peau3allid B MOJIHOM oObeMe IpaB
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Kaxnaoro (pu3nMyeckoro Wih IOPUIAYECKOro JIUIa, B TOM YHUCTIE MpaB
COOCTBEHHOCTH.

CornnacHo crathsaMm 2.1 u 2.2 3akoHa "O rocynapCTBEHHOM peecTpe
HEJBUXKMMOIO UMyIecTBa" TOCYIapCTBEHHAs PperucTpanus Mpas
cOOCTBEHHOCTH Ha HEJIBUXUMOE MMYILECTBO W APYIUX BEILIHBIX IpPaB
SIBJISIETCS IOPUIIMYECKUM aKTOM IPU3HAHUS U TIOATBEPXKAEHUS rocynap-
CTBOM BO3HUKHOBEHHS, OrpaHUYeHus] (OOpeMeHeHus ), mepexoia U mpeK-
pallleHus 1paB Ha HEOBMXXHUMOE MMYIIECTBO B COOTBETCTBUM ¢ ['paxmaH-
ckuM KognekcoM. Perucrpaius npas Ha HEOABUXKUMOE UMYIIECTBO BEIET-
Cs B TOCYIAPCTBEHHOM PpEecTpe HEIBUXUMOIO HUMYIIECTBA B IMOPSIKE,
ycraHoBiieHHOM ['paxnanckum KongekcoM v HacTosdiuM 3aKOHOM.

OcHoBaHus U1 TOCYIApCTBEHHON pErucTpaluy MpaB Ha HEIBUXKU-
MO€ UMYLIECTBO YCTaHOBIIEHBI B crarbe 139-1 I'paxpanckoro Konekca
u crarbe 8 3akoHa "O rocygapCcTBEHHOM peecTpe HEIBUXHMOIO HMY-
niectBa”. CornacHO JaHHOW CTaTbe 3aKOHAa OCHOBAHMEM JUIS BO3HUK-
HOBEHUS Mepexoja, orpaHrnueHus (0OpeMeHeHNs) U MpeKpaIieHus mpas
Ha HEJBMXUMOE UMYIIECTBO CUMTAIOTCS MPUHATHIE OPraHAMU UCIIOJIHU-
TEJbHOU BJIACTU M MYHULIUINIATBHBIMM OpPraHaMH B YCTAHOBJIEHHOM 3a-
KOHOJIATEIbCTBOM TOPSIKE aKThl 00 OTUYXIACHWM, Tepefaye B apeHiy,
B I10JIb30BaHUE, HA UTIOTEKY HEABUXKUMOCTHU, IPUHAIIEXKAIIEH COOTBET-
CTBEHHO rocynapctBy wid MyHuuunaiureram (cratbd 8.0.1 3akoHa),
aKTbhl, CBUIETE/IbCTBA U PErHCTPALIMOHHBIE YAOCTOBEPEHUs, MOIATBEP-
KIaolye rnpaBa Ha HEIBUXKUMOCTh, B TOM YKCJI€ 3eMEJIbHbIE YJaCTKH,
30aHUS U COOPYXEHMS, KUIIbIe U HEXUJIble MOMEIIEeHUs, UHIUBUIYaTb-
HOE XWUJIbe U JauHble JOMa, YIaCTKHU HEApP, BOJOEMBbI, Jieca U MHOTOJIET-
HUE HacaxXIeHUsl, MPEeapUsITH KaK UMYLIECTBEHHbIE KOMILIEKCHI, BbI-
JaHHbIE COOTBETCTBYIOLUMMHM OpraHaMU HUCIOJHUTENBHON BIACcTU [0
6 uronga 2006 ropa (crarpg 8.0.5 3akona) u jp.

B cratbe 10 panHoro 3akoHa ykazaH repevyeHb JTOKYMEHTOB, KOTO-
pble JOJIKHBI ObITh MPEACTABIEHBI IS TOCYIaPCTBEHHON PEerucTpanuu
npaB. CoracHO JaHHOWM CTaThe TOCYJApPCTBEHHAs PErucTpaius IpaB
MIPOU3BOIUTCS Ha OCHOBaHUM 3asdBJIEHHS MPABOMOJyJaTelisd, B YyCTAHOB-
JIEHHOM HACTOSIIUM 3aKOHOM IMOPSJIKE €ro YHOJHOMOYEHHOIO JIula
WM OTHPaBIIEHHOTO yepe3 HoTapuyca. B 3adBienuu ¢pu3nueckoro ju-
11a TOJKHBI OBITh yKa3aHbl haMIIUs, UMSI, OTYECTBO, aapec, JOKYMEHT,
YAOCTOBEPSIONIUI JTUYHOCTh PABOIOIyYaress, a y IOpUANIecKoro Jau-
1a - MOJIHOE HaWMMEHOBAaHWE, aJIpec, CBHUIETEIbCTBO O PETHUCTpAaIlH,
MIOJIHOE HAa3BaHUE W aJIpec OpraHa UCIOJHUTEIbHOU BJIACTH, CONEPXKa-
HUE NMPOChObI U MPUIIOKEHHbIE JOKYMEHThI. DOopMa 3asBJIEHUSs] YCTaHAB-
JIUBAETCS COOTBETCTBYIOLIUM OPraHOM HUCIOJHUTENIbHOU BIIACTH.
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K npencrapieHHOMY B OpraH perucTpalyy 3adBjI€HUI0 MPUIAraTcs
[ (14901117 K

- OOHO W3 OCHOBaHWH [UI TOCYIApPCTBEHHOW PErucTpalyy Ipas,
MIPEIYCMOTPEHHBIX CTAThEW 8-U HACTOAILIEr0 3aKOHA;

- IUIaH W pa3Mepbl 3eMEJIbHOIO Y4acTKa;

- TEXHUYECKMI MacCIOpT, IJIaH-CXeMa PACIIOJIOKEHHBIX Ha 3€MeJlb-
HOM Y4YacTKe 3[aHui, COOPYXEHU, CTPOEHUI U JPYroro HeJBUXKUMOTO
MMYILIECTBA (MX COCTaBHBIX YacTEM);

- KBUTAHLIUS O BBIIJIATE IOCYIAPCTBEHHOM MOILIUHBI.

N3 copepxanmsa crateu 10.2.1 3akoHa "O rocynapcTBEHHOM peecT-
Pe HEABMKMMOTO UMYILECTBA" BUIHO, YTO JUIS FOCYIapCTBEHHOM peruc-
TpalMy IpaB JOCTATOYHO HAIMYUE OJHOTO M3 OCHOBAHUM, MPEIyCMOT-
PEHHBIX cTaThel 8-U Hacrosmero 3akoHa. ComtacHO TEKCTY M COHep-
KaHUIO JaHHOW HOPMBI MPH TPEACTaBIEHUH, KaKOro JuOO W3 OCHOBA-
HUM (JOKYMEHTOB) 3aKpEIUIEHHBIX B CTaThbe 8 3aKOHa, OpraH perucrpa-
MM HE BIIpaBe MOTPeOOBaTh AOMOTHUTEIHHO MPEACTABICHUS IPYroro
ocHoBaHus (nokymeHTa) (IlocranoBnenue Ilnenyma KoHCTUTYLIMOHHO-
ro Cyma "I[lo xanobe OrtkpeiToro AxuunonepHoro OOiecTBa
"Savalan"" ot 4 okTa6ps 2016 rona).

Ciydan oTKasa B roCylapCTBEHHOW PErMCTPaLlMU MPaB NEPEYUCIICHBI
B crathe 15.1 3akoHa "O rocymapcTBEHHOM pEECTpe HEIBUXKUMOIO
umyniectsa”. K HUM oTHOcATCA:

- TMPaBoO, O TOCYAAPCTBEHHOW PETUCTPAIK KOTOPOro MMeeTcs oOpa-
LIEeHHE, HE IMOIJIEXKUT TOCYJapCTBEHHOH peructpanyu B COOTBETCTBUU
C HacCTOSIIIUM 3aKOHOM;

- JIOKYyMEHTBI, He TpeOyiolue MOATBepXKICHUS B HOTapUATbHOM
MOPSIKE U1 TOCYIapCTBEHHOM pEerucTpaluu mnpas, 1no gopme u couep-
KaHWIO HE COOTBETCTBYIOT TPeOOBAaHUSIM 3aKOHOAATEIbCTBA;

- C 3adBJICHUEM O TOCYJapCTBEHHOU perucTpauuu npas oOpaTHIOCh
HEHajJIeXxaluee JuLo;

- aKT OpraHa MCIHOJIHMTEJIbHON BJIACTH WM MYHULHUIIAILHOTO Opra-
Ha O BO3HMKHOBEHMM IIpaBa Ha HEJABMXKMMOE UMYILECTBO IPU3HAH He-
JAEUCTBUTENBHBIM B YCTAaHOBJIEHHOM 3aKOHOJATEIbCTBOM IOPSIKE;

- JILO, BbIIABIIEE MPABOYCTAHABIMBAIOIIUN JOKYMEHT O HEIBUXKH-
MOM HMMYILECTBE, HE YIIOJTHOMOYEHO paclopsKaThCs MPAaBOM Ha JaHHOE
UMYILIECTBO;

- HE YCTPaHEHBI ITPENyCMOTPEHHbIE cTaThell 14-i1 HacTodIero 3aKkoHa
00CTOSTENHCTBA, CTABIINE MPUIMHOM MMPUOCTAHOBIICHHUS PETHCTPAIIHH.

Kak BugHO, B 3akoHe "O rocygapCTBEHHOM peecTpe HEIBHUKUMOIO
uMyniecTBa" KOHKPETHO YCTaHOBJIEHBI OCHOBAaHMS Ul TOCYHApCTBEH-
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HOIl perucrpainuu MpaB Ha HEJBUXKUMOE HUMYIIECTBO, NEPEYEHb TOKY-
MEHTOB, KOTOpPbIE JOJIXKHBI OBITh TIPEICTaBIICHbI, TPEOOBAHUS K JTaHHBIM
JOKYMEHTaM, CJIydyad OTKa3a B rOCYIapCTBEHHOW PErucTpaluu Mpas.

Hapsny ¢ atum nipuem, npoBepka JOKYMEHTOB JiIsl TOCYAapCTBEHHON
perucTpaiuy mnpap M MpoleaypHbie MpaBujia UX BbIIAYd YCTaHABIMBA-
I0TCSI COOTBETCTBYIOIIUM OPraHOM MCIIOJHUTENbHOM Briactu (ctarkst 10.4
3akoHa "O rocygapcTBEHHOM peecTpe HEIBMXXHMMOIO MMYIecTBa'").

Ha ocnoBanuu crareu 11 3akona "O rocynapcTBEHHOM peecTpe
HEJBUXKUMOIO UMYyIlecTBa" NOKYMEHTHI, NOATBEPXKIAIIINE HATUYUE,
BO3HMKHOBEHHE, MEPEX0]], OrpaHnueHre (oOpeMeHeHune), mpeKpaiieHue
1paB, JOJKHBI COOTBETCTBOBATh TPEOOBAHUSIM, YCTAHOBJICHHBIM 3aKO-
HOM JU1d TOCYAapCTBEHHOM perucTpauuu mpas.

B Toxe Bpems, 3aKOHOHATENb BO3JIOXKWI Ha COOTBETCTBYIOLIUI Op-
raH WCTOJTHHUTEIBHOM BIIaCTH 00S3aHHOCThH MO MPOBEPKE COOTBETCTBHS
CBElIEHUH, YKa3aHHBIX B MOCTYNUBIIUX JOKYMEHTAaX WH(OpMaluu Xpa-
HUMOI B TOCYIapCTBEHHOM PEecTpe, YCTAHOBJIEHUIO OTCYTCTBUS MPOTU-
BOpEUYMI MEXy 3asdB/IIEMbIMU U YK€ 3apEruCTPUPOBAHHBIMU IIPaBaMH,
a TakxXe HaJIu4yus APYrUX OCHOBAHUI I OTKa3a B TOCYIAapCTBEHHOU
PETUCTPALIMY TTpaB WM €€ NpuocTaHoBieHud (crateu 9.1.2 m 9.1.3 3a-
koHa "O rocygapcTBEHHOM peecTpe HEeIBUXKUMOIO UMyIIecTBa'")

[Tnenym Koncrurynmonsnoro Cyna, npuHMMas BO BHUMAaHUE, 3aKpell-
nenHoe B KoHcTutynmu ocoboe 3HaueHHe 3eMu Kak oOBbeKTa MpaBa
COOCTBEHHOCTU U BaXHOCTh €€ PAIllOHAIILHOTO MCIOJIb30BAHUS CUUTA-
€T HEeOOXOAUMBIM OTMETHTbH, YTO TPHU TOCYIAPCTBEHHOW PETrHUCTpAIH
IpaB Ha 3eMJII0 COOTBETCTBYIOLIEMY OpPraHy HCIIOJIHUTEIbHOU BJIACTH
CclielyeT BHUMAaTeIbHee OTHECTHCh K TpeOOBaHUSIM, YKa3aHHBIM B 3aKO-
He "O rocygapCcTBEHHOM peecTpe HEIBUXMMOIO MMYIIECTBA'", YIEJIHUTh
0ocoboe BHMMaHUE MPOBEPKE COOTBETCTBUS MPEICTABICHHBIX TOKYMEH-
TOB TpeOOBaHMSIM, YKa3aHHbIM B 3aKOHOJIATENbCTRE.

Cornacao vactu VI crateu 29 KOHCTUTYIIMM B LENSIX COIUAIBLHOM
CIPaBEVIUBOCTH U PAIIMOHATIBHOTO UCIOJIb30BAaHUS 3eMellb MPaBoO cO0-
CTBEHHOCTHU Ha 3eMJII0 MOXET ObITh OrpaHUYEHO 3aKOHOM. [laHHasg HOp-
ma KoHCTUTYyLMHU Takxke BK/IIOYA€T HCIHOJIb30BAaHUE COOCTBEHHUKOM
MYHULIMTIATBHBIX M MEPEeJaHHbIX B YaCTHYI0O COOCTBEHHOCTb 3€MENIbHBIX
y4acTKOB (HalpuMep, 3eMIIM CEIbCKOXO34iCTBEHHOTO Ha3HAYeHUsl) MO
Ha3HA4YeHH0. B MpOTUBHOM cilyyae MOXET BOZHUKHYTh IIPABOBOE OCHO-
BaHME I OTPAHUYEHUS MpaBa COOCTBEHHOCTH Ha JAHHYIO 3E€MITIO.

B cootBerctBum ¢ mnyHktoM 3 crateu 4 3emenbHoro Kopekca
AzepOaiimxanckoii Pecniybnuku (manee - 3emenbHbiii Kogekc) npaso-
BOIl CTaTyc 3eMeJIbHOrO y4acTKa OXBAThIBAeT €ro 1ieJieBoe HazHaueHue,
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copMy TIpaBa Ha 3eMeNbHBII y4acTOK (IIpaBO COOCTBEHHOCTH, IOJIb30-
BaHUSl WM apeH]ibl), a TakxkXe oOpeMeHeHHe (OrpaHUYeHHs ), YCTaHOB-
JICHHOE€ OTHOCHUTEJIbHO MOJIb30BaHUS 3€MEJIbHBIM YYaCTKOM.

CornmacHo nyHktam 1, 4 u 5 crateu 10 manHoro Kopekca ieneBoe
Ha3Hau€HHUE 3€MeNlb — 9TO YCTAHOBJIEHHbIE HacTodlMM KoaekcoMm u
JAPYTUMH HOPMaTUBHO-IIPABOBBIMM aKTaMU IPaBUJIA, YCJIOBUSL U IIpelie-
JIbl UCTIOJIB30BAHUS 3€MJIM B KOHKPETHBIX LIEJISIX B COOTBETCTBUU C €€
Kareropueil. Llenesoe Ha3HaueHUE M MPABOBOM PEXHUM 3EMENIbHBIX Ka-
TETOPHUI YCTAHABJIUBAIOTCA 3aKOHONATEILCTBOM, OTPaXarwTCd B JOKY-
MEHTaxX MO TPaJOCTPOUTENILCTBY U 3emiieycTpoucTy. IlpaBuna 3emue-
MOJIb30BaHUS B TIpejiesiaX KaTeropuil yCTaHaBIMBAIOTCS COOCTBEHHHMKA-
MU, TTOJIb30BATEIIMA U apeHIAaTOPaMU, B COOTBETCTBUM C JOKYMEHTAMHU
10 MPUPOJHO-XO035MCTBEHHOMY PalOHUPOBAHHIO, 30HUPOBAHUIO, TEPPU-
TOPUATLHOMY TUIAHUPOBAHUIO, HCIIOJIB30BAHUI0 M 3E€MJICYCTPOMCTRBY.
Kareropuu 3emiin oTpaxarnTcd B pellieHUHd COOTBETCTBYIOILIETO OpraHa
VICTIOJTHUTEJIbHOM BJIACTU WJIM MYHULMITAIUTETA O MPEAOCTABIEHUN 3EM-
71, TOKYMEHTaxX I10 TOCYIapCTBEHHOMY 3€MEJIbHOMY KaJacTpy, KHUTax
3eMEJIbHOM PEerucTpaluy U IPYyrux JOKYMEHTaX, YKa3aHHbIX B HACTOS-
meMm Konekce.

3eMesbHbId y4acTOK IPEeNOCTaBIISIeTCs BIIalelblly, MOJb30BaTEN0 U
apeHJaTopy 3€MJIM B COOTBETCTBUU C YCTAHOBJIEHHBIMH [UIS 3TOTO
y4JacTKa IIeJIeBbIM HA3HAYEHUEM U IMPABOBBIM CTaTycoM (IyHKT 4 CTa-
TeH 48 3emenpHoro Kopgekca).

Cornacno cratbe 82 3emenpHoro Kogexkca 1moib30BaThCs 3emieil 1o
HAa3HAYEHUI0, PAlIMOHAIIBHO U B COOTBETCTBUM C YCTAHOBJIEHHBIM PEXU-
MOM TI0JIb30BAHUS TPUMEHSTh MPUPOJAOOXPAHHBIE IMPOU3BOICTBEHHbBIE
TE€XHOJIOTUU, HE JIONYCKaTh B XO34MCTBEHHOU JEITEIbHOCTH YXYILIECHUS
DKOJIOTMYECKOTO COCTOSIHUSI TEPPUTOPUU SIBIISIOTCS OOSI3aHHOCTBIO BIa-
JeJIbLIEB, T0JIb30BATENEN U apeHIaTOPOB 3EMJIU.

Kak BUIIHO W3 BBIIEOTMEUEHHBIX HOPM 3€MEIbHOTO 3aKOHOHATEJIb-
CTBa, 3eMJIM Ha TeppuTopuu A3zepOaiixaHcKol PecnyOmuku JOKHbBI
OBITh KCIOJIB30BAHbI B COOTBETCTBUU C UX KaTeropuei (1e/ieBbIM Ha-
3HAYEHUEM).

B Toxe Bpems B cratbe 110 manHoro Kopekca ykazaHo, 4To Juna
HapymuBiie TpeOoBaHud Hactosmero Koaekca HecyT OTBETCTBEH-
HOCTh B cOOTBeTcTBUU ¢ Kojpekcom 00 aJIMUHUCTPATUBHBIX IMPOCTYII-
kax, ['paxnanckum u YronosHsiM Konekcamu AsepOaiimkaHckoi Pec-
MyOJINKH.

B mecte ¢ Tem B cooTBeTcTBUM ¢ YKa3oM [Ipesunenta AzepOaiimxkan-
ckoil Pecniyomuku "O DOTOTHUTENBHBIX Mepax B OONIaCTH peryiupoBa-
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HUS 3eMeJIbHBIX OTHOIIeHWH B A3zepOaiimkanckoil Pecryomuku" ot 7
mapta 2016 roga npeaycMOTpeHo co3gaHue UHGOPMALIMOHHON CHCTEMBI
BIIEKTPOHHOI'O KagaCTPOBOIO y4eTa 3eMelb U COCTaBIEHUS LU(PPOBOIi
KaIaCTPOBOM KapThl, IIyTEM BEIECHMs 3JIEKTPOHHOIO y4éTa U KapTorpa-
(hrpoBaHusl BceX KaTeropui 3eMesib, HaXOAAILIUXCS B FOCYIapCTBEHHOM,
MYHUIMIATBHOMN, a TAKXKe YaCTHOUM COOCTBEHHOCTHU, OJIHOM U3 1ieJieil ue-
IO SBJISIETCS KOHTPOJIb 32 MCIOIb30BAaHUEM 3€MENb B COOTBETCTBUU C 1Ie-
JIEBbIM HAa3HAUYEHUEM U MPABOBBIM PEXUMOM U MX OXPaHOM.

B coorBercTBuM ¢ myHKTOM 6.2 JaHHOrO YKasza MpeayCMOTPEHO yT-
BepxkjaeHue "['0cynapcTBEHHOM MPOrpamMMbl MO PAa3BUTHIO KaJIacTPOBOM
CUCTEMbI HEIBUXHMMOIO UMYyIecTBa B A3zepOaiimkaHckoil PecryOnuke
10 TMOBBILIEHUI0 3(P(EKTUBHOCTU UCIOJIB30BaHUS U OXPaHbl 3eMJIM Ha
2016-2020 roapt". Llenbto ocyniecTBieHUs] JaHHBIX MEPONIPUSATHI SBJIS-
€TCSl pa3BUTHUE KaJaCTPOBOM CUCTEMBI HEABUXKHMOIO HMYILIECTBA, yCO-
BEPILIEHCTBOBAHKE IPOIecca PEerucTpaluy npaB coOOCTBEHHOCTH U JpY-
TUX BEIIHbIX IIPaB Ha HEIBUXHUMOE HMYILECTBO, PEryJIMpoBaHUE 3e-
MEJIbHBIX OTHOILEHUH, YCOBEPIIEHCTBOBaHUE pPAabOThI B 0O0JIaCTU HUC-
MI0JIb30BAHUS 3€MeJIb B COOTBETCTBUU C HA3HAYEHUEM.

B toxe Bpems ciemyeT OTMETUTb, UTO B yacTu 2 Ykasa Ilpesunen-
Ta AzepOaiimxanckoit Pecriyonuku "O6 yreepxaenuu "llepedens n0-
KYMEHTOB, YIOCTOBEPSIOUIUX NpUOOpeTeHre IpaB Ha OOBEKTHI He-
JABUKUMOCTH, TPUOOPETEHHBIX U BO3HUKIIUX 1O BCTYIUICHUS B CHITY
3akoHa AsepbOaixanckoii Pecriyonmuku "O rocymapcTBeHHOM peec-
Tpe HenBuxumoctu" ot 13 guBapg 2015 roga ycTaHOBIEHO 4TO, JIO-
KyYMEHTBI, MpeaycMoTpeHHble B [lepeuHe, yTBepXAeHHOM yacThio |
HACTOSIIEro YKasza, CUYMTAOTCI OCHOBOM JJII PErHMCTpali AAHHOTO
HMMYILECTBA B FOCYIapPCTBEHHOM PEECTPE HEABUKHMOCTH B TEX Cllyda-
X, €CJIM B MOMEHT BOSHUKHOBEHUS IpaBa Ha COOTBETCTBYIOILEE UMY-
LIECTBO OHO HE HAXOOUTCS B OXPAHHBIX 30HAX MAruCTPaJIbHBIX TPY-
OOMpPOBOAOB, BBICOKOBOJIBTHBIX 3JIEKTPUUECKUX ceTel, OOBEeKTOB
TPAHCIIOPTHOU UH(MPACTPYKTYpPhl U BOJ, Ha 3€MEJIbHBIX y4acTKax, Ha-
XOMSIIMXCA B TOJb30BAHUU XO3SHCTBEHHBIX CYOBEKTOB ISl paspa-
00TKHM He(TIHBIX U TA30BBIX MECTOPOXKIEHUIA.

N3 cMbicia OTMEYEHHOro YKasza BBIACHSETCI, YTO €CJIM B MOMEHT
BO3HMKHOBEHHUSl IIpaBa Ha COOTBETCTBYIOLIEE HMMYLIECTBO HaHHOE
UMYIIECTBO HAXOIUTCS B 30HAX MAruCTPaIbHBIX TPyOONPOBOAOB U HA
APYTUX 3€MENIbHBIX y4acTKaX, 3TO MOXET CTaTh OCHOBAHWEM JJId OT-
Ka3a B rOCYIapCTBEHHON pErucTpanuy Ipas.

[IpuHsTHE BBILIEOTMEYEHHBIX HOPMATHUBHO-IPABOBBIX aKTOB CIIy-
XaT YCTpaHEHMIO OIpe/leJIeHHBIX MPOOEIOB B 3€MEIbHBIX OTHOIICHH-
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gX, a TaKXe B 00J1aCTH yCTaHOBJIEHUS! KATETOPHH 3€METbHOIO y4acT-
Ka, YCWJIEHHUIO TOCYJAapCTBEHHOIO KOHTPOJIS HaJ TOCYIapCTBEHHOMU
perucTpaumed InpaB Ha HEIBUXKHMOE HMYILIECTBO, HCIIOJIb30BaHUEM
3eMellb U UX OXPAaHOW M YCOBEPUIEHCTBOBAHUIO C 3TOM LIEJIBIO JICi-
CTBYIOLIEIO 3aKOHOJATEJIbCTBA.

CornacHo TpeOOBaHUSIM, NEHCTBYIOIIUX 3aKOHOAATEIbHBIX HOPM, B
JOKYMEHTaX, MpPEeICTaBIEHHbIX [JIi TOCYIapCTBEHHOW perucrpaiuu
IpaB Ha 3€MENIbHBII Y4acTOK, HOJIKHBI ObITh OTPaXKEHbl CBEIEHUS O
Kareropuu 3emiu (uenesoe HaszHaueHue) U 1p. COOTBETCTBYIOLIUI
OpraH MCIHOJIHUTEIBHOUN BJIACTH, OCYILECTBIISIOIINI rOCy1apCTBEHHYIO
pEerucTpalnu npas Ipu OTCYTCTBUU TAaKHUX JOKYMEHTOB, JOJKEH Ha
OCHOBAHHMM COOTBETCTBYIOIIMX HOpM 3akoHa "OO agMHHHCTPATUB-
HOM IPOU3BOJCTBE" OKa3aTh MOMOIb 3aMHTEPECOBAHHOMY JIUILY WJIU
noTpeboBaTh IMpEACTaBICHUS HEOOXOAUMBIX [UIsl pa3pelieHus: nena
JOTIOJIHUTEIIbHBIX JOKYMEHTOB. OKa3aHWe NaHHOW NMOMOLIM HUCXOIOUT
takxe u3 nyHkra 3.0.23 IMonoxenus "O ciyx6e rocyaapcTBEHHOIO
peecTpa HEeIBUXUMOIO UMYILIECTBa MpU ['oCynapCTBEHHOM KOMUTETE
AzepOaiimkanckoir PecriyOiuku 1o BompocaM HMYIIECTBa" yTBEepX-
neHHoro Ykaszom Ilpesunenta AsepOaiigxanckoil PecnyOnuku ot
4 mag 2015 roga. Tak, Ha OCHOBAaHUU JAaHHOU HOPMBI oOecrieueHue
COCTaBJIEHUd M BbIAUM IIJIaHA U pa3Mepa 3eMEJIbHOI0 y4yacTKa B
LEeJISX PEerucTpalvy NpaB Ha HEIBUXKUMOE HMYILIECTBO SBISETCH
00s13aHHOCTBI0 CITyXOBI TOCYIapCTBEHHOTO peecTpa HEeIBUKUMOCTH.

Cornacno nynkty 3.0.105 IMonoxenus "O Tl'ocymapcTBeHHOM KO-
muteTe AszepOaiimkaHckoil PecnyObnuku mo BompocaM uMyImiecTBa'
yTBepXaeHHOTro YKa3zoM [lpesunenta AzepOaiinmkanckoil Pecrybmuku
oT 4 mas 2015 roga paccMOTpeHUEe X0IaTalcTB 00 OTHECEHUHU 3eMellb
K KaTeropusiM U MepeBojie UX U3 OJHOUM KaTEeropuu B IPYIYyI0 U Ipel-
octapnenue KabGunery Munuctpos A3zepOaiiixanckoil PecnyGinuku
00OCHOBAHHBIX U COITIACOBAHHBIX MPEUIOXEHUN C MOJIBEIOMCTBEH-
HBIMM OpraHaMM OTHeceHO K o00s3aHHOCTsIM [‘ocymapcTBeHHOTO
komuTeTa AzepOaiikanckoil Pecybmuku mo BompocaMm UMYIIECTBA.

B cinyyae ecnu, 1OKyMEHThl HEOOXOOUMBIE IJI TOCYIAapCTBEHHOM
pEerucTpanuu IMpaB Ha 3eMENbHbIN y4acTOK, He OyIyT HpenbsBIICHBI
TO B COOTBETCTBUHU cO cTarbeil 34 3akona "OO aAMUHUCTPATUBHOM
POU3BOACTBE" 3asdBJIEHHE MOXET OBITh OCTaBJIeHO 0e3 paccMoTpe-
HUS. DTO, TaKXKE BbITEKaeT u3 cMbicia ctateu 14.1 3akona "O rocy-
JApCTBEHHOM peecTpe HeaBuxkuMoro mmymectsa'. Tak, B cooTser-
cTBUU cO cTraTh€ 14.1 3akoHa, eciiu y opraHa perucTpauuyd UMerT-
Cd Cepbe3Hble COMHEHHUS B MOMJIMHHOCTH JIOKYMEHTOB, pPErucTpauus
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MOXeT OBITh MPHOCTAHOBJIEHA Ha oAMH Mecdal. Kpome Toro, cormac-
HO cTtartbe 14.3 3aKkoHa rocymapcTBeHHas perucTpanus InpaB MOXET
OBITh OCTaHOBJIEHA He Ooyiee YeM Ha OJAMH Mecsll Ha OCHOBaHUU 3a-
SABJIEHUS] TpaBooOIaaTels, OAHOM U3 CTOPOH CHEIKHU WIH YIOJTHOMO-
YEeHHOro UMHU juna. B 3asgBieHun 1ojikHAa ObITh yKa3aHa MpPUYUHA
MPUOCTAHOBJIEHUS] TOCYJapCTBEHHOM peructpauuu npas. [Ipenocras-
JIEHUE TaKOro 3asBJIEHUs MPUOCTAHABIUBAET T€YEHUE CPOKa, Mpeayc-
MOTPEHHOTO JijIl TOCYAapCTBeHHOU peructpauuu npas. [Ipu ycrpane-
HUM CJIy4aeB, SBUBLIUXCS NMPUUYMHON OCTABJIEHUS 3asBJIEHUS, O TOCY-
AapCTBEHHON perucTpainuy IMpaB Ha 3eMeNIbHBIN y4yacToK, 0e3 pac-
CMOTpPEHHUS WM MPUOCTAHOBJIECHUS! TOCYIapCTBEHHOW perucTpanuu
1paB, OpraH PerucTpaiuu BIpaBe MPUHSITH COOTBETCTBYIOIIEE pellie-
HUE.

Bwmecre ¢ Tem, ecinu B TOKyMEHTaX, MPEICTABIEHHBIX U1 TOCylap-
CTBEHHOW PErucTpalMu IIpaB Ha 3€MEJIbHBIN y4acTOK, KaTeropus 3eM-
U (ueseBoe Ha3HAUYEHUE) HE COOTBETCTBYET KATErOPUM 3€MIIM YCTa-
HOBJIECHHON COOTBETCTBYIOIIMM OPraHOM HMCIIOJIHUTEJIBHOM BJIACTH, TO
MOXeT ObITh OTKa3aHO B TOCYIapCTBEHHOU perucTpanuu IpaB Ha
JAHHYIO 3EMIIIO.

Opnnako B crarbe 15 3akoHa "O rocynapcTBEHHOM PEECTPE HENIBU-
KUMOTO UMYyIllecTBa" He NPEeAyCMOTpPEH ciiyyail OTKa3a B rocygap-
CTBEHHOU pErucTpaluu MpaB Ha BbIIIEYKA3aHHOM OCHOBAaHUHU.

[IpunuMasg BO BHHMMaHHME CJIOXUBIIYIOCA cuTyanuio, I[lieHym
Koncruryunonnoro Cyna ucxond u3 yactu VI crarbu 29 KoHcTutyuun
CYUTAeT 1eecoo0pa3HbiM YCOBEpPIIEHCTBOBAHUE 3aKOHOJATEIeM
CIIy4aeB OTKa3a B I'OCYIapCTBEHHOM PETUCTpPALMM MPaB, MPEAyCMOTPEH-
HbIX B cTaThe 15 3akoHa "O rocynapCTBEHHOM peecTpe HEIBUKXKUMO-
ro UMyniecTna'.

Ecnu 1o BHECEHHMS COOTBETCTBYIOIIMX W3MEHEHUM, B JIOKYMEHTaX
MPEACTABJIEHHBIX Ul TOCYJApCTBEHHOW perucrpauyu IpaB Ha 3e-
MeJIbHBI Y4acCTOK KaTeropus 3emiu (lieJieBO€ Ha3HaueHUEe) He COOT-
BETCTBYET KATErOPUU 3EMJIU, YCTAHOBJIEHHOUW COOTBETCTBYIOLIUM Op-
raHOM HCIIOJIHUTEIbHON BJIACTH, TO MOXET OBITh OTKa3aHO B ToOCY-
JAApCTBEHHOW PETrMCTpalMM IpaB Ha JAHHYIO 3eMIIIO.

B Takom ciiyuyae 3aMHTEpecOBaHHOE JIMLO, KOTOPOMY OTKa3aHO B
rOCyAapCTBEHHOW PEerucTpaluy IpaB Ha 3€MeJIbHbII y4acTOK, MOXET
oOpaTUThCd B CyI B COOTBETCTBHHM ¢ 3aKoHOM "OO aIMUHHCTpPATHB-
HOM IIPOU3BOJICTBE".

B TO Xe Bpems, COOTBETCTBYIOLIMI OpraH MCIOJHUTEIbHOM BilaC-
TH, OCYLIECTBIJISIOLINN TOCYIapCTBEHHYIO PErMCTpALMI0 MpPaB BIIPaBe
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MOAHATH TEepe] MOABEAOMCTBEHHBIMM OpraHaMM BOIIPOC O IpUOCTa-
HOBJICHUU WJIM OTMEHE HCIIOJIHEHUSl PEUIEHHI MECTHBIX OPraHOB HC-
MOJIHUTEJIbHOM BJIaCTH U MYHULUNAIUTETOB O BBIAECIEHUM (IIPOIAXKM)
3eMEJIPHOI0 y4yacTKa HE COOTBETCTBYIOIIMX TPEOOBAHMSIM 3aKOHOHA-
TEJIbCTBA 10 BOIIPOCAM PALMOHAIBHOIO IOJIb30BAHUS U OXPaHbI 3e-
MEJIbHBIX PECYPCOB WM IOJATh B CYJ UCK.

Ha ocnoBanum BeimeykazanHoro I[lnenym Koncrurynuonnoro Cy-
Ja MPUXOAUT K TaKOMY BBIBOAY:

- cienyer pekomMeHnoBatb Muwiin Meaxkiucy ycoBeplleHCTBOBAaTh
Clly4yal OTKa3a B IOCYJAapCTBEHHOW pErucTpanuu Ipas, MPELyCcMOT-
peHHbIX B cTathe 15 3akoHa "O rocynapcTBEHHOM peecTpe HEIBUXKH-
Moro umyuniectsa” ¢ Touku 3peHud 4yactu VI crateu 29 Koncrury-
UM, B COOTBETCTBUU C IPABOBOM IMO3ULHEN OTPAXEHHOW B OIHKCa-
TeJIbHO-MOTUBUPOBOYHOU 4acTu Hactosuero IlocraHoBineHus;

- €CJIM JI0 pa3pelleHusd BOIpoca B 3aKOHONATEJIbHOM IMOpSiIKe, B
JOKYMEHTaX, IPEINCTABIEHHBIX [UI1 TOCYAapCTBEHHOM perucrpanuu
IIpaB Ha 3€MEJIbHBIN Y4acTOK, KaTeropus 3eMiu (LejieBoe Ha3Haye-
HHE) HE COOTBETCTBYET KAaTErOpUU 3€MJIM YCTAHOBJIEHHOW COOTBET-
CTBYIOLLIUM OPTraHOM HMCIOJIHUTEJIBHOM BJIACTH, TO B TOCYIapCTBEHHOMU
pEerucTpaluy MnpaB Ha JAHHYIO 3eMJII0 MOXET ObITh OTKa3aHO. 3auH-
TEPECOBAHHOE JIMII0, KOTOPOMY OTKa3aHO B IOCYJapCTBEHHOW pEruc-
Tpaluu IpaB Ha 3eMeJIbHBII y4acTOK, MOXET 0OpaTuThcsa B Cyd B CO-
oTBeTCTBUU ¢ 3akoHOM "OO0 aIMUHUCTPATUBHOM IPOU3BOICTBE".

Ecnu npu rocynapCTBEHHOM perucrpaluudd IpaB Ha 3€MeEJIbHbBIN
y4acTOK, BBIICHUTCS, UTO KaTeropus 3eMJin (LieJieBOe Ha3HAYEHHE) He
YCTaHOBJIEHA, TO PETUCTpalUd MOXET ObITh MPUOCTAHOBJIEHA B COOT-
BeTcTBUU cO cTarbeil 14.1 3akona "O rocynapcTBEeHHOM peecTpe He-
asrxuMoro umyiectsa'. [lpu ycTpaneHHMM OOCTOSITENBCTB, SBISIO-
HIUXCA NPUYUHOM OCTABJIEHUS 3asBJICHUS, O TOCyHapCTBEHHOW peru-
CTpalUU MpaB Ha 3eMeJIbHBII y4yacToK, 06e3 pacCMOTPEeHUs! WIH IpU-
OCTAHOBJIEHUS TOCYIapCTBEHHOUN pErucTpaluy npas, OpraH perucrpa-
LMY BIPaBe IPUHATH COOTBETCTBYIOLIEE pPELIEHMUE.

PykoBonctysice yactpio VI crateu 130 Koncruryuun AsepOaiimxan-
ckoii PecnyOmuku, crarpamu 60, 62, 63, 65-67 u 69 3akona
AszepOaiigxanckoit Pecniyonmuku "O Koncrutynuonnom Cyne",
[Mnenym Konctutyunonnoro Cyna AzepOaiigxaHckoil PecnyOnuku
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HOCTAHOBMUAI::

1. PexomennoBate Muwuiu Memxnucy Asepbaiimxanckoil Pecriyomu-
KM YCOBEpUIEHCTBOBATh CIIydyau OTKa3a B IOCYIApPCTBEHHON perucTpa-
LMY 1IpaB, IPeLyCMOTPEHHBbIX B cTaThe 15 3akoHa "O rocynapcTBeHHOM
peecTpe HeIBUXKHMOIrO MMYLIECTBA" C TOYKU 3peHHs yacTu VI crarbu
29 Koncturynuu A3zepOaitjikanckoir PecrnyOnvku B COOTBETCTBUU C
[IPaBOBOM IO3ULIMEN, OTPAXKEHHOM B OIUCATEIIBHO-MOTHUBUPOBOYHOMU
yactu Hacrosiero [locraHoBieHusl.

2. Ecnu 10 paspelieHus Bolpoca B 3aKOHOAATEIbHOM MOPSIKE, B 10-
KYMEHTaX, MPEICTABIEHHBbIX I TOCYIApPCTBEHHOW PErucTpaluu IMpaB
Ha 3eMeJIbHBI Yy4acTOK KaTeropusi 3eMju (1ieJieBOe Ha3HAYeHUE) He CO-
OTBETCTBYET KaTErOpPUM 3€MJIM, YCTAHOBJIEHHON COOTBETCTBYIOIIUM Op-
raHOM HCIOJTHUTEJIbHOM BJIAcTU, TO B TOCYAapCTBEHHOM perucTpauuu
IpaB Ha JIAHHYIO 3€MJTII0 MOXET ObITh OTKa3aHO. 3aMHTEPECOBAHHOE JIH-
110, KOTOPOMY OTKa3aHO B IOCYIApCTBEHHOH pPErucTpaluy IpaB Ha 3e-
MEJTbHBINA Y4aCTOK, MOXET 0OpaTUThCS B CYIl B COOTBETCTBUH C 3aKOHOM
Azepbaiikanckoit  Pecniyonmuku "OO  aIMUHHCTPATHBHOM ITPOM3BOJI-
cTBe'.

Ecnu npu rocynapcTBEHHOM perucTpalMd IpaB Ha 3eMeJIbHbII
Y4aCTOK, BBISICHUTCSI UTO KaTeropus 3eMjiu (1IeJIeBOrO0 Ha3HAYEHUEe) He
YCTaHOBIIEHA, TO PErUCTpPalUsl MOXET ObITh MPHOCTAHOBIIEHA B COOT-
BeTcTBUU co crarbedl 14.1 3akona A3sepOaiiixaHckoil PecryOnuku
"O rocymapCTBEHHOM peecTpe HeaBuxumoro umymecra'. [lpu ycrpa-
HEHUU OOCTOSTEIbCTB, SBISIOMIUXCS MPUYMHON OCTABICHUS 3asdBIICHUS,
O TOCY/IapCTBEHHOW PErucTpalyyl MpaB Ha 3eMeJIbHBIA YyJ4acTOK Oe3 pac-
CMOTPEHMS WM NPUOCTAHOBIEHUS TOCYIAPCTBEHHON PpErucTpaluu
1paB, OpraH perucTpaluu BIpaBe NPHUHATh COOTBETCTBYIOLLEE pellie-
HUE.

3. [NocTanoBneHNe BCTyMAeT B CHIY CO JHS OMyOJIMKOBAHUS.

4. IlocraHoBnenne omnyoOnauKoBaTh B razetax "AsepOaiigxan",
"Pecniyonuka”, "Xanr razeru”, "bakuHckuii pabounii”, "BecTHHKe
Koncruryunonnoro Cyna AzepOaitikanckoii Pecryomuku'.

5. [MocranoBnenue SBsIETCS OKOHYATETBHBIM U HE MOXET OBITh OT-
MEHEHO, U3MEHEHO WM O(PUIMAIbHO UCTOIKOBAHO HU OJHUM OPraHOM
WIH JIULOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azoarbaycan Respublikasi inzibati-Prosessual Macallosinin
28-ci maddoasinin sorh edilmasina dair

12 aprel 2017-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Moahkamesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Rdvsen Ismayilov, Ceyhun
Qaracayev, Rafael Qvaladze, Mahir Muradov (meruzeg¢i-hakim) veo
Kamran Sefiyevden (meruzagi-hakim) ibarat torkibda,

mohkamae katibi — Elmaddin Hiiseynovun,

maragqli subyektlorin niimayendaleri — Baki Apellyasiya Mahkomasi-
nin hakimlari Cahangir Yusifov ve Vidadi Memmadovun, Azarbaycan
Respublikasi Milli Maclisi Aparatiin Inzibati ve herbi ganunvericilik
sOboasinin moaslohatgisi Komalo Qoamaorlinin,

ekspert — Baki Dovlet Universitetinin Konstitusiya hiiququ kafedrasi-
nin dosenti, hiiquq iizre folsefe doktoru Siibhan Oliyevin,

miitoxassislor — Azerbaycan Respublikasi Ali Mehkemasinin hakimi
[lgar Hiiseynovun, Azerbaycan Respublikas1 Miidafie Nazirliyinin Hii-
quq Idaresinin Hiiqugi teminat vo temsilgilik sébesinin roisi, adliyye
polkovniki Révsen Rasulzadanin istiraki ile,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddeasinin VI
hissesine miivafiq olaraq xiisusi konstitusiya icraati iizre agiq mehkamao
iclasinda Azerbaycan Respublikasi Inzibati-Prosessual Macollasinin
81.2-ci maddasinin sorh edilmasine dair Baki Apellyasiya Mohkomaosi-
nin miiraciati esasinda konstitusiya isine baxdi.

Is {izro hakim K.Sefiyevin meruzesini, maraqli subyektlorin niima-
yondalarinin ve miitexassislerin ¢ixislarini, ekspertin royini dinloyib, is
materiallarin1 aragdirib miizakire ederok, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu
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MUODYYON ETDI:

Baki Apellyasiya Mohkomasi Azarbaycan Respublikasinin Konstitu-
siya Mahkemasina (bundan sonra — Konstitusiya Mehkemasi) miiraciet
ederok Azerbaycan Respublikasi Inzibati-Prosessual Macallasinin (bun-
dan sonra — Inzibati-Prosessual Macollo) 81-ci maddesinde nazerde tu-
tulan apellyasiya sikayoti vermok hiiququnun isde istirak etmoaya colb
olunmayan, mahkemse akti ilo maraqlarina toxunan sexslore miinasibot-
do hemin Macaellonin 81.2-ci maddasinin teleblari baximindan serh
edilmesini xahis etmisdir.

Miiracietde gostorilir ki, iddiagilar S.Hiiseynova ve qeyrilori Azer-
baycan Respublikasi Omlak Masslalari Dovlet Komitasi yaninda Dasin-
maz ©mlakin Dévlet Reyestri Xidmotinin Baki seher Orazi Idaresine
qars1 iddia erizesi ile 2 sayli Baki Inzibati-Iqtisadi Mehkemaesine miira-
ciot edarak alqi-satqi miiqavilasi asasinda alde etdiklori daginmaz amla-
ka, o climladan torpaq sahalarine texniki pasportun ve reyestrdon ¢ixa-
risin verilmasi voazifosinin cavabdehin lizerine qoyulmasi barede gerar
gobul edilmesini xahis etmislor. Mahkemenin 1 may 2012-ci il tarixli
qgorart ilo iddia tomin edilmisdir.

Hoamin garar qanuni qiivveys mindikden sonra isde istirak etmayo
colb edilmayan Azarbaycan Respublikasinin Miidafie Nazirliyi (bundan
sonra — Miidafie Nazirliyi) apellyasiya sikayoti ilo Baki Apellyasiya
Mahkomasine miiraciat ederak birinci instansiya mehkemasinin qorari-
nin lagv edilmasini xahis etmisdir.

Miidafie Nazirliyi apellyasiya sikayotini onunla asaslandirmisdir ki,
mohkoma gorar1 asasinda iddiagilarin adina dovlet geydiyyatina alinan
miibahisali torpaq sahasinde 1950-ci ilden Miidafie Nazirliyinin harbi
sohorciyi yerlosir. Homin torpaq sahesi Miidafie Nazirliyinin “N” sayl
horbi hissesine miiddetsiz istifadeye verilmisdir. Birinci instansiya
mohkamaesi ige baxarken arazinin kimin istifadesinde olmasini miioy-
yonlagdirmemis ve maraglarina toxunan Miidafie Nazirliyini l¢iincii
soxs qismindoe iso colb etmomisdir.

Miiraciatedonin fikrince, inzibati prosessual qanunvericilikde isde is-
tirak etmoayo colb olunmayan, mehkemse akti ile maraglarina toxunan
soxsloarin sikayeat vermoak hiiququ ile bagli birbasa miiddealar mévcud
olmadigindan, Miidafie Nazirliyinin apellyasiya sikayotino mahiyyaoti
iizro baxilmasinda prosessual ¢atinliklor yaranmigdir.

Baki Apellyasiya Mohkomasi hesab edir ki, isdo istirak etmayo colb
olunmayan, mehkemsa akt1 ilo maraqlarina toxunan sexslerin mehkemse-
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yo miiraciot etmok hiiququnun tomin olunmasi ve vahid mehkems tac-
riibasinin formalasdirilmasi baximindan Inzibati-Prosessual Macollonin
81.2-ci maddesinin sorh edilmesine zorurat yaranmisdir.

Konstitusiya Mehkemasinin Plenumu hesab edir ki, miiracietde qal-
dirilan mesale Inzibati-Prosessual Macallonin iigiincii soxslarin inzibati
mohkama icraatina calb olunmasini tonzimleyen 28-ci maddesinin serh
edilmasi yolu ile hall edile bilar.

Konstitusiya Mahkemasinin Plenumu, ilk névbada, Azerbaycan Res-
publikas1 Konstitusiyasinin (bundan sonra — Konstitusiya) 60-c1 madde-
sinden iroli golon mehkemeye miiraciet etmok hiiququ ile hiiquqi
mieyyeanliyin ayrilmaz terkib hissesi olan mehkeme gorarlarinin stabil-
liyi prinsipinin alagoeli sokilds tohlil olunmasini zaruri hesab edir.

Konstitusiyanin 60-c1 maddesinin I hissesine gdre, har kesin hiiquq
vo azadliglarinin inzibati gaydada ve mehkemoade miidafiesine tominat
verilir. Konstitusiyanin 71-ci maddasinin VI ve VII hisselerine asasen,
Azoarbaycan Respublikasi orazisinde insan ve vetendas hiiquqlar1 ve
azadliqlar birbasa qiivvedeadir. Insan ve vetendas hiiquglarinin ve azad-
liglarinin pozulmasi ile elagedar miibahisalari mehkemsler hall edir.
Konstitusiyanin 125-ci maddasinin I hissesinde mahkemse hakimiyyaeti-
nin adalet mithakimesi yolu ile yalniz mehkemaler terafinden hoyata
kegirilmasi tosbit edilmisdir.

Konstitusiya Mahkemasinin Plenumu Konstitusiyada tesbit olunmus
hiiquq ve azadliglarin semarali miidafiesinin vacibliyini defalerle geyd
edoarak bildirmisdir ki, mehkema miidafiasi hiiququ asas insan ve vaton-
das hiiquglar1 vo azadliglar1 sirasinda olmaqla yanasi, Konstitusiyada
tosbit edilmis diger hiiquq ve azadliglarin teminati gqisminda do ¢ixis
edir. Soziigedon hiiquq yalniz mehkemaye miiraciotlo mahdudlasmar,
habelo pozulmus hiiquglar1 ve azadliglar1 semerali barpa etmak iqtida-
rinda olan adalet mithakimasini de nezerde tutur (Konstitusiya Mehke-
mosi Plenumunun T.Mansurovun sikayeti lizre “Azerbaycan Respubli-
kast Ali Mahkemasinin Miilki kollegiyasinin 4 oktyabr 2010-cu il tarixli
gorarin Azorbaycan Respublikasi Konstitusiyasina ve qanunlarina
uygunlugunun yoxlanilmasina dair” 5 dekabr 2011-ci il tarixli Qorar).

Bununla yanasi, Konstitusiya Mehkemasinin Plenumu “Azarbaycan
Respublikast Miilki Prosessual Macallasinin 420-ci maddesinin sorh
edilmosina dair” 28 fevral 2012-ci il tarixli Qoerarinda qeyd etmisdir ki,
mohkamaya miiraciet etmoak hliiququnun tomin edilmasi, 6z névbasinda,
pozulmus hiiquq ve azadliglar1 ganunvericilikde nezarde tutulan hadler
cor¢ivesinda semerali miidafio ve barpa eds bilen adalet miithakimasi-
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nin hayata kecirilmosini sortlondirir. 9dalat miihakimasi vasitesile in-
san hiiquq ve azadliglariin teminati sisteminin universal xarakteri,
hemg¢inin soxsin qanunsuz vo osassiz mahkeme gorarlarindan miidafie
olunmasi magsadile miivafig mehkemalare sikayet etmok imkanlarini
ohato edir.

Konstitusiyada nazerda tutulmus tominatlarin yerine yetirilmosi baxi-
mindan adalet mithakimasinin keyfiyyoatco somorali vo adaletli hoyata
kecirilmasi, ganunvericilikde hiiquq ve vezifalerin hecminin prosessual
prosedur, gaydalar, xiisusen do miiddatler ¢arcivesinde balanslasdiril-
mas1 zoruriliyini ortaya ¢ixarir ki, bu da mehkemse icraati zamani meh-
kemanin (hakimin), teraflerin, prosesin diger istirak¢ilarinin, hemg¢inin
maraql1 sexslarin qarsilasa bilecekleri hiiquqi geyri-miieyyenliyin ara-
dan galdirilmasina xidmet edon miihiim sertlorden biridir (Konstitusiya
Mohkomaesi Plenumunun C.Ismayilzadenin sikayati ilo olagodar 13 fev-
ral 2007-ci il tarixli Qarari).

Eyni zamanda, qeyd olunmalidir ki, soxsin mehkemeyo miiraciat et-
moak hiiququ mahkema prosesinin biitiin marhsalalerine aiddir. Bu, mah-
keme miidafiasinin yalniz birinci instansiyada tomin olunmasini deyil,
ganunla nazerde tutulmus hallarda apellyasiya vo kasasiya instansiyala-
rinda da hoyata kecirilmasini nezarde tutur.

Mohkoemae miidafiesi hiiququ miilki ve inzibati islor iizre nainki moh-
kemo icraatina baslanmasi imkanini, o ciimloden mehkemenin lazimi
qaydada toskili ve terkibini, hamginin prosesin gedisati ilo bagl dovlet
tominatin1 nazerde tutur. Prosesin gedisati toroflerin iradesinden asili
olaraq birinci instansiya mohkemasinda, hom do apellyasiya vo kasasi-
ya instansiyalarinda mehkeme miidafiesi imkanlarinin tilkenmesine qo-
dor davam etdirilo biler.

Konstitusiya Mahkemasinin Plenumu qeyd etmayi zoruri hesab edir
ki, Konstitusiyanin 60-c1 maddesinde nezarda tutulan mehkemayos mii-
raciat etmoak hiiququ hayata keg¢irilorken konstitusiya hiiququnun dokt-
rinasindan irali galen hiiquqi miieyyenlik prinsipine riayat edilmasi po-
zulmus hiiquq ve azadliglarin qorunmasini daha da semarali edir.

Hiiquqi miiayyenlik prinsipi Konstitusiyanin Preambulasinda oksini
tapan qanunun aliliyinin asas elementlorinden biridir. Hiiquqi miiayyon-
lik prinsipi diger teleblarle yanasi, en imumi menasinda mévcud hiiqu-
qi voziyyate aid aydinligi ve miieyyenliyi nezerde tutur. Bu baximdan
mohkameler terafinden gebul olunmus gerarlarda hall olunan ise aid
biitlin zeruri mesealalere aydinliq getirilmali, ziddiyystli meqamlar ara-
dan qaldirilmalidir. Azarbaycan Respublikasinin adindan ¢ixarilan mah-
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koma aktlarinda isin adaletli hellini siibhe altina alan, ziddiyystlor yara-
dan ve miibahise iizro istirak¢ilarin konstitusiya mehkeme miidafiosi
hiiququna tesir gostoron miiddealar olmamalidir (Konstitusiya Moahke-
mosi Plenumunun N.9bilovun sikayeti lizre 13 iyun 2008-ci il tarixli
Qorari).

Konstitusiya Moahkomasinin Plenumu torefinden formalagdirilmis
hiiquqi mévgeya goro, qanuni qlivveye minmis mahkamae aktlarinin qa-
nunvericilikde nezerde tutulmus miiddetler cer¢ivesinde deyil, geyri-
mohdud zaman kesiyinde miibahiselondirilmasi imkaninin mévcudlugu
illiiziyasin1 yaradan belo voziyyot, hiiquqi miioyyenliyin torkib hissosi
olan “res judicata” prinsipinin, adalet mithakimesinin aglabatan miid-
dotdo hoyata kecirilmasi toelabinin inkar edilmesile yanasi, artiq hell
olunmus miibahise {izre qanuni qiivveye minmis mahkemae goerarlarinin
sabitliyino, davamliligina xelel gotirir.

Belo movqe Insan Hiiquqlar iizre Avropa Moahkemesinin (bundan
sonra — Avropa Mehkemaesi) gorarlarinda da 6z oksini tapmisdir. Belo
ki, “Brumaresku Ruminiyaya qars1” is tizroe 28 oktyabr 1999-cu il tarix-
li Qorarda gostorilmisdir ki, hiiququn aliliyinin asas aspektlorinden biri
olan hiiquqi miiayyanlik prinsipi digerleri il yanas1 teleb edir ki, moah-
komsoloer terofinden tamamile hall edilmis is tizre gabul olunan yekun
qorar siilbhe dogurmamalidir.

Avropa Mehkemaesinin “Ryabix Rusiyaya qars1” is tizre 24 iyul 2003-cii
il tarixli Qorarinda ise geyd edilmisdir ki, hiiquqi miieyyenlik, “res judi-
cata” prinsipine hormati (yoni bir dofe hall edilmis iso tokrar baxilma-
nin yolverilmozliyini) nezerde tutur. Prinsip onu oks etdirir ki, toroflor-
don heg biri yalniz ise tekrar baxilmasi ve yeni gerara nail olmaq meaq-
sadile yekun, ganuni qiivveye minmis gorara yeniden baxilmani talaeb
ede bilmoz. iso yeniden baxilmast iizre yuxari mehkeme instansiyasinin
solahiyyeti iso mahiyyati lizre yeniden baxmaq maqsadile deyil, moh-
kema sohvlarini, adalet miihakimasinin geyri-diizgiin aparilmasini ara-
dan qaldirmaq maqsedile hayata kecirilmalidir. Yeniden baxma sikaye-
tin gizli formasi hesab edile bilmoez, eyni zamanda, yalniz bir mesaloyo
dair iki yanagmanin movcud olmasi yeniden baxma {i¢iin asas ola bil-
moz. Yalniz asasli ve qarsisialinmaz xarakterli hallara gore macburiyyot
qarsisinda qalma bu prinsipden geri ¢okilmoaye haqq qazandirir.

Avropa Moahkemasinin bu hiiquqi mévqeyini nozers alaraq Konstitu-
siya Mahkemasinin Plenumu xiisusi olaraq geyd edir ki, qanuni qiivve-
yo minmis mohkemsa qorarlarinin logvi ve ya dayisdirilmasi li¢iin asas-
lar konstitusiya ehamiyyaetli maqgsedlere cavab vermsli, hiiquqi miioy-
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yonlik ve miitenasiblik prinsiplarine uygun olaraq mehkeme gerarinin
adaletliliyini, stabilliyini ve tarazligin1 pozmamalidir.

Konstitusiya Mehkemasinin Plenumu 6z hiiquqi mévqeyini tokrarla-
yaraq bir daha geyd edir ki, Konstitusiyanin 60-c1 maddesinda tesbit
edilmis mahkameayo miiraciat etmak hiiququ Konstitusiyada bayan edil-
mis hiiquq ve azadliglarin toeminatlarina asaslanir. Belo ki, mohkemanin
gobul etdiyi gerarin hiiquga zidd oldugunu yalniz qanunla miieyyen
edilmis qaydada miivafiq instansiya mahkemaesi miieyyen eda biler. Bu
1se hiiquqi dovlete xas olan mehkemoaden basqa he¢ kasin mehkemsa go-
rarinin adalatliliyini ve hiiquga uygunlugunu siibhe altina ala bilmeme-
si prinsipinden irali galir.

Mbohkoma sohvlarinin aradan qaldirilmast meqsodile konkret islor
tizre (miilki, cinayet, inzibati) mehkeme gerarlarina yeniden baxilmasi-
nin bu ve ya diger formasini segorken qanunverici, ilk névbada, pozul-
mus hiliquqlarin real ve vaxtinda barpa edilmasi {i¢iin hiiquq ve azadlig-
larin adekvat temin edilmesi zeruratinden ¢ixis edir. Aydindir ki, sehv
mohkama gorar1 hiiqugqa uygun hesab edile bilmez.

Konstitusiya Mehkemsasinin Plenumu hesab edir ki, isde istirak etme-
yo calb olunmayan, mehkemsa akt1 ilo maraqlarina toxunan sexslarin si-
kayati lizro 130 yeniden baxilmasi mehkems sehvlerinin, mehkemae qo-
rarlarinin osasli olmamasinin, maddi hiiquq normalarinin mehkema teo-
rofinden diizgiin tetbiq edilmemasinin ve ya prosessual ganunvericilik
normalarinin pozulmasinin ve ya diger masealalarin yoxlanilmasi maqg-
sodini dagimamalidir. Bu zaman meahkemenin {izerine diison asas vozi-
fo homin mehkema akti ilo maraqglaria toxunan soxslerin pozulmus hii-
quglarmin barpa edilmesidir.

Azoarbaycan Respublikasinin miilki prosessual qanunvericiliyinden
forgli olaraq, Inzibati Prosessual Mocollode qanuni qiivveye minmis
moahkomae qgorarindan isde istirak etmaya calb olunmayan, mehkemae ak-
t1 ilo maraglaria toxunan soxslarin sikayeat vermak hiiququ nazards tu-
tulmamisdir.

Konstitusiya Mehkemaesinin Plenumu geyd edir ki, inzibati prosessual
ganunvericiliyin asas prinsiplarinden biri, inzibati prosesdas istirak eden
biitlin sexslerin Konstitusiya ile tosbit edilmis insan ve vetendas hiiquq
vo azadliglarina riayet olunmasini, hemg¢inin insan ve vetendas hiiquq
vo azadliglarinin qanunsuz mehdudlagdirilmasi hallarindan miidafiasini
tomin etmokdir. Inzibati prosesin gedisatinda her kesin 6ziiniin Konsti-
tusiya ilo tosbit edilmis hiiquq ve azadliglarin1 qanunla qadagan edilme-
yon biitlin lisul ve vasitelerle miidafie etmok hiiququ vardir.
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Inzibati hiiquq miinasibetlori (idaregilik sahesinde {imumi (publik)
hiiquq miinasibetlori) dovlet idaragiliyi ve ya yerli 6ziiniiidaroetmo sa-
hesinde yarandigindan vo bilavasite dovlet idareetmo foaliyyetinin he-
yata kecirilmasi prosesinde inzibati organlarin vezifse ve selahiyyatlori-
nin yerina yetirilmosi ilo bagli oldugundan, bu miinasibatlorden yaranan
miibahisaloerde istirak¢ilarin dairasi miilki miinasibatloerden forqli olaraq
daha moahdud olur. Bu baximdan ganunverici inzibati mehkemse icraati
zamani isde istirak etmoayoa colb olunmayan, ganuni qlivveye minmis
mohkome gorari ilo maraqlarina toxunan sexsloerin prosessual statusunu
miiloyyon etmomisdir.

Eyni zamanda, ganunverici Azerbaycan Respublikasinin Miilki-Pro-
sessual Macollasindan forqli olaraq, inzibati prosesde iso baxan moahke-
moyo daha genis selahiyyet vermisdir. Belo ki, Inzibati-Prosessual Mo-
collonin 11-ci maddasine asasen, inzibati mehkemsa icraatt haminin qa-
nun vo mahkema qarsisinda barabarliyi prinsipi @sasinda hayata keciri-
lir. Mahkema inzibati prosesin gedisinde proses istirak¢ilarindan hor bi-
rine 6z movqeyini ifade etmok, prosessual hiiquqlarini ve vezifalerini
hayata kecirmak ii¢lin tam ve baraber imkanlar yaratmaga borcludur.

Hoamin Macollonin 12.1 va 12.2-ci maddelerine gére, mahkamse pro-
ses istirakcilarinin izahatlari, arize ve tokliflari ile, onlarin teqdim etdik-
lori stibutlarla ve isde olan diger materiallarla kifayotlonmayorok, mii-
bahisenin diizgiin hslli {i¢iin ehemiyysat kasb edan biitiin faktiki hallar
xidmati vezifasine gore arasdirmaga borcludur. Maehkeme miisteqil so-
kilde 6z tosebbiisii ile ve ya proses istirak¢ilarinin vesatatine asasen di-
gor zoruri siibutlar toplamaga borcludur. Moehkomsa toraflorden olave
molumat ve siibutlar teleb eds biler.

Goriindiiyii kimi inzibati prosessual ganunvericiliyin teleblorine gora,
inzibati iso baxan mehkems isi hortorofli aragdiraraq miibahisenin diiz-
giin holl edilmasi tigiin shomiyyat kasb edon biitiin hallara qiymet ver-
moli vo miibahise lizre galacekdea goebul edilocok gorarin diger soxsle-
rin hiiquq ve menafelorine toxuna bilacoyini aragdirmalidir.

Lakin miiracietden do goriindiiyli kimi, tocriibode mehkemaler toro-
finden xidmeti vezifesine esasen maraglarina toxunan sexslarin mahke-
mo icraatina colb olunmamasi hallarina rast galinir. Belo olan halda he-
min soxslor Konstitusiyanin 60-c1 maddasi ile nazerde tutulan mehke-
moyo miiraciat etmak hiiququnun pozuldugunu haqli olaraq qeyd edir-
lar. Ciinki mahkamae goerar1 qanuni qiivveys mindiyine gére hamin soxs-
lorin Inzibati-Prosessual Macallonin 28-ci maddesine uygun olaraq
ticlincli soxs qisminde inzibati mehkems icraatina calb edilmesi miim-
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kiin olmur ve onlar inzibati mahkems icraatinin istirak¢isi olmadigi
ticin hoamin Macallenin 81-ci maddesine asasen bu goerardan apellyasi-
ya sikayoti vermoak hiiququndan mahrum olurlar.

[nzibati-Prosessual Moacoallonin 28-ci maddesine asasen, is iizre moh-
keme gorar1 ganuni qiivveye minena goder vo ya i§ yuxarl instansiya
mohkamasinin icraatinda oldugu miiddaetde, mehkeme gorarinin diger
soxsloerin qanunla qorunan maraqlarina toxunacagi hallarda, mehkemsa
xidmeti voazifesine uygun olaraq 6z tesebbiisii ilo ve ya hemin soxslorin
vosatati asasinda onlar liglincii soxs qisminde inzibati mehkems icraa-
tina calb edo bilor. Mehkama gararinin goebul edildiyi, lakin ganuni qiiv-
voya minmadiyi dovrde mahkemsa ii¢lincii sexslerin icraata coalb edil-
moli oldugu gonastine goldikde, hemin mehkeme gerarnin legv edil-
mosi vo iso mahiyyati iizre baxilmasinin tezelonmasi barede gorardad
gobul edir. Miibahise edilon hiiquq miinasibatinds iigiincii soxsin istira-
kinin xarakteri inzibati mehkeme icraatinin terefleri vo hemin ii¢iincii
soxs barasinde vahid gerarin gobul olunmasini sertlondirdiyi hallarda,
hamin soxs istirak¢1 kimi inzibati mehkema icraatina miitleq celb edil-
molidir (zeruri celbetmo). Ugiincii soxslorin inzibati mehkemsa icraatina
colb edilmasi barade mehkema qgoarardadi inzibati prosesin biitiin istirak-
cilarina toqdim olunmalidir. Qerardadda mehkemse terafinden baxilan
isin hallar1 vo celbetmonin sebobleri gdsterilmoalidir. Inzibati mehkemo
icraatina coelbetmoa barade mehkeme qerardadindan sikayet verilo bil-
moz. Mahkomae torefinden xidmati vozifoesine esason mehkems icraati-
na coalb olunmamis sexsloer, gobul edilmasi nazerde tutulan mehkomae
gerarinin onlarin ganunla qorunan maraglarina toxunacagini giiman et-
dikleri hallarda mehkemsa icraatina celbetmoa barade vesatet qaldira bi-
larler. Mahkeme hamin vasatet barasinde 10 giin miiddetinde gerardad
goebul edir. Vasatotin tomin edilmasindon imtina haqqinda gerardaddan
yuxarli mehkemeye sikayaet verilo biler.

Heamin maddade ganunverici celbetmoanin iki ndviinli nazerds tut-
musdur: adi celbetma ve zoruri calbetmo. Zoruri colbetmo o zaman ya-
ranir ki, hiiquqi miibahisenin mahiyyeti iizre gorar li¢lincii soxslorin ma-
raqglarina bilavasite tosir etsin. Burada hoalledici maqgam celb ediloen soxs-
lo torof arasindaki mévcud hiiquq miinasibati deyil, hiiquqi miibahise ilo
bagli gerarin potensial tosiridir.

Zoruri colbetma o zaman movcud olur ki, gebul edilocok mohkoama
gorar1 tok inzibati mehkeamae icraatinin terafleri barasinde deyil, hamgi-
nin U¢lincli soxso miinasibatde de hiiquqi qlivveye malik olsun. Oger
moahkome gorarini ii¢lincii soxsin hiiquqglarina miidaxile etmaden (basqga
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soxs Uclin hiiquq ve vezifalerin yaradilmasi, tosdiq ve ya miioyyen olun-
masi, doyisdirilmesi ve ya lagv edilmasi) gobul etmok miimkiin deyilsa,
homin soxs miitloq mahkema icraatina celb edilmali vo bu, zoruri celb-
etmo kimi qiymetlondirilmalidir. Bu hal bir qayda olaraq o zaman mé&v-
cud olur ki, tigiincii soxsin miibahiseli hiiquq miinasibatlorinde birbasa
istirak1 olsun ve miinasibatin hiiquqi taleyi holl edildiyi zaman gebul
edilmis gorar onun maraglarina tesir etsin. Bu halda heamin sexs iigiincli
soxs qismindoe, yoni istiraki zeruri olan iiglincii soxs qisminde inzibati
mohkomse icraatina calb edilmalidir.

Qeyd olundugu kimi, mehkemseler terafinden xidmati vezifasine asa-
son zoruri calb edilmoli olan sexslorin mehkems icraatina celb olunma-
mast onlarin prosessual statusdan moehrum edilmesi ile neticelonir vo
mohkoma qoararindan apellyasiya sikayoti vermok hiiququnu mehdud-
lagdirir.

Belo ki, Inzibati-Prosessual Macollonin 27-ci maddesine gora, inzi-
bati mehkemse icraatinin istirak¢ilarina iddiagi, cavabdeh ve icraata calb
olunmus tiglincii soxslor aiddir.

Hoamin Macellonin 81.1 ve 81.2-ci maddsalarine asasen, inzibati-iqti-
sadi mehkemsalar terafinden gebul olunmus gorarlardan ve ya gerardad-
lardan, bu Macellede nezerde tutulmus hallar istisna olmaqla, sikayet
verilo bilor. Sikayote apellyasiya qaydasinda apellyasiya instansiyasi
mohkemalarinin inzibati-igtisadi kollegiyalar1 terafinden baxilir. Inzi-
bati mehkems icraatinin istirakgilar1 (teraflor ve mehkeme icraatina
colb olunmus ii¢iincii soxslor) yalniz onlarin teleblerinin temin olunma-
dig1 hallarda sikayet vermok hiiququna malikdirler.

Goriindiiyli kimi, inzibati mehkemse icraati zamani apellyasiya sika-
yoti vermak hiiququnun yalniz icraatin istirak¢ilarina mexsus oldugu im-
perativ qaydada miiayyon edilmisdir. Qanunverici homin normada gos-
torir ki, istenilon soxs deyil, yalniz icraata celb olunmus li¢ilincii soxslor
sikayat vermak hiiququna malikdirler.

Konstitusiya Mehkemasinin Plenumu hesab edir ki, inzibati mehke-
mo icraatina colb olunmamis, qanuni qlivveye minmis mohkemsa akti ilo
maraqlarina toxunan sexsin mehkemaye miiraciet etmak hiiququnun te-
min edilmesi moaqsadile Inzibati Prosessual Macollonin 28.1-ci madde-
sine miivafiq olaraq ii¢ilincli soxs qisminda ise calb edilmasi homin sox-
sin hiiquglarmin ve ganunla qorunan maraqlarinin shemiyyetli deroce-
do pozuldugu hallarda miimkiin hesab edile biler.

Lakin Konstitusiyanin 7-c1 maddeasinda tesbit olunmus hakimiyyetle-
rin boliinmesi prinsipine gore Konstitusiya Mehkamasi normayaradici,
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yoni har hansi hiiquq miinasibatlorinin tonzimloenmesine dair normativ
hiiquqi akt gebul edan, o climladen har hansi normativ hiiquqi akta ola-
vo va dayisikliklerin edilmasi togobbiisiine malik olan orqan deyil, sola-
hiyyetli subyektlorin sorgu ve miiraciatlori, fordi sikayetler asasinda qa-
nunverici, icra vo mahkema hakimiyyeati orqanlar1 ve yerli 6ziliniiida-
roetma orqanlari torefinden gebul olunmus aktlar {izerinde konstitusiya
nozaratini hayata kegiron ali konstitusiya adalet mithakimesi orqanidir.

Bu baximdan Konstitusiya Mahkemesinin Plenumu hesab edir ki, in-
zibati mehkemso icraatina celb olunmamis, qanuni qlivveye minmis
mohkoame akti ilo maraqglarina toxunan soxsin Konstitusiyanin 60-c1
maddosinin I hissesinden ve “Insan hiiquqlarinin ve osas azadliglarin
miidafiesi haqqinda” Konvensiyanin (bundan sonra — Konvensiya) 6-c1
maddesindan irali golon mahkemaye miiraciat etmok hiiququ ganunve-
ricilik qaydasinda tonzimlonmelidir. Konstitusiyanin 94-cli maddesinin
I hissesinin 6-c1 bondinde ise mahkeama icraati, mehkeme gerarlarinin
icrast qaydalarinin miiayyen edilmeasi Azerbaycan Respublikasi Milli
Maclisinin (bundan sonra — Milli Maclis) selahiyysatine aid edilmisdir.

Qanunvericilik qaydasinda miivafiq toenzimlonme hoayata keg¢irilone-
doek Konstitusiyanin 60-c1 maddesinin I hissesinde ve Konvensiyanin 6-
c1 maddesinde nozerde tutulan mehkemaye miiraciat etmok hiiququnun
tomin edilmasi magsadile inzibati mehkeme icraatina calb olunmamius,
qanuni qiivveya minmis mahkemae gorar1 ilo maraqlarina toxunan soxs,
hiiquglar1 ve ganunla qorunan maraqlar1 ehemiyyaetli deraceds pozuldu-
gu hallarda inzibati mehkemsa icraatina ii¢lincii soxs qisminda calb edi-
la biler. Belo calbetmoe bu Qerarda eks olunmus hiiquqi movgelor noze-
ro alinmaqla, Inzibati-Prosessual Macollonin 28.1-ci maddesine uygun
hoall edilmalidir.

Lakin mehkama ganuni qliivveye minmis gorarinin lagv edilmasi vo
iso mahiyyeti lizre baxilmasinin tezelonmesi barade gerardad gebul
ederken hiliquqi miieyyenliyin miihiim terkib hissesi olan mahkeme qo-
rarlarimin stabilliyi prinsipinin qorunmasi maqsodiloe maraqli soxsin
liclincii soxs qisminde ise coalb edilmasi liclin asagidakilara xiisusi diq-
got yetirmalidir:

— ganuni qiivveye minmis mohkeme qorari ile inzibati mehkema ic-
raatina calb olunmamis sexsin hiiquglarinin ve ganunla qorunan marag-
larinin ehemiyyatli deracede pozulub-pozulmamasina;

— inzibati mehkeme icraatina celb olunmamis sexsin 6z hiiququnun
pozuldugunu bildiyi ve ya bilmali oldugu vaxtin miioyyen edilmasinae.
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Beloliklo, hoamin soxs mahkemeye miiraciatinde 6z hliquglarinin ve
ganunla gorunan maraqlarinin pozulmasini ve bu pozuntunun ona hansi
vaxtdan malum oldugunu asaslandirmalidir.

Gostorilonleri nozere alaraq, Konstitusiya Mehkemasinin Plenumu
asagidaki neticelore galir:

— inzibati mehkema icraatina celb olunmamis, ganuni qiivveye minmis
mohkoma gorar1 ilo maraqlarina toxunan soxsin Konstitusiyanin 60-c1
maddasinin | hissasinden ve Konvensiyanin 6-c1 maddesinden irali go-
lon mehkemaye miiraciat etmoak hiiququnun tonzimlenmasi Milli Mac-
lise tovsiye edilmalidir;

— masala ganunvericilik qaydasinda hall ediloenadok Konstitusiyanin
60-c1 maddeasinin I hissesinde ve Konvensiyanin 6-c1 maddesinde ne-
zordo tutulan mehkemeye miiraciet etmok hiiququnun temin edilmasi
magsadile inzibati mehkemsa icraatina celb olunmamis, ganuni qiivveye
minmis maohkema gorari ilo maraqlarina toxunan sexs, hiiquqlar1 ve qa-
nunla gorunan maraqlar1 ehemiyyaetli derecede pozuldugu hallarda inzi-
bati mehkema icraatina ii¢lincii soxs qisminde calb edils biler.

Belo colbetmo bu Qerarin tesviri-asaslandirici hissasinde ks olun-
mus hiiquqi mdvgeloar nazera alinmagqla, Inzibati-Prosessual Macoallonin
28.1-ci maddesine uygun hall edilmalidir.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesini vo “Konstitusiya Mehkemsesi haqqinda” Azerbaycan Res-
publikas1 Qanununun 60, 62, 63, 65-67 ve 69-cu maddalerini rehber tu-
taraq, Azarbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu

QORARA ALDI:

1. Inzibati mehkemo icraatina celb olunmamus, qanuni giivveye min-
mis mohkemsa qorar1 ilo maraqlarina toxunan sexsin Azerbaycan Res-
publikas1 Konstitusiyasinin 60-c1 maddesinin I hissesinden ve “Insan
hiiquglarinin ve asas azadliglarin miidafiesi hagqinda” Konvensiyanin
6-c1 maddasinden ireli golon mehkemaye miiraciet etmoak hiiququnun
tonzimlonmasi Azearbaycan Respublikasinin Milli Maclisine tovsiye
edilsin.

2. Maesolo ganunvericilik qaydasinda hell edilonedak Azerbaycan
Respublikas1 Konstitusiyasmin 60-c1 maddesinin I hissesinde ve “Insan
hiiquglariin ve esas azadliglarin miidafiesi hagqinda” Konvensiyanin
6-c1 maddesinde nezerde tutulan mehkemeye miiraciet etmoak hiiququ-
nun tomin edilmoasi moagsadile inzibati mehkems icraatina calb olunma-
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mis, qanuni qiivveye minmis mohkeme qgorari ilo maraqglarina toxunan
soxs, hiiquglar1 ve qanunla qorunan maraqlar1 shemiyyetli deracede po-
zuldugu hallarda inzibati mehkeme icraatina {i¢lincii soxs qisminde calb
edilo biler.

Belo colbetmo bu Qerarin tesviri-esaslandirici hissasinde ks olun-
mus hiiquqi movqgelor nezere alinmaqgla, Azerbaycan Respublikasi
Inzibati-Prosessual Macallosinin 28.1-ci maddesine uygun hall edilma-
lidir.

3. Qarar darc edildiyi giinden qiivveye minir.

4. Qerar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bogi” gozetlorindo, “Azerbaycan Respublikasi Konstitusiya Mehkome-
sinin Malumati”nda darc edilsin.

5. Qorar gotidir, heg bir organ ve ya soxs terofinden legv edile, do-
yisdirile vo ya rosmi tofsir edilo bilmoz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMOCTAHOBJEHMUWE
[UDIEHYMA KOHCTUTYLUHMOHHOI'O CYIA
ABEPBAUIIKAHCKOUM PECITYBJIMKU

O TonkoBanuu crarbu 28 AnmuHucrpatusHo-IIponeccyanbHoro
Konekca A3epbaiimkanckoin Pecryonmku

12 anpena 2017 roga ropoa baky

[Tnenym Koncruryunonnoro Cyna AsepOaiipxanckoil Pecriyonuku B
coctaBe @apxana AOmymutaeBa (mpencenaresnsb), Conbl CarMaHOBOI,
Popmiana HMcmaunosa, IIxelixyna [apanxaeBa, Padaszng I'Banan3e,
Maxupa Mypanosa (cynpg-goknanuuk) u Kampana laduesa (cynps-
JOKJTaIUUK ),

C ydacTHeM cekperaps cyga DnpmenauHa ['yceiiHoBa,

IpeACTaBUTENIC 3aMHTEPECOBAHHBIX CYOBEKTOB — cyneil bakuHcko-
ro anewsiuuoHHoro cyga Hxaxanrupa KOcudosa u Bugagn Mamenosa,
KOHCYJIbTaHTa oTiaena AJIMMUHUCTPATUBHOIO U BOEHHOI'O 3aKOHOJATEIb-
ctBa Anapara Muwuin Menxiuca AzepOaiimxanckoit Pecriyonuku Ks-
Manu ['amapnu,

aKcnepra — goueHra Kadenapsl KoHcrutynuonHoro mnpasa bakun-
ckoro I'ocynapcTBeHHOrO YHuBEpCcHUTETa, JOKTOpa (PUiIocouu 1o mpa-
By CyOxaHa Anwvesa,

cnenuaiuctoB — cynbu BepxosHoro Cyma AszepbaifaxaHCKOM
Pecniyonuku  Mnbrapa [yceitHoBa, HavampHHKa oTaena [IpaBoBoro
oOecriedyeHus: M TpeAcTaBUTeNbcTBA IOpunuyeckoro YmpasneHus
MunucrepctBa O60poHs! A3epbaitikanckoit Pecryomuku, MOIKOBHUKA
roctuimu Posiana Pacymnsane,

B cootBeTcTBUM C yacThio VI crarbu 130 KoHeruryimu AzepOaiiikaH-
ckoil PecniyOiMku, B OTKPBITOM CyleOHOM 3acelaHiM 10 0cOOOMY KOH-
CTUTYLIMOHHOMY IPOM3BOJCTBY, Ha OCHOBaHUM OOpaiueHus bakuHcko-
r0 amne/UIILUOHHOIO Cyda pPaccMOTpel KOHCTUTYLMOHHOE JIelNo O
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ToJIKOBaHUU cTathu 81.2 AnmunuctpatusHo-IIpoueccyanmsnoro Konekca
Azepbaiimxanckoil Pecriyonuku.

3acnymas nokian cynbu K.I1ladueBa mo geny, BbICTYIUICHUS TpeE-
CTaBUTENIel 3aMHTEPECOBAHHBIX CYOBEKTOB U CIIEUAINCTOB, 3aKJII0Ye-
HUE dKClepTa, U3yduB U oOcyauB marepuassl jena, [Inenym Koncrtu-
tymoHHoro Cynma A3zepOaiimkanckoi Pecrryommku

YCTAHOBHAIJ:

BakuHckumii aneisiuuoHHbI ¢y, oOpaTtuBiiuchk B KOHCTUTYLMOH-
ueiii Cyn AzepOaiiixanckoii Pecniyonuku (nanee — KoHCTUTYIMOHHBIT
Cyna), MpOCH UCTOJIKOBATh TMPAaBO TMOJAYM AIEJUISIIMOHHOM XamoObl,
pegycMOTpeHHOU B crarbe 81 ApgmuHuctpatuBHO-IIpoueccyansHOro
Konekca Azepbaiimxanckoi Pecnyonmuku (nanee — AJIMUHUCTPATUBHO-
[Tponeccyanbubiii Kopekc) B OTHOLIEHMM JIML, HE IPUBICYECHHBIX K
y4acTHUIO B Jiele, UHTEPEChl KOTOPBIX ObUIM 3aTPOHYTHI CyA€OHBIM aK-
TOM, OTHOCHUTEIBbHO TpeboBanmii cratey 81.2 Toro xe Komekca.

B oOpamenun ykaspiBaetcd, uro uctusl C.I'yceilHoBa u japyrue,
oOparuBiuch B BakMHCKHMII AJMUHHCTPATUBHO-2KOHOMUYECKUH CYI
No2, ¢ MCKOBBIM 3adBIIECHMEM NPOTHUB BaKMHCKOIO TEppUTOPUATIBHOTO
ynpapieHus Ciiyx0bl TrOCyJapCTBEHHOIO peecTpa HEIBUXKUMOTO
umyiectsa npu ['ocymapctBenHoM kommteTe A3zepOaiimxaHckoi Pec-
nyOJIMKU IO BOIIPOCAaM UMYILECTBA, IPOCUIIM MPUHSTh PELIEHUE O BO3-
JIOXEHUHM Ha OTBETYMKA OOS3aHHOCTU BbIIAYM TEXHHMYECKOTO Macropra
U BBIIIMCKU U3 peecTpa Ha MPUOOpPETEeHHOE MMHU Ha OCHOBE JIOrOBOpa
KYIUIU-TIPOAAXHW HEJBUXUMOE HMYILIECTBO, B TOM 4YHUCIE 3EME/IbHbIE
yuactku. Pemennem cyna ot 1 mag 2012 roga uck ObLT yIOBIETBOPEH.

[Tocne BCTyIUieHMs B CWIY BBIIIEYKa3aHHOIO PELIECHMS, HE IPHBJIE-
YeHHOe K y4acTHiO B Jieie MUHUCTEpCcTBO 000pOHBI A3epOaiiiKaHCKOM
Pecny6nuku (nanee — MunucrepcTBo 000pOHBI), OOPaTUBLIUCH C allell-
JSIUUOHHOM Xaio0oii B BakuHCKMI aneyuIsiUOHHBIH Cyl, MPOCWIO aH-
HYJIMpOBaTh pelleHue Cyla MepBOi MHCTAHLHUU.

MuHucTepcTBO 060POHBI 0OOCHOBAIO CBOIO AlEJUILIUOHHYIO XKallo-
Oy TeM 4TO, Ha OCIapUBAEMOM 3E€MEJIbHOM Y4acTKe, IMPOIICAIIUM IOCy-
JApCTBEHHYIO PEruCTpali0 Ha UMSI UCTIOB Ha OCHOBAHUU Cy1eOHOro
pewenus, ¢ 1950 roma pasmeraercs BOEHHBIM ropogok MuHucTepcTBa
o0opoHbl. [laHHBII 3eMeNbHBI YyJ4acTOK IepenaH B OecCpoyHOe MOb-
30BaHMe BOMHCKOHM 4yactu “N” MunucrepctBa o6oponsl. Cyn nepBoit
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WHCTAHLIUM IIPU PACCMOTPEHUU Jella HE YCTAaHOBWI, B YbEM II0JIb30Ba-
HUU HaxOAMTCA TEPPUTOPHS, U HE IPUBJIEK B Ka4eCTBE TPETHETO JIMLA
MunucTepcTBO 0OOPOHBI, YbM MHTEPECHI ObLIIM 3aTPOHYTHI, K JIEIY.

[To MHeHUI0 OOpaTHBLLIErocs, B CBSI3U C T€M, YTO B aIMHHUCTPATUB-
HO-IIPOLIECCYAJIBHOM 3aKOHOAATENIbCTBE OTCYTCTBYIOT IIPSMBIE IOJIOXKE-
HU, CBS3aHHBIE C IIPABOM IIPEACTABJIECHUS XanoObl JTULIOM, HE IPUBJIe-
YEHHBIM K YYacTHIO B JeJie, HHTEPEChl KOTOPOIrO 3aTPOHYTHI CyaeOHBIM
aKTOM, BO3HUKJIN IIPOLECCYAIbHBIE TPYAHOCTH PACCMOTPEHUEM alleIlIsd-
LMOHHOM Xanobbsl MuHHCTEpPCTBA OOOPOHBI O CYIIECTBY.

BakuHCKuUI anesuisuMOHHBII Cy/l CUUTAET, YTO C TOYKU 3peHus obec-
neyeHus Inpasa oOpallleHHs B CyJ JIUL, He MPHUBJICYEHHbIX K YYaCTHIO B
aere, MHTEPeChl KOTOPBIX 3aTPOHYTHI CyAeOHBIM aKTOM, U (hOPMHPOBa-
HUS eJUHOH CyeOHOI NMPaKTUKU BO3HHUKIIA HEOOXOAUMOCTb TOJIKOBAHUS
crathu 81.2 ApmunucrpatusHo-IIponeccyanbnoro Konekca.

[Tnenym KoncruryumonHoro Cyna cuMTaeT, 4rto MOIHATHIA B 0Opa-
IIIEHUU BOIIPOC, MOXET ObITh pa3pelleH IyTeM TOJKOBAaHHS CTaTbu 28
AnmunncrparuHo-IIponeccyansnoro Kogekca, perynupyomen npu-
BJIEYEHUE TPETHUX JIML K aJMHUHUCTPATUBHOMY CYHOIIPOU3BOACTBY.

IInenym Koncrurymmonnoro Cyna, B IEpByI0 O4epedb, CUUTAET He-
00XOIMMBIM [TPOAHAIM3UPOBATH MIPaBO OOPALIEHHs B CyH, BbITEKAIOIIEe
u3 crate 60 Koncrurynun Aszep6aiimxanckoi Pecrybnuku (namnee —
KoHcTuTynusi) B CBS3M ¢ INPUHUMUIIOM CTaOMJIBHOCTH CYIEOHBIX pele-
HUH, IBISIOLIUMCI HEOTHEMIIEMOUW COCTABHOM YaCThIO IIPABOBOU OIIpe-
JEJIEHHOCTH.

Cornacno vactu 1 crareu 60 Koncrurynuuu, KaxaomMy rapaHTUpYeT-
CSl 3alIUTa ero MpaB U CBOOOJA B aIMHHHUCTPATUBHOM IOPSAKE U CYIE.
Ha ocnoBanuu uvacreit VI u VII crateu 71 KoHcTuTynuu, Ha Teppuro-
pun AzepOaiimkanckoir PecryOnuku mpaBa u cBOOOABI 4elnOBeKa |
rpaxiaHuHa SBJIAI0TCS HENOCPEACTBEHHO AeucTByoMMU. CIIOpbl, CBA-
3aHHBIE C HaApYyLIEHHEM IpaB U CBOOOJ YeIOoBEeKa M TpaxjaHWHa, pas-
pewatorcd cygamu. B wactu 1 crateu 125 KoHcTuTyuum 3akpensieHo,
4TO CyneOHyIo BlacTh B A3epOaiimxkanckoil PecnyOinke oCyiiecTBIsioT
IIOCPEACTBOM IIPABOCYIUS TOJIBKO CYJBI.

IInenym Koncturynmonnoro Cyna, HEOOTHOKpPAaTHO OTMedYas BaX-
HOCTb 3(p(heKTUBHOU 3alUThI, 3aKperuieHHbIX B KoHcTUTynuu mnpas u
cB00OJ, MOAYEPKUBAJ, YTO IPABO Ha CyIeOHYI 3alIUTy, HaXxoddcCh B
Yrcie OCHOBHBIX MpaB M CBOOOI YeoBeKa U TpakIaHMHA, TaKXKe BbI-
CTyNaeT KaK rapaHTusl Jpyrux IpaB U cBOOOJ, 3aKperyieHHbIX B Kon-
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CTUTYIIMU. YKa3aHHOE MPaBO HEe OTPAaHUYMBAETCS TOJHKO OOpalieHueM
B Cyl, OHO Takxe IpelycMaTpuBaeT IpaBoCylaue, criocobHoe agdek-
TUBHO BOCCTaHOBHUTH HapylleHHble mpaBa U cBobomsl ([Tocranosnenue
[Tnenyma Koncruryunonnoro Cyna ot 5 nexabps 2011 ropa “O npo-
BEPKE COOTBETCTBUS NOCTAHOBIIEHUd ['paxpaHckoil Kosuiernn Bepxos-
Horo Cyma Asep0Oaiimxanckoit Pecniyomuku ot 4 oktsa6ps 2010 roma
Konctutyuuu u 3akoHam AszepOaifjkanckoil Pecriybnuku mo xamobe
T.Mancyposa”).

Hapsany ¢ stum, B Ilocranosnenun Ilnenyma KoHcTuTynMOHHOTO
Cyna ot 28 despania 2012-ro roga “O TonkoBanuu crarbu 420 I'pax-
nancko-ITpoueccyanbnoro Kopekca AsepOaiinxkanckoin PecryOnuku”
OTMeuaeT, 4yTo obecreyeHre rnpasBa Ha OOpalieHue B Cyl, B CBOI0 OYe-
penb, 00yCIOBIMBAET OCYLIECTBIEHUE MTPaBOCYIMs, ClIOCOOHOTO a¢hdek-
TUBHO 3aIlMIIATh U BOCCTaHABIMBATH HAPYIIEHHBIE MpaBa U CBOOOIBI B
npenesiax, MpelyCMOTPEHHBIX 3aKOHOAATEIbCTBOM. Y HUBEPCAIBHBINA Xa-
paKkTep cUCTeMbl oOecredeHus: MpaB U CBOOOJ 4YerloBeKa MOCPEICTBOM
MPABOCYAMS TaKXKe OXBaThIBAET BO3MOXHOCTU 00XalTOBaHUS B COOTBET-
CTBYIOLIME CYIbI JJISl 3aILUTHI JIULA OT HE3AKOHHBIX U HEOOOCHOBAHHBIX
CyneOHBIX peIIeHHIA.

C TOYKHM 3peHHs BBIIOJHEHUS TapaHTUi, NpeNyCMOTpeHHbIX B KoH-
CTUTYUUHU, 9(p(PEKTUBHOE U CIPABEIJIUBOE OCYILIECTBIECHUE MPABOCYAUS
BBIIBUIaeT HEOOXOOMMOCTh OajlaHca MpaB U 00SI3aHHOCTEH B 3aKOHOIA-
TEJIbCTBE B paMKax MPOILECCyalbHBIX MPOLELYp, MPaBWI U OCOOEHHO
CPOKOB, 4TO SBJIIETCS BaXHBIM YCIIOBUEM, YCTPAHEHM: IPABOBOW HEOII-
PENENEHHOCTH, C KOTOPBIMU MOTYT CTOJIKHYTBhCS CYH (CYIbs), CTOPOHBI,
MHBIE YYACTHUKU MPOLECCa, a TAKXe 3aUHTepeCcOBaHHbIE JIMIa BO Bpe-
M cynebnoro npoussonctBa (Ilocranosnenue Ilnenyma Kouctutyimon-
Horo Cyna ot 13 cespanst 2007 roma B cBsa3u ¢ xanodoit [x.Mcmanmnsase).

B T0 Xe Bpems, cieqyeT OTMETUTb, YTO IPaBO JIMLA Ha oOpalleHue
B CyJl OTHOCHTCS KO BCEM dTamaMm CcyaeOHOro mporecca. DTo mojapasy-
MeBaeT obecriedeHne cyeOHOI 3aluThl He TOJIBKO Ha NMepBON MHCTaH-
L1, HO U OCYILLECTBIIEHUE B Cy4adX, MPEIyCMOTPEHHBIX 3aKOHOM, Ha
aneJUIIMUOHHOM U KaCCalMOHHOW MHCTAHLUSAX.

[TpaBo cyneOHOH 3alMThI MpeycMaTPUBAET HE TOJBKO BO3MOXHOCTh
Havana cygeOHOro MpOW3BOACTBA IO TPAXIAHCKUM U aIMHHUCTPATUB-
HBIM JIeJlaM, HO Y OpraHu3aluIo U COCTaB Cyla B HaJUIeXalleM IOps-
K€, B TOM YHCJie TOCYIapCTBEHHOE OOecredeHune, CBSI3aHHOE C XOIO0M
npouecca. Xoja Ipouecca MOXeT ObITh IPOJOIKEH B 3aBUCUMOCTH OT
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BOJICU3BSIBIIEHUS CTOPOH B Cy/€ MEepBOM MHCTAHIIMM, a TaKXe Ha amell-
JSIMOHHOM M KacCallMOHHOM MHCTaHLMAX 10 MCYEepHaHHs BO3MOXKHOC-
Tel CyneOHOM 3aluThl.

[Tnenym Koncruryunonnoro Cyza cuuraer HeOOXOIUMbIM OTMETHUTH,
YTO MPHU OCYIIECTBJICHUH NpaBa Ha OOpallleHHe B CyJ, MPeIyCMOTpPEH-
Horo crtarbedl 60 KoHcturynuuu, cobioeHre NpuHIMIIA [IPaBOBOM OII-
PENENIeHHOCTH, BBITEKAIOUIEH M3 JOKTPUHBI KOHCTUTYLIMOHHOIO IIpaBa,
nenaert ete 6osnee 3h(PeKTUBHOM 3AIIUTY HAPYILIEHHBIX MIPaB U CBOOOL.

[TpuHUMD TPaBOBOM OINpeNeIeHHOCTH, OoTpaxeHHb B IIpeamOysie
Koncturyuuu, sBnsgercd OOHUM M3 BaXHbBIX 3JIEMEHTOB BEPXOBEHCTBA
3akoHa. [IpuHUIMI MPaBOBOM ONpeNeIeHHOCTH, Hapsay ¢ APYTUMH Tpe-
OOBaHMSIMH, ITPU CaMOM OOIIeM MMOHUMAaHUH, MPEeIyCMaTPUBAET SICHOCTh
U OIpPeJe/IEHHOCTh OTHOCHUTENBHO CYILECTBYIOLIEH MPAaBOBOM CUTyallUH
B caMoM o61eM cmbicie. C 3Toi TOYKM 3peHusi, BO BCe HEOOXOIUMBbIE
BOIIPOCHI 110 JIeJTy, Pa3pelaeMoMy B IPUHATHIX CyIaMH I1OCTaHOBJIEHU-
gX, JOJIXKHa OBITh BHECEHa SCHOCTb, a MPOTUBOPEYMBBHIC IOJIOXEHUS
JOJKHBI OBITh yCTpaHEHBl. B cymeOHbIX akTaxX, BHIHOCUMBIX OT MMEHHU
AszepOaiikaHckoii Pecriyonuku, He JOKHO OBITh MOJOXEHUM, CTaBs-
IIMX CIPaBeJIMBOE pa3pelieHre jejia IMOJ COMHEHHE, O0Opa3yomux
IPOTHBOpPEUUE U BIUSIOIIMX Ha I[PaBO KOHCTUTYLIMOHHO-CYyHEOHOH 3a-
UThl y4acTHUKOB 110 cniopy (Ilocranosnenue [Inenyma Koncrurynnon-
Horo Cyma ot 13 wmrons 2008 roma mo xanobe H.AOGumosa).

Cornacao cgopmupoBanHoil [lnenymom Konctutynmronnoro Cypa
IIPABOBOM IMO3ULMH, TaKOE IOJIOXEHHE CO3[AloNIee WUIIO3UI0 BO3MOX-
HOCTH OCHapUBaHMs CyIeOHBIX aKTOB, BCTYNHBIIUX B 3aKOHHYIO CHIIY,
HE B paMKaX CPOKOB, MpPEIyCMOTPEHHBIX 3aKOHOIATE/IbCTBOM, a B He-
OIlpeJie/IEeHHOM OTpe3Ke BpPEMEHH, Hapsay C OTpULAHMEM IpPUHIIMIIA
“res judicata”, SBISIOIIETOCS COCTABHOM YacThIO MPABOBOM OMpe/e/ieH-
HOCTU TpeOOBaHUS OCYLIECTBIECHHUSI IPaBOCYIUS B Pa3yMHBIH CpOK,
OpocaeT TeHb Ha CTaOWJIBHOCTh, YCTOMUMBOCTh BCTYMUBIIUX B 3aKOH-
HYI0O CWIy CyAeOHBIX pELIeHMI 10 YX€ pa3pelleHHbIM CIIOpaM.

Takasg nmosuumd Hauula OTpaxXeHue U B peuleHusasx Esporeiickoro
Cyna nio IlpaBam Yenoseka (nanee — EBponeiickuii Cyn). Tak, B pere-
HUM OT 28 okTia0psa 1999 roga no neny “Bpymapecky npotuB Pymbl-
HUU’, YKA3aHO YTO, IPUHLMII IIPABOBOW OIPENEICHHOCTH, SBJISIOIINIi-
Csl OJHMM M3 OCHOBHBIX aCIEKTOB BEpPXOBEHCTBA IIpaBa, HApsLy C JApYy-
TUMH TIPUHIMIIAMU, TpeOyeT, 4ToObl UTOTOBOE pellleHue, MPUHITOE CYy-
JaMU 1O OKOHYATEelIbHO PA3PEIIEHHOMY /€1y, HE BBI3bIBAJIO COMHEHUSI.
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A B pemienuun EBponerickoro Cyna ot 24 urona 2003 roga no peny
“Psa6bix mpoTuB Poccun” oTMeuaeTcs, UTO MpPaBOBas OINpPe/IeIeHHOCTh
npearnosaraeT ypaxeHue npuHumna ‘“res judicata” (T.e., HEOOIYCTH-
MOCTb TIOBTOPHOI'O PAacCMOTPEHUS! OAHAXJbl pelleHHoro neina). IlpuH-
UM 3aKpeIvIsdeT, YTO HU OJlHA U3 CTOPOH He MOXET TpeboBaTh Iepe-
CMOTpa OKOHYATEJIbHOTO M BCTYIMBILEIO B 3aKOHHYIO CHILy ITOCTaHOB-
JIEHUS TOJIBKO B LENSX IPOBEIECHUS NOBTOPHOIO PACCMOTPEHUS U BbI-
HECEHUs! HOBOTO pelleHud 1o aeny. [loHoMoune BBILIECTOSLIETO Cyna
110 IIEPECMOTPY Aeja JOJLKHO OCYIIECTBIATHCA B LIESAX UCIPABICHUA
olMOO0K, HEMpPaBUWJIbHOIO OTIPABIEHUSI IPABOCYIMs, a HE MEepecMOTpa
no cymectBy. IlepecMOTp He MOXET CUMTATbCsl CKPBITON hpopMoii 00-
KaJloBaHUs, B TO BpeMs, KaK JIMIIb BO3MOXHOE HAJIUYME IABYX TOUYEK
3peHHUsd 10 OJHOMY BOIIPOCY HE MOXKET SBJIATbCSA OCHOBAHMEM JUIA IIe-
pecmorpa. OTCTyIuieHMS OT 3TOr0 IPUHLMIA OIPABAAHBI, TOJIBKO
KOrJa SIBJISIOTCA 00513aTeTbHBIMU B CHJTY 0OCTOSTEIbCTB CYIIECTBEHHOIO
U HEIpeoAoIMMOro xapakrepa.

YuureiBag panHyro npaBoBylo nosuumio Epporeiickoro Cyma, Ilne-
HyM KoncrutymmonHoro Cyma oco00 OoTMeYaeT, YTO OCHOBaHMS JUId
AQHHYJIMPOBAHUSl WIM M3MEHEHUS CyleOHbIX pPEeLIeHMid, BCTYIUBIIUX B
3aKOHHYIO CWJIY, AOJIKHbBI OTBEYaTh KOHCTUTYLHMOHHO-3HAYUMbIM LM,
B COOTBETCTBUM C IPUHLMAIIAMU IIPABOBOW OIIPENEIEHHOCTH U COpa3-
MEPHOCTHU HE HapyllaTh CIPaBeJIMBOCTH, CTaOWMJIBHOCTU U cOanaHcu-
POBAHHOCTH CY/IeOHBIX PEIIeHUN.

IInenym Koncrurynmonnoro Cyna, OBTOpsil CBOIO IPABOBYIO ITO3U-
LMI0, €lIe pa3 OTMEYaeT, YTO IIpaBo Ha oOpalleHue B Cyl, 3aKpelieH-
Hoe B craThbe 60 KOHCTUTYLMU, OCHOBAaHO Ha rapaHTUU MpaB U cBOOO/,
nposo3sriameHHbix Koncruryuueid. Tak, npoTHBONPAaBHOCTh MPUHATO-
r0 CyIOM peIIeHHs] MOXET OBbITh YCTaHOBJIEHA JIMIIb CYIOM COOTBET-
CTBYIOLLIEH MHCTAHLMUU B NOPSAAKE, YCTAHOBIEHHBIM 3aKOHOM. A 9TO BbI-
TEKAaeT U3 CBOWCTBEHHOIO IPABOBOMY rOCYAApCTBY IPUHLMUIIA, YTO HUK-
TO HE BIIPaBe CTABUTb I10JI COMHEHHE CIIPABEAJIMBOCTb U COOTBETCTBUE
npaBy CyIeOHOTo perieHus, KpoMe caMoro Cyaa.

[Tpu BbIOOpPE TOM MM MHOUM (POPMBI IIEpecMOoTpa CyIeOHBIX pelleHUit
110 KOHKPETHBIM JiejaM (TpaXIaHCKUM, YIOJIOBHBIM, aJMHUHUCTPaTHUB-
HBIM) C 1IeJIbI0 YCTpaHeHHs CyAeOHBIX OIIUOOK 3aKOHOIATEN b, B TIEPBYIO
odepesib, UCXOOUT M3 HEOOXOIUMOCTH aleKBaTHOrO obOecredeHus mpas
U cBOOOJ [UId peaJlbHOTO U CBOEBPEMEHHOI'0 BOCCTAHOBJIEHUS! HAapyLLEH-
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HbIX TpaB. [IOHATHO, 4TO OMMOOYHOE CyneOHOe pelieHrue HE MOXET
CUUTATBCS COOTBETCTBYIOLLIUM IIPaBY.

[Tnenym Koncrurynmonnoro Cyna cuMTaeT 4To, MepecMOTp Jiena Mo
Xamo0aM JIMIl, He TMPUBICYCHHBIX K yJacTHIO B Jejie, HHTEPEChl KOTO-
PBIX 3aTPOHYTHI CyIeOHBIM aKTOM, HE JOJIKEH IpeciefoBaTh eI Mpo-
BEPKU CyIeOHbIX OIIMOOK, HEOOOCHOBAHHOCTU CYIEOHBIX PelleHUul, He-
NPABUJIBHOTO MPUMEHEHHUS! CYIOM MaTepUabHBIX MPABOBBIX HOPM WM
HapylIIeHUs HOPM TPOILECCYAIbHOTO 3aKOHOIATeIbCTBA, JUOO Apyrux
BorpocoB. [Ipu 3TOM OCHOBHOH OOS3aHHOCTBIO CyAa SIBJISIETCSI BOCCTa-
HOBJICHME HapYLICHHBIX I1PaB JIML, HHTEPECHl KOTOPbIX 3aTPOHYTHI JaH-
HBIM CyIeOHBIM aKTOM.

B omamume OT rpaxmaHCKO-NPOLECCYATbHOTO 3aKOHOAATEIbCTBA
AzepOaiimxanckoii Pecnyonuku, B AamuHucTpatuBHO-IIponeccyass-
HoM Kozekce He mnpegycMOTpeHO NpaBo OOXalloBaHMs JIMLAMM, He
NPUBJICYEHHBIMU K YU4aCTHIO B JI€Jie, MHTEPEChl KOTOPBIX 3aTPOHYTHI CY-
neOHBIM aKTOM BCTYMHBILIETO B 3aKOHHYIO CHIJIy PEIICHHUs Cyla.

[Tnenym Koncrutynnonsoro Cyga oTMedaeT, 4TO OJHMM M3 OCHOB-
HBIX MPUHLUIIOB 3IMUHUCTPATUBHO-IIPOLIECCYAIbHOIO 3aKOHOAATENIbCT-
Ba siB/IeTCs obOecrieueHue coOMIOIeHUs] BCEX JIML, YYaCTBYIOLIUX B aj-
MHUHHUCTPATUBHOM TIpoIlecce, MpaB U CBOOOJ YeToBeKa M TpaxjaaHWHa,
3aKpeluIeHHbIX B KOHCTUTYLIMHY, a TaKXe 3allUThl OT C/Iy4aeB HE3aKOH-
HOTO OrpaHUYeHHUs MpaB U cBOOOJ yelloBeKa U rpaxiaaHuHa. B xoxe aj-
MUHHCTPATUBHOTO MpOIecca KaxXbli BIPaBe 3allUIIaTh 3aKperyieHHbIE
B KoHctutymu cBou mpaBa u cBOOOIBI BCEMH HE 3allpellieHHbIMU 3a-
KOHOM cII0cOOaMU U CpeACcTBaMH.

AIIMUHHUCTPAaTUBHO-IIPaBOBblE OTHOUIEHUs (B cepe YIpaBleHus —
obmue (myOiuYHbIe) MPaBOBble OTHOIIEHUSI) BOSHUKAIOT B cpepe rocy-
AapCTBEHHOTO YIPABJICHUS WA MECTHOTO CaMOYMpaBIeHHS W HEro-
CPEICTBEHHO CBsI3aHbI C BBIIIOJHEHUEM aIMHHUCTPATUBHBIMH OpraHaMU
CBOUX OOS13aHHOCTEH W IMOJIHOMOYUU B MPOLIECCE OCYLLECTBICHHS Hesl-
TEJILHOCTH 10 TOCYIapCTBEHHOMY YIIPABJIECHHIO, I0TOMY B CIIOpax, BO3-
HUKAIOIIMX B CBSA3U C JAHHBIMU OTHOIIEHHUSIMH, KPYI y4aCTHUKOB 00-
jiee OrpaHUYEeH, YeM B IPaXJaHCKHMX OTHOLIEHMsX. B 3TOM KoHTekcre
3aKOHOJATeIb HE YCTAHOBWJI MPOLIECCYalIbHOTO CTaTyca JIML, He IpH-
BJIGYCHHBIX K YYacTHIO B JeJie B XOJe aJIMHUHHCTPATUBHO-CYIeOHOIO
MIPOU3BOACTBA, WHTEPECHl KOTOPBIX 3aTPOHYTH BCTYNHUBIIMM B 3aKOH-
HYI0O CUJIy CyA€OHBIM aKTOM.
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B To ke Bpems, 3aKkoHOmaresnb, B oriinuue ot I'paxmancko-IIponec-
cyanbHoro Konekca Azepbaiimxanckoil PecriyOnuku, npenocTaBui cy-
Ay, pacCMaTpuBalOIeMy Je/l0 B aMUHHUCTPATHBHOM TIpoliecce Oolee
mupokue noaHomouns. Tak, Ha ocHOBaHMM cTatbu 11 AnMuHUCTpa-
tuBHO-I[Iporeccyansnoro Konekca, aiMUHUCTPATUBHOE CYIOMPOU3BOJI-
CTBO OCYLIECTBJISIETCSI HA OCHOBE NMPUHIIMIIA PABEHCTBA BCEX Mepel 3a-
KOHOM U cyfaoM. Cy B X0le aJIMUHUCTPATUBHOTO Tpoliecca J0IXKEH CO-
31aBaTh MOJIHbIE U PaBHbIE BO3MOXHOCTH JIJISl KaXJI0I0 Y4aCTHUKA MPO-
1ecca BhIPaXaTrh CBOIO MO3UIIUIO, OCYIIECTBIISTh CBOU MPOIIECCYaTbHbIE
npaBa U 00S3aHHOCTH.

CornacHo crarbaMm 12.1 u 12.2 npannoro Kopekca, Cyn, He orpaHu-
YUBAICh OOBSICHEHUSIMH, 3adBIICHUSIMHU U TPEITIOXEHUSIMU Y4aCTHUKOB
npolecca, IpeACcTaBIeHHbIMU UMU JI0KA3aTelIbCTBAMU U JAPYTUMU Mate-
puanamu, coiepxXanuMucs B aesie, 00s3aH, UCXOII U3 CBOETO CIyxeb-
HOTO TIOJIOKEHHMS, UCCIIEIOBaTh Bce (paKTUUYEeCKHe OOCTOSTEThCTBA JIe-
Ja, UMEIoIIMe 3HauYeHue JUid TpaBwibHOro pasperieHus cropa. Cyn
00s13aH CaMOCTOITEJIbHO 1O COOCTBEHHON WHUIIMATUBE WM HAa OCHOBE
XOJlaTaiicTBa y4aCTHUKOB Ipoliecca coOuparh Apyrue HeoOXoAuMbIe J0-
KazatenbcTBa. Cymn MoXeT TpeOoBaTh OT CTOPOH JOIIOJTHUTEIbHBIX CBe-
JACHUI U 10Ka3aTesIbCTB.

Kax BuaHO, cormacHO TpeOOBaHUSM AJIMUHUCTPATUBHO-TIPOIECCY-
IbHOTO 3aKOHOJATeIbCTBA, CYyl, pacCMaTpPUBAIOLIUNA aIMUHUCTPATUB-
HOE JIeJIO, BCECTOPOHHE HCCJIEIOBAB JEN0 JTOJIKEH JaTh OLEHKY BCEM
0OCTOSITENTLCTBAM, TPEICTABIISIONIAM 3HAUYEHHUE I MPABHJIBHOTO pPa3-
pelieHus Cropa U HCCIeoBaTh, MOXET JIM MPUHATOE B AajibHEHIeM
pelIeHne 1Mo CIOpy 3aTparuBarh MpaBa U WHTEPECHI JIPYTUX JIUIIL.

Ho, xak BumHO U3 oOpailleHusl, Ha MPAKTUKE BCTPEUAlOTCS CIIydyau
HENPUBJICYCHHS CyIaMH K CYIOTPOU3BOIACTBY JIMII, HHTEPEChl KOTOPBIX
3aTPOHYTHI B CBSA3M CO CIYXeOHbIMU OOS3aHHOCTSIMU B CBSI3U CO CIIy-
XeOHbIMU OOSI3aHHOCTIMH. B 3TOM cilydae naHHbBIE JTUIA CITPaBEIUBO
OTMEYaloT HapyllleHue IpaBa Ha oOpallleHue B Cyl, IPEeayCMOTPEHHOIrO
cratbeil 60 Koncrutynuu. M3-3a BeTymieHus: cyaeOHOro peiieHus B 3a-
KOHHYIO CUJIy JaHHbIE JIMLa B COOTBETCTBUM CO CTaTbheil 28 AAMMHHUC-
tparuBHO-IIponeccyansnoro Kopekca He MOTyT ObITh IPHUBJIEYEHBI K
CYIOTIPOM3BOJICTBY B KaueCTBE TPETHUX JIUIl, U B CBI3U C TEM, YTO OHU
HE SBJIFIOTCS YJaCTHUKaMU aIMUHHUCTPATUBHOTO CYIONPOU3BOJCTBA, HA
OCHOBaHUU CTaThu JaHHOTO Kojekca JMIIATCS TpaBa IMOJavyu ared-
JSIUMOHHOM XanoObl Ha JaHHOE pelleHHe.
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Ha ocHoBaHUUW cTaThH, 10 BCTYIUICHHS CyIeOHOIrO peIleHus 1Mo Je-
ay, 1u00 B TeUeHHe CPOKa HAaXOXIEHH Jiejla B IIPOU3BOJICTBE Cy/la BbI-
IIECTOSIIIEH WHCTAHIIMHU, B CITyJasx, KOTaa pelieHre cyaa MOXeT 3aTpo-
HYTh OXpaHsieMble 3aKOHOM HHTEPECHI JIPYTHX JIUI], CY[ B CHJIy CBOEro
CITy’keOHOTO TOJIOXKEHHUsT MOXET 10 COOCTBEHHOW MHHUIIUATHBE WJIU IO
XO/IaTalCTBY JaHHBIX JIUI MPHUBJIEYh UX K aIMUHUCTPATHBHOMY CYIOI-
POU3BOICTBY B KayeCTBe TPEeThUX JIMI. Eciiu B mepuoj mociie BbIHece-
HUS CyIeOHOro pemieHus U 1O BCTYIUIGHUS €ro B CHITy CYA HpHIIeNn K
pEIIEHUI0 O TPUBJICUEHUH K MPOU3BOICTBY TPETHUX JIMII, OH BHIHOCHUT
ornpejeneHrue 06 OTMEHe JaHHOTO CYIeOHOro pernieHus U BO300HOBIIe-
HUM PacCMOTpPEHHS JieNia Mo CyIiecTBy. Eciu XapakTep y4acTusi TpeTh-
€ro JIMIa B CIIOPHOM IPAaBOOTHOIIEHHU OOYCIIOBJICH BHIHECCHHUEM CIIH-
HOTO peIleHus] B OTHOIICHUH CTOPOH aIMHHHUCTPATUBHOTO CYIOTPOM3-
BOJICTBA M JJAHHOTO TPEThEro JIMIIA, TO JAHHOE JIMIIO JOJIKHO OBITh 004-
3aTeNIbHO MPUBJIEYEHO K aMUHUCTPATUBHOMY CYIOIPOU3BOICTBY B Ka-
YyecTBe ydJacTHHKa (HeoOxoxumoe mpusiedeHne). OnpeneneHue cyaa o
NPUBJIEYCHUHM TPEThUX JIUI[ K aJIMUHHUCTPATHUBHOMY CYIOIPOM3BOJICTBY
NPEJIOCTABIIETCS BCEM yJacTHUKAaM aJIMHUHHCTPATUBHOTO Tporiecca. B
OTIpeieSIEHNH YKa3bIBAIOTCS OOCTOSITENILCTBA PACCMATPUBAEMOTO CYIOM
jena U MPUYMHBI TpuBiedeHus. OnpeneneHue cyaa O MPHUBICUCHUH K
aIMUHUCTPATUBHOMY CYIOIPOM3BOJICTBY O0XaTOBAHUIO HE IOIICKHUT.
B cnyvae, ecnu nuiia, He NMpUBJIEYEHHBbIE K CYIOIPOU3BOIACTBY B CHITY
ClTy’keOHOro MOJIOXKEHHS Cy/a, MPEeAIosaraioT, 4To npegHasHaYeHHoe K
BBIHECEHUIO Cy/IeOHOe pellleHrue MOXET 3aTPOHYTh MX OXpaHsIeMble 3a-
KOHOM HHTEPEChl, OHU MOTYT MOJHATh XONATalCTBO O MPHUBICUCHUH UX
K cyneOHOMy Tipomn3BoACTBY. Cyl BBIHOCHT OIpeAeieHHe 10 JIAHHOMY
xonaraiictBy B Teuenue 10 gueii. Onpenenenue o6 oTkaze B obecreye-
HUM XOJAaTaiiCTBa MOXeT OBbITh 00XaJT0BaHO B BBIIIECTOSIIMIA CY]I.

B nmanHOIi cTaThbe 3aKOHOAATENEeM MPEIyCMOTPEHBI JIBa BHIA MPHUBIIE-
yeHus: 0OblYHOE M HeoOxoaumoe npusiiedenue. HeoOxoaumoe mpusiie-
YeHHe BO3HUKAET B TOT MOMEHT, KOT[a pelleHHe 1O CYIIECTBY MpaBo-
BOTO CIIOpa HANpPSMYIO BIIMSET Ha MHTEPEChl TPEThUX JIHIl. Pemaromum
MOMEHTOM 3/IECh SIBIIIOTCS HE TIPABOOTHOIIEHHS MEXIy MPHUBIEKAEMbIM
JIMIIOM U CTOPOHOM, a MOTCHIIMATBHOE BIIMSHUE PEIICHUs, CBI3aHHOTO
C IIPABOBBIM CIIOPOM.

HeoOxomuMmoe mpuBieueHre UMEET MECTO TOIJa, KOrja MpUHUMAae-
MOE CYJIOM pellieHHe UMeeT IOPHIAMYECKYIO CHUITy B OTHOIIEHUH HE TOJIb-
KO CTOPOH aJIMUHUCTPATHBHOTO CYJIONPOU3BOACTBA, HO U TPETHErO JIH-
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na. Ecmu npunsatue cynebHoro perrenus 6e3 BMeIIaTebCTBa B IpaBa
Tperbero Jimua (oOpa3oBaHue, yTBEpXKIEHHE WIM YCTAaHOBJIEHUE, U3Me-
HEHHE WIM aHHYJIMpOBaHHUE IpaB U OOsS3aHHOCTEH Ui JIPYroro Juua)
HE MPEACTABISIETCS BO3MOXHBIM, TO JaHHOE JIMLO HENPEMEHHO JOJX-
HO OBITH IPUBJIEYEHO K CYIONPOM3BOACTBY. DTO CIIelyeT OLICHUBATh,
Kak HeoOxoaumoe npusiiedeHue. JJaHHoe o0CToATeNnbCTBO, KaK MpaBu-
JI0, UMEET MECTO TOIJa, KOrga TPEeThe JIMLUO HAINpSMYK0 YYacTBYET B
CHOPHBIX IIPABOOTHOLIEHMSIX, U PpEUIeHHE, MPUHATOE IO IPABOBOMY
CIIOpY, HEIOCPEACTBEHHO BIMSIET Ha €ro UHTepechl. B aTOM ciyuae naH-
HOE JIMLIO JAOJIKHO OBITh NPUBJIEYEHO K aJIMUHHCTPATUBHOMY CYIONPO-
U3BOJICTBY B KQUE€CTBE TPETHETO JIMLA, TO €CTh B KAYECTBE TPETHETO JIU-
114, Y4aCTHe KOTOPOro SIBJISIETCS HEOOXOTUMBIM.

Kak yxe ObUIO OTMEYEHO, HEIPHUBJICYEHUE CYIaMU B CHIIy UX CIIy-
KeOHOTO IMOJIOXEHUS K CYyIOIPOU3BOACTBY JIML, KOTOPbIX HEOOXOAMMO
IIpUBJI€Yb, IIPUBOIUT K JIMLIIEHUIO UX IPOLIECCYalbHOIO CTaTryca, U Or-
pPaHMYMBAETCS MTPABO MOJAYU aANeIUIIIMOHHON Xalo0bl Ha cyaeOHoe pe-
IIEHUE.

Tak, cornmacHo crathe 27 AnmunucrpatuBHo-IIponeccyanbnoro Ko-
AeKca, K YYaCTHUKAM aJIMUHHUCTPATUBHOIO CYIOIPOU3BOJICTBA OTHOCHT-
Csl UCTell; OTBETYMK; TPEThH JIMLA, NPUBJICUYEHHbIE K AJMUHUCTPATHUB-
HOMY CYIOIPOM3BOJICTBY.

Ha ocnoBanuu crareit 81.1 u 81.2 nannoro Konekca peuenus u or-
penenieHus, BbIHECEHHBIE CylaMH MO JejaM 00 aIMHUHHUCTPATUBHBIX U
®KOHOMHYECKHUX CIOpax, MOTYT OBITh O0XalTOBaHBI, 32 HCKIIIOYEHUEM
npeaycMoTpeHHbIX HacrodmuM Kopekcom ciyqaes. 2Kanoba paccmat-
pHUBaeTCsd B ale/UIALIMOHHOM IOpsgAKe CyJeOHbIMU KOJUIETHSMH 110 Je-
JaM 00 aJMUHUCTPATHBHBIX M ®KOHOMHUYECKHX CIOpax CYIOB aresuisi-
LUMOHHOW MHCTaHLMH. YYACTHUKU AJIMUHUCTPATUBHOIO CYIONPOU3BOJI-
CTBa (CTOPOHBI W TPEThU JIMLA, NPUBJIEYEHHBIE K CYIOIPOU3BOACTBY)
BIIpaBe I0JaBaTh Xano0y TOJIbKO B ciydyae HeobOecrieueHus: ux tpebo-
BAHUU.

Kaxk BHAHO, NpU agMUHHCTPATUBHOM CYIONPOU3BOJICTBE IPABO IO-
Aa4yM aneJUIIUOHHON XKano0bl IPUHAUIEXKUT TOJIBKO YYaCTHUKAM IpoO-
U3BOJCTBA, YTO YCTAHOBJIEHO B HMMIIEPAaTUBHOM MoOpsake. B maHHOI
HOpME 3aKOHOJAATeNlb YKa3bIBAET, YTO MPABOM MOAATh XamoObl obaga-
eT He JIo0oe JIMLO, a TOINbKO TPEThU JIULIA, IPUBJIEYEHHbIE K ITPOU3BO/I-
CTBY.
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[Tneaym Koncturymmonsoro Cyaa cyuTtaer, 4To B HeIIX 00ecTieueHus
npasa oOpallleH!s B Cy[ JIMIla, He MPUBICYEHHOTO K aJIMUHUCTPATUBHO-
My CYIOIIPOM3BOACTBY, UHTEPECHl KOTOPOIO 3aTPOHYThI BCTYNUBIIUM B
3aKOHHYIO CHJIy CyAeOHBIM aKTOM, B COOTBETCTBHH CO cTaTheil 28.1 Aj-
muHuctparuBHo-IIponeccyansnoro Konekca, npusieyenue K Jeiy B Ka-
YECTBE TPETHErO JIMLA CYUTACTCS AOIYCTUMBIM B CIIy4asdX CyLIECTBEHHO-
IO HAPYLIEHUS MPAB U OXPAHAEMBIX 3aKOHOM HHTEPECOB JIMLA.

OnHako, cOmacHO NPUHLMILY pacCIpeieseHus] BIacTel, 3aKpeIlICH-
HoMy B crarbe 7 Koncturyumu, Koncruryuuonsusii Cyja He SBISETCA
HOPMOOOPAa3yIoIIUM OPraHOM, TO €CTh OpPraHOM, NPUHUMAIOIIUM HOP-
MATHBHO-IIPABOBOM AKT IO PETYJIMPOBAHUIO T€X WJIM UHBIX IIPABOOTHO-
IICHWI, B TOM YHCIIe, 00JIaIalonuM UHUIIMATUBOW BHECEHUS JOIIOJTHE-
HUM Y U3MEHEHUH B TOT WIM MHOW HOPMATUBHO-IIPABOBOW aKT, OH 4B-
JIIETCA OPraHOM BBICIIET0 KOHCTUTYLUHOHHOIO MPAaBOCYAMS, OCYILLECTB-
JISIIOLIUM KOHCTUTYLHUOHHBIN KOHTPOJIb 3a aKTaMU, IIPUHATHIMU 3aKOHO-
JaTeIbHBIMH, UCTIOJTHUTEIIbHBIMU OpraHaMu, OpraHaMH CyJaeOHOI Biac-
TH ¥ MECTHOTO CaMOYIpaBJIeHUs, Ha OCHOBE 3alpOCOB W OOpareHui
MOJTHOMOYHBIX CYOBEKTOB, WHAUBUAYATbHBIX Xajl00.

B »toM konTekcre Ilnenym Koncrutynmonnoro Cyna cuuTaer, 4ro
BeITeKatoiee u3 yactu 1 crarbu 60 Koncruryuuu u crarbu 6 Konsen-
muu “O 3ammre 1paB YejloBeKa M OCHOBHBIX CBOOOA™ MpaBo JIUIla, HE
MIPUBJIEUEHHOTO K aJMUHUCTPATUBHOMY CYIOIIPOU3BOJACTBY, UHTEPECHI
KOTOPOTO 3aTPOHYTHI BCTYMUBIIMM B 3aKOHHYIO CUJTY CYIEOHBIM aKTOM,
Ha oOpareHue B Cy/ JIOJKHO PEryIMpOBaThCs B MOPSIKE MPABOBOTO 3a-
KOHOJATeJIbCTBA. A B IyHKTEe 6 yactu 1 crarsu 94 KoHctutynuu ycra-
HOBJIEHUE TPaBWJI CYIONPOU3BOACTBA MCIIOTHEHUS CYIEOHBIX pelieHui
oTHeceHbl TojHOMouMsIM Mumn Memxknuca A3zepOaiiikanckoii Pec-
nyonuku (nanee — Mwmmm Memxuc).

Jlo ocyiecTBiIeHUs COOTBETCTBYIOLIErO PEryJMpOBaHUs B 3aKOHOJA-
TEJIBHOM TMOpSIKe, B LendXx olecrieyeHus mpaBa oOpaileHus B Cyi,
npegycMoTpeHHoro B yactu 1 cratem 60 KoHcTutyumu u crarbe 6
KoHBeHuu, nuo, He NpUBIEYEHHOE K AAMUHUCTPATUBHOMY CYHOIPO-
U3BOJICTBY, MHTEPEChl KOTOPOIro ObLIM 3aTPOHYTHl BCTYIUBIIUM B 3a-
KOHHYIO CHJTy CyleOHBIM pelleHUEM, B CIIydasix CYLIECTBEHHOIO Hapy-
IICHHS MPaB U OXPAHIEMbIX 3aKOHOM HHTEPECOB, MOXET ObITh MPUBIIE-
YEHO K aJIMUHHCTPATUBHOMY CYHOIPOM3BOJACTBY B KauyeCTBE TPETHETO
muua. Takoe mpuBiedeHHe AOIKHO pa3peliaTbCs B COOTBETCTBUHU CO
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crarbeit 28.1 AamunucrparuBHo-IIponeccyaibHoro Kopekca ¢ yuetom
MIPABOBBIX TO3UIIMI, OTPaXEHHBIX B HacroswmeM [locraHoBneHuwu.

Onnako, cyl, IpuHUMAas oripefesienne 00 aHHYTHMPOBAHUM BCTYITHB-
IIer0 B 3aKOHHYIO CHJTy CBOETO pelieHUs W OOHOBJICHUHM PAacCMOTPEHUS
Jerna 1Mo CyHIECTBY, B IENIX 3allUThl MPUHIMIA CTAOWIBHOCTH CyHeO-
HBIX PELIEHUH, ABIAIOMIErOCd BaXXHOW COCTAaBHOU YaCTbIO IIPABOBOU OIlI-
PENeIEeHHOCTH, ISl IPUBJIEUYEHUS 3aUHTEPECOBAHHOIO JIMIIA B KAYECTBE
TPEThero JIuila JOJKeH 0OpaTUTh 0co00e BHMMaHUE Ha CIIeIyIolee:

— UMEET JII MECTO CYUIECTBEHHOE HapyLICHHUE IIpaB BCTYIMBIIUM B
3aKOHHYIO CUJIy CYy/IeOHBIM pellleHHEeM, U 3alUIIaeMbIX 3aKOHOM HHTe-
PECOB JiMlla, HE MPUBJIEYEHHOIO K aIMUHUCTPATUBHOMY CYIOIPOU3BOI-
CTBY;

— B CJIy4a€ yCTAHOBJIEHUS BPEMEHH, KOrJa JIMLO, HE MPUBIECYEHHOE
K aIMUHHCTPATUBHOMY CYIONPOU3BOJICTBY, Y3HAJIO WM JOJXHO ObLIO
y3HaTh O HapyILIEHUU CBOUX IIPaB.

Taxkum 00pa3oMm, JaHHOE JIMIIO0 B CBOEM OOpaIieHUH B CYyI JOJKHO
00OCHOBaTh HApYIIEHWE CBOMX IPaB U OXPaHSIEMbIX 3aKOHOM HHTEpe-
COB, a TaKXe TO, C KaKOro BPEMEHHU €My CTaJl0 M3BECTHO OTHOCHUTEJIb-
HO YKA3aHHOTO HapyILEeHUS.

YuureiBag Beieckasannoe, Ilnenym Koncturynmonnoro Cyna npu-
XOIUT K CJIEIYIOLIUM BbIBOJAM:

— pekoMeHaoBath Muuin Menxkiucy yperyJupoBaTh BbITEKAalolllee
u3 yactu 1 crareu 60 Koncruryuuu u craren 6 KoHpeHLMu npaso Jin-
1a, HE MPHUBJICYEHHOTO K aAMUHUCTPATUBHOMY CYAOIPOU3BOJICTBY, WH-
TE€peCchl KOTOPOTO 3aTPOHYTHI BCTYIMBIIUM B 3aKOHHYIO CUIIy PELICHU-
€M cyla Ha oOpallieHue B CyII;

— IO pelleHus] BOMpoca B 3aKOHOJATEIbHOM TOPSJIKE B IeNsIX obec-
NevYeHns TpaBa Ha oOpallleHue B CYI, MPEIyCMOTPEHHOTO B 4acTh |
crarbu 60 Konctutyuun u cratee 6 Koupenuuu “O 3ammmre rnpas 4ye-
JIOBeKa U OCHOBHBIX CBOOOM’, JIUIIO, HE MPUBJICYEHHOE K aIMUHUCTpA-
TUBHOMY CYIOIPOU3BOJCTBY, MHTEPECHl KOTOPOIO 3aTPOHYThI BCTYIIUB-
MM B 3aKOHHYIO CHITy pellieHHEM Cyla, MOXeT ObITh MPUBJICUEHO K aJI-
MUHUCTPATUBHOMY CYIOIPOU3BOACTBY B KQU€CTBE TPETHETO JIMLA B CIIY-
Yyasgx CYyLIECTBEHHOIO HAapYILIEHMs IPaB U OXPaHSIEMbIX 3aKOHOM HHTe-
PECOB.

JlaHHOe MpuBIeYeHUE JOIKHO Pa3pelaTbcs B COOTBETCTBUM CO CTaThei
28.1 AnmunuctpatusHo-IIponeccyansHoro Konekca A3zepbOaiimxkaHcKoi
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PecnyOnuku ¢ ydeToM MpaBOBBIX MO3UIIHIA, OTPAaXXEHHBIX B OMUCATEIhb-
HO-MOTHBHPOBOYHOU 4YacTu Hactoduero Ilocranosnenus.

PykoBoactByscek yacteio VI craten 130 Koncrurynmn AzepOaiimxan-
ckoii Pecrryonmuku, crateamu 60, 62, 63, 65-67 u 69 3akoHna A3zepbaii-
mxanckoit Pecriyonku “O Koncrurymmonnom Cyne”, [Tnenym Koncru-
tyimonHoro Cyna AzepOaiimxanckoi PecnyOmukm

HNOCTAHOBHUI:

1. PexomennoBare Muuin Mekiucy yperylivpoBaTh BbITEKarollee
u3 yactu 1 crateu 60 Koncrutyuuu AszepOaiiikanckoi PecriyOnuku u
cratbu 6 Konsenuuu “O 3ammre rpaB yeaoBeKa U OCHOBHBIX CBOOOI”
IIPaBO JIMIA, HE MPUBJIEYEHHOIO K aJIMUHUCTPATUBHOMY CYAOIIPOU3BOJI-
CTBY, MHTEPEChl KOTOPOIO 3aTPOHYThl BCTYIMBIUUM B 3aKOHHYIO CUITY
peleHreM cyja, Ha oOpalleHue B CyA.

2. lo pelieHust BOnpoca B 3aKOHOJATEIbHOM MOPSIJIKE B LIEIIX obec-
NeyeHus IpaBa Ha oOpallleHHe B CyJ, MPeIyCMOTPEHHOro B yacTu |
crarbu 60 Koncrurynum AszepOaiimkaHnckoil Pecriyomuku u cratee 6
Konpenuuu “O 3ammure npas 4yeoBeKa U OCHOBHBIX CBOOON”, JIUIO, HE
IPUBIEYEHHOE K aAJIMUHMCTPATUBHOMY CYIOIIPOU3BOIACTBY, HHTEPECHI
KOTOPOTrO 3aTPOHYThI BCTYIHUBIIMM B 3aKOHHYIO CUJIy peLleHHeM Cyja,
MOXEeT ObITh IPUBJIEYEHO K aJIMHUHUCTPATUBHOMY CYAOIIPOM3BOJICTBY B
KayecTBe TPEThEro JIMLA B ClIy4asdX CYLIECTBEHHOIO HapylLIeHUs IPaB U
OXPaHsIeMbIX 3aKOHOM WHTEPECOB.

JlaHHOE NpUBIIEYEHHUE JOIXKHO peliaThCcsd B COOTBETCTBUM CO CTaTb-
et 28.1 AnmunuctparusHo-IIponeccyansnoro Kojgekca Azepbaiigxan-
ckoil PecriyGiuku ¢ y4eToM IpPaBOBBIX MMO3ULUI, OTPAXEHHBIX B OIU-
caTeIbHO-MOTUBUPOBOYHOI yacTh Hacrosiero IloctaHoBneHusl.

3. I[locraHoBNIEHNE BCTYNAET B CUJIY CO JIHS ONMYOJIMKOBAHUS.

4. TlocraHopnenue onyOnuKoBaTh B razerax ‘“‘AzepOaiigxan’,
“Pecnybnuka”, “Xanr razeru”, “bakunckuii paGoumii” u “BectHuke
Koncruryunonnoro Cyna AzepOaitixkanckoil Pecriyomuku™.

5. IlocTaHoBieHUE gBJISIETCS OKOHYATEIbHBIM, HE MOXET ObITh OTMeE-
HEHO, M3MEHEHO WM O(pHLUUAIBHO HCTOJIKOBAHO HHU OIHUM OPraHOM
WIH JIULIOM.
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TODBIRLOR

20 Yanvar sohidlorinin xatirasi
Konstitusiya Mohkomasindo ehtiramla anilib

XX asrdoe insanliga qarsi toradilmis qirginlarin, zorakiligin en dehset-
li sehifelorinden olan 20 Yanvar faciasi xalqimizin qan yaddasina ebea-
di hakk edilib. Bu hadisaler Azarbaycanin goalocak taleyina, milli azad-
l1q herakatinin daha da giiclonmesine, miisteqilliyimizin barpasina mii-
hiim tasir gostorib.

Bu fikirler 20 Yanvar faciasinin 28-ci ildoniimii ile elagedar yanva-
rin 17-de Azerbaycan Respublikasinin Konstitusiya Maehkemasinde ke-
cirilon anim morasiminde soslonib. Anim merasimindo Konstitusiya
Mbohkemesinin Sedri Farhad Abdullayev, hakimlar ve Aparatin emok-
daslari istirak edib.

ovvalce facie qurbanlarinin xatiresi bir deqigelik siikutla yad edilib.

Morasimde ¢ix1s edon Konstitusiya Mehkemasinin sedri Ferhad Ab-
dullayev 20 Yanvar faciesini miistoqil Azarbaycanin tarixinde miihiim
doniis nogtasi, istiglal yolumuzun baslangici kimi qiymatlondirib. Bildi-
rilib ki, kegmis SSRI prezidenti Mixail Qorbagovun gosterisi ilo Bakida
fovgelade veziyyet elan edildikden sonra imperiya rehberliyi yanvarin
19-dan 20-ne kecon geco sovet harbi birlogmalerini sehera yeriderak
Azorbaycan xalqina qars1 misli gorlinmemis qirgin térotmoklo insanla-
rin yasamagq hiiququnu ve beynalxalq hiiquq normalarini, SSRI konstitu-
siyasinin, eloco do insan hiiquglart ile bagl beynalxalq miiqavilelerin
bir sira maddeloerini kobudcasina pozub. Sovet rejiminin Azarbaycan
xalgqinin milli azadliq herakatini1 qan i¢inde bogmagq ti¢lin 6lkemize gar-
st hoarbi tocaviiz etdiyi, glinahsiz insanlar1 gatle yetirdiyi homin gecoda
cox sayda dinc sakin 0ldiiriiliib, yiizlerle insan yaralanib ve itkin diisiib.
Dovlet emlakina ve 6zel miilkiyyete kiilli miqdarda ziyan dayib.

Qeyd olunub ki, xalqin1 bu agir glinlerde tok qoymayan Azerbaycan
xalqmin bdyiik oglu, Umummilli Lider Heyder Bliyev yanvarin 21-de
Azarbaycanin Moskvadaki daimi niimayendaliyine gelorak terror aktini
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pisleyan bayanatla ¢ixis etdi. Dahi sexsiyyat 0ziinlin ve aile {izvlerinin
hayatinin tehliike altinda olmasina baxmayaraq, boylik cesaret gostoere-
rok 20 Yanvar faciesine siyasi qiymat verib, o vaxtki SSRI ve respubli-
ka rehbaerloarinin giinah1 ve xayanati lizlinden téradilmis bu cinaysatin
hiiquqga, demokratiyaya, humanizme zidd oldugunu beayan etdi.

Diqqgoto catdirihib ki, Umummilli Liderin 1993-cii ildo siyasi haki-
miyyate qayidisindan sonra 20 Yanvar facioesinin bag vermasinin sobab-
larinin arasdirilmasi ve onu térodenloerin mesuliyyate calb olunmas is-
tigamotinde miithiim addimlar atildi. Mahz ulu 6nder Heydor Sliyevin
tosobbiisii ilo 20 Yanvar faciesine dovlet soviyyasinde siyasi-hliquqi
qiymat verildi, Milli Maclis 1994-cii ilin martinda bu barade qoerar qo-
bul etdi. Homin hiiquqi senadle 20 Yanvar hadiselari Azerbaycan xalqi-
na qars1 harbi tocaviiz ve cinayet kimi qiymetlondirildi.

Ulu Onderin gohid ailelerini ve olilleri dévlet qaygisi ilo ohate etdi-
yini vurgulayan Sedr deyib ki, Umummilli Liderin siyasi xottini bdyiik
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ugurla davam etdiren Prezident ilham Oliyev sohid ailolerinin ve sag-
lamliglarini itirmis sexslarin problemlorinin dovlet seviyyasinda hallini
mihiim vazifelarden biri kimi qarsiya maqsed qoyub. Dovlatimizin bas-
¢isinin Serancami ile 20 Yanvar sohidlerinin ailelerine Prezident toqaii-
dii toyin edilib ve daim yardimlar gosterilib. Sehidlerin xatiresinin abe-
dilesdirilmasi magsadile 6lkemizde bir ¢ox abide komplekslori yaradil-
misdir.

2010-cu ilde Azerbaycan Respublikasi Prezidenti conab Ilham Oliye-
vin Seroncami ile Baki sehari, Yasamal Rayonunda yaradilmis mohte-
som 20 yanvar Abide Kompleksini ziyarat etmok moaqsadile Azarbay-
can Respublikas1 Konstitusiya Mehkemaesinin kollektivi oraya getmis vo
sohidlerin xatiresini ehtiramla anmislar. Konstitusiya Mehkemasinden
xatire olaraq Kompleksin 6niina giil oklilleri qoyulmusdur.

Todbirde hemginin Yasamal Rayon Icra Hakimiyyetinin niimayende-
lori istirak etmislor.
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Konstitusiya Mohkomasi Aparatinin 2017-ci ildoaki faaliyyoatinin
yekunlarina dair hesabat iclas1 kecirilib

Forhad Abdullayevin sadrliyi ile Azerbaycan Respublikasi Konstitu-
siya Mohkamasi Aparatinin 2017-ci ildeki fealiyyetinin yekunlarina
hasr olunmus hesabat iclasi kegirilib.

Iclas1 agan sodr Forhad Abdullayev &ton il daxil olmus sorgu, miira-
ciot vo sikayatlorle baglh Konstitusiya Mehkemasi Plenumu terafinden
timumi hiiquq miinasibatlerine tesir gosteron ve macburi qlivveye ma-
lik olan 38 gerar ve gerardadin gebul edildiyini diqgete ¢atdirib. Bildi-
rilib ki, 2017-ci ilde Konstitusiya Moahkemasine 2271 sikayet daxil
olub. Konstitusiya Mehkemasi 694 sikayaet lizro aidiyyati dovlet orqan-
larina miivafiq tovsiyeloerle miiraciet edib. Eyni zamanda, vetondaslara
Konstitusiya Mahkamaesinin salahiyyaetlori izah edilmoakle 909 cavab
maktubu gondarilib. Konstitusiya Mehkemasi Plenumunun gerar ve qo-
rardadlarinda miilki, cinayet, @mak, vergi ve hiiququn diger sahsalerinds
yaranmi$ hliquqi kolliziyalara dair Azerbaycan Respublikasinin Konsti-
tusiyasinin miiddealar1 néqteyi-nezerindan hiiquqi qiymet verilib.

Qeyd edilib ki, mehkemsalorden daxil olmus miiraciatlorin say1 azal-
sa da, sikayetlorin say1 xeyli artib. Mohkemsa aktlarindan verilon sika-
yotlor miilki, menzil, aile, vergi, emoak vo s. miinasibatlorden irali golon
miibahiselorle alagadar olub.

Bildirilib ki, 6ten il Konstitusiya Maehkemasinin beynoalxalq olagele-
ri daha da méhkemlenib. Insan Hiiquglari iizre Avropa Mehkemasi, Av-
ropa Surasi, Venesiya Komissiyasi, habelo bir ¢cox 6lkenin Konstitusiya
mohkomeolori ilo mahkema-hiiquq emokdasligi daha da inkisaf etdirilib.
Konstitusiya Mahkemasi gobul etdiyi biitliin gerarlarinda dévletdaxili
ganunvericilikle yanasi, beynalxalq miigavilalare ve Avropa Mehkema-
sinin praktikasina diqqget yetirir.

Iclasda Aparat rehberliyinin ¢ixislari, miivafiq sébe ve sektor miidir-
lorinin hesabatlar1 da dinlenilib. Homginin Konstitusiya Meahkemasine
daxil olan sorgu, miiraciat vo sikayetlorde toxunulan hiiquqi aspektlor,
mohkoma torofindon gobul edilon gorarlarin icrasi, tortib olunan anali-
tik arayis ve royler, habelo toskilati masalalorle bagli maruzsler dinle-
nilib, isin semaraliliyinin artirllmasina dair teklifler ireli siirtiliib.
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Forhad Abdullayev Prezident ITham Sliyevin “Azerbaycan Respubli-
kasinin dovlet siyasatinin merkezinde Azerbaycan vetendasidir vo bu-
na goro biitlin dovlet qurumlart terefinden vetondaslarin sikayotlorine
cox diqqgetle yanasilmalidir” fikrini esas gotiirerak bununla bagli Apara-
tin miivafiq soboalorinde vetondaslarin arize ve sikayetlorinin diqqgetle
arasdirilmasini teleb edib. Qeyd olunub ki, dovlat qurumlar terafinden
vatendaslarin gebulu, onlarin miiraciatlerine qaygi ve hassasligla yana-
silmasi ilo bagli Azerbaycan Prezidentinin gosterislarine asasen, Kons-
titusiya Mohkemesinde vetondaslarin miiracietleri diqgetle dinlenilir,
aragdirilaraq hall olunmasi ticiin todbirler goriiliir. Konstitusiya Mohke-
mosine daxil olan erize ve sikayetlerin aragdirilmasina 2018-ci ilde da-
ha ¢ox diqget yetirilmolidir.

Bildirilib ki, Prezident ilham ®liyevin imzaladig1 “Azerbaycan Res-
publikasinin Cinayat Macallosinde doyisikliklor edilmeasi haqqinda”
2017-ci il 20 oktyabr tarixli Qanunda, 6lkenin hiiquq sisteminin yiiksek
standartlar soviyyosinde tokmilloesdirilmasi istigamatinde hayata kegiri-
lon ardicil ve sistemli islahatlarin yeni merhealasinin baslangict olan
2017-ci il 10 fevral tarixli Seroncaminda nezerde tutulmus miihiim ted-
birlarin hayata kecirilmasi 6lkedo cinayatkarliga qars1 miibarizenin giic-
landirilmasina, coza siyasetinin humanistlosdirilmasina, insan hiiquq ve
azadliglarinin daha etibarli qorunmasina boytik tohfe olmaqla, Konstitu-
siya Mahkemasinin fealiyyeatinde xiisusi olaraq nazere alinmalidir.

Konstitusiya Mahkemaesinin sadri Forhad Abdullayev geyd edib ki,
2017-ci ilde respublikamizda bir ¢ox miihiim dovlet ve beynoalxalq tod-
birler kegirilib. Azerbaycan Respublikasinin Prezidenti Ilham Oliyev 61-
konin milli ganunvericilik bazasinin miiasir hiiquq sistemina uygunlas-
dirilmasini nazerde tutan bir sira forman ve serencamlar imzalayib.
Dovlatimizin basg¢isinin rehbarliyi ilo beynalxalq alageler sahasinde da-
vamli addimlar atilir. Biitiin bunlar regionun lider dovleti olan Azerbay-
canin siiratli inkisafini, beynalxalq arenada movqeyinin giiclonmasini
bir daha tesdiglayir.

Sedr bildirib ki, Prezident ilham Oliyevin rehberliyi ilo comiyyatin
inkisafin1 ehate edan hiiquqi islahatlar mehkemsa sisteminin tokmillosdi-
rilmasine vo miasirlasdirilmasine tohfe vermoakdadir. Bu da vetendas-
larin Konstitusiyada tesbit edilmis hiiquq ve azadliglarinin miidafiesinin
daha semersali hoyata kecirilmasi ii¢lin sorait yaradir.

Forhad Abdullayev 2017-ci ilde goriilmiis isleri miisbot qiymatlondi-
rib, qurumun foealiyyetinin semeraliliyinin artirilmast liciin Aparatin
struktur rehbaerlerine tapsiriq ve tovsiyealoarini verib. Bu il goriilocok is-
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lorden danisan sedr hakimlerin icraatinda olan islorle bagl 6lke qanun-
vericiliyi ilo yanasi, Azerbaycan Respublikasinin terofdar ¢ixdigr bey-
nalxalq miiqavilelers, habels Insan Hiiquqlari {izre Avropa Mehkeme-
sinin praktikasina osaslanan roy ve analitik arayislarin hazirlanmasinin
vacibliyini vurgulayib. Qeyd olunub ki, 2018-ci ilde Azerbaycanda bir
sira mithiim todbirler, ulu 6nder Heydor ©liyevin anadan olmasinin 95,
Azoarbaycan Xalq Climhuriyyetinin yaranmasinin 100 illik yubileylori,
prezident seckilori kegirilocok. Homg¢inin bu il Konstitusiya Mehkema-
sinin 20 illik yubileyi miinasibatilo genis beynolxalq konfransin kegiril-
mosi nozards tutulur.

Sonra is planlarina asasen, 2018-ci ilde Aparatin garsisinda duran ve-
zifolorlo bagl bir sira tapsiriglar verilib.

Iclasa yekun vuran Ferhad Abdullayev bildirib ki, Azerbaycan Res-
publikas1 Konstitusiya Mehkemasi Konstitusiyanin aliliyinin qorunmasi
ticlin qarsisinda duran vezifelari layigince yerina yetirmoayo calisacaq.
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Konstitusiya Mohkomasinda Xocali soyqiriminin
26-c1 ildoniimiina hasr olunmus tadbir kecirilib

Xocal1 faciasinin 26-c1 ildonlimii ile alagedar Azerbaycan Respubli-
kas1 Konstitusiya Moahkemasinin sodri, hakimleri ve Aparatin masul
omokdaslar1 Bakinin Xetai rayonunda Xocali sohidlerinin xatiresine
ucaldilmis abidani ziyaret ediblor. Konstitusiya Mehkemaesinin adindan
abida Oniins oklil ve giil desteleri qoyulub.

Sonra Konstitusiya Mahkemaesinin binasinda baseriyyet tarixinde an
qanli sehifelerden biri olan Xocali soyqirimi qurbanlarinin xatiresine
anim morasimi kegirilib.

Todbirds ¢ix1s edon sedr Ferhad Abdullayev Xocali soyqiriminin er-
mani sovinistlarinin azarbaycanlilara gars1t XIX-XX asrlorde hoyata ke-
cirdikleri etnik tomizleme siyasatinin torkib hissesi oldugunu diqgeate
catdirib. Bildirib ki, 1992-ci il fevralin 25-den 26-na kegon gece tarixdo
Azearbaycan xalqina qarsi en dehsetli ve ganli facie — Xocali soyqirimi
toradilib. Hemin geco Xocali sehari ermoni fasistlori vo onlarin hava-
darlar1 terefinden yerlo-yeksan edilib. Ermenistan silahli qlivvelarinin
kegmis SSRI-nin Xankendindoki 366-c1 motoatict alayimin sexsi heyeti-
nin vo texnikasinin istiraki ile bir gecode azerbaycanlilara qars1 torotdik-
lori dehsatli qirgin naticesinde 613 nafor, o ciimledon 106 qadin, 63
usaq, 70 qoca gatle yetirilib, 1275 dinc sakin girov gotiiriiliib, 150 nafer
itkin diistib.

Sodr Xocali soyqirimina ilk defe siyasi-hiiquqi qiymetin imummilli
lider Heydar Sliyevin hakimiyyate qayidisindan sonra verildiyini diqqe-
to catdirib. Vurgulayib ki, ulu 6nder Heyder Oliyevin tesebbiisii ilo
1994-cii il fevralin 24-de Milli Maclis “Xocali Soyqirimi Giinii haqqin-
da” gerar gebul edib. Umummilli Lider bu soyqirim1 haqqinda haqiqet-
lorin beynolxalq toskilatlara ¢atdirilmasi istigamatinde maqgsedyonlii vo
davamli addimlar atib, BMT, ATOT, Avropa Surasi, diger beynalxalq
qurumlara, habelo xarici dovlatlere bu gotliamin ger¢ok mahiyyatini
catdiraraq, diinya ictimaiyyaotini ermani terrorizmine qarsi tosirli todbir-
lor gérmayae cagirib.

Konstitusiya Mehkemaesinin sedri geyd edib ki, Prezident [lTham Oli-
yev bu geatliamin beynelxalq ictimaiyyeto catdirilmasini ve diinya dov-
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latlori torafindan tanidilmasini, facie qurbanlarinin xatiresinin abadilos-
dirilmasini, onlarin aile tizvlerinin, yaxinlarinin sosial miidafiasinin giic-
londirilmasini hemise diqget mearkezinde saxlayir. Mehz bu addimlarin
sayosinda son illorde Ermenistan-Azorbaycan, Dagliq Qarabag miinaqi-
sosi, o climloden Xocali faciesinin beynoalxalq alomde tanidilmas isti-
qamatinde sistemli ig aparilir.

Bildirilib ki, 2012-ci ve 2017-ci illerde facienin iyirminci ve iyirmi
besinci ildoniimleri ile elagedar Bakida yiiz minlerle insanin istiraki ilo
imumxalq ylriisi kecirilib ve diinyanin miixtelif 6lkeloerinde ¢oxsayl
todbirlor toskil edilib.

Sadr Xocali soyqiriminin diinyaya catdirilmasi istigametinde Heyder
Oliyev Fondunun hayata ke¢irdiyi miithiim layiholori gqeyd edib. Azer-
baycan Respublikasinin Birinci vitse-prezidenti xanim Mehriban Oliye-
vanin bu sahadoki misilsiz xidmatlarini xiisusi vurgulayan F.Abdullayev
bildirib ki, mahz bu ugurlu faaliyyet naticesinde hazirda diinyanin bir s1-
ra Olkelari, ABS-1n 20-den cox stati, hemg¢inin boazi beynolxalq toskilat-
lar Xocali gatliaminin soyqirimi kimi taninmasi barede qgerarlar gebul
edib. Bu seylerin neaticesinda artiq diinya ictimaiyyeati Xocali faciosi,
torpaglarimizin zabt edilmasi ilo bagl daha ¢ox malumathidir.

F.Abdullayev diqgete ¢atdirib ki, Xocali soyqiriminin beynalxalq
alomde taninmasinda Heyder 9Oliyev Fondunun vitse-prezidenti Leyla
Oliyevanin xidmetlori xiisusi yer tutur. Mahz Leyla Oliyevanin tosobbii-
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st ile 2008-ci il mayin 8-den baslanmis “Xocaliya adalat!” beynoalxalq
kampaniyasi bu soyqirimi haqqinda haqigetlorin diinyaya ¢atdirilmasin-
da miihiim rol oynayib. Bu kampaniya ¢orcivesinde her il yiizden ¢ox
olkede genismiqyasli todbirler hayata kegirilir. “Xocaliya adalat!” kam-
paniyasi ¢orcivasinde ¢okilon ve bir ¢ox beynalxalq miikafata layiq go-
riillon “Sonsuz dohliz” (Endless Corridor) senadli filminin miixtalif 6l-
kolorde niimayis etdirilmesi Xocali soyqirimi ile baglh haqigetlorin ta-
ninmasi baximindan boyiik ehemiyyet dasiyir.

Prezident ilham Oliyevin Yeni Azorbaycan Partiyasiin VI qurulta-
yindaki nitqinda seslondirdiyi “Biitiin diinya Dagliq Qarabagi Azarbay-
canin ayrilmaz hissasi kimi tantyir. Heg¢ bir 6lke bu qondarma qurumu
tanmimayib ve eminem ki, he¢ vaxt tanimayacag... Olkemizin orazi bii-
tovliyli danisiglar mévzusu deyil ve he¢ vaxt olmayacaq... Bu masale
beynalxalq hiiququn norma ve prinsiplari asasinda 6z adalstli hallini ta-
pacaq, 6lkemizin erazi biitovliiyili berpa edilocok™ sozlerini marasim is-
tirak¢ilarinin diqgetine ¢atdiran sadr F.Abdullayev ¢ixisina yekun vura-
raq bildirib ki, Xocalida azarbaycanlilara qars1 diismen ermeni silahli
destalorinin hayata kecirdiyi kiitlovi qirginin soyqirimi olmasini beynal-
xalq hiiquq normalar1 da tesdiqloayir. Xocali faciesi tarixboyu yaddaslar-
dan silinmayacok ve bu gatliami torodenler layiqli cozalarini alacaqlar.
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Azarbaycanhlarin soyqiriminin 100 illiyi ilo alagadar
Konstitusiya Mohkomasinds anim moarasimi kecirilib

31 Mart — Azerbaycanlilarin Soyqirimi Giinli xalqimizin ve dovlatgi-
liyimizin tarixinde bas vermis faciali hadiselerin milli yaddasa ebadi
hokk olunmasinin tozahiiriidiir. Tarix stibut edir ki, XIX asrden baslaya-
raq ermanilor Azarbaycan orazisinde iggalciliq niyyetlorini hoyata ke-
cirmoak va tarixi torpaqlarimiz hesabina “boyiik Ermenistan” xiilyasini
reallasdirmagq ti¢ilin ardicil olaraq harbi ve ideoloji vasiteloerden yararlan-
mis, xalqumiza qars1 dehsetli soyqirimi cinayetlori torotmisler. Azerbay-
canlilarin kiitlovi suratde qirgini, repressiyalara moruz qalmasi, dogma
yurdlarindan deportasiya edilorok didargin salinmasi XX asr tarixinin on
facieli vo dehsatli sehifelarindendir.

Bu fikirlor martin 30-da Azearbaycan Respublikasinin Konstitusiya
Mohkemesinde 1918-ci il azerbaycanlilarin soyqiriminin 100-cii il do-
nlimii ile elagadar kecirilon anim merasiminda seslenib. Ovvealce facie
qurbanlarinin xatirasi bir daqigelik siikutla yad edilib.

Toadbirde ¢ixis edon Konstitusiya Mahkemasinin sadri Ferhad Abdul-
layev xalqumizin tarixinde qanla yazilmis soyqirimindan, eloce do ermoe-
nilorin xalqimiza qars1 torotdikloeri diger dehsatli gatliamlardan danisib.

Diqgate catdirilib ki, dagnak-bolsevik silahli destaloerinin 100 il evvel
azorbaycanlilara qars1 toratdikleri baseri cinayetlor barede haqigetlorin
olke ve diinya ictimaiyyatine daha dolgun ¢atdirilmasi maqgsadile Azer-
baycan Respublikasmin Prezidenti ilham Oliyev 2018-ci il yanvarin
18-do “1918-ci il azearbaycanlilarin soyqirimimin 100 illiyi haqqinda”
Serencam imzalay1b.

Sedr Ferhad Abdullayev geyd edib ki, 1918-ci1 il martin 30-dan apre-
lin 3-dek Baki seherinde ve Baki quberniyasinin miixtalif bolgalerinda,
elaco do Samaxi, Quba, Xa¢cmaz, Lenkeran, Hacigabul, Salyan, Zange-
zur, Qarabag, Naxcivan ve diger erazilorde Baki Soveti vo dagnak ermo-
ni silahl1 destelori azerbaycanlilara qars1 soyqirimi toradibler. Soyqirimi
naticesinde on minlarle azerbaycanli gotle yetirilib, ¢oxlu sayda insan
itkin diigiib. Martin 31-1 1919-cu ve 1920-ci illorde Azerbaycan Xalq
Ciimhuriyyeti terafinden iimummilli matom giinii kimi geyd olunub.
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Umummilli lider Heyder ®liyevin 1998-ci il martin 26-da imzaladig1
“Azerbaycanlilarin soyqirimi haqqinda” Fermaninda hemin dehsetli ha-
disalore adekvat siyasi qiymat verilib ve 31 Mart — Azerbaycanlilarin
Soyqirimi Giinii elan edilib. Bu Forman, hom¢inin Azerbaycan xalqina
qars1 ermaniler torofinden asrlorboyu téradilon soyqirimlarina verilon
ilk hiiquqi-siyasi qiymat idi.

Bildirilib ki, 20 faiz torpaqlarimizi isgal etmis tocaviizkar Ermenistan
dovletinin rehberliyi bu giin Prezident Ilham Oliyevin heyata kegirdiyi
mogsadyonlii diplomatiya naticesinde ¢ixilmaz veziyyete diisiib. Dov-
lotimizin bas¢is1 Ermenistanin beynoalxalq soviyyade ifsasi, xalqimizin
haqq sesinin diinya ictimaiyyatine ¢atdirilmasi {i¢iin biitlin moteber tri-
bunalardan istifade edir. Kecirdiyi goriislorde, xarici dlkolore soforlo-
rinde, ¢ixislarinda Azerbaycan xalqina qarsi soyqirimi hoyata kegiron
ermoni millet¢ilorinin i¢ iizlinl agib gostorir, diinya ictimaiyyatini Er-
monistan rohbarliyinin riyakarligina ve tocaviizkar siyasetine son qoy-
maga ¢agirir. Diinya siyasi arenasinda miithiim rol oynayan dovlatlorla,
toskilatlarla ardicil ve miintezem isin aparilmasi onilliklarboyu forma-
lasmis stereotiplorin vo yanlis siyasi yanagmalarin tedricon doyismesi
ile miisayiat olunmaqdadir.

Todbirde vurgulanib ki, Azerbaycan xalq1 ve dovleti soyqirimi qur-
banlarinin xatirasini daim oziz tutur, ermeni fagizminin i¢ iiziinii biitiin
diinyaya ag1b gostorir, tarixde bag veron bu qanli hadiselera beynoalxalq
ictimaiyyeti obyektiv miinasibet bildirmaye cagirir.

Konstitusiya Mohkemasinin kollektivi 1918-ci il azerbaycanlilarin
soyqiriminin 100 illiy1 ile elagedar Azarbaycan Respublikas1t Horbi Pro-
kurorlugunun nazdinde foaliyyet gostoron Memorial Soyqirim1 Muzeyi-
ni ziyarat edib, burada Xocali faciesine dair cinayet isinin materiallari,
tarixi sonadler, maddi siibutlar, sahidlerin xatirelari ve kitablarla tanis
olub. Konstitusiya Maehkemaesinin emoekdaslari, ham¢inin azerbaycanli-
lara qars1 toradilmis soyqirimlarindan behs edan filma baxiblar.
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GORUSLOR

ATOT-in Demokratik Tasisatlar vo Insan Haqlar1 Biirosu
missiyasinin rohboari Konstitusiya Mohkomasinds olub

Aprelin 5-de Azerbaycan Respublikas1 Konstitusiya Mahkemasinin
sodri Ferhad Abdullayev ATOT-in Demokratik Tosisatlar ve Insan Hag-
lar1 Biirosu missiyasinin rehbari xanim Korin Yonkerin rehberlik etdiyi
nlimayande heyati ilo goriisiib.

Azorbaycan Konstitusiya Moahkemaesinin foaaliyyatindon danisan
F.Abdullayev miistoqil Azarbaycanin ilk Konstitusiyasinin 1995-ci ilde
gobul edildiyini vo orada konstitusiya nazarati orqaninin yaradilmasinin
tosbit olundugunu bildirib. Qeyd edib ki, 6lkemizde 1995-ci ilden 1998-ci
iladek aparilmis miihiim ganunvericilik islahatlar1 ¢or¢ivesinde 1998-ci
ilde Konstitusiya Mehkemaesi yaradilib. Oten 20 il erzinde Konstitusiya
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Mbohkemesi inkisaf dovriinii yasayib vo Mehkemanin tekmillosdirilmae-
sinde Avropa modellori prioritet togkil edib.

Azarbaycan Respublikasi Konstitusiya Moahkemasi hale ilk dovrlor-
do, hatta Azerbaycan Avropa Surasina lizv olmazdan avval beloe 6z qo-
rarlarinda Insan Hiiquglarmin ve Bsas Azadliqlarin miidafiesi haqqinda
Avropa Konvensiyasinin miiddealarina istinad edib ve Insan Hiiquqlar
tizre Avropa Mehkemesinin praktikasina diqqget yetirib. 2002-ci ilde ke-
cirilon referendum naticesinde Azarbaycan Respublikasinin Konstitusi-
yasina miitoraqqi doyisikliklar edilib, ombudsmanin, iimumi mehkema-
larin ve fordi sexslerin Konstitusiya Mehkemasine miiraciet etmok hii-
ququ tosbit olunub. Hazirda Mahkemenin icraatinda olan islorin okse-
riyyatini fordi sikayetlor toskil edir. Konstitusiya Mehkemaesinin Plenu-
munun bu giinedak gabul olunmus gorarlar1 miixtelif hiiquq sahalorine
aiddir vo Azerbaycan orazisinde miitloq hiiquqi qiivveye malikdir.
Konstitusiya Moehkamaesinin Plenumunun gebul etdiyi gerarlar derhal
qiivveye minir vo macburi xarakter dasiyir.

F.Abdullayev qonaglara Konstitusiya Mehkemaesine daxil olan sorgu,
miiraciat vo sikayaetlor, habelo 6ton dovr orzinde Plenum torafinden go-
bul edilmis gerarlarin mahiyyeti hagqinda melumat verib.

Diqqgoatoe catdirilib ki, parlament vo prezident seckilorinin naticelori-
nin tosdiqi ve elan edilmasi Azerbaycan Respublikasi Konstitusiya
Mohkomasinin solahiyyetlori daxilindedir. Konstitusiya Mahkomaosi
xiisusi Konstitusiya icraat1 qaydasinda Azarbaycan Respublikasi Prezi-
denti se¢kilarinin yekunlarina dair Markeazi Secki Komissiyasinin proto-
kolunu tesdiq edarak sec¢kilarin yekunlarini resmen elan edir.

Qeyd edilib ki, comiyyat ve hiiquqi dovlet inkisaf etdikca secki pro-
sesi do inkisaf ederak toekmillegir. Azerbaycanda da bu prosesin inkisa-
f1 miisahide edilir ve secki tocriibasi ilden-ile miiasirloesir. Bu baximdan
ATOT-in secki miisahide missiyasinin royloari ve tokliflori do secki pro-
sesi liclin shomiyyaetlidir.

ATOT-in Demokratik Tesisatlar vo Insan Haglar1 Biirosu missiyasi-
nin rohbari xanim Korin Yonker somimi goriiso gore tosokkiiriinii ifade
edorok, secki miisahide missiyasinin foaliyyoti vo moqgsoadlari barado
moelumat verib, miisahide missiyasinin segki prosesinde Konstitusiya
Mbohkemaesi ilo emakdasligina diqgat yetiracayini bildirib. Qeyd edib ki,
seckilor arafosinde iimumi prosesi daha derinden dyrenmak ii¢iin Kons-
titusiya Moahkamaesindoki bu gorlis onlar {li¢iin xlisusi ehemiyyat kosb
edir.
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Korin Yonker diqgete catdirib ki, Azerbaycanda ATOT-in uzunmiid-
datli miisahide missiyas1 martin 9-da foaliyyote baslayib ve miisahide-
lari aprelin 23-dek davam edacoak. Missiya se¢ckiden dnceki, secki giinli
va seckiden sonraki proseslori izloyacok vo seckilordon sonra yekun he-
sabat toqdim edacok.

Sohbet zaman1 Azerbaycanda qarsidaki prezident seckilori ilo bagl
mosaloalor atrafinda fikir miibadilesi aparilib. Ferhad Abdullayev secki-
lorin demokratik, secki qanunvericiliyine uygun sokilde kegirilocoyino,
odalatli vo soffaf olacagina eminliyini bildirib.

Qonaglar, hem¢inin Konstitusiya Mahkemasinin icraatinda olan isler,
sikayotloro baxilmasi gaydasi, sec¢icilorin mohkemoelore sikayot etmo
hiiquglar ile elagedar meselslarle maraqlaniblar.

Konstitusiya Moahkemesinin sodri suallar1 otrafli cavablandiraraq
konstitusion hiiquqlarin temin olunmasinin shamiyyatini qeyd edib, in-
san hiiquq ve azadliglarinin miidafiasi sahasinda konstitusiya teminatla-
rina toxunub.
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