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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macallasinin
460.1-ci maddasinin bazi miiddaalarimin sorh edilmasinoa dair

14 iyul 2015-ci il Baki sohori

Azoarbaycan Respublikast Konstitusiya Moahkemesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Stidabe Hasanova, Ceyhun
Qaracayev, Rafael Qvaladze (meruzegi-hakim), Mahir Muradov, Isa
Nocoafov ve Kamran Sefiyevden ibarat torkibda,

moahkome katibi Teymur Ocaqverdovun,

maraqli subyektlorin niimayendsaleri Sumgayit Apellyasiya Mohkoa-
mosinin hakimi Xayalo Cemilovanin, Azarbaycan Respublikas1 Milli
Maclisi Aparatinin Iqtisadi ganunvericilik sébesinin miidir miiavini
Rovson Muradovun,

mitoxassislor Azarbaycan Respublikast Ali Mehkemasinin hakimi
[lgar Demirovun, Baki Apellyasiya Mohkomesinin hakimi Ismayil
Xalilovun, Azerbaycan Respublikast Merkoazi Bankinin Bank nazareti-
nin hiiquqi teminat sdbasinin roisi Olekber Ismayilzadenin istiraki ile,

Azerbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissesine miivafiq olaraq xiisusi konstitusiya icraati iizre a¢iq mahkemsa
iclasinda Sumgayit Apellyasiya Moahkemasinin miiracioti osasinda
Azoerbaycan Respublikas1 Miilki Macallesinin 460.1-ci maddesinin “6h-
daliklorin icrast miiqavilede nazorde tutulan digor tisullarla tomin edilo
bilor” miiddeasinin sorh edilmosine dair konstitusiya isine baxdi.

[s tizro hakim R.Qvaladzenin meruzesini, maraqli subyektlorin niima-
yondolarinin ve miitexassislorin ¢ixiglarin1 dinlayib, is materiallarini
aragdirib miizakire edearok, Azerbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu



MUODYYON ETDI:

Sumgqayit Apellyasiya Mohkoemasi icraatinda olan “Kredo Bank”
Aciq Sehmdar Cemiyyetinin 1 Mahdud Masuliyyeatli Comiyyatine ve
“Ayqida Senays LTD” Mahdud Masuliyyetli Comiyyatine qarsi kredit
miiqavilasinin logv edilmesi, osas, faiz borclarinin vo debbe pulunun tu-
tulmas1 vo s. toleblorine dair isle bagli Azerbaycan Respublikasinin
Konstitusiya Mehkemasina (bundan sonra — Konstitusiya Mahkamasi)
miraciet edoerok, Azerbaycan Respublikas1 Miilki Macallasinin (bundan
sonra — Miilki Macalla) 460.1-ci maddesinin “6hdsliklerin icrast miiga-
vilede nazerde tutulan diger tisullarla temin edile bilor” miiddeasinin
hamin Macallonin 389-cu maddesinin taleblari baximindan serh edil-
maosini xahis etmisdir.

Miiraciatde gosterilir ki, Miilki Macallonin 460.1-ci maddeasine asa-
son ohdeliklerin icrasi girov, debba pulu, borclunun emlakinin saxlanil-
masi, zaminlik, garantiya, beh ile vo bu Macellede ve ya miiqavilaeda
nozorda tutulan diger lsullarla temin edilo bilar. Lakin qanunvericilik-
do terofler arasinda asas miiqavile oldugu toqdirde 6hdeliyin tomin edil-
moasinin diger tisullarinin nezards tutulmamasi, belo tominetms tisulla-
rinin toroflor arasinda evvelcodon baglanan asas miiqavilodo 6z oksini
tapmasi, yaxud hemin tominetmo iisullarina dair ayrica miigavilenin
baglanmali olub-olmamasi tecriibada ¢otinlikler yaradir.

Konstitusiya Mahkemasinin Plenumu miiracietde qaldirilan masele-
yo aydinliq gatirilmesi ti¢lin miilki qanunvericiliyin aqd, 6hdealik, miiqa-
vile, miiqavile azadlig1, miiqavile 6hdelikleri, 6hdaliyin icrasini tomin
etma Usullarma dair miiddealarinin olagali sokilde tohlil edilmesini zo-
ruri hesab edir.

Miilki Macellonin 324.1-ci maddesinde miieyyon edilmisdir ki, aqd
miilki hiiquq miinasibatlerinin emale gelmasine, dayisdirilmesine voe ya
xitamina yonoaldilmis birterofli, ikiterofli ve ya coxterefli irade ifadesidir.

Bu Macsllaye ve ya toraflerin razilasmasina uygun olaraq baglanma-
s1 liglin bir torafin irade ifadesinin zaruri ve yetorli oldugu oqd birtoraf-
li oaqddir. Miigavilenin baglanmas1 ti¢iin iki terofin razilagdirilmis irade
ifadesi (ikiterafli oqd) ve ya ii¢ ve ya daha ¢ox torafin razilagdirilmais ira-
de ifadasi (¢oxterafli aqd) zeruridir (Miilki Macellenin 324.3 ve 324 .4-
cli maddalert).

Miilki hiiquq miinasibatlorinin ahateli ve aparict sahalorinden biri
ohdolik hiiququdur. Ohdelik ise igtisadi ddvriyye istirak¢ilarinin Shde-
lik hiiququ normalar1 ile tenzimlenen qarsiliqli elageleridir.
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Miilki Macellenin 385.1-ci maddasine gora 6hdsliye asasen bir soxs
(borclu) basqa soxsin (kreditorun) xeyrine miioyyon haraketi etmolidir,
mosalon, pul 6demsli, emlak vermali, is gérmoli, xidmatlor gdstormoli
vo ya miiayyen heroketden ¢okinmelidir, kreditorun ise borcludan vozi-
fosinin icrasini teleb etmak hiiququ vardir.

Maddoenin metninden ve mahiyyatinden goriindiiyli kimi, 6hdeliyin
predmetini pulun 6denilmasi, emlakin verilmesi, isin goriilmesi, xid-
motlarin gostarilmasi vo ya miioyyon heroketden ¢ekinmek kimi konk-
ret horokat vo ya hoaroketsizlik togkil edir.

Miilki Macellenin 386.1-ci maddesi bazi istisnalarla, hdsliyin eme-
lo galmesi li¢lin onun istirak¢ilar1 arasinda miigavilenin baglanmali ol-
dugunu miiayyen edir. Homin maddeada nazerds tutulmusdur ki, 6hde-
liyin zerer vurulmasi, @sassiz varlanma ve ya bu Macallede nazarde tu-
tulmus digor osaslar naticesindo emalo golmaesi hallari istisna olmagqla,
6hdsaliyin emsale galmesi li¢lin onun istirak¢ilar1 arasinda miigavile ol-
malidir, yoni borclunun kreditor garsisinda olan 6hdaliyi miiqavile ile
mioyyon edilmalidir.

Miigavilenin anlayis1 Miilki Macellenin 389.1-ci maddesinda veril-
misdir. Homin maddeye gore miilki hiiquq ve vezifalerin miiayyoanlos-
dirilmesi, deyisdirilmasi ve ya xitam1 haqqinda iki ve ya bir ne¢oe soxsin
razilagsmas1 miiqavile sayilir.

Maddenin mazmunundan goriindiiyii kimi, miiqavile har seyden av-
val ikiterafli ve ya ¢oxtoroefli oqddir. Mahz buna gore do Miilki Macal-
lenin 389.2-ci maddasinde miieyyen edilmisdir ki, miiqavilelore iki vo
coxtorafli aqdlere dair qaydalar totbiq edilir. Beloliklo, miiqavile yalniz
toroflorin irade serbastliyine asaslana bilor.

Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konsti-
tusiya) 13-cli maddesinin I ve II hisselarine, 15-ci maddesinin II hisse-
sino, 29-cu maddesinin II hissesino vo 59-cu maddosine osason Azor-
baycan Respublikasinda dovlat, xiisusi ve belediyye miilkiyyeti eyni
gqaydada tanmir ve qorunur, miilkiyyetin toxunulmazligina, hamginin
azad sahibkarliq fealiyyetine ve qanunla qadagan edilmemis digoer iqti-
sadi fealiyyet novii ile masgul olmaq hiiququndan irali golon miilki dov-
riyyade miigavile azadligina zemanat verilir.

Konstitusiyanin gosterilon miiddealarina uygun olaraq hiiquqi dovlet-
do miilki dovriyye sahasinde hiiquq miinasibatlorinin tenzimlonmasi
har kasin ganun ve mahkamae qarsisinda baraberliyi, miilkiyyatin toxu-
nulmazlig1 ve miiqavile azadligi, bu miinasibatlerin subyektlorinin hii-
quqi statusunu miieyyoanlosdirerken ictimai ve xiisusi maraqlarin taraz-
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1181, onlarin hiiquglarinin hayata ke¢irilmasi vo miimkiin mahdudlasdir-
ma sortlorinin miieyyonlesdirilmasi zamani miitonasiblik ve tarazliq
meyarlarinin gozlonilmasi prinsiplorine asaslanmalidir.

Toesadiifi deyildir ki, Miilki Macellonin 1-ci maddesinde bu Macelle-
nin moagsadinin li¢giincii soxslorin hiiquqglarina xolol getirmadon miilki
dovriyyenin azadligini onun istirak¢ilarinin baraberliyi asasinda tomin
etmok oldugu, esas vezifaler sirasinda ise serbast bazar iqtisadiyyatinin
inkisafina gerait yaratmaq, sahibkarliq fealiyyeatini destoklomak oldugu
gostorilmis, miilki hiiquq subyektlorinin irade serbastliyi ve miigavile
azadlig1 prinsipleri ise miilki qanunvericiliyin baglica prinsiplori sirasin-
da nazerde tutulmusdur (Miilki Macellenin 6.1.2 ve 6.1.5-ci maddelari).

Miilki hiiquq subyektlorinin irade serbestliyi olmadan azad sahibkar-
liq fealiyyeti vo sorbast bazar iqtisadiyyatindan bohs etmok miimkiin
deyil.

Buna gora da, Miilki Macsallade tasbit olunmusdur ki, fiziki ve hiiqu-
qi soxslor miilki hiiquglar1 6z meanafeloarini gergoklosdirmak tiigiin irade-
lorine uygun olaraq olde edir vo hayata kegirirlor. Onlar miiqavile osa-
sinda 6z hiiquq ve vazifalarini miiayyanlosdirmekde ve ganunvericiliya
zidd olmayan hear hansi miiqavile sertleri qoymaqda serbestdirler (Miil-
ki Macollonin 6.2-ci maddesi).

Miilki Macallonin 390-c1 maddesinde miieayyan edilon miiqavile
azadlig1 Konstitusiyanin 29-cu ve Miilki Macellenin 152.1-ci maddale-
rinde nazearde tutulmus miilkiyyaet, elocoe do Konstitusiyanin 59-cu mad-
desinda tesbit edilmis azad sahibkarliq hiiquqlarinin reallagdirilmas ele-
mentloarindan biri kimi ¢ixis edir. Qanunun hemin telebi fiziki ve hiiqu-
qi soxslere azad surotde miigavilalor baglamaq ve bu miiqavilalarin
mozmununu mileyyonlosdirmoak tominati verir. Miiqavile azadliginin
mozmununu formalagdiran elementlor sirasinda secdiyi kontragentlo
miigavile baglamaq (ve ya baglamamagq), onun névii ve formasini, habe-
lo baglanan miigavilenin sertlerini, o ciimladen miivafiq qiymsatlori
mileyyon etmok azadligini geyd etmok olar.

Qanunvericilik bu azadliglart miilki dovriyye istirak¢ilarina toqdim
ederken hiiququn timumi prinsipind miivafiq olaraq onlarin vicdanh ol-
malar1 ehtimalindan ¢ixis etmisdir (Konstitusiya Mahkemasi Plenumu-
nun “Azerbaycan Respublikasi Vergi Macoallasinin 14-cli vo Azarbay-
can Respublikas1 Miilki Macallasinin 390-c1 maddalarinin sorh edilme-
sino dair” 12 mart 2012-ci il tarixli Qorar1).

Digor terofden, miigavile mezmununun miieyyonlasdirilmasi azadli-
g1 heg do o demok deyildir ki, toraflor arasinda baglanan miigavilede ol-
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do olunmus biitiin razilagsmalarin etibarlilig1 siibhe altina alina bilmez.
Burada aqdlerin etibarsizligina dair Miilki Macellenin 339, 340-342,
344-cli maddalorinin, miiqavilaloerin standart sortlorine dair iso 417-
420-c1 maddelarinin miiddealar1 nezers alinmalidir. Gosterilen prinsip
Miilki Macellonin 390.5-ci maddesinde tesbit olunmusdur.

Miilki Macellonin 390-c1 maddesinin mezmununa osasen fiziki ve
hiiquqi sexsler miiqavile asasinda 6z hiiquq ve vezifelerinin, hamg¢inin
miiqavilenin qanuna zidd olmayan istenilen sertinin miieyyen edilme-
sinde serbastdirler.

Miilki Macallanin 390.5-ci maddesine gore ise miiqavile sortleri to-
roflorin istoyi ilo miieyyoanlesdirilir, amma miivafiq sertin mezmununun
bu Macoellada gostorildiyi hallar istisna tegkil edir.

Irade serbastliyi ve miiqavile azadlig1 asas miilki hiiquglar sirasinda
olmagqgla miilki hiiquqlarin maneoasiz hoyata kegirilmoasi, pozulmus hii-
quglarin barpasi ve miilki hiiquqlarin mehkema miidafissi prinsipleri ilo
ayrilmaz hiiquqi vehdet toskil edirlor.

Beloliklo, miilki hiiquq subyektlori 6z hiiquq ve vezifelerini miioy-
yonlasdirmakde ve qanunvericiliye zidd olmayan her hansi miiqavile
sortleri qoymaqda sarbestdirler. Bu hiiquqga yalniz ganunla dovlet ve ic-
timai tohliikesizliyin, ictimai qaydanin, cemiyyetin saglamligimnin ve
menaviyyatinin qorunmasi, diger sexslorin hiiquq ve azadliglarinin, seo-
rofinin ve tomiz adinin miidafiesi ii¢lin zeruri oldugu hadde mehdudiy-
yot qoyula biler (Miilki Macellenin 6.3-cii maddesi).

Konstitusiya Mahkemasinin Plenumu heamg¢inin qeyd edir ki, miilki
dovriyyenin sabitliyini tomin edon veo foaliyyet gostormesi liglin osas
sortlordon biri miilki hiiquq subyektlorinin miiqavilelerden irali galen
ohdoliklari vicdanla ve laziminca yerino yetirmoalorindan ibaratdir.

Miilki Macellonin 6-c1 maddesinde sadalanan miilki ganunvericiliyin
prinsipleri sirasina vicdanliliq prinsipi daxil olmasa da, bu prinsip Miil-
ki Macsllanin ayri-ayri normalarinda miilki hiiquglarin heyata kegiril-
masinin vo miidafiesinin hadlerini mileyyen eden gaydalarda nazerde
tutulmusdur. Belo ki, Miilki Macollonin 5.3-cii maddesine gore miilki
hiiquq miinasibetlerinin subyektlori 6z hiiquq ve vezifelerini vicdanla
hayata kecirmoayo borcludurlar. Homin Macellonin 16.1-ci maddasinde
miayyon olunmusdur ki, fiziki ve hiiquqi sexslerin yalniz ve yalniz bas-
qa $oxse ziyan vurmaq niyyeti ilo hoyata kecirdiklori herakatlors, habe-
lo hiiqugdan diger formalarda sui-istifade edilmesine yol verilmir.

Miilki Macaollonin 425-ci maddesine gore 6z hiiquglarini hoyata ke-
cirorken ve vezifolorini icra edorken toraflorden hor biri vicdanliligin
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tolab etdiyi torzde, yoni sertlosdirilmis vaxtda ve yerde lazimi sekilds,
ohdeliyin sertlerine ve bu Macallenin telablerine miivafiq suratda, be-
lo sortlor vo toloblor olmadiqda ise isgiizar adeatlore vo ya adeaton iroli
siiriilon diger toleblere miivafiq suretde haroket etmalidir. Ohdalikleri
icra ederken toraflor miiqavilenin yerina yetirilmosine zomin yaratmaq
ticlin birge haroket etmoli vo miiqavilonin magsadine ¢atmaga manegi-
lik torade bilacek ve ya dhdaliklerin icrasini tohlilkeye mearuz qoya bi-
lacok her ciir heroketlorden ¢ekinmsalidirler.

Beloliklo, Azerbaycan Respublikasinin miilki ganunvericilik siste-
mindoe vicdanliliq iimumi prinsip kimi miilki hiiquq subyektlori ti¢iin 6z
hiiquq ve vezifalerini vicdanla yerina yetirmoak 6hdeliyini nezerde tutur
va istenilon miilki hiiquq normasinin tatbiqi zamani bu prinsipin teleb-
lori nozers alinmalidir.

Ohdoliklorin icrasinin tomin edilmesi miilki hiiququn terkib hissesi
olan 6hdalik hiiququnun enenavi institutlarindan biridir. Beh, debbe pu-
lu, zaminlik ve girov kimi 6hdeliyin icrasinin tomin edilmesi tisullari ho-
le Roma hiiququna belli idi. Onlarin istifadesinin vacibliyi onunla izah
olunurdu ki, kreditor 6hdeliyin icra olunmasinda ve 6hdeliyin icra olun-
mamasi halinda talab etmoak hiiququ yaranan zererin miiayyen edilme-
sinde maraqlidir. Nehayaet kreditor maraqhidir ki, borclu, 6hdeliklarin ic-
ra olunmamasi vo ya laziminca icra olunmamasi halinda onun ii¢iin ol-
verigli olmayan naticelora sebab olma qorxusu ile 6hdelikleri vaxtinda
icra etsin.

Qitivvedo olan Miilki Macellode 6hdoliklerin icrasinin temin edilmo-
sinin @nonavi iisullari, yoni debbe pulu, zaminlik, beh ve girov ile yana-
s1, ovvalki miilki ganunvericiliye balli olmayan iki yeni tisul — qarantiya
(Miilki Macollonin 478-ci maddaesi) ve borclunun amlakinin saxlanma-
st (Miilki Macollonin 468-ci maddesi) oks olunur. Gostorilon biitlin
tisullar borcluya tesir soviyyasine ve borcluya 6hdaliyi lazimi sekilde
icra etdirmak moaqgsadina nail olmaq metoduna gore bir-birinden forqle-
nirler. Bu sebabdon do kreditor terafinden 6hdeliyin icra olunmasi iisu-
lu borclunun golacok davranisindan asili olaraq segilir. Bununla alaqe-
dar olaraqg, 6hdeliyin icra olunmasinin bu ve ya diger tisulunun xiisusiy-
yotlorini vo bu iisulun konkret soraite totbiq olunma imkanlarini nezere
almaq boylik ehemiyyset kosb edir.

Ohdoliklorin icrasmin Miilki Moacellenin 460.1-ci maddesinde sada-
lanan temin edilmasi tisullarinin her hansi biri ile tomin olunmasi hom-
¢inin borclu (ve ya borclunun 6hdesliklorini temin edon her hansi basqa
soxs) ilo kreditor arasinda 6hdelik miinasibetlori yaradir. Lakin bu 6hde-
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liklar xlisusi nov 6hdeliklerdir. Onlarin 6zelliyi temin olunan 6hdaliye
(osas Ohdeliye) miinasibatde (qarantiya istisna olmagla) alave (akses-
sor) xarakter dagimasindan ibaretdir.

Belo ohdeliklarin asas ohdeliye miinasibatde olave 6hdelik olmaq
xiisusiyyeti miilki vo diger ganunvericilikde oks olunan bir ¢ox hallarda
Oziinii bliruze verir.

Birincisi, asas 6hdaliyin etibarsizlig1 onu tomin edan alave 6hdeliyin
etibarsizligina sebab olur, elave 6hdeliyin icrasini tomin etmak barads
raziligin etibarsizli1 ise osas 6hdsliyin etibarliligina tosir etmir.

Ikincisi, alave 6hdslik kreditorun hiiquqlarinin diger sexse kegocayi
toqdirde (mesealen, asas 6hdolik {izro tolebin giizost edilmasi zamani)
asas Ohdeliyin aqibatini teqib edir.

Ugiinciisii, osas 6hdeliye xitam verilmesi, bir qayda olaraq, elave &h-
deliyin tomin olunmasina da xitam verir.

Burada nozere alinmalidir ki, 6hdeliklorin icrasim1 tomin edon isul
kimi nezerds tutulan qarantiya aksessor 6hdelik funksiyasina malik de-
yildir. Bels ki, Miilki Macallonin 480-ci maddasine gore qarantin bene-
fisiar garsisinda garantiya ile nezerde tutulan 6hdaliyi miistoqil 6hdelik-
dir ve icrasinin teminati ii¢iin verildiyi esas 6hdealikden, hetta qarantiya-
da bu 6hdeliye istinad edilso belo, asili deyildir.

Ohdaliyin temin olunmas: iizre qiivvede olan Miilki Macallade ne-
zordoe tutulan miiddealarla evvelki ganunvercilikde mévcud olmus miid-
dealar arasindaki prinsipial forq ondan ibaretdir ki, qiivvede olan ganun-
vericilikde ham ganunla, heam da miiqavile ile 6hdeliyin temin olunma-
sinin digoar usullart da nazerde tutula biler. Miilki Macellede 6hdaliyin
icrasinin tomin olunmasinin digar tisullar1 barede her hans1 miiddea 6z
oksini tapmamusdir.

Digoar tiisullar sirasinda bazi negdsiz 6demse vasitalerini — akkredetiv,
inkasso, akseptiz ¢ixaris, avvelcodon 6dome ve s. gdstormoak olar. Bir
sira miiqavile ndvleri, maselon, sigorta, kredit, lizinq miigavilalari do
miiloyyon tominat xilisusiyyetlorine malikdir.

Gostarilonlera asason Konstitusiya Mehkemasinin Plenumu bels ne-
ticoyo golir ki, Konstitusiyanin 13-cii maddesinin I vo II hisselarinin,
15-c1 maddesinin II hissesinin, 29-cu maddesinin II hissesinin vo 59-cu
maddaesinin miiddealarin1 ve Miilki Macellenin 389 ve 390-c1 maddale-
rinin telablorini nazere alaraq, miilki hiiquq subyektlori miilki ganunve-
riciliyin teleblarine zidd olmayan hemin Macallonin 460.1-ci madde-
sinde nazarde tutulmus 6hdsliyin icrasinin tomin edilmasinin diger iisu-
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lunu da 6z aralarinda irade serbestliliyi prinsipine uygun olaraq, asas
miigavile ilo yanasi ayrica baglanan miigaviloede miiayyen edo bilarler.

Ugiincii soxsin verdiyi zomanoat mektubunun birterofli oqd olaraq 6h-
deliyin icrasinin diger temin etms tisulu kimi ¢ixis edib-etmamaesine da-
ir miraciotdo qaldirilan masele ile bagli Konstitusiya Mehkemaesinin
Plenumu hesab edir ki, birterafli aqdlera, zaminlik miigavilesine, miiqa-
vilenin miihiim sortleri baresinde razilasmaya ve miigavilenin formasi-
na aydinliq gatirilmalidir.

Konstitusiya Moehkemaesinin Plenumu ‘“Azerbaycan Respublikasi
Miilki Macolloesinin 470.1, 470.2 ve 471-ci maddalerinin sorh edilmaosi-
no dair” 4 sentyabr 2012-ci il tarixli Qararinda asas 6hdsliyin icrasini to-
min edon zaminlik miiqavilasinin hiiquqi tebistini agiqlayan hiiquqi
movgelor formalagdirmisdir.

Bunun davami olaraq qeyd edilmalidir ki, zaminlik miiqavilasi birto-
rofli, konsensual miigavile olmagla kreditorla zamin arasinda asas 6hde-
liye miinasibatde alave aksessor 6hdalikloer yaradir.

Qeyd edildiyi kimi, Miilki Macallonin 324.2 ve 324.3-cii maddeleri-
no osason oaqdler birtarofli ve ya miiqavile seklinde (ikiterofli ve ya
coxtarafli) ola biler. Miilki Macelleye ve ya toraflorin razilasmasina uy-
gun baglanmasi {i¢iin bir terafin irade ifadesinin zeruri ve yetorli oldu-
gu aqd birterafli aqddir.

Oz tobistine ve ya toreflorin razilasmasina asasen aqdler avezli ve
avozsiz kimi forqlondirilir.

ovozli aqd lizre toraflorden birinin miloyyen haroket etmok vozifosi
qarsi1 torofin ona miinasib olaraq maddi ve ya diger fayda vermok vozifosi
ilo sertlenir. Oveazli aqdler yalniz ikiterafli ve ¢oxterafli aqdler ola biler.

Ovazsiz aqdler lizre ise bir torafin diger terofin xeyrine horakati so-
nuncuda heg¢ bir vozife yaratmir. Ovezsiz aqdlare biitlin birtorafli oqd-
lor aiddir.

Zaminlik miiqavilesi avezsizdir. Zaminlik miigavilesinin birtorofli
xarakteri o anlami ifade edir ki, bu miigavile ile tomin olunan asas 6h-
dalik tizre kreditorun yalniz hiiquqlari, yoni evezinda heg bir 6hdelik da-
simadan zaminin 6hdaliyi icra etmayean borcluya gére moasuliyyoat dasi-
masini teleb etmak hiiququ, zaminin ise yalniz 6hdelikleri, yoni avezin-
doe har hansi1 hiiquq alde etmaden borclu terafinden temin olunmali 6h-
doaliyin tam ve ya hisselorlo icra olunmasina gore mesuliyyet dasimaq
ohdeliyi vardir.

Bununla bels, miilki ganunvericiliye gore zaminlik her zaman mohz
miigavile hesab edilmisdir.
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Belo ki, Miilki Macallonin 470-ci maddeasine asasen zaminlik miiqa-
vilesi lizre zamin basqa soxsin kreditoru qarsisinda hoamin sexsin 6z 6h-
deliyini tamamile ve ya hisse-hisse icra etmasi liclin masuliyyati 6z
lizorine gotiriir.

Goriindiiyli kimi, zaminlik ona gora miiqavile hesab edilir ki, o, en az1
iki terafin irade ifadesinin movcudlugunu nezerde tutur. Zaminlik mii-
qavilesinin baglanmasina dair tesebbiisiin #sasen zamin terafinden irali
stiriilmasina baxmayaraq, kreditor har hansi sebabdan (emlak ve ya sox-
si xarakterli) 6hdeliyin icrasina zamin qisminde gostorilon konkret sox-
sin ¢1x1$ etmasina etiraz eda biler. Belo olan halda, birtarafli zaminliyin
hoar hansi bir hiiquqi qiivvesi olmayacaqdir.

Miilki Macellenin 405-ci maddesine uygun olaraq toreflor miigavile-
nin biitlin mithiim sertlari barade telob olunan formada raziliga goalme-
lidirler. Miigavilenin teleb olunan formalar1 ise Miilki Macellonin 406-
ct maddesinde miieyyen edilmisdir.

Miilki Macoallenin 406.1-ci maddesine esasen miiqavile aqdlerin
baglanmasi ligiin nezerde tutulan her hansi formada baglana biler, bu
sortlo ki, bu Macellode hamin ndv miigavile ii¢iin miioyyen forma toyin
edilmasin.

9qdlerin baglanmasi {i¢iin formalar Miilki Macallenin 329-cu mad-
desinde gostarilmisdir.

Miilki Macollo ilo miioyyen edilmis formalar, belo formalar miioy-
yon edilmadikds ise toereflorin qarsiligl razilig: ile sertlosdirilmis for-
maya riayot edilmalidir. ©qdler sifahi ve ya yazili (sade ve ya notarial)
formada baglanir (Miilki Macellenin 329.1 ve 329.2-ci maddalari).

Sifahi miigavile onu baglamaq iradesi sexsin roftarindan malum ol-
dugda baglanms hesab olunur.

Yazili miigavile ise onun mazmununu ifade eden onu baglayan soxs-
lor torofindon imzalanmis senadin tortibi ilo baglanir.

Miilki Macellanin 471-ci maddasine asasen zaminlik miiqavilesi ya-
zil1 formada baglanmalidir. Yazili formaya riayet edilmomaesi zaminlik
miigavilesinin etibarsizligina sebob olur.

Beloliklo, ganunvericliyin teleblarine goére zaminlik miiqaviloye
osaslanan ohdolikdir. Bunun naticesinde zaminliyin yaranmasi ve eti-
barlilig1 har hans1 miigavile 6hdeliyinin yaranmasi ve etibarlilig1 {i¢iin
zoruri olan biitiin sertlorin mévcudlugunu teleb edir. Buna gore do za-
minlik 6hdeliyi sertsizdir, 6hdeliyin icrasindan birterafli imtina ve onun
sortlorinin birterafli qaydada deyisdirilmesi yolverilmoazdir.
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Gostorilonleri nozere alaraq, Konstitusiya Mehkemasinin Plenumu
beloa naticoye golir ki, Miilki Macallonin 386, 470 vo 471-ci maddeleri-
nin taleblarine uygun olaraq yalniz terafler arasinda yazili formada bag-
lanmis zaminlik miigavilesi 8sas 6hdeliyin icrasinin tomin edilmasi lisu-
lu kimi goebul oluna biler.

Maohkomsa tocriibasinde zaminlik miiqavilasi ile bagli qanunvericilik
normalarinin totbigqinde miixtelif yanagmalarin mévcud olmasini nezare
alaraq, Konstitusiya Mehkemasinin Plenumu hesab edir ki, zaminlikloe
olagadar miilki dovriyyenin sabitliyini temin etmok moagsodile Konsti-
tusiya Mohkomesi Plenumunun hiiquqi movqelori bu Qoerardan sonra
yaranan miinasibatlore samil olunmalidir.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissasini, “Konstitusiya Mahkemasi haqqinda” Azarbaycan Respubli-
kas1 Qanununun 60, 62, 63, 65-67 vo 69-cu maddalarini rehber tutaraq,
Azarbaycan Respublikasi Konstitusiya Mehkemaesinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Konstitusiyasinin 13-cti maddasinin I vo
IT hisselorinin, 15-ci maddesinin II hissesinin, 29-cu maddesinin II his-
sasinin vo 59-cu maddasinin miiddealarini ve Azerbaycan Respublikasi
Miilki Macallasinin 389 ve 390-c1 maddelarinin teleblorini nezeare ala-
raq, mulki hiiquq subyektlori miilki qanunvericiliyin telablarine zidd ol-
mayan homin Macellonin 460.1-ci maddesinde nezarde tutulmus 6hde-
liyin icrasinin toemin edilmasinin diger tisulunu 6z aralarinda irade ser-
bostliyi prinsipine uygun olaraq, @sas miiqavile ile yanasi ayrica bagla-
nan miigavilade miiayyen edo bilarler.

2. Azearbaycan Respublikasi Miilki Macellesinin 386, 470 ve 471-ci
maddsloerinin teleblerine uygun olaraq, yalniz teraflor arasinda yazili
formada baglanmis zaminlik miiqavilasi asas 6hdeliyin icrasinin tomin
edilmasi tisulu kimi gabul oluna biler.

3. Bu Qorarin 2-ci bandinin miiddealar1 yalniz bu Qarardan sonra ya-
ranmig miinasibatlore samil olunmalidir.

4. Qorar dorc edildiyi giinden qiivveye minir.

5. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bog¢i” gozetlorinde vo “Azerbaycan Respublikasi Konstitusiya Moahke-
mosinin Malumati”’nda darc edilsin.

6. Qorar gotidir, heg bir organ ve ya soxs torafinden logv edile, do-
yisdirile ve ya rosmi tofsir edilo bilmaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMOCTAHOBIEHMUWE
[UDTEHYMA KOHCTUTYLUHMOHHOI'O CYIA
A3EPBANIIKAHCKOM PECITYBJIIMKU

O ToKOBaHMHU HEKOTOPBIX MOJI0KeHHH ctaTtbu 460.1
I'paxxnanckoro Koxekca A3zepbaiinxkanckoi Pecryommku

14 urona 2015 roaa ropoa baky

[Tnenym Koncruryunonnoro Cyna Asep6aiimxanckoi Pecriyomuku B
cocrape Dapxanga AOmymtaeBa (mpencenatenb), Conbl CalMaHOBOM,
Cynabs I'acanosoii, [Ixxeiixyna ['apagxaesa, Pacasnsg ['Bananze (cynps-
nokjaguuk), Maxupa Mypagoa, HMcet Hanxadosa u Kampana
[ITaduera,

¢ yyactueM cekperaps cyna Telimypa Omxarsepinosa,

IpeACTaBUTENe 3aMHTEPECOBAHHBIX CYOBEKTOB — Cyabu CyMraibIT-
CKOI0O aneJUIIMUOHHOro cyfaa Xasisl [XKaMUIOBOH, 3aMECTUTENS 3aBe-
AYIOLLETrO OTAEIOM DKOHOMHUYECKOIO 3aKOHoAareabcTBa Anapara Mu-
mu Memxmuca AzepOaiiixanckoii Pecniybiuku Posiana Mypajosa,

cnenanucToB — cyapu BepxoHoro Cyna AszepOaiiikaHckoil Pec-
nyoauku HMnerapa JdamupoBa, cynpu BakuHCKOro aneuisiimOHHOIO
cyna Mcmanna Xanunosa, HauanbHuKa otzena IlpaBoBoro obecrieueHus
6aHkoBckoro Hagzopa LlentpanbHoro 6aHka AsepOaiimxaHckoil Pec-
nyoiuku Aneknepa Mcmawnnzase,

B cootBercTBUM C yacTblo VI crarem 130 Koncturynum AszepOaii-
axaHCKoM PecnyOnuku paccMoTpen B OTKPBITOM CyAeOHOM 3acelaHuu
B IOpsaKe 0co00ro KOHCTUTYHMOHHOIO MPOM3BOACTBA KOHCTUTYLIMOH-
HOE JIelI0 Ha ocHOBaHUU oOpatueHuss CyMrailbITCKOro anesuisiLiiOHHOIO
Cyla O TOJIKOBAaHUM IIOJIOXEHUS “‘UCIOJIHEHHE O0053aTelIbCTB MOXET
obecrneunBarbCs APYrUMU criocodamu, MperyCMOTPEHHBIMHU JOTOBOPOM™
cratbu 460.1 I'paxnanckoro Kopekca AzepOaiigxanckoii Pecriy6nuku.

3acnywmas goknag cynpu P.I'Bananze mo gesy, BBICTYIUIEHUS ITPEACTa-
BUTEJIEH 3aMHTEPECOBAHHBIX CYOBEKTOB U CIIELUAINUCTOB, U3YyYUB U 00-
cynuB Marepuaisl jena, [Inenym Koncrurynmonnoro Cyna AsepOaii-
nxaHcKoi PecnyOnuku
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YCTAHOBMUHII:

CyMrailbITCKuii aneJuIMOHHBIA Cyl, oOpartuBimch B KoHCTUTYIH-
ounbii Cyn AsepOaiimxanckoii Pecnyonuku (nanee — KoHCTUTYLIMOH-
Helii Cyz1) B CBA3M C MMEIOLIMMCS B €0 IIPOM3BOICTBE JIEJIOM OTHOCH-
TepbHO TpeboBaHuil OTkpbiToro AxkimoHepHoro OOmiectBa “Kredo
Bank” x OOriecTBy ¢ OrpaHM4eHHON OTBETCTBEHHOCThIO “‘Aysu Qida
Senaye LTD” wm OOmecTtBy ¢ OrpaHUWYEHHOW OTBETCTBEHHOCTHIO
“Ayqida Senaye LTD” o pacTopXeHUU KPEAUTHOIO JIOrOBOpa, B3bICKa-
HUHM OCHOBHOT'O JIOJIra, JIOJITa 1O MPOIEHTaM U HEYCTOWKHU | Ap. Tpebo-
BaHMI, MPOCHI JIaTh TOJKOBAaHHE IOJIOXEHHUI0 ‘“UCHOIHEHue o0s3a-
TEJIbCTB MOXET OOecreuuBaThCs IPYrMMU CHOCOOaMU, MPEryCMOTPEH-
HeiMu JoroBopom” crateu 460.1 D'paxnanckoro Kopekca A3zepbaii-
mxaHckou Pecnyonuku (manee — I'paxpanckmii Kopekc) ¢ Toukm 3pe-
HUg TpeboBanuii crater 389 manHoro Kopekca.

B oOpamenun yka3spiBaeTcs, 4To comtacHo ctartbe 460.1 ['paxman-
ckoro Konekca ucriomHeHne o0s3aTeIbCTB MOXET O0ecleunBaThCcs 3a-
JIOTOM, HEYCTOMKOH, ylaepXKaHMEeM UMYILECTBAa AOJKHUKA, [TOPYYUTEIIb-
CTBOM, TapaHTHEH, 3aaTKOM U IPYTMMHU CIIOCOOaMHU, MPEeTyCMOTPEHHbBI-
mu HacrosimuM Kozgekcom unu joropopoM. OHAKO MPU HATUYUU OC-
HOBHOI'O JJOTOBOpPa MEXIy CTOPOHAMHM, 3aKOHOAATEIbCTBO HE IpeaycMa-
TPUBAET JPYTHX CIIOCOOOB OOecreueHus: 00s3aTenbCTBa, YTO CO30aeT Ha
NPAaKTUKE TPYAHOCTHU KaK-TO: JOJIXKHBI JIM TaKHe CIOCOObI obecreueHus
HAlTH OTpPaXEHUE B 3apaHee 3aKJIIUEHHOM MEXIY CTOPOHAMHM OCHOB-
HOM JIOTOBOpE, WM HEOOXOIUMO 3aKIIOYUTh OTHESbHBIN JIOTOBOP OTHO-
CUTEJIbHO JaHHBIX CIIOCOOOB OOecreyeHus.

T BHECeHUs SICHOCTH B BOIIPOC, MOJAHSTHIA B oOparienuu, [lnenym
Koncturyrmontoro Cyna cuutaer HEOOXOAMMBIM MTPOAHATIM3HUPOBATH BO
B3aUMOCBSI3U TOJI0KEHUS MPAXIaHCKOIO 3aKOHONATEIbCTBA OTHOCHUTEb-
HO CJIeJIOK, 00s13aTebCTB, IOTOBOPOB, CBOOOIBI JIOTOBOPOB, TOTOBOPHBIX
00513aTeNbCTB, CIOCOO0B OOecreueHUs] UCTIOTHEHUs 00sI3aTeIbCTB.

B crarpe 324.1 I'paxpanckoro Kopekca ycTaHOBJIEHO, YTO CHEIKOMU
SBJISIETCS OAHOCTOPOHHEE, JIByCTOPOHHEE WJIM MHOTOCTOPOHHEE BbIpaxke-
HUE BOJIM, HAIPABIIEHHOE Ha YCTAHOBJIEHUE, U3MEHEHUE WM IpeKpallie-
HUE TPaXJAHCKUX MPABOOTHOLIEHUIA.

OnHOCTOpOHHEH SIBNSETCS CHEJKa, Ul COBEPLIEHHS KOTOPOM B COOT-
BETCTBUM C HacTosiuM KopekcoMm WM COINlalieHueM CTOPOH HeoOXo-
AUMO UM JOCTATOYHO BBIPAXEHHUS! BOJU OJHOU CTOpOHBL g 3akmroye-
HUS IOTOBOpa HEOOXOJUMO BbhIpaXXE€HUE COIVIACOBAHHOM BOJIM JBYX CTO-
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POH (IBYCTOPOHHSS cleiKa) Ju0o Tpex Wiu 0osiee CTOpOH (MHOTOCTO-
ponHsig cuenka) (crateu 324.3 u 324.4 I'paxnanckoro Kopekca).

OnHuM U3 BeAyluX U BceoOBeMIIOIIUX chep rpakIaHCKUX MPaBOOT-
HOILIEHUH siBNsgeTcsl 00s3arenbcTBeHHOe MpaBo. O0s13aTeNIbCTBO TO B3a-
UMOCBSI3b YYaCTHUKOB 9KOHOMHUYECKOro 000pOTa, PeryjupyeMoro Hop-
MaMH  00s13aTeJIb,CTBEHHOTO MpaBa.

Cornacno cratbe 385.1 I'paxnanckoro Komekca mo o0si3aTenbCTBY
OJIHO JIULO (JOJKHUK) 00s3aHO B MOJIB3Y JIPYroro juna (Kpeauropa) co-
BEPILIUTDH OIPE/IETIEHHOE JIeCTBUE, TaKoe, KaK yIllaTa JeHer, rnepejnavya
UMYIIECTBA, BBIOJHEHUE pabOT, OKa3aHWe YCIyr JMOO YKIOHHUTHCS OT
OTPENEeNIeHHOTO JIEHCTBHS, a KpPEeAWTOp HWMeeT TMpaBo TpedoBaTh OT
JOJDKHUKA UCTIONHEHHs 00sI3aHHOCTEH.

Kaxk BUIHO M3 comepXaHUS U CYTH CTAThbH MPEAMETOM O0S3aTeNTbCT-
Ba SIBIISIETCS KOHKPETHOE JeCcTBUEe WiIN Oe3neiicTBhe, Takoe KakK yIuia-
Ta JIeHer, nepejaya MMYLIECTBA, BBINOJIHEHHE paboT, OKa3aHUe YCIyr
00 YKJIOHEHHE OT OIpe/Ie]IEeHHOTo NeCTBUSI.

Crarps 386.1 I'paxpanckoro Kogekca ¢ HEKOTOPBHIMU HUCKIIIOUEHUSI-
MU, YCTaHaBIMBAeT 3aKJI0YEHHE TOTrOBOpa IJisi BOZHUKHOBEHUS 00s13a-
TEJIbCTBA MEXJy €ro yuyacTHHUKaMHu. B JaHHOI cTaThe mpemaycMOTpeHO,
YTO JIIsl BOSHUKHOBEHUSI 00s3aTeIbCTBA JIOJIKEH CYIIIECTBOBAThH JOTOBOP
MEXIy ero y4yaCTHUKaMH, 32 UCKJIIOUEHHEeM CITyyaeB, Korga o0s3arenb-
CTBO BO3HMKAET BCIIEACTBUE IPUYMHEHUS Bpeda, HEOCHOBATEJbHOIO
oOoraieHus Wik JPYTUX OCHOBAHWMA, MPETYCMOTPEHHBIX HACTOSIINAM
Konekcom, To ecTh 00s3aTeIbCTBO AOJDKHUKA TIEpe] KPeAUTOPOM JIOJTK-
HO YCTaHABJIMBATHCS JJOTOBOPOM.

[TonsaTue norosopa nano B crarbe 389.1 I'paxmanckoro Konekca. Co-
[JIACHO JIaHHOHM cTaThe JAOrOBOPOM IMPU3HAETCS COMIAlIeHHe IBYX WU
HECKOJIbKUX JIMIl 00 YCTaHOBJIEHWM, W3MEHEHUU WIM MpeKpalleHuu
IPaXJIaHCKUX TpaB U 00sS3aHHOCTEH.

Kax BUIHO U3 comepkaHusl CTaTbU, JOTOBOP 3TO, MPEXIE BCEro JIByX-
CTOPOHHSIS WJIM MHOTOCTOPOHHSIS clenka. MIMEHHO MO3®TOMy B CTaThe
389.2 ycTaHOBIIEHO, YTO K JOTOBOPaM IPUMEHSIOTCS IpaBUiia O ABYX U
MHOTOCTOPOHHHX cleNikax. TakuMm o0pa3oM, ITOTOBOP MOXET ObITh OC-
HOBaH TOJILKO Ha CBOOOJIE BOJIEU3BSIBIICHUS CTOPOH.

Cormnacno vactam I u II crarem 13, yactn II craten 15, vactu II cra-
T 29 U cratbe 59 KoHctutynmu A3zepOaiimxaHckoi Pecryomuku (ma-
nee — Koncturymms) B Asepbaiimkanckoil PecnyOmuke rocymapcTseH-
Had, YaCTHas U MYHUIMIIATbHAI COOCTBEHHOCTh OAWHAKOBO NMPHU3HAIOT-
C U OXPAHSIOTCS, TapaHTUPYETCSd HENPUKOCHOBEHHOCTh COOCTBEHHOC-
TH, a TaKXe cBOOOJa IOroBOpa B IPaXJaHCKOM 00OpOTe, BbITEKAIoIas
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U3 TMpaBa 3aHUMATHCSI CBOOOIHOM TpPEANPUHUMATEILCKON WM MHOM He
3aIIpeIleHHON 3aKOHOM 9KOHOMMYECKOU AEATEIBHOCTHIO.

B cootBercTBUM C yKazaHHBIMU MONOXeHUAMH KoHcTuTtynmu B mpa-
BOBOM T'OCY/apCTBE, PEryJMpOBaHUE IPABOOTHOLIEHHWI B 00JIaCTU Tpax-
JAHCKOro 000poTa, IOKHO OCHOBBIBATHCS Ha IMPHUHLUIIAX PABEHCTBA
KaXJIOro IMepejl 3aKOHOM U CYIOM, HENPMKOCHOBEHHOCTU COOCTBEHHOC-
TH U CBOOOJIBI JOrOBOPA, COATAaHCUPOBAHHOCTU OOLIECTBEHHBIX U YacT-
HBIX MHTEPECOB IPH YCTAHOBJIEHUH IPABOBOIO CTaTyca CyObEKTOB JlaH-
HBIX OTHOLICHUH, COOMIOIEHNS] KPUTEPUEB MPOIIOPLIMOHATBHOCTH U cOa-
JTAHCUPOBAaHHOCTH TIPU peajl3alui UX MpaB U YCTAHOBIIEHUU YCJIOBUI
BO3MOXKHOI'O OTPAHUYEHUS.

Hecnyuaiino, B crarbe 1 I'paxnanckoro Kopekca ykazaHo, 4To ue-
apio Hactosmiero Komekca spigercs obecnieueHre CBOOOIBI TpaXmaH-
CKOro o0opoTa Ha OCHOBE PaBEHCTBA €r0 YYAaCTHHKOB 0e3 NMpUYMHEHHS
yiiep6a mpaBaM TPETbUX JIMILI, B YUCIIE OCHOBHBIX 3aJlady, OTMEUYEHbI CO-
3/1aHUe YCIIOBHMM ISl pa3BUTHSI CBOOOIHOM PHIHOYHON 3KOHOMMUKH, IMOJ-
AepXKa MpeapUHUMATETbCKOM AeSTeTbBHOCTU MPUHLUIBI XK€ CBOOOIBI
BOJIEU3bsIBJIEHHS CYOBEKTOB I'PaXIaHCKOIO IpaBa U CBOOOJIBI JOroBopa
IIPEAYCMOTPEHBI B PNy INIABHBIX MPUHIMIIOB IPAXIAHCKOIO 3aKOHOAA-
tenbcTBa (cratbu 6.1.2 u 6.1.5 I'paxnanckoro Konekca).

be3 cBoOompl BOJIEU3BSBICHHS CYOBEKTOB TPaXKJIaHCKOIO IpaBa He
BO3MOXHO TOBOPUTH O CBOOOAHOM NpEINpPUHUMATEILCKOHN JAesSTeTbHOC-
TH ¥ CBOOOTHON PHIHOYHOW DKOHOMUKH.

[Tosromy B I'paxknanckom Kopekce 3akperuieHO, 4yTo usnyecKue u
IOpUINYECKHe JIUIAa TMPUOOPETAI0T W OCYIIECTBISAIOT TPaXIaHCKHe Tpa-
Ba JUId PEAIU3alUU CBOUX MHTEPECOB B COOTBETCTBUHU CO CBOEU BOJICH.
Onu cBOOOJIHBI B OIIPEAETICHUN CBOMX IIPaB M 0043aHHOCTEl Ha OCHOBE
JIOrOBOPA U B BBIIBMKEHMM KaKUX-THMOO JOrOBOPHBIX YCJIOBUH, HE IPO-
TUBOpEYAIIUX 3aKOHoAaTenbeTBy (crarhs 6.2 I'paxpanckoro Kopekca).

Ycranosnennad B cratbe 390 I'paxnanckoro Konekca csobona jioro-
BOpa BBICTYIIAET B KQUECTBE OJHOIO U3 BIIEMEHTOB pealM3alluu Ipemyc-
MoTpeHHoro B crtarbe 29 Koncturyuuu u crarbe 152.1 I'paxpaHckoro
Konekca npaBa coOCTBEHHOCTH, Takxke 3aKperyieHHOH B cTatbe 59 Kon-
CTUTYIIMM TIpaBa Ha CBOOOMAY IpeArpuHUMarenbcTBa. anHoe TpeboBa-
HUe 3aKOHa rapaHTUpYeT (PU3UYECKUM U IOPUIMYECKUM JIMIaM CBOOOM-
HO 3aKJII0YaTh JOTOBOPBI M ONpPEAEATh UX colepxaHue. B umucie ane-
MEHTOB, (POPMHPYIOIINX COAepXKaHue CBOOOIBI JOTOBOpPa MOXHO OTMe-
TUTh CBOOOIY 3aK/IOUeHMs (WM HE3aKJII0YEeHHUs) JOroBopa C BbIOpaH-
HBIM KOHTPAareHTOM, YCTAaHOBJIEHHS €ro BUIA U (DOPMBI, TaKXe yCIOBUI
3aKJIIOYEHHOTO JOTOBOPa, B TOM YMCJIE COOTBETCTBYIOIIMX LIEH.
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[Mpenocrapiss ydacTHUKAM TPakJIaHCKOro 000poTa 3TH CBOOOJIBI, 3a-
KOHOJATEJIbCTBO UCXOIUJIO U3 MPEAINOIOKEHUs UX J0OPOCOBECTHOCTU B
coOTBeTCTBUU ¢ obmmM npuHiunoMm mnpasa (ITocranosnenue [lnenyma
Koncrurymmonnoro Cyna “O TtonkoBanuu crarbu 14 Hanorosoro Ko-
nekca Azepbaiimxanckoii Pecriyonuku u crathu 390 I'paxnanckoro Ko-
nekca AzepbOaiimxanckoi Pecriyonmuku” ot 12 mapra 2012 rona).

C npyroii cTOpoHbl, cCBOOOJIA OTNpeeNieHus] CoiepXKaHus JoroBopa oT-
HIO/Ib HE O3HAYaeT, YTO ACMCTBUTEIbHOCTb BCEX COIVIALICHUUN JIOCTUTHY-
THIX B 3aKJIIOYEHHOM CTOPOHAMU JOTOBOPE HE MOXET ObITh IMOIBEPrHY-
Ta COMHEHHUIO. 3JIeCh CIIeAyeT Y4YecTh MojoxeHus crareil 339, 340-342,
344 I'paxpaHckoro Kopekca OTHOCUTENBHO HEAEUCTBUTEIBHOCTH ClIE-
JIOK U 1osioxeHus crated 417-420 o craHIapTHBIX YCJIOBUSAX JOTOBOpA.
Yxazaunsiii npuHimn 3akperieH B cratbe 390.5 I'paxknanckoro Konek-
ca.

CornacHo conepxanuto cratbl 390 I'paxnanckoro Koxpekca dpusmnue-
CKHe U I0pUIMYecKue Juia cBOOOIHBI MPU YCTAHOBJIEHUU CBOMX IPaB U
00s13aHHOCTE Ha OCHOBaHWM JIOTOBOPA, a TakXkXe He MPOTUBOPEYAIlEero
3aKOHY JII000r0 yCJI0BUS JOTOBOpA.

Ha ocHoBanum crateu 390.5 I'paxpanckoro Konekca ycnoBus qoro-
BOpA OMNPEIESISAIOTCS 0 YCMOTPEHUI0 CTOPOH, KPOME ClTydaeB, Korja co-
JepXKaHue COOTBETCTBYIOILIETO YCJIOBUS MpEAnucano Hactosmum Kopek-
COM.

CBoboma Boslen3bsIBIICHUST M CBOOOMA JIOTOBOpa HAXOAACh B YHCIIE OC-
HOBHBIX TPaXJIaHCKUX TpaB, 00pa3yloT HEpa3pbIBHOE IPABOBOE €IMH-
CTBO C TPUHIUIAMH OECHpersITCTBEHHOTO OCYIIEeCTBICHUS TpaxiaaH-
CKHX TIpaB, BOCCTAHOBJICHUS HAPYIIEHHBIX TpaB U CyAeOHOW 3alluThI
IPaXJaHCKUX IIPAaB.

Takum 00pa3oM, cyOBEKThbI TPAXIAHCKOTO MpaBa CBOOOTHBI MIPU OI-
pelesieHuN CBOUX IpaB M OOsI3aHHOCTEH U BBIIBMXXEHUU HE MPOTUBOPE-
Yalux 3aKOHOAATEeNbCTBY KaKUX-T100 yciaoBuii joropopa. JaHHoe mpa-
BO MOXET ObITh OTPAaHUYEHO TOJIBKO 3aKOHOM B Tpejienie He0OXOTUMOM
IUIS1 OXpaHbl FOCYAapCTBEHHON M OOIIECTBEHHOM 0e301acHOCTH, oOIie-
CTBEHHOTO TOPSIKA, 3I0POBbS U HPABCTBEHHOCTH OOINECTBA, 3aIUTHI
npaB ¥ cBOOOM, YECTU U JIOCTOMHCTBA ApYrux Jui (ctathsd 6.3 ['paxman-
ckoro Kojnekca).

IInenym Koncrurynmonnoro Cyna Takxke OTMEYaeT, YTO OJHO M3 OC-
HOBHBIX YCJIOBHU oOOecrieueHUs CTAOMIBbHOCTH W (QyHKIIMOHHUPOBAHUS
rpaXIaHCKOro 0060poTa 3aK/IovaeTcs B JOOPOCOBECTHOM U HaJUIeXaIlleM
BBITIOJTHEHUU CYOBEKTaMH TIPaXXJIaHCKOTO IpaBa 00s3aTeNlbCTB, BbITEKa-
IOIIUX U3 JOTOBOPOB.
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XOTs MPUHIUN J0OPOCOBECTHOCTH HE BKJTFOUEH B YMCIIO TPUHIIMITOB
IPaXIaHCKOIO 3aKOHOJATE/IbCTBA MEPEUUCIEHHBIX B cTaThe 6 ['paxnan-
ckoro Kozekca, TaHHBIN NPUHIUI MPEIyCMOTPEH B OTHEbHBIX HOPMax
I'paxnanckoro Kojekca B mpaBuiiax yCTaHABIMBAIOIIMX IPEHEIbl OCY-
IIECTBJICHUS] U 3alllUThl TPaXJIaHCKUX MpaB. Tak, cOmlacHO cTaThe 5.3
I'paxnanckoro Konekca cyObeKThl rpaXIaHCKUX MIPABOOTHOIIEHUH 00s-
3aHbl JOOPOCOBECTHO BBIMOIHATh CBOM IMpaBa U 00s3aHHOCTU. B cTarbe
16.1 mannoro Kojekca ycTaHOBIIEHO, YTO HE IOMYCKalOTCS ACHCTBUS
(pu3nUecKUx U IOPUAUYECKUX JIUL, OCYIIECTBIISIEMble UCKITIOUUTEIBHO C
HaMepeHUeM NMPUYUHHUTE Bpell APYroMy JIUILY, a TakxKe 3710ylnoTpedieHue
IIPaBOM B UHBIX (hOpMax.

Cornacno craree 425 I'paxpanckoro Kogekca npu ocCyliecTBIEHUN
CBOUX TIPaB U HUCMOJTHEHUU OOS3aHHOCTEN Kaxaasd U3 CTOPOH oO0s3aHa
AeCTBOBATh JOOPOCOBECTHO, TO €CTh HajylexamiuMm obOpa3zoM, B o0yc-
JIOBJIEHHOE BpeMs B OOYCIIOBIEHHOM MECTe, B COOTBETCTBHH C YCJIOBUSI-
MH 00s3aTesIbcTBa U TpeboBaHUSIMU HacTosmero Konekca, a mpu otcyT-
CTBUM TaKMX YCJIOBUI U TpeOOBAaHUII — B COOTBETCTBUU C OObIUASIMHU Jie-
J0BOr0 000pOTa WIIM UHBIMUA OOBIMHO TIPEIbSBISIEMBbIMH TPEOOBAHUSIMHU.
[Tpu ucnonHeHn 00I3aTEITLCTB CTOPOHBI B IIEJISIX CO3MAHKS OCHOBBI JIJIS
BBIIIOJIHEHUS JJOTOBOPa AOJIXKHBI JEHCTBOBATh COBMECTHO M YKJIOHATHCS
OT JIOOBIX JNEHCTBUI, KOTOPbIE MOTYT BOCIIPENSTCTBOBATH AOCTHXEHUIO
[eJTU TOTOBOpA WJIM TIOCTaBUTH IO YTPO3y HCIIONHEHHE 00s3aTeNbCTB.

Takum oOpa3oM, B CUCTeMe TpakIaHCKOTO 3aKOHOAATEeNNbCTBA A3ep-
Oaiimxanckoir Pecnybimuku, J100pOCOBECTHOCTh, KaK OOLIMN MPUHIIUT
npelycMaTpuBaeT Juid CyObEKTOB TIPaXIaHCKOTO TpaBa 00s3aTesTbCTBO
A00pOCOBECTHOTO BBHITIOJTHEHHUS CBOMX TpaB W 00si3aHHOCTEN M TpeboBa-
HUS JAHHOTO MPHUHIIUIIA JOJIKHBI YIUTHIBATHCS MPU MPUMEHEHUH JTI000H
HOPMBI I'PAXIaHCKOTO IpaBa.

OGecnieyeHne UCTIOTHEHUS 00513aTeIbCTB OAWH U3 TPAAUIIMOHHBIX MH-
CTUTYTOB 00513aTEIbCTBEHHOTO TpaBa, SIBJISIONIETOCs COCTABHON YacThIO
rpaxjaHckoro mpasa. Takue crnocoObl oOecrieueHus] UCTIOMHEeHUus 00s-
3aTeJIbCTB, KaK 3a1aTOK, HEYCTONKA, MOPYIUTEITLCTBO U 3a5IOT ObUTH M3-
BECTHHI elne u3 PuMckoro mpasa. BakHOCTh UX HMCITONIb30BaHUS OOBSIC-
HSUTACh TeM, YTO KPEAWTOP 3aMHTEPECOBAH B UCIIOTHEHHU O0S3aTesIbCT-
Ba U YCTAHOBJIEHUU YOBITKA C TIPABOM UCTPEOOBAHUS, B Cllydae HEHMCIIOJ-
HeHMs 00s3arenbcTBa. HakoHer KpemuTop 3aMHTepecoBaH, B TOM, UTO-
OBl TOJIKHHMK IIO[ CTPAaxOM TOTO, YTO HEHWCIOJTHEHHWE WM HEeHajIexa-
1iee UCIOIHEHUE 0053aTeNIbCTB MOXET MPUBECTH K HEOIaronpusTHHIM
JJIS HEerO TOCJIEeCTBUSIM, CBOEBPEMEHHO UCHOIHUI 00s3aTenbCTRa.
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B neiictBytomiem I'paxnanckom Konekce, Hapsay ¢ TpaaulMOHHBIMU
crocobaMu oOecrieueHUs UCITOJTHEHUS 00s3aTeIbCTB, TO €CTh HEYCTOM-
KO, MOPYYUTEIHCTBOM, 3aJaTKOM M 3aJI0TOM OTPaXeHbl HE W3BECTHBIC
TIpe/IbIIYIIeMy TPakIaHCKOMY 3aKOHOATEIbCTBY [Ba HOBBIX CIocoba —
rapantus (crarbd 478 I'paxnanckoro Koxekca) u ynepxaHue umyiec-
TBa Ao/kHUKa (crarbd 468 I'paxnanckoro Kopekca). Bee ykazanHble
CrocoObl OTJIMYAIOTCS JIPYT OT JIpyra 1Mo YpOBHIO BO3IEUCTBUS Ha JOJIX-
HUKA U METOMY HOCTHXEHUS 11eJTi MPUHYXKICHUS JOJDKHUKA K HajIexa-
IeMy HCIIONIHEeHUI0 o0s3arenbeTBa. [loaToMy crmocod ucrosHeHus 00s-
3aTeNbCTBA, BBHIOMpPAETCs KPEAUTOPOM B 3aBHCUMOCTU OT JaJIbHEHIIero
MOBEICHUS TOJDKHHUKA. B 3TOM KOHTEKCTe OO0JbIIoe 3HaUeHUe MPEICTaB-
JeT y4€T 0COOEHHOCTEH TOro WJIM MHOTO Criocoba McroiHeHus: 00s13a-
TEIIbCTBA W BO3MOXKXHOCTEH TpPUMEHEHHs JaHHOTO Crioco0a K KOHKpPET-
HBIM OOCTOSITEITLCTBOM.

OOecrieyeHre UCIIOJHEHHUS 00s13aTeIbCTB OJHHUM, U3 CIIOCOOOB 0oOec-
neyeHus nepeurcieHHbix B cratee 460.1 I'paxknanckoro Konekca onHo-
BPEMEHHO CO3[aeT MeX]y AOKHUKOM (WM KakuM Ju0O0 APYTUM JIH-
OM, 00ecreynBaloIMM 0053aTeNIbCTBA JOIKHUKA) U KPEAUTOPOM 00s-
3aTeJIbCTBEHHBbIE OTHOIIEeHUI. OIHAKO JaHHbIE 00S3aTeNIbCTBA SBIISIIOTCS
0COOEHHBIM BHJIOM 00s3aresibcTBa. MX 0COOEHHOCTH 3aKJIIOYAeTCs B
TOM, YTO OHHM HOCST JIONOJHHUTEIbHBIN (AKIIECCOPHBI) XapakTep B OT-
HOIIIEHUN 00eCIeUHnBAIOIIEro 00s13aTe/IbcTBa (OCHOBHOIO 00sI3aTEIbCTBA)
(3a UCKITIOYEHUEM TapaHTHM).

Oco0eHHOCTh TaKUX 0043aTeNIbCTB, KAK SIBJIATHCS ITOIMOJTHUTEIHHBIM
00513aTEITbCTBOM B OTHOIIIEHUH OCHOBHOTO OOS3aTENTbCTBA, MPOSBIISIETCS
B pszie TOJIOKEHUH, OTPAXEHHBIX B TPAXTAHCKOM M JIPYTOM 3aKOHOJA-
TEJIbCTBE.

Bo-mepBbIX, HElIEHCTBUTETBHOCTh OCHOBHOTO 0O0S3aTelbCTBA CTAHO-
BUTCS IPUYUHON HEAEMCTBUTENILHOCTH 00ECIIeYMBAIOLIEro ero JOMOIHU-
TEJILHOIO 00s3aTeNIbCTBa, a HEASHCTBUTEILHOCTD COIVIAIEHUsT 00 obOec-
[IEYEHUU HCIOJHEHUS AOMOIHUTEILHOIO 00s3aTeIbCTBA HE BIIMSET Ha
JEUCTBUTEILHOCTh OCHOBHOIO 0013aTe/IbCTBA.

Bo-BTOpbIX, MOMONMHUTENBHOE 00S3aTeIbCTBO TMPECIeNyeT y4acTh Oc-
HOBHOTO 00s3aTeIbCTBA B ClTy4yae, KOrja MpaBa KpeJIuTopa MepexoidT K
Apyromy iy (Harpumep, MpH YCTYNKe TpeOOBaHUS IO OCHOBHOMY
00513aTeJIbCTBY).

B-Tperpux, mpekpareHre OCHOBHOTO 00s3aTebCcTBA, KaK IMPABUIIO,
npekparaet obecrieyeHre JOMOTHUTEIBHOTO 00s13aTe/TbCTRA.

3yech creyeT y4ecTb, YTO rapaHTHs MPEIyCMOTPEHHas, KaK CIoco0
obecrieueHns] UCTIOJTHEeHUST 00s3aTeNbCTB He o0anaeT (hyHKIMen aKiec-
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copHoro ob0sg3aTenbcTBa. Tak, cormacHo crathe 480 I'pakmanckoro Ko-
JeKca MpeayCMOTPEeHHOe rapaHTHell 00s3aTelbcTBO rapaHTa mepen Oe-
He(PUIIMAPOM SIBJISIETCS CAMOCTOSITESIbHBIM U HE 3aBUCUT OT OCHOBHOTO
o0si3aTesbCTBa, B oOecrieueHrne UCIOMHEHUs] KOTOPOro OHa BbljIaHa, Aa-
Xe eCJTU B TapaHTUU COMEPKHUTCI CChUIKA Ha 3TO 00S3aTeIbCTBO.

[TpuHIMITUATBHOE OTJIUYME MEXIY IMOJIOXEHUSIMU M0 00ecredyeHuro
00s13aTeNbCTBa, MPEeILyCMOTpeHHble B JeiicTByiomeM ['paxpanckom Ko-
JeKCe W TOJIOXKEHHUSIMH, CYIIIECTBOBABIIUMH B TPEIbIIYIIeM 3aKOHOJIa-
TEIbCTBE COCTOUT B TOM, UYTO B JICUCTBYIOIIEM 3aKOHOJATE/IbCTBE, KaK
3aKOHOM, TaK U JOTOBOPOM MOTYT OBbITh MPEIyCMOTPEHbI U APYTUe CIO-
coObI obecnieueHus obs3arenbcTBa. B I'paknanckom Kopekce Het moso-
KEHHUs1 0 APYrux crocobax obecrieueHus] UCTIONHEHHS 00s3aTe/IbCTBA.

B uncne npyrux cnocoG0oB MOXHO yKa3aTh HEKOTOpPbIE cpelcTBa 0e3-
HAJIUYHOTO IUIaTeXa — aKKpeAWTUB, MHKACCO, BbIMUCKA Oe3 akIenra,
npeaBapuTesibHas orara u np. Pgn BuIoB 10roBopoB, HalpuMep J0ro-
BOp CTPaxOBKH, KpemuTa, JU3WHTA TakKxke OONIaaloT OIpeneieHHbIMU
CBOMCTBaMHU 00O€eCIIeUeHMS.

Ha ocnoBanum Beimeykaszannoro Ilnenym Konctutynmonnoro Cyna
MPUXOAUT K TaKOMY BBIBOJAY, UYTO MPUHUMAs BO BHUMAHUE MOJIOXEHUS
yacteid I u Il craten 13, vactu II crarem 15, yactu II crateu 29 u cra-
oM 59 KoHctutyuuu u tpeboBanus crareir 389 u 390 I'paxpaHckoro
Konekca cyOBeKThI IpaXaaHCKOTO IpaBa Hapsay ¢ OCHOBHBIM JIOTOBO-
POM B COOTBETCTBHMHU C MPUHITUTIOM CBOOOBI BOJIEU3BSIBICHUSI MOTYT yC-
TAHOBUThH MEXJy COOO B OTIEHHO 3aKJII0OYEHHOM JIOTOBOPE HE MPOTHU-
BOpeyvanuil TpeboBaHUsIM IPakIaHCKOTO 3aKOHOAATEILCTBA JIPYrOM CIIO-
cob obecrieueHms UCTIOMHEHUS 00s3aTeNIbCTBA MPEIYCMOTPEHHBINA B CTa-
the 460.1 mannoro Kopekca.

B cBs3u ¢ nmogHATHIM B OOpallleHud BOMPOCOM OTHOCUTENIBHO TOTO
BBICTYIIAET JIU TapAaHTUIHOE MUCHhMO BBITAHHOE TPETHUM JIMIIOM, KaK Ofl-
HOCTOPOHHSIS C/IeNKa, B Ka4eCTBe JPYroro crocoba odbecrieueHus UCIoi-
HeHus oOsizatenbcTBa [Lnenym Koucturynmonnoro Cyaa cuuTaer, 4to
HEOOXOIMMO BHECTH SICHOCTh B OJIHOCTOPOHHHE CIETKH, JIOTOBOP O IO-
PYYMTEIBCTBE, COIIAIlIEHUE O BaXXHBIX YCIIOBUSIX TOroBOpa v hopMy JI0-
roBopa.

B Ilocranosnenuu ot 4 centsa6ps 2012 roga “O ToIKOBaHUM cTaTeit
470.1, 470.2 u 471 I'paxnanckoro Konmekca Azepbaiimkanckoii Pecry6-
muku” Tlnenym Koncturyuuonnoro Cyna cchopMUpOBai MPaBOBbIE MO-
3ULIMU, PACKPhIBAIOILLIKE ITPABOBYI0 IMPUPOJY IOrOBOpa MOPYYUTEILCTBA,
00eCreyrBaloIlero UCHoJIHeHHe OCHOBHOIO JIOTOBOPA.
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B nponomxenue 3Toro ciieayer OTMETUTh, YTO JTOTOBOP MOPYUUTEb-
CTBA, SBISSACH OJIHOCTOPOHHUM, KOHIICTITyaIbHBIM TOTOBOPOM CO3aeT
JOTIOTHUTENIbHOE aKIIeCCOPHOE 00s3aTe/IbCTBO B OTHOIIIEHUH OCHOBHOTO
00s13aTeNIbCTBA MEXIYy KPEAUTOPOM M TOPYYUTENIEM.

Kax 6pu10 oT™MeueHo, Ha ocHoBaHuU ctareil 324.2 u 324.3 I'paxnan-
ckoro Konekca ciaenku MoryT ObITh OMHOCTOPOHHUMM WU B BUJIE JIO-
roBOopa (IBYCTOPOHHUMH WJIM MHOTOCTOPOHHUMM). OTHOCTOPOHHEN $IB-
JIsieTCsl cHeJiKa, AJIi COBEpUIEHUS] KOTOPOM B COOTBETCTBUM ¢ I'paxkiiaH-
ckuM Komekcom uiu cornaimeHieM CTOpOH HEOOXOIUMO U JOCTAaTOYHO
BBIPAXKEHUA BOJIM OIHOU CTOPOHBI.

Caenku coryiacHO CBOEH MPUPOJAE WM COMTAIIEHUI0 CTOPOH pazjinya-
10T, KaK BO3ME3AHbIE U OE3BO3ME3IHEIE.

[To Bo3Me3mHBIM cieikaM 00s13aHHOCTh OTHOM M3 CTOPOH COBEPIIHTH
orpejieJIeHHOE JeMCTBUE COOTBETCTBEHHO OOYyCaBIMBaeTCs 00sS3aHHOC-
ThIO TPOTUBOMOJIOXHONW CTOPOHBI TPEIOCTaBUTh MaTepUaTbHOE WU
uHoe Osaro. Bo3mesnHble ciekyu MOTYT ObITh JIMIIb IBYCTOPOHHUMH U
MHOTOCTOPOHHUMU.

[To 6e3B03Me3IHBIM CleSTKaM JeHCTBUE OIHOM CTOPOHBI B MOJIb3Y APY-
rou He co3gaeT oOg3aHHOCTEN MTd nociaenHero. K 6e3803Me3IHbIM CAE-
KaM OTHOCATCS BC€ OJHOCTOPOHHME CHENKH.

HoroBop mopyuutenbcTBa 6e3B03Me3neH. OIMHOCTOPOHHUI XapakTep
J0TOBOpa MOPYYHMTETHCTBA BBIPAXKAETCS B TOM, YTO IO OCHOBHOMY 00s-
3aTeNbCTBY 00eCIeYeHHOMY JTaHHBIM JOTOBOPOM Y KPEIMTOpa UMEKTCS
TOJIKO TIpaBa, TO €CTh MpaBO TpeOOBaTh, OT MOpPYy4IHTENsd Oe3 HECeHHUs
OTBETCTBEHHOCTH 3a HEHUCIIOJIHEHHE O0093aTelIbCTBA TO/KHUKOM, O€3
BCTPEYHBIX 00S3aTeIbCTB, & y MOPYYHUTENI — TOJIBKO OOS3aHHOCTH, TO
€CTh HECTU OTBETCTBEHHOCTD 3a MCITOJIHEHHE JOIKHUKOM obOecrieunBae-
MOTO 00$3aTebCTBA MOTHOCTHIO MITH IO YacTsIM 0e3 BCTPEYHbIX MpaB.

BMmecte ¢ TeMm, coriacHO rpaxiaaHCKOMY 3aKOHOAATENbCTBY MOPYYH-
TEJIbCTBO BCEIJla CYMTATIACh UMEHHO JOTOBOPOM.

Tak, comtacHo cratbe 470 I'paxnanckoro Kogekca no goropopy mo-
PYUYUTENbCTBA MOPYYUTENb OepeT Ha cebs OTBETCTBEHHOCTh Iepen Kpe-
JAUTOPOM JPYroro JiMiia 3a WCIOJHEHUEe JaHHBIM JIUIIOM CBOEro 00s3a-
TEJILCTBA TTOJTHOCTHIO WJIA T10 YaCTSIM.

Kak BUIHO, MOPYYUTENIHCTBO MPU3HAETCS JOTOBOPOM MOTOMY, YTO OH
npeaycMaTpuBaeT HaJIMYUE BOJIEU3BSBICHUSI 10 MEHbILEH Mepe IBYX
cTopoH. HecMoTps Ha TO, 4TO MHMIIMATHBA 3aKJIIOUYEHHs JOrOBOpa IO-
PYYMUTETHCTBA B OCHOBHOM MCXOJUT OT IMOPYYUTENS, KPEIUTOP MO KaKOMH
00 MpuYMHE (MMYIIECTBEHHOTO WX JIMYHOIO XapakTepa) MOXET BO3-
paxath MPOTUB BBICTYIUIEHUSI KOHKPETHOI'O JIUIA B KaUeCTBe MOPyYUTe-
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JIl UCTIOJTHEeHUs1 00s3aTesibcTBA. B 3TOM cllyyae, OJHOCTOpOHHEEe MOopy-
YUTENILCTBO He OymeT MMEeTh HUKAKOW MPaBOBOM CHUIBI.

B cootercTBun co crateeir 405 I'paxpanckoro Kopekca cTOpOHbI
JOJIXHBI TIPUITH K COIVIAIIEHUI0 B TpeOyeMoll hopMe 1Mo BCeM CYILECT-
BEHHBIM YCIIOBHSM JOTOBOpa. A TpedyeMbie (hOpMbI JOTOBOpPA YCTAHOB-
neHsl B crarbe 406 I'paxpanckoro Konekca.

Ha ocnoBanuu crareu 406.1 I'paxpanckoro Kojpekca 1oropop Moxer
OBITH 3aKJII0YEH B JII0OOU (popme, MPEITyCMOTPEHHOU IS COBEPILIEHUS
CHIEJIOK IIPU YCJIOBUH, 4TO HacTosdiuM Komekcom asisi 10roBopoB JaH-
HOTO BHUJIa HE YCTaHOBJIEHA ompezesieHHas dopma.

@opmbl VT4 3aKJIFOYEHUS CAEJIOK YKa3aHbl B ctathe 329 I'paxnaHcko-
ro Konekca.

Cnenyer cobmrogatk opmsbl, yctaHoBieHHbIe ['paxmanckum Komek-
COM, €CJIM X€ Takue (OpMbl HE YCTAHOBJIEHBbI, — TO (POpPMbI, 0OYCIIOB-
JIEHHBIE B3aUMHBIM cOIIallleHHeM CTOpOH. CHEeNKM 3aKJI4aiTcs YCTHO
WIN B IUCbMEHHON hopMe (ITPOCTOM WIIM HOTapuaipHOW) (crathu 329.1
u 329.2 I'paxnanckoro Kogekca).

YCTHBII JOTOBOP CUMTAETCS 3aKJIIOUYEHHBIM, B TOM CIlydae, €Clid BOJIA
O €ro 3aKJIIOYEHUU SIBCTBYET W3 MOBEHACHMS JIMIIA.

[TucbMeHHBIN XK€ JOrOBOp 3aKJIYaeTcs IyTeM COCTaBJIEHUS JOKY-
MEHTA, BBIPAXKAIOIIETO €€ COAepKaHue U MOAINUCAHHOTO 3aKII0UMBIIUMU
€ro JIMIaMH.

Cornacno crarse 471 I'paxnanckoro Konekca 1oroBop nopyduTelib-
CTBa JOJLKeH OBITh 3aKilloueH B muchbMeHHOU ¢opme. HecoOmomenue
MUCbMEHHOUM (DOPMBI BJIEYET HEAEHCTBUTEIHLHOCTh JIOTOBOpA MOPYYH-
TEJbCTBA.

TakuM 00pa3oM, cOIIacHO TpeOOBAaHUSIM 3aKOHOIATENbCTBA MOPYUH-
TEJIbCTBO 3TO 00s13aTeNIbCTBO, OCHOBAHHOE Ha Jorosope. B pesynbrare
BO3HUKHOBEHHE U JIEUCTBUTEIBHOCTD MMOPYYUTEIHCTBA TPEOYeT HATHMYUS
BCEX YCJIOBUN HEOOXOAMMBIX JIJIsi BO3HUKHOBEHUS U JEHCTBUTENILHOCTH,
Kakoro Jimbo JOroBOpHOro o0s3aTenbcTBa. [103TOMYy MOpYYUTENNBCKOE
00513aTeNbCTBO SABISETCS O€3yCIIOBHBIM, OIHOCTOPOHHUH OTKa3 OT HC-
NoJTHEHUS 00s3aTeNnbCcTBA U U3MEHEHHE ero YCIOBUU B OJHOCTOPOHHEM
MOPSIKE HEIOMYCTUMBI.

YuureiBag Beimeykaszannoe, [Inenym Koncrurynmnonnoro Cyna npu-
XOJIUT K TaKOMY BBIBOJY, YTO B COOTBETCTBHH C TPeOOBaHHMSIMHU CTaTei
386, 470 u 471 I'paxnanckoro Kogekca A0roBop MmopydyuresbCcTBa 3a-
KJIFOYEHHBI MEXIy CTOPOHAaMHU TOJIBKO B IMCBMEHHOU (hopMe MOXKET
ObITh MPU3HAH, KaK croco0 obecriedyeHus] UCIIOTHEHUS OCHOBHOTO 004-
3aTeJbCTBA.
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YunTteiBasg HATMYME PA3TUYHBIX MOAXOJO0B B CyneOHOM MPAKTUKE MPH
IIPUMEHEHUN HOPM 3aKOHOJIATENIbCTBA, CBA3aHHbBIX C JOTOBOPOM IOPYYH-
tenbeTBa, [Inenym Koncturynmonnoro Cyma cyMmTaer, 4yrto B LIENAX
obecrieueHus: CTaOMIBHOCTH TPaXIaHCKOTO 000pOTa B CBI3M C MOPYYH-
TEJIbCTBOM, IpaBoBble mno3uuuu Ilnenyma Koncturyunonnoro Cyna
JOJIXHBI paclpOCTPaHATbCA Ha OTHOIUEHHUS, BO3HUKLIME I10CIIE JIaHHOTO
ITocranosnenus.

PykoBoactByschk yacteio VI crateu 130 Koncruryuun AzepOaiimxan-
ckoii Pecriyonuku, cratesimu 60, 62, 63, 65-67 u 69 3akona A3zepbaii-
mxanckoi Pecriyonku “O Koncrurymmonnom Cyne”, [Tnenym Koncru-
tyrmonHnoro Cyna AzepOaiimxanckoi Pecryomuku

NHNOCTAHOBHII:

1. Ilpunumad Bo BHUMaHue nosoxeHus yacred I u I crarbu 13, va-
ctu II crareu 15, wactu I craten 29 u crareu 59 Koncruryuumn Asep-
Gaiimxanckoi Pecriybniuku u tpeboBanus crareir 389 u 390 I'paxnan-
ckoro Komekca A3zepOaiimkaHckoil PecryOnuku cyOBEKTHI TpakaaH-
CKOTO IpaBa Hapsaay C OCHOBHBIM IOTOBOPOM, B COOTBETCTBUM C IPUH-
LUIIOM CBOOOJIBI BOJIEU3BIBICHUS, MOIYT TAKX€E YCTAHOBUTb MEXIY CO-
00#, B OTIEIBHOM 3aKJIIOYEHHOM JOTrOBOpE, HE MPOTHBOpEYAlluil Tpe-
OOBaHMIM TPaXJIaHCKOTO 3aKOHOAATENbCTBA, IPYroi crocod obecmeye-
HUSl WCTIONHEeHMsS 00s3aTesbCcTBa, MpeaycMOTpeHHbI B crartbe 460.1
nanHoro Kopekca.

2. B cootBercTBHM ¢ TpeboBaHUsIMU cTaThiMu 386, 470 u 471 I'pax-
nanckoro Komekca AszepOaiimkaHckoi PecryOnuku qoroBop mopydu-
TEJIbCTBA 3aKJIIOUYEHHBI MEXIYy CTOPOHAMU TOJIBKO B IIMCBMEHHOU (hop-
Me MOXeT OBbITh MpHU3HaH, KaK Croco0 oOecreyeHus WUCIOTHEHHs OC-
HOBHOTO 00$13aTeJIbCTBA.

3. Ilonoxenus nmyHkra 2 gaHHoro IlocTaHOBIIEHUS OJIXHBI Pacpo-
CTPAHATHCS TOJIBKO HA OTHOILIEHHUS, BO3HUKIIME Tocse gaHHoro ITocra-
HOBJICHHUS.

3. [locraHoBNeHNE BCTYNAeT B CUILY CO JHS ONMyOJIMKOBAaHUSI.

4. TlocraHoBeHWe OMyOJIMKOBaTH B Trazerax ‘‘AzepOaiimxkan”, “Pec-
nybonuka”, “Xanr razetn”, “bakunckuil pabouunii” u B “BectHuke Kon-
crutyuronHoro Cyna A3zepOaiimxkaHckoit PecryOmuku™.

5. [locranoBneHue SBJsieTCS OKOHYATEIbHBIM U HE MOXET OBbITh OT-
MEHEHO, U3MEHEHO WM O(UIMAIBHO UCTOJIKOBAHO HU OJHUM OPraHOM
WU JIULOM.

25



AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

“Icra haqqinda” Azarbaycan Respublikasi Qanununun
7, 10, 24 voa 26-c1 maddslarinin Azarbaycan Respublikasi
Miilki-Prosessual Macoallasinin bazi miiddaalar
baximindan sorh edilmasinoa dair

2 sentyabr 2015-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Moehkamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova, Rovsen
Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa
Nocoafov (maruzagi-hakim) ve Kamran Sefiyevden ibaret terkibda,

mohkama katibi Foraid Oliyevin,

maraqli subyektlorin niimayendaleri — Binogoadi rayon mohkeamasi-
nin hakimi Hiiseyn Seferovun, Azarbaycan Respublikas1 Milli Maclisi
Aparatinin Inzibati ve harbi qanunvericilik sobesinin bas meslehatgisi
Eldar Osgearovun,

miistoqil ekspert — hiiquq tizre folsefe doktoru, dosent Bagir Osedovun,

miitexassisler — Azerbaycan Respublikas1 Ali Mehkemesinin Inziba-
ti-igtisadi kollegiyasiin hakimi Zakir Quliyevin, Baki apellyasiya moah-
kemosinin Inzibati-igtisadi kollegiyasmnin hakimi Nureddin Mustafayevin
ve Azarbaycan Respublikasi Odliyye Nazirliyi Icra bas idaresinin rois
miiavini, adliyye miisaviri Forid Ofendiyevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati iizro agiq mah-
kemsa iclasinda Binagoadi rayon Mahkemasinin miiracisati esasinda kons-
titusiya isine baxdi.

Is iizre hakim I.Nacefovun meruzesini, maraqli subyektlorin niima-
yondalerinin ve miitoxessislorin ¢ixislarini, ekspertin royini dinlayib, is
materiallarin1 arasdirib miizakire ederek, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu
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MUODYYON ETDI:

Baki1 sehari Binegadi rayon Mahkemasi Azerbaycan Respublikasinin
Konstitusiya Mehkemasina (bundan sonra — Konstitusiya Mahkemasi)
miiraciot edorak, “Icra haqqinda” Azerbaycan Respublikasi Qanununun
(bundan sonra — “Icra hagqinda” Qanun) 7, 10, 24 vo 26-c1 maddeleri-
nin Azearbaycan Respublikas1 Miilki Prosessual Macaollasinin (bundan
sonra — Miilki-Prosessual Macslla) 35 vo 36-c1 maddaleri ile miixtelif
orazilorde yasayan borclular (o ciimloeden, birge ve paylart miieyyon
olan borclular) barade ¢ixarilmis vahid mehkema akti iizre icra senad-
lorinin verilmosi vo icrasinin hansi orazi lizro icra soboleri torofinden ic-
ra olunmasi masalalari baximindan slageli sokilde serh edilmasini xa-
his etmisdir.

Miiraciatde gosterilir ki, Binegedi rayon Mahkemasi terefinden 17
iyun 2014-cii il vo 18 iyun 2014-cii il tarixlerinde gebul edilmis mahka-
mo amrlari her iki is lizro borclularin yasayis tinvanlar1 Baki seherinin
miixtolif rayonlar1 oldugundan, icra olunmasi ii¢iin borclulardan birinin
yasay1s yeri iizro, yoni mehkemenin yerlosdiyi inzibati arazi lizre Bine-
gedi rayon Icra sébesine gonderilmisdir.

Islorin icra merholosinde tolobkarlar 30 sentyabr 2014-cii il ve 30
oktyabr 2014-cii il tarixli erizelerle Bineqadi rayon Meahkemasine mii-
raciat ederak, emrlerin ayri-ayriligda icra olunmasi {i¢iin har bir borclu-
nun yasayis yeri lizro icra sobasina gonderilmasini xahis etmislor.

Miiracietde geyd olunur ki, “Icra haqqinda” Qanunun 7-ci maddasin-
do icra senading aid teleblar gosterilmisdir. Lakin Qanunun bu norma-
sinda icra senadinin miixtalif erazilorde yasayan borclular barode ayri-
ayr1 icra sonadlarinin verilmoli olmasi gostorilmomis, habelo bir icra so-
nadinda bir neg¢o borclunun vahid icra senadinde gosterilmasine qadaga
goyulmamigdir.

Bununla yanasi, geyd olunan Qanunun “icra heroeketlorinin hoyata
kegirildiyi yer”den bahs edon 10-cu maddasinde do bir mahkeme akti
tizro bir neco cavabdeh olduqda ve cavabdehlerin yasadiglar1 orazilor
miixtolif olduqda, mahkemse torofinden hor bir cavabdehin yasayis yeri
lizre ayri-ayri icra veraqgesinin verilmasi, yaxud cavabdehler {izro vahid
icra senadinin orazi lizre icra sobasine gondarilmesi deqiq miiayyan
olunmamisdir.

Miiracieteden hesab edir ki, “Icra haqqinda” Qanundan forqli olaraq,
qanunverici Miilki-Prosessual Macollodoe oxsar miinasibatlori tonzimle-
yon miiddealar1 daha aydin sekilde miieyyen etmisdir.
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Eyni zamanda, Baki seheri Bineqodi rayon Mehkemasi “Icra haqqin-
da” Qanunun 87.1-ci maddesinin sorh edilmasini xahis etmisdir.

Miiraciat onunla asaslandirilmisdir ki, Konstitusiya Mehkemasi Ple-
numunun “Icra haqqinda” Azerbaycan Respublikast Qanununun 87.2-ci
vo Azerbaycan Respublikasi Inzibati-Prosessual Macallosinin 2.1-ci
maddalerinin sorh edilmesine dair” 4 aprel 2012-ci il tarixli Qoerarinda
gostorilmisdir ki, mehkemsa gerarinin icrasi ile alagadar icra memurunun
gerarindan, herakatlarinden (hareketsizliyinden) irali gelon miibahisele-
ro Inzibati-Prosessual Macallonin 2.1-ci maddesine uygun olaraq, inziba-
ti-iqtisadi mehkemsaler terefinden baxilir. Homin Qorarin naticovi hisse-
sinin 3-cii bandinde ise ganunvericilikde miivafiq deyisiklikler edilene-
dok “Icra hagqinda” Qanunun 87.2-ci maddaesinin “icra memurunun ol-
dugu yerin mahkemsasi” miiddeasinin icra memurunun oldugu orazi {iz-
ro inzibati-iqtisadi mehkema kimi basa diisiilmesi gostorilmisdir.

“Jcra haqqinda” Azerbaycan Respublikas1 Qanununda doyisiklikler
edilmesi barade™ Azerbaycan Respublikasinin 2012-ci il 16 oktyabr ta-
rixli Qanununa asasen hemin Qanunun 87.2-ci maddasi ¢ixarilmis, icra
sonadlarinin icra olunmasi ila bagli icra memurunun harakatlarinden va
ya haroketsizliyinden telabkar ve ya borclu terafinden icra memurunun
oldugu yer iirze Inzibati-Iqtisadi Mehkemaya sikayet verilmasi nazerde
tutulmusdur.

Miiraciatedenin genastine gora, ganunvericiliys edilmis bu doyisik-
liklorden sonra qatnameni gobul edon mehkemenin icra moarhalasinde
rolu geyri-miioyyon qalmigdir. Belo qeyri-miioyyonliklor ise qanuni
qiivveye minmis mahkeme gatnamasinin icra olunmasinda ¢atinlikler
yaradir, gotnameni gebul edon mehkemsani icra merhalasindaki funksi-
yasin1 hayata ke¢irmak imkanlarindan mehrum edir ve bunun naticasin-
de do getnamenin vaxtinda icra olunmasi ¢otinlagir.

Konstitusiya Moahkemasinin Plenumu miiraciete dair asagidakilari
geyd etmayi zoruri hesab edir.

Azearbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konsti-
tusiya) 60-c1 maddesinin I hissesine asasen har kosin hiiquq ve azadlig-
larinin mehkemada miidafiesine tominat verilir.

Konstitusiyanin bu normasi ile vetondaslarin hom Konstitusiya ilo
tosbit edilmis, hom do Azerbaycan Respublikasinin qanunlarinda ve di-
gor normativ hiiquqi aktlarinda nezerds tutulmus hiiquq ve azadliglari-
nin maohkamae miidafiesine tominat verilir.

Konstitusiya Mahkemesi Plenumunun formalasdirdig1 hiiquqi mov-
qeyo gora har kasin hiiquq ve azadliglarinin mehkemae miidafiesi hiiqu-
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qu 9sas insan vo vatondas hiiquqglar1 ve azadliglar sirasinda olmagla ya-
nasi, eyni zamanda Konstitusiyada tesbit edilmis diger hiiquq ve azad-
liglarin teminati qisminde ¢ixis edir. Mehkeme miidafiasi hiiququ po-
zulmus hiiquglar1 ve azadliglar1 semerali barpa etmok iqtidarinda olan
adalat mithakimasini de nazerde tutur (Konstitusiya Mehkemasi Plenu-
munun E.Hekimovun sikayaeti izre 3 noyabr 2008-ci il tarixli ve “Azer-
baycan Respublikast Miilki-Prosessual Macollasinin 420-ci maddesinin
sorh edilmesine dair” 28 fevral 2012-ci il tarixli Qerarlart).

Konstitusiya Maehkemasinin Plenumu habelo qeyd etmisdir ki, mah-
komo miidafiasi hiiququ bir terefden her kesin pozulmus hiiquglarinin
vo azadliglarinin barpasi maqsedile mehkamays miiraciet etmoak hiiqu-
qunu, diger terofden iso mehkemselorin hemin miiraciatlore aglabatan
miiddatde baxmaq ve onlara dair adalatli qorar qobul ederok, onlarin
vaxtinda icra edilmasi vozifosini miioyyon edir (Konstitusiya Moahko-
mosi Plenumunun “Azearbaycan Respublikasi Miilki-Prosessual Macol-
losinin 231.4-cli maddesinin serh edilmasine dair” 4 iyul 2014-cii il ta-
rixli Qorart).

Bu baximdan Konstitusiyanin 129-cu maddasinin miiddealar1 boytik
ohamiyyete malikdir. Homin maddenin telabloerine gére mahkemaenin
gobul etdiyi gerarlarin icrast macburidir. Mehkema gorarinin icra olun-
mamasi qanunla miioyyon edilmis mosuliyyoate sobab olur. Qanuni qiiv-
vaye minmis meahkems aktlarinin macburiliyi onlarin biitiin dovlet or-
ganlar1 ve veazifeli sexsler torefinden ganunla miieyyen edilmis qaydada
hor hansi haldan asili olmayaraq icra edilmesini nezerde tutmagqla, eyni
zamanda belo aktlarin qanunsuz ve asassiz olmasi ehtimallarina sdyken-
mokls icra ile bagli mehdudiyystlorin yaradilmasini ve maneslerin tore-
dilmesini qadagan edir (Konstitusiya Mehkemesi Plenumunun C.Isma-
yilzadenin sikayati ile alagedar 13 fevral 2007-ci il tarixli Qorart).

Konstitusiya Mehkemasinin Plenumu avvalki hiiquqi mdvqelorine is-
tinaden bir daha geyd edir ki, ganuni qiivveye minmis mehkema gorari-
nin icrast mohkameye miiraciat etmak hiiququnun terkib hissasi olmag-
la xiisusi 6nem dasiyir. Belo ki, mohkema gerarinin vaxtinda ve diizgiin
icra olunmamasi biitévliikde mehkeme miidafiasi hiiququnun hoyata ke-
cirilmasini semarasiz vo gobul olunmus gorar1 ehemiyyaetsiz edor.

Insan Hiiquqlari iizre Avropa Mehkemasinin qanuni qiivveye minmis
mohkama aktlarinin icrasina dair mévqgeyinoe gora, son vo macburi qliv-
voyoa malik olan mehkemsa qgorar1 teraflorden birinin ziyanina olaraq ic-
ra edilmoadikde, odaletli mehkeme arasdirmasi xayali hiiquqa cevrilir.
Agilasigmaz haldir ki, teroflere verilon adalatli, agiq ve aglabatan miid-
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dotdo mehkemsa arasdirmasi kimi prosessual teminatlar1 otrafli tosvir
edon “Insan hiiquglarinin ve esas azadliglarin miidafiesi haqqinda”
Konvensiyanin (bundan sonra — Konvensiya) 6-c1 maddesi mahkama
gerarlariin icrasini temin etmamis olsun. Homin maddenin yalniz meh-
kemayo miiraciet etmok hiiququ ve mehkemsa iclasinin aparilmasina aid
edilmasi istirak¢1 dovletlerin Konvensiyaya qosularken iizerloerine go-
tiirdiiklori 6hdeliklarle bagli gebuledilmaz veziyyet yarada biler. Ona
goro do har hanst mahkems torefinden ¢ixarilmis gerarin icrast Kon-
vensiyanin 6-c1 maddasinin menasina gore “mehkemse aragdirmasi’nin
ayrilmaz torkib hissesi hesab edilmolidir (Hornsbi Yunanistana qarsi is
tizro 19 mart 1997-ci il tarixli Qerar).

Beloliklo, Konstitusiya vo beynoalxalq hiiquq aktlarinin teleblarine
goro adalet mithakimeasi mehkemsa goerarlarin effektiv icrasi naticosin-
doe hiiquglarin semarali sokilde barpa olunmasini tomin etmalidir.

Konstitusiya Mehkemasinin Plenumu miiraciatde qaldirilan mesale-
loro aydinliq getirilmesi meqgsedilo, mehkema qorarlarinin icrasinin
Konstitusiya shemiyyati baximindan miilki prosessual qanunvericiliklo
“Icra hagqinda” Qanunun bezi miiddealarinin slageli sekilde tohlil edil-
masini zoruri hesab edir.

[k ndvbode qeyd olunmalidir ki, ganunverici qanuni qiivveye minmis
mohkoma aktinin icrasit merhoalasinde pozulmus hiiquq ve azadliglarin
gorunmasina, heamin aktin icra olunmasinin temin edilmasina yonalmis
qaydalar1 miiayyoan etmisdir.

Bu 6ziinii gotnamenin mazmununa dair prosessual teloblorde goste-
rir. Belo ki, gqotname anlasilan ifadelorden istifade edilmokloe tortib
olunmalidir. Qatnams giris, tasviri, osaslandirict ve natice hissalarinden
ibaratdir. Qoatnamanin natice hissesinde iddianin tam ve ya qisman te-
min edilmesi vo ya radd edilmasi haqqinda mahkemenin hansi naticoyo
goldiyi, mehkemsa xarclarinin bdliisdiiriilmesi, gotnamaden sikayet ver-
mo miiddati ve qaydasi gostorilmalidir. Mehkema gatnamenin icra qay-
das1 ve miiddetini miieyyen etdiyi ve ya onun icrasinin tomin edilmasi
iclin todbirloer gordiiyii hallarda, bunu getnamenin natice hissesinde
gostormalidir (Miilki-Prosessual Macoallonin 220.1, 220.2, 220.5 veo
220.6-c1 maddalari).

Bununla yanasi, qanunverici Miilki-Prosessual Macollode ayri-ayri
islor lizro gobul olunan gatnamalerin mahiyyatini ve homin getnamelor-
do (esasen gotnamenin natico hissasindo) aks olunmali masalalarin dai-
rosini doqiq miioyyoan etmisdir. Omlakin alinmasi ve ya pul vesaitlori-
nin tutulmas1 haqqinda gotnamalarden behs edon Miilki-Prosessual Mo-
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collenin 222-ci maddesine osasen mohkome emlakin natura soeklinde
alinmasimi got etdikde onun adini, alinmali emlak getnamae icra olunan
vaxt movcud olmasa, cavabdehdon alinmali amlakin deyerini, habelo
alimmal1 emlakin yerloasdiyi yeri vo ya emlaka gore iddiagiya verilmasi
got olunmus mablegin cavabdehin bankdaki hansi1 hesabindan silinmali
olmasini getnamanin natice hissesinde gdsterir. Pul vesaitlerinin tutul-
mast haqqinda iddian1 temin edarken hakim asas borcu, ziyan ve debbea
pulunu (cerima, penya) ayri-ayriligda miieyyen etmoaklos, alinmali olan
iimumi meblagi gotnamade gostarir.

Eyni zamanda, Miilki-Prosessual Macollonin 226-c1 maddesinde gos-
torilir ki, mehkemsa bir ne¢o iddiaginin xeyrine gotnams ¢ixardiqda, on-
lardan har birine aid olan hisseni ve ya teleb hiiququnun miisterak olma-
sin1 gostorir. Mehkeme bir nego cavabdehin aleyhine gotnamae ¢ixardig-
da, cavabdehlordan her birinin gotnameni hansi hissedo yerin yetirmoli
olmasini ve ya onlarin mesuliyyetlerinin miisterak olmasini gostorir.

Miilki-prosessual ganunvericilik yuxarida geyd olunan telebleri hom-
¢inin cavabdehi miioyyon horoketlori etmaye moacbur edon gotnamaele-
1o, icra vo digar senadlerin icra edilmoamali hesab olunmasina dair got-
namoelera, miiqavilenin baglanmasi1 ve deyisdirilmeasi hagqinda goatna-
moloere do aid etmisdir (Miilki-Prosessual Macellonin 223-225-ci mad-
dolori).

Belolikle, miilki-prosessual ganunvericilikde gotnamelerin tertib
olunmasi ile bagli hakimlarin lizerine qoyulan bu vezifalar getnamanin
icra moarhoalesinde yarana bilecek yanlishqglarin, anlasilmazliglarin ve
qeyri-miayyonliyin aradan qaldirilmasina xidmat edir.

Bununla bagli Konstitusiya Mehkemaesinin Plenumu vurgulayir ki, ic-
ra morhoalasinde yarana bilocek anlasilmazliglarin ve geyri-miiayyonli-
yin garsisinin alinmasi maqsadile mehkemsaler gotnamselari doaqiq, dii-
rlist vo Miilki-Prosessual Macollonin 222-226-c1 maddslarinin teloble-
rine cavab veren qaydada ¢ixarmalidirlar.

Qanunverici ganuni qlivveye minmis gotnamalarin icrasi zamani or-
taya ¢ixan yanlishqglarin (Miilki Prosessual Macollonin 222-226-c1 mad-
delerinin teleblerine tam riayet olunmadiqda) aradan galdirilmasi mexa-
nizmlarini do miieyyen etmisdir.

Belo ki, Miilki-Prosessual Macallonin 228-230-cu maddalerinde got-
namadaki yanlishiglarin ve ya agiq hesab sohvlarinin diizeldilmesinden,
olave gotnamoadan ve gotnamenin izah edilmesinden bohs edilir.

Miilki-Prosessual Macallonin 228.2-ci maddesine gore hakim isde is-
tirak edon soxslore xebar vermoakla, 6z tosobbiisii ilo ve ya isds istirak
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edon soxslarin arizesi iizro, gotnamade buraxilmis yanlishglar: ve agiq
hesab sohvlorini diizelde biler. Diizelislor etmok mosolesi mohkomsa ic-
lasinda hall edilir. Isde istirak edon soxslor mehkemsa iclasinin vaxti ve
yeri haqqinda xebardar edilirler, lakin onlarin gelmemsasi diizalisler et-
mok masalasine baxmaga mane olmur.

Eyni zamanda, Miilki-Prosessual Macollonin 222-226-c1 maddaleri-
nin taleblorine riayet etmoyorak gotname c¢ixarmis hakim isde istirak
eden soxslorin orizesi ile ve ya onlar1 xebordar ederak 6z tosebbiisii ilo
olave gotname ¢ixara bilor. Masalon, Miilki-Prosessual Macallonin
229.1.2-ci maddesina gora hiiquq barade masale hall etmis hakim alin-
mal1 mablagin, verilmoali emlakin miqdarini, yaxud cavabdehin etmali
oldugu hearakatlori gostormemisso, alave gotnamae ¢ixara bilar.

Miilki-Prosessual Macollonin 230.1-ci maddasine gore iso igo baxmis
hakim, apellyasiya instansiyast mohkomasi torofindon logv edilmomis
getnamasini, onun mazmununu dayisdirmadan izah etmays haqlidir.

Bununla yanasi, Miilki-Prosessual Macallonin 232.1-ci maddasinde
geyd olunur ki, teraflorin arizesi lizre igo baxmis mehkema gotnamanin
icrast zamani tutulmali pul mebleglarinin miivafiq indeksasiyasini haya-
ta keciro bilor.

Miilki prosessual ganunvericilikde gotnamanin icrasina mohlet veril-
mosi vo ya onun hisse-hisse icra edilmasi, gotnamenin icra tisulunun vo
gaydasinin dayisdirilmesi, icra iizre icraatin dayandirilmasi, borclunun
Olkeden getmok hiiququnun miiveqgeti mahdudlasdirilmasi da miioy-
yon edilmisdir (Miilki-Prosessual Macallonin 231-ci maddesi).

Konstitusiya Mehkemasinin Plenumu Miilki-Prosessual Macallonin
geyd olunan normalarina asaslanaraq hesab edir ki, gotnama ¢ixarildig-
dan sonra hemin gotnameni ¢ixaran hakimin {izerine qoyulan bu vezife-
lor (gotnamadaki yanlishiglarin ve ya aciq hesab sehvlerinin diizeldil-
moasi, alave gotnamenin ¢ixarilmasi, gotnamenin izah edilmesi, gotna-
monin icrasina mohlat verilmasi vo ya onun hisse-hisse icra edilmasi,
goetnamanin icra tisulunun ve qaydasinin dayisdirilmasi, icra iizre icraa-
tin dayandirilmasi, borclunun 6lkeden getmok hiiququnun miiveqqgeti
mohdudlasdirilmasi, 6denilmali pul meblaglerinin indeksasiyasi) mahz
getnamenin semarali icrasini tomin etmok moagsadini dasiyir.

Qoetnamenin icrasinin tomin edilmasi ise Miilki Prosessual Macollo-
nin 13-cii Faslinde miioyyon olunmus qaydada hoyata ke¢irilir (Miilki-
Prosessual Macallonin 236-c1 maddesi).

“Icra haqqinda” Qanunda da bu mévgeden ¢ixis edilerek gqotnamenin
icrasinin tomin edilmasi moagsadile icra momurunun moahz gotnameni
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gobul eden mahkemeyoa miiraciet etmosi nazorde tutulmusdur. Mase-
lon, “Icra hagqinda” Qanunun 14.1-ci maddesine o@sasen icra senadinde
gostorilmis telobler aydin olmadiqda, icra memuru hemin icra senadinin
verilmosi li¢lin asas olmus goararin, habelo ganuna asasen icra senadi sa-
yilan senadin izah olunmasi baraede miivafiq mehkemaye vo ya diger
orqana orize ilo miiraciet etmok hiiququna malikdir.

Mahkoamsa akt1 lizra bir ne¢o cavabdeh oldugda ve cavabdehloarin ya-
sadiglar1 eraziler miixtelif oldugda, mehkems terefinden her bir cavab-
dehin yasayis yeri lizro ayri-ayri icra veragosinin verilmasi, yaxud ca-
vabdehloer {izro vahid icra senadinin orazi iizro icra sobasine gonderil-
moasi masolasine goldilde ise Konstitusiya Mahkamasinin Plenumu asa-
gidakilarin geyd olunmasini zoruri hesab edir.

Qanuni qiivveye minmis mehkemse aktlarinin icrasini tonzimloyen
“Icra haqqinda” Qanunda icra senadleri iizro icraat zamani telobkarin,
borclunun ve diger sexslarin hiiquq ve vezifeleri, onlarin hiiquglarinin
midafiasi ile bagli normalar sistemi, hemginin icra icraati zamani icra
moemurlarinin selahiyyet dairesi nazerds tutulmusdur.

“Icra hagqqmnda” Qanunun 1.1-ci maddesine esasen icra haqqinda
Azarbaycan Respublikasinin qanunvericiliyi Konstitusiyadan, bu Qa-
nundan, “Icra memurlar1 haqqinda” Azearbaycan Respublikasi Qanunun-
dan, Miilki-Prosessual Macollodon, habelo diger ganunvericilik aktla-
rindan ibaratdir.

Mahkomsa ve diger organlarin gorarlarinin icrasi ile elagedar icra me-
murunun tolebloeri Azarbaycan Respublikasinin erazisinde biitiin orqan-
lar, hiiquqi sexsler, onlarin vazifeli sexslari ve fiziki sexsler liclin mac-
buridir (“Icra hagqinda” Qanunun 3.1-ci maddesi).

“Icra haqqinda” Qanunun 6-c1 maddesine gore Azerbaycan Respub-
likas1 mehkemalarinin gorarlari, iddianin tomin edilmesi ilo bagh tod-
birlerin goriilmasi haqqinda meahkemalarin gerardadlari, mehkeme
oamrlari icra senadlari hesab olunurlar.

Hoemin Qanunun 8-ci maddesinde nazerds tutulmusdur ki, icra sene-
dinin icraya yonoaldilmaesi bilavasite miivafiq gorar1 ¢ixartmis mohkome-
nin ve ya icranin teminati ile bagl diger orqanlarin vezifasidir. Icra se-
nadi bu Qanunun 7-ci maddasinde nazarda tutulan talablore uygundur-
sa, icra sonadini mahkemadoen ve ya diger orqandan almis icra memuru
onu goabul etmasine dair gorar gobul etmali vo icra sonadi iizre icraata
baslamalidir.

“Icra haqqinda” Qanunun 10-cu maddesi icra hereketlorinin heyata
kecirildiyi yerden bahs edir. Belo ki, homin maddeye esasen borclu fi-
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ziki soxsdirsa, icra heroketlori onun yasadigi yerde, yaxud onun is ye-
rinde vo ya onun amlakinin oldugu yerde hoayata kegirilir. Borclu hiiqu-
qi sexsdirse, icra haraketlori onun oldugu yerde vo ya emlakinin oldu-
gu yerde hayata keg¢irilir. Borclunun miieyyen haroketleri etmoak vozi-
fosine dair toelobler icra senadlarinde gosterilon gaydada ve yerds icra
olunur. Icra zamani borclunun yasayis yeri ve ya oldugu yer, yaxud onun
is yeri doyisdikde ve yaxud borclunun, avval oldugu yer iizro tolabin
yonaldile biloecayi amlakinin olmadig1 ve ya hemin emlakin telebkarin
tolablorinin tomin edilmasi tigiin yetorli olmadig1 askar edildikds, icra
momuru terofinden bu barede akt tortib olunur. Icra memuru aktin tor-
tib edildiyi vaxtdan bir glin miiddeatinde icra senadini hemin aktin sure-
ti 1la birlikde borclunun yeni yasayis yeri ve ya oldugu yer tizra, yaxud
yeni is yeri lizro vo ya borclunun emlakinin oldugu yeni yer iizro icra
moamuruna gondarir vo bu barade telobkara, habels icra senadini vermis
mohkemeyae ve ya digar orqana yazili melumat verir. icra memuru tere-
finden gonderilmis icra senadini miivafiq erazi lizre diger icra memuru
icraata qobul etmolidir. Icra horoketlorinin hoyata kegirilmosi yeri ilo
bagli icra mamurlari arasinda yaranmis miibahiselor icra xidmatinin roh-
bori terefindon hall olunur.

“Icra hagqinda” Qanunun yuxarida gdsterilon normalarindan aydin
olur ki, mehkemsa akt1 icra senadleri sayilir ve icra sonadinin icraya yo-
naldilmesi bilavasite miivafiq gerar1 ¢ixarmis mahkemenin vezifasidir.
Icra senadi iizre borclunun miieyyen harekatleri etmok vezifosine dair
toloblor icra senadlorinds gosterilon gaydada ve yerds icra olunur.

Eyni zamanda, qeyd olunan Qanunun 54-cti maddosi ile bir nego icra
sonadi lizre icraatin xiisusiyyatlari tenzimlonir. Qanunun hemin madde-
sind asason icra momurlari qurumunda eyni borclu baresinde bir neco
icra senadi olduqda, onlar iimumi icraatda birlesdirilir. Bu zaman borc-
lunun emlaki {izerine telebin, icra 6denisinin ve icra harokstlorinin he-
yata kecirilmasi ti¢iin ehtimal olunan xarclerin imumi mablagi hacmin-
de, diger iddianin (iddialarin) temin olunmasi {i¢lin onun iizerine habs
qoyulmasindan asili olmayaraq, hebs qoyulur. Eyni borclu baresinde ay-
ri-ayri icra memurlart qurumunda bir neco icra senadi oldugda, bu Qa-
nunun 54-cti maddesinin miiddealariin yerine yetirilmoasini icra xidmo-
tinin rohberi tomin edir.

Beloliklo, “Icra hagqnda” Qanunun ve Miilki-Prosessual Macollonin
yuxarida gosterilon normalarinin meanasina gore, mehkemsler gotnamae-
larin icrasinin semaraliliyini tomin etmok moagsadile gatnamalari daqiq
vo miilki prosessual ganunvericiliyin teleblarine cavab veron qaydada
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tortib etmoli, icra sonadinin icraya yonaldilmasi bilavasite mehkemale-
rin voazifasi oldugundan, icra senadini tortib ederken bir mehkemae akti
tizro bir ne¢o borclu olduqda, eloco do onlarin yasadigr erazi miixtolif
oldugda icra senadini borclularin sayina uygun ve yasadigi yer iizro mii-
vafiq icra soboalorine gondermalidirler.

Mohkemaler torafinden bu qaydalara riayet edilmemaesi icra memu-
runu icra senadini borclularin sayima uygun ve yasadigi yer iizro miiva-
fiq icra qurumuna gondermak vezifesinden azad etmir. Maehkamae qorar-
larinin moacburi icrasi bilavasite icra momurlarinin vezifosidir. Belo ki,
“Icra haggqinda” Qanunun 2.1-ci maddesine miivafiq olaraq, Azerbaycan
Respublikasnda mehkemae ve diger organlarin goararlarinin macburi ic-
rast icra momurlar1 torafinden hoyata kecirilir.

Bu,”Icra hagqinda” Qanunun 10 ve 24-cii maddelerinden doe ireli ge-
lir. Homin Qanunun 24-cii maddesine gore icra senadi bir icra memur-
lugundan miivafiq erazi iizre diger quruma gondarildiyi halda aidiyyaeti
tizro gonderilmis hesab edilir.

Konstitusiya Mehkemasinin Plenumu hemginin hesab edir ki, qotna-
moni gobul etmis maohkemsa icra senadini deqiq ve vaxtinda tertib ede-
rok miivafiq icra sObasine gondermsli ve icra memurunun icraata bagla-
maq haqqinda gerar1 vaxtinda gebul etmasina noazaroet etmalidir.

Belo ki, “Icra haqqinda” Qanunun 8.2 ve 8.3-cii maddelerine miiva-
fiq olaraq icra memuru icra senadini aldig1 vaxtdan ii¢ glin miiddetinds
icraata baslamaq haqqinda gerar qobul edir. Icraata baslamaq haqqinda
gerarin surati onun gobul edildiyi vaxtdan bir giin miiddeatinde telobka-
ra, borcluya, habelo icra sonadini vermis mohkomayo ve ya diger orqa-
na gondorilir.

“Icra haqqinda” Qanunun 26-c1 madesinde gosterilir ki, icra sonadle-
rinin vaxtinda ve diizgiin icra edilmasine nazarat icra qurumunun rohbo-
i vo mahkema torafinden 6z salahiyyetlori daxilinde hayata kegirilir.

“Icra hagqinda” Qanunun 21.1-ci maddesine miivafiq olaraq meahke-
moloerin verdiyi icra senadine @sasen baslanmis icraat icra memurunun
oldugu yer iizro mehkemsa terafinden, inzibati-iqtisadi mehkemanin
verdiyi icra senadine asasen baslanmis icraat iso hemin inzibati-iqtisadi
mohkome va ya icra memurunun oldugu yer ilizro miivafiq inzibati-iqti-
sadi mehkemae terafinden dayandirilir ve ya ona xitam verilir.

“Icra hagqinda” Qanunun 87.1-ci maddesi ile bagli Konstitusiya Moh-
kemasinin Plenumu asagidakilarin geyd olunmasini vacib hesab edir.

Qeyd olundugu kimi, Konstitusiya Mehkemasi Plenumunun “icra
haqqinda” Azerbaycan Respublikasi Qanununun 87.2-ci vo Azarbaycan
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Respublikasi Inzibati-Prosessual Macallosinin 2.1-ci maddesinin serh
edilmasina dair” 4 aprel 2012-ci il tarixli Qoararinda miioyyon olunmus-
dur ki, mehkeme gerarinin icrasi ilo alagedar icra memurunun gorarin-
dan, hereketlorinden (hereketsizliyinden) ireli golon miibahiselore In-
zibati-Prosessual Macallonin 2.1-ci maddasine uygun olaraq inzibati ic-
raat qaydasinda inzibati-iqtisadi mehkemsler terafinden baxilir. Konsti-
tusiya Mehkemaesi Plenumunun mehkemae qerarinin icrasi ile elagadar
icra memurunun gorarindan, heroketlerinden (hearaketsizliyinden) ireli
golon miibahiselorin mehkems aidiyyatine dair bu Qorarda formalasdir-
dig1 hilqugi mdvqeyini nazers alaraq, “Icra hagqinda” Qanunun 87.2-ci
vo Inzibati-Prosessual Macollonin 2.1-ci maddeleri arasinda uygunsuz-
lugun aradan qaldirilmast Azerbaycan Respublikasinin Milli Maclisine
tovsiyo edilmisdir. Qanunvericilikde miivafiq deyisikliklor edilonadok,
“Icra hagqinda” Qanunun 87.2-ci maddesinin “icra memurunun oldugu
yerin maohkamasi” miiddeasinin icra memurunun oldugu erazi iizro in-
zibati-igtisadi mehkemae kimi basa diisiilmesi gorara alinmigdir.

“Jcra haqqinda” Azerbaycan Respublikas1 Qanununda doyisiklikler
edilmesi barade™ Azerbaycan Respublikasinin 2012-ci il 16 oktyabr ta-
rixli Qanununa asasen “Icra hagqinda” Qanunun 87.1-ci maddesi asagi-
daki redaksiyada verilmisdir: “Icra senadinin icra olunmasi ilo bagl ic-
ra mamurunun harakatlorinden ve ya harakatsizliyinden telebkar ve ya
borclu icra memurunun oldugu yer iizro inzibati-iqtisadi mehkemaoyao si-
kayat vero bilor. Icra memurunun hereketlerinden sikayet miivafiq he-
roketin edildiyi vaxtdan 10 giin miiddatinds verilir.” Homin Qanunun
87.2-ci maddesi lagv edilmis, 87.3-cii maddesindaki “ (ve ya hemin he-
rokatin yerine yetirilmoasinden imtina edilmesi)” sozlori ¢ixarilmis vo
“87.1-ci vo 87.2-ci maddelarinde™ sozlori “87.1-ci maddasinda™ sozle-
r1 ilo evez edilmisdir.

Bununla bagli Konstitusiya Mehkemaesinin Plenumu geyd edir ki, qa-
nunverici Konstitusiya norma ve prinsiplarine riayoat etmok sortile moh-
keme gorarlarinin icrasi sahasinde istonilon modeli miioyyon etmokdo
sorbostdir.

Mahkoema goararinin icrasinin mahkemeyse miiraciet etmoak hiiququnun
torkib hissasi olmasini nozere alaraq, Konstitusiya Mehkemaesinin Plenu-
mu vurgulayir ki, bu sahade ganunvericinin se¢diyi model semoarali vo
effektiv olmalidir, oks hal mehkemae qerarinin vaxtinda ve diizgiin icra
olunmamasina gatirib ¢ixara biler, mehkeme miidafiasi hiiququnun he-
yata keg¢irilmosini semarasiz, gobul olunmus qorar1 iseo shemiyyatsiz

36



edor. Eyni zamanda, mehkemsa gerarmin vaxtinda ve diizgiin icra olun-
mamasi comiyyetin mehkeme hakimiyysetine etimadini azalda biler.

Qeyd olunanlara esaslanaraq Konstitusiya Mahkemasinin Plenumu
hesab edir ki, gotnameni gabul etmis mahkema Miilki-Prosessual Mo-
collonin 236-c1 maddeasine miivafiq olaraq, hemin Macallonin 228-232-
ci maddelarinde gosterilon hallarda gatnamanin icrasinin tomin edilmo-
sine dair islere, inzibati-iqtisadi mehkemseler ise Inzibati-Prosessual
Macellaye uygun olaraq inzibati icraat qaydasinda mehkeme gerarinin
icrasi ile alagedar icra memurunun gerarindan, heroketlerinden (here-
kotsizliyinden) ireli golon miibahisalore dair islore baxirlar.

Gostorilonloeri nozere alaraq, Konstitusiya Mehkemasinin Plenumu
asagidaki noticeloro galir:

— Konstitusiyanin 60-c1 maddesinin ve “Icra hagqinda” Qanunun 7, 8
vo 26-c1 maddalerinin miiddealarina miivafiq olaraq, mehkema akti tiz-
ro bir nega borclu olduqda, eloce do onlarin yasadig1 erazi miixtalif ol-
dugda hemin akt1 gobul etmis mehkemae icra senadini borclularin sayi-
na uygun ve yasadigi yer lizro miivafiq icra qurumuna géndermali ve ic-
ra mamurunun icraata baslamaq hagqinda gerar1 vaxtinda qebul etmesi-
no nazarat etmalidir. Eyni zamanda, mehkemsler terafinden bu qayda-
lara riayat edilmemesi icra memurunu icra senadini borclularin sayina
uygun ve yasadigi yer iizro miivafiq icra qurumuna géndermek vezife-
sinden azad etmir.

— Qotnamani gobul etmis mahkomoe Miilki-Prosessual Macallonin
236-c1 maddesine miivafiq olaraq, hemin Macallenin 228-232-ci mad-
delerinda gosterilen hallarda getnamenin icrasinin tomin edilmesine da-
ir igloro, inzibati-iqtisadi mehkemsler ise Inzibati-Prosessual Mocollo-
yo uygun olaraq, mahkema gerarinin icrasi ile alagedar icra memurunun
gerarindan, haroketlorinden (hareketsizliyinden) irali gelon miibahise-
lore dair islore baxirlar.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissesini, “Konstitusiya Mahkemasi haqqinda” Azearbaycan Respubli-
kast Qanununun 60, 63, 65-67 vo 69-cu maddsloarini rahber tutaraq,
Azarbaycan Respublikasi Konstitusiya Maehkemasinin Plenumu

QORARA ALDI:

1. Azerbaycan Respublikasi Konstitusiyasinin 60-c1 maddesinin vo
“Icra haqqinda” Azerbaycan Respublikasi Qanununun 7, 8 ve 26-c1
maddelarinin miiddealarina miivafiq olaraq, mehkemse akti iizroe bir ne-
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¢o borclu olduqgda, eloco do onlarin yasadig1 erazi miixtalif oldugda he-
min akt1 gobul etmis mahkems icra senadini borclularin sayina uygun
vo yasadig yer lizro miivafiq icra qurumuna gondermsali ve icra memu-
runun icraata baslamaq haqqinda goerar1 vaxtinda gebul etmosine noza-
rot etmolidir. Eyni zamanda, mahkemsler terofinden bu qaydalara ria-
yot edilmemasi icra memurunu icra sonadini borclularin sayma uygun
vo yasadig1 yer iizro miivafiq icra qurumuna géndermek vezifesinden
azad etmir.

2. Qatnamani gobul etmis mohkomoe Azerbaycan Respublikast Miil-
ki-Prosessual Macollosinin 236-c1 maddesine miivafiq olaraq, hemin
Macollonin 228-232-ci maddelerinde gosterilon hallarda gatnamenin
icrasinin tomin edilmasine dair islors, inzibati-iqtisadi mehkemalar ise
Azorbaycan Respublikasi inzibati-Prosessual Macallosine uygun olaraq,
mohkoma gorarinin icrast ilo elagodar icra memurunun gorarindan,ho-
roketlorinden (herakatsizliyinden) irali golon miibahiselere dair islore
baxirlar.

3. Qorar darc olundugu giinden qlivveye minir.

4. Qorar “Azearbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bogi” gozetlorinde veo “Azerbaycan Respublikasi Konstitusiya Moahke-
mosinin Malumati”nda darc edilsin.

5. Qorar gotidir, heg bir organ ve ya soxs terofinden legv edile, do-
yisdirile ve ya rosmi tofsir oluna bilmaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIIKAHCKOUW PECITYBJIMKU

O TonkoBanuu crareit 7, 10, 24 u 26 3akoHa A3epOaiizKaHCKOI
Pecny6:1uku ““O06 vcnojiHeHUN OTHOCHTEIbHO HEKOTOPbBIX
noaoxenn I'paxnancko-Ilponeccyansnoro Kogekca
Azepbaiinxkanckoi Pecrnyonmku

2 centaopa 2015 roga ropoa baky

[Tnenym Koncruryumonnoro Cyna AzepOaiigxanckoi PecriyOnuku B
cocraBe ®apxama AOmymutaeBa (mpencenatens), Conbsl CaMaHOBOM,
Cynabsr ['acanoBoii, Posmana HcwmaiinoBa, [Ixeiixyna [apamxaesa,
Padasng I'Banamze, Maxupa Mypanosa, Hcel Hanxadoa (cynps-
nokiaquuk) u Ksampana [laduesa,

IIpu yyactuu cekperaps cyga Papauna Annesa,

npefcTaBuTeNiell 3aMHTEPECOBAaHHBIX CYOBEKTOB — Cyinbu bunaranuH-
ckoro paiioHHoro cyma I'yceitna CadapoBa, crapuiero KOHCYJbTaHTa
Otnena aJIMUHUCTPATUBHOIO M BOEHHOIO 3aKOHOJATENIbCTBa Arapara
Mwun Meknuca AzepOaiimxkanckoit Pecriyomuku Dibaapa Ackeposa,

HE3aBUCUMOIO 3KCIepTa — JOKTopa puiocoduu Mo Ipasy, JIOLEHTA
Barupa Acanosa,

CHEUUAIUCTOB — CylbU AJIMUHUCTPATUBHO-3KOHOMHYecKoi Kome-
ruu Bepxosnoro Cyna AzepOaiimxanckoi Pecnyonuku 3akupa I'ynue-
B4, CyIbUM AIMUHUCTpaTUBHO-3KOHOMHUYeckou Kosernu BakuHckoro
anessinroHHoro cyna Hypeminna MycradaeBa u 3aMecTUTeN Havalb-
Huka [maBHOro ympasineHuss ucnonHeHus MunHucrepcrBa FOctuuun
AszepOaiimxkanckoii Pecniybnuku, copetHuka toctuuun Papuna Dden-
J1EBa,

B cootBercTBUHU C¢ YacThio VI cratem 130 Koncturynum A3zepOaii-
JIXaHCKOU PecryOnuku, paccMOTpen B OTKPBITOM CylIeOHOM 3acelaHuu
o 0coO0OMY KOHCTUTYLIMOHHOMY MPOM3BOJICTBY KOHCTUTYLIMOHHOE Jie-
JI0 HAa OCHOBaHUU oOpanieHns: buHaraJnHCKOro pailOHHOTO cyaa.
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3acnymas goknan cyasu M.Hamxkadoa no jieny, BEICTYIUIEHHS TIPei-
CTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB U CIIEUAINCTOB, 3aKJII0Ye-
HHUE DKCIepTa, U3yunB U oOcyauB marepuaibl nena, [Inenym Koncru-
tymmoHHoro Cyna A3zepOaiimkaHckoi Pecrryonmku

YCTAHOBMUMII:

BunaraguHckuil paiioHHblil cyq ropoga baky, oOparusmmch B Kon-
ctutyuuonHelii Cyn AzepOaiiikanckoil Pecniyonuku (nanee — Koneru-
TyunoHHbI Cyn), mpocui aath TojJkoBaHue crarbam 7, 10, 24 u 26 3a-
KoHa A3zepOaiimxanckoii Pecniyonuku “O6 ucnonnenun” (nanee — 3a-
KOH “O0 ucnosHeHHH) BO B3aUMOCBS3U cO cTaThaMu 35 u 36 I'paxk-
nancko-ITpoueccyansnoro Kogekca AszepOaiiikanckoil PecryOnuku
(nanee — I'paxgancko-IIpoueccyanphbiii Konekc), ¢ Touku 3peHusi Bo-
IIPOCOB IIPEJCTABJIEHUS UCIOJHUTEIBHBIX JOKYMEHTOB 110 €IUHOMY CY-
n1eOHOMY aKTy, BBIHECEHHOMY O JOJLKHUKAX (B TOM YHMCIE AOJKHUKAX,
C COBMECTHOH M OIIPEENIeHHOM J0JIEH), MPOXUBAIOIIMX HA Pa3IMYHBIX
TEPPUTOPUAX, a TAKXKE KaKUMU TEPPUTOPUAIBHBIMU OTAEIAMH HCIIOJI-
HEHHS OHH JIOJIKHBI ObITh MCIIOJTHEHBI.

B oOpaienun ykaspiBaeTcs 4ToO, cylaeOHble NMpUKa3bl, NpUHATbIE bu-
HaraJInHCKUM pailoHHbIM cynoM 17 utond 2014 ropa u 18 urona 2014
rofa, 1Mo MpUYMHE TOTO, YTO ajpeca MPOXUBAHUS TOKHUKOB 1O 000-
UM JIeJlaM SIBIISIIOTCS pa3findyHble paiioHbl ropoga baky, Obutn Hampas-
JIEHBI JIUI UCIIOJIHEHUS MO MECTY XHUTEJIbCTBA OAHOIO U3 JIOJKHUKOB,
T.€. B OTzen ucnosnHeHus: buHaragMHCKOro paiioHa — 1o aJMUHUCTPA-
TUBHOU TEPPUTOPUM pacmosioxeHus cyna. Ha cranuu ucnonHeHus nei,
UCTIIBI, oOparuBIMCch B bunaraguackuii paiionusiii Cyn ¢ 3asgBieHUs-
mu ot 30 centsi6ps 2014 roga u 30 okTa6ps 2014 roma, mpocwin Ha-
NPaBUTh MPUKA3bI JUIS UCIIOJIHEHUS 1O OTHAEJIbHOCTU B OTHENbI HUCIIOJI-
HEHUS 10 MECTY XUTEIbCTBA KaXIOT0 M3 JIOJKHUKOB.

B oOpamenun orMmevaercs 4yto, B cratbe 7 3akoHa “OO0 ucmosHe-
HUM yKa3aHbl TpeOOBAaHUS K MCIIOJHUTEBHBIM JOKyMeHTaM. OfHaKo B
JAHHOU HOpPME 3aKOHA HE YKa3aHO, YTO HUCIOJHUTENIBHBIA JOKYMEHT
BBIIAETCSA B BUIE OTHAEIIBHBIX MCIIOJHUTENIBHBIX JOKYMEHTOB, B OTHOILLIE-
HUU JOJKHUKOB, IIPOXUBAIOLINX HA Pa3IMYHBIX TEPPUTOPUSAX, & TaKXKe
HE HAJIOXEH 3allpeT Ha YKa3aHHE B €JUHOM HMCIIOJTHUTEJIBHOM JOKYMEH-
TE Cpa3y HECKOJbKMX HOJIKHHUKOB.

Hapsiny ¢ atum, B crarbe 10 ynomsiHyroro 3akoHa, rjie roBOpUTCH ‘O
MECTE OCYLIECTBJIEHUS NEHCTBHUI 110 UCIOJHEHUIO , KOIZA M0 OAHOMY
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CyneOHOMY aKTy MPOXOAIT HECKOJIBKO OTBETYMKOB, TEPPUTOPUU TPO-
JKUBAHUS KOTOPBIX pa3iMyHble, HE YKa3bIBAETCS TOUYHO HAIpPABISET JiU
Cy/l KaXJOMY OTBETYUKY HCIIOJTHUTE/IBHBIN JIUCT MO MECTY KUTEIhCTBA
WIM K€ eIUHBbId UCHOJHUTENIbHBIA JOKYMEHT 10 OTBETYMKaM Harpas-
JIIeTCA B TEPPUTOPUATBHBINA OT/IENT UCTIOTHEHUS.

3agdBUTEIb CUMTAET YTO, B OTJIMYKE OT 3akoHa “O0 ucnojgHeHuun”, B
I'paxnancko-IIponeccyansnom Kopekce 3akoHomarens Oojiee 4eTKO
OIpe/ie I MOMOXEHUS, PEryJIUpYIOIIUe aHATIOTUYHbIE OTHOIIEHHUS.

Tem He MeHee, buHaraiMHCKUIl pailOHHBINA Cyl MPOCUJ JaTh TOJIKO-
BaHue crathe 87.1 3akona “OO0 wucronHeHUn .

Ob6parmenue o6ocHoBaHo TeM uto, B [loctanosnenuu [Inenyma Kon-
crutyunonHoro Cyna ot 4 anpesnsa 2012 roga, OTHOCHTENIBHO TOJIKOBA-
HUg cratbu 87.2 3akoHa AzepOaiimxkanckoil Pecnyonmuku “O6 ucnosn-
HeHun” u crarbu 2.1 ApmunuctparusHo-IIponeccyansHoro Konekca
Azep0aiimxanckoii PecryOimuku yKa3aHo, YTO CITOPBI, BBITEKAIOIINE W3
pelieHuii, neicTBuil (6e31eiCTBIIT) UCTIOTHUTEIBHOTO YMHOBHUKA, CBS-
3aHHBIX C MCTIOJTHEHUEM CyIeOHBIX pellieHUui, B COOTBETCTBUU C TpeOo-
BaHueMm ctarbu 2.1 AnmunuctparusHo-IIponeccyansnoro Kopekca,
paccMaTpuBAIOTCS  QJIMUHUCTPATUBHO-3KOHOMUUYECKUMHU cydamMu. A B
NyHKTe 3 pe3yJabTaTMBHOW 4YacTu JaHHoro I[loctaHoBieHus, ykaszaHo,
YTO O BHECEHHUS COOTBETCTBYIOIIMX H3MEHEHUU B 3aKOHOAATEJIbCTBO,
NoJ] MOJIOXKEHUEeM ‘‘Cyl MO0 MECTy HaXOXIEHHS UCHOJHUTEIIbHOIO Yu-
HOBHMKA” cTtaTh 87.2 3akoHa “OO0 ucHosHEHUHW, TOAPa3yMEBaeTCs
AIMUHUCTPATUBHO-9KOHOMUYECKHI CYI IO TEPPUTOPHU TpeObIBaHUS
UCIIOJIHUTEJIBHOIO YMHOBHUKA.

Ha ocnoBanuu 3akona A3zepOaiimkanckoir Pecyomuku ot 16 okTd-
Opsa 2012 roga “O BHeceHuu u3MeHeHUU B 3aKoH A3zepOailkaHCKON
Pecnybnuku “O6 ucnonnenun”™, crathd 87.2 manHoro 3akoHa Oblia
UCKJIIOUYEHA, MPEIyCMOTPEHO, YTO XKaJloObl B CBSI3U C JCUCTBUSIMU WU
Oe31eiCTBUEM UCITOJIHUTEIPHOTO YHHOBHHKA, CBI3aHHBIE C UCIIOTHEHU-
€M HUCIOJIHUTENIbHBIX JOKYMEHTOB, MOJAITCS UCTIIOM WM OTBETYMKOM
B QJIMUHUCTPATUBHO-?KOHOMUYECKUU CyJ O MECTY HAXOXIEHUS HC-
NOJIHUTEJIBHOTO YUHOBHUKA.

[To MHeHUIO 3asBUTENS, TOCIE BHECEHHBIX B 3aKOHOAATEIbCTBO JIaH-
HBIX W3MEHEHM, poJib Cylla, MPUHUMAIOIIEr0 pelieHrue Ha CTaauu HC-
MOJIHEHUSI, OCTAeTCs HeompeaeeHHOM. A 1mogoOHble HeolpeieIeHHOC-
TH CO3[AI0T TPYAHOCTU MPU UCHOJTHEHUU BCTYMUBIIMX B 3aKOHHYIO CH-
7y cydeOHBbIX pelleHUl, JUIIaeT Cyl, NPUHUMAIOIIMI pelleHue, BO3-
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MOXHOCTEI OCyIleCTBIeHUd (PYHKUMU Ha CTaJuu UCIOJIHEHUS, B pe-
3y/lbTaTe YEro OCJOXHSAETCS CBOEBPEMEHHOE HCIIOJIHEHUE PEIIECHHUS.

B cBs3u ¢ obpaienuem, [lnenym Koncruryuuonnoro Cyna cuuraet
HEOOXOIUMBIM OTMETUTH CJIEIYIOIIee.

Ha ocnoBanuu vactu I crareu 60 Koncrutymmu A3zepOaiiiKaHCKOM
PecnyOnuku (nanee — KoHCTUTYIMS) KaXIOMY rapaHTUPYETCsl 3aiuTa
ero mpas M cBoOOI B Cyje.

Hannoii HopMmoit KoHcTHTyMm rapanTupyeTcd cyaeOHas 3alimra
npaB ¥ CBOOOJ TpaxkaH, 3aKpeIUIeHHbIX KaK B KoHcTuTymu, Tak u 3a-
KOHaX W JPYrMX HOPMATUBHO-TIPABOBBIX aKTax AzepOaiimxaHckoil Pe-
CITyOJTMKH.

CornacHo 1npaBoBOil mno3uuuu, copmupoBaHHoi Ilnenymom Kon-
ctutyuuonHoro Cyna, MpaBo KaxJoro Ha cydaeOHYI0 3alluTy IpaB U
cB00O/I, HE TOJILKO BXOOUT B YMCJIO OCHOBHBIX IIPaB U CBOOOJ yesoBe-
Ka U IpaXJaHWHA, HO W BBICTYIIAET B KAYECTBE rapaHTUM APYIHX IPaB
u cBobOoz, 3akperuieHHbix Koncturynuei. [IpaBo Ha cyneOHyto 3amuTy
TaKXe IMpelycMaTpuBaeT MpaBocyaue, crnocoonoe ahheKTUBHO BOCCTA-
HOBUTb HapyuieHHble mpaBa U cBoboabl ([locranosnenue Ilnenyma
Koncrurymmonnoro Cyna ot 3 Hos6ps 2008 roma mo xanobe D.Xaku-
MoBa u oT 28 despanst 2012 roga “O TonkoBanuu crateu 420 I'pax-
nancko-IIpoueccyansnoro Kogexkca AzepOaitikanckoi PecryOnuku™).

IInenym Koncturynmonnoro Cypma Takxke OTMEYAEeT, YTO IPaBO Cy-
neOHOM 3alUThl YCTAHABIMBAET C OJHOM CTOPOHBI, MPABO KaXI0ro 00-
paTUTbCA B CYJ C 1IENIbI0 BOCCTAHOBJIEHUSI HAPYIIEHHBIX MPaB U CBOOOI,
a ¢ JIpyroii — 00s13aHHOCTh CYIOB pacCMaTpPHUBATh JaHHbIe OOpalleHus B
pa3yMHble CPOKM, IPUHUMATh 110 HUM CIPABEIJIUBbIE PEUIEHUS U CBO-
espemenHo ucnonusATh ux ([locranosnenue Ilnenyma AszepOaiimxan-
ckoii Pecniyonuku ot 4 utong 2014 roga “O TONKOBAaHUU M3IOXEHUS
crateu 231.4 I'paxnancko-IIponeccyanbnoro Kopekca Asepbaiimxkan-
ckoi PecnyOmmku™).

B 3TOM KOHTEKCTEe, BaXHOE 3HAUYE€HHE HMEIOT IOJIOXKEHUSl CTaTbU
129 Koncruryuuu. CornacHo TpeOOBaHUSIM JaHHOW CTAaThU HUCIOJIHE-
HHUE pelleHul, MPUHATHIX CyAoM, obOs3arenpHo. HencnonHenue pere-
HUS Cyla BJI€YET YCTAHOBJICHHYI0 3aKOHOM OTBETCTBEHHOCTh. O0s3a-
TEJBHOCTh CyIeOHBIX aKTOB, BCTYMUBIIMX B 3aKOHHYIO CHUITY, IIpeaycMa-
TPUBasl UCIIOJIHEHUE UX BCEMH IOCYHapCTBEHHBIMU OpraHaMu M JOJIXK-
HOCTHBIMU JIMIIAMH, B YCTAaHOBJIEHHOM 3aKOHOM IOPSIKE, HE3aBUCHUMO
OT KaKMX JHM00 0OCTOSATENBCTB, B TO XK€ BpeMsl 3alpeliaeT Co3naHue Or-
PaHUYEHUN U MPENdTCTBUM JIJIl UX MCIOJHEHUs MOJ IMPEIIoroM Ipes-
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MOJIOKEHUI O HEe3aKOHHOCTU M He0OOCHOBaHHOCTH 3THX akToB (ITocra-
Homienue I[lnenyma Koncruryimonnoro Cyna ot 13 despaisa 2007 ro-
Ja B CBs3M ¢ kanmooou IIxx.Mcmanmnsane).

[Tnenym Koncruryuuonnoro Cyna, ccpuiasch Ha MpeXHUE MPaBOBbIE
MO3ULIUMA, BHOBb OTMEYAET YTO, UCIIOJTHEHUE BCTYIUBILIETO B 3aKOHHYIO
CWIIy pelleHHs Cyjia, SBJISSICh COCTABHOM 4acThio IMpaBa oOpaileHus: B
cyl, umeetr ocoboe 3HayeHue. Tak, HECBOEBPEMEHHOE U HETPABUIbHOE
UCIIOTHEHUE CyIeOHOro pelieHus, B 1eJIOM MPUBOIUT K HeaeKTUB-
HOCTH OCYIIECTBIICHUS MpaBa Ha CyIeOHYIO 3alIUTy W K MOTepEe CMBbIC-
Jla TIPUHSTOTO PEIIeHHUS.

Cornacuno nosunun Esponeiickoro Cyza no npasam yesnoBeKa OTHO-
CUTEITbHO WCIOJIHEHUSI CyAeOHBIX aKTOB, BCTYIMHBIIUX B 3aKOHHYIO CH-
7y, ecu OKOHYaTellbHOE pelleHue cyaa, obrangaromiee o0s3aTebHOM
CUJION, HEe HCHOJHSIETCS BO Bpel OAHOW W3 CTOPOH, TO CIIpaBeIMBOE
cynebHoe pa30uparenbCTBO MpeBpalaeTcs B Npu3padyHoe mpaso. He-
pa3ymHo, 4ToObI cTaThs 6 Konsenmmu “O 3amute [Ipas yenosexa u oc-
HOBHBIX cB0OOOn” (manmee — KouBeHIus), MoapoOHO OIMUCHIBAIOIIASL
NpeJCTaB/sieMble CTOPOHAM TaKue IMPOLECcCyallbHble TapaHTUH, Kak
CIpaBeTUBOE, OTKPHITOE CylneOHOe pa30upaTesbCTBO B pa3yMHBIE CPO-
KU, He obecrieunBaia Obl MCTHOJIHEHUE CylaeOHbIX pemeHud. OTHeCeH-
HOCTb JIAaHHOHM CTaThU TOJBKO K IpaBy oOpallathCsd B Cyld U MpPOBejie-
HUIO CyIeOHOro 3acelaHus, MOXEeT CO31aTh HEIPHEeMIIEMYI0 CHUTYaIlHIo,
CBSI3aHHYIO C 00s3aTesIbCTBAMH, MPUHIATHIMH Ha ceOs CTpaHAMU-ydacT-
HUKamu npu npucoequHennn K Kousenuuu. [loatomy, ucnosHeHue
pellieHus, TPUHSITOrO JII0ObIM CY[OM, COIJIaCHO cyTu cTaThu 6 KoHBeH-
11U, CIeQyeT CUMTATh HEOTHEMIIEMOH COCTaBHOW YacThi0 “‘CyneOHOro
pasbuparenbctBa” (Pemenue ot 19 mapra 1997 roga no geny XopHcou
nporus ['perun).

Taxum oOpaszom, cormacHo TpeboBaHusIM KOHCTHTYIIMU U MeXIyHa-
POIHO-TIPABOBBIX aKTOB, MPABOCYIUE JOJKHO obecrieduTh 3hPeKTUB-
HOE BOCCTAHOBJICHHME TpaB B pe3yjbTaTe 3(P¢eKTUBHOTO HUCIOTHEHUS
CylleOHbIX pelleHUH.

[Tnenym Koncrurynmonnoro Cyna, B LEISIX BHECEHUS SICHOCTH B I10-
CTaBJICHHbIE B OOpAIIeHUH BOIPOCHI, CYUTAET HEOOXOIUMBIM MTPOAHAIIH-
3UpOBaTh BO B3aUMOCBSI3U HEKOTOpbIE MoyiokeHus 3akoHa “O0 ucron-
HEHUM~ B TIPaXIAHCKO-IIPOLECCYaATbHOM 3aKOHOJATENIbCTBE, C TOYKHU
3peHus KOHCTUTYITUOHHOTO 3HAYEHUS] UCTIOTHEHUs CyIeOHbIX pPEIIeHUH.

B niepByto ouepensn cieiyer OTMETUTD, YTO, 3aKOHOAATEJb YCTaHOBUI
npaBuia, HampapjIeHHbIe Ha 3allUTy MpaB U CBOOOJ, HAPYILIEHHBIX Ha
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CTaIUU WCIIOJTHEHHS CYy/lIeOHOro aKTa, BCTYIHMBIIETO B 3aKOHHYIO CHITY,
oOecrieueHus UCTIOJTHEHHS JTaHHOTO aKTa.

DTO TpOSBISIETCS B IPOLECCYalTbHbIX TPeOOBAHUSIX OTHOCUTENLHO
comepxanus pemeHud. Tak, penieHre AOKHO OBITh COCTABIEHO B JIO-
CTYIIHBIX IS TOHUMAHUSl BBIPAXEHUSX. PellleHne coCTOMT U3 BCTYyIH-
TEJIbHOU, OMUCATeNIbHOM, 000CHOBATENbHON U PE30II0TUBHON yacTeil. B
PE30JIIOTUBHON YacTU pelIeHHs JOJIKHbBI COAepXKaThCs BBIBOJA cyda 00
YIOBJIIETBOPEHUH WCKA WM 00 OTKa3e B MCKE IMOJHOCTHIO WIIM YacTHY-
HO, yKa3aHue Ha CPOK W IMOpSIIoK obOxanoBaHus peiieHus. B cioydae,
KOIJIa CyJl YCTAHOBUJI MOPSAOK U CPOK UCIIOJIHEHUS PELIeHUs WU MpU-
HSUT Mepbl K OOECHEYEHUI0 UCIIOIIHEHUS PelleHUs, 3TO JOJXKHO ObITh
YKa3aHO B PE30JI0THBHOM 4acTu peuieHus (crareu 220.1, 220.2, 220.5
u 220.6 I'paxpancko-IIponeccyansHoro Konekca).

Hapsany ¢ atuM, 3aKkoHOAarenp 4eTKo yctaHoBWI B I'paxpancko-IIpo-
neccyanbHoM Konekce CyTh peleHui, MpUHATBHIX 10 OTAEIbHBIM JIeaM
U KpPYyTr BOIIPOCOB, MOAJIEXKAIUX OTOOPAXEHUIO0 B JAHHBIX pElICHUIX (B
OCHOBHOM, B pe3yJIbTaTMBHOW 4acTW peuieHusi). Ha ocHOBaHuU cTaThu
222 I'paxpancko-IIpoueccyansHoro Kopekca, moecTByoniei o pere-
HUAX OTHOCUTEIBHO INMPUCYXKICHUS MMYIIECTBA WM B3bICKAHUS JCHEX-
HBIX CPEJICTB, MPU MPUCYXKACHUU UMYLIECTBA B HATYPE, CYI YKa3bIBacT B
PE30JIFOTUBHOM YacCTU PELEHUs] HAMMEHOBAHHE MPUCYXKIEHHOTO UMYLIE-
CTBA, a €CJIU IPU HUCIIOJTHEHUM PELICHMS ITPUCYXKIEHHOIO MMYILECTBA B
HAJIMYUK HE OKaXeTcs — CTOMMOCTh UMYIIIECTBA, KOTOPas JOJIKHA ObITh
B3bICKAHA C OTBETYMKA, & TaKXe MECTOHAXOXJIEHHS MPUCYXKIEHHOIO
UMYILIECTBA WM yKa3aHHe O TOM, C KaKoro 0aHKOBCKOIO CueTa OTBET-
YyhKa JIOJDKHA OBITh CIMCAaHa CyMMa NpUCYXIeHHasd HCTIy. B cimydae
YIAOBJIETBOPEHHUS UCKA O B3bICKAHUM JEHEXKHBIX CPEICTB, CYIbs YKa3bIBa-
€T B pelieHr: OOIIyI0 IPUCYXIECHHYI0O CYMMY C YKa3aHHMEM CYMM OCHOB-
HOTO J0Ma, YObITKA U HEeyCTOHKHM (1uTpada, NeHH) B OTAEIbHOCTH.

B 10 X)e Bpems, B ctathe 226 I'paxknancko-IIpoueccyaibnoro Ko-
JeKca YKa3aHO, 4YTO MPU MNPUHIATUU PEIIEHUs B IOJIb3y HECKOIbKHX
UCTLOB, CYyI YKa3bIBa€T, B KaKOHW JIOJIE OHO OTHOCHUTCS K KaXJIOMy W3
HUX WIM YKa3bIBAET, YTO MPABO B3bICKAHMS ABIIIETCS coyingapHbiM. [Ipu
BBIHECEHUM PELICHUS NIPOTUB HECKOJIBKUX OTBETYHUKOB CYyJ YKa3bIBaceT,
B KakKOH J10Jie KaXJIblii U3 OTBETUYMKOB, JIOJIKEH BBIIOJIHUTH PEILICHHE
WIM YKa3bIBAE€T, YTO MPABO B3BICKAHUA SBIISETCS CONMIAPHBIM.

['paxpaHcko-niponeccyaibHOE 3aKOHOIATEIbCTBO OTHOCUT BBIIIEYKa-
3aHHbIe TpeOOBaHMS TakxXe K PpelIeHUsIM, OOS3bIBAIOIIUM OTBETUMKA
BBINOJIHATD OIPEEJICHHbIE AEMCTBUS, PELIEHUSIM O MPU3HAHUM HCIIOJ-
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HUTEIBHBIX U UHBIX JOKYMEHTOB HE MOJjIeXKaIlMMK UCTIOTHEHUIO pelle-
HUSIM O 3aKJIlOYeHUMH W 00 u3MeHeHuu jiorosopa (crarbu 223-225
I'paxpancko-IIpoueccyanbHoro Kogekca).

Takum 00pa3zom, JaHHbIE 0053aTENbCTBA, BO3JIOXKEHHbIE HA Cylell B
CBSI3M C COCTaBJICHHMEM IIOCTaHOBJIEHUM, B TPaXIaHCKO-TIPOLECCyasb-
HOM 3aKOHOJATENIbCTBE, CIIyKaT YCTPAHEHUIO OMIMOOK, HeJOpa3yMeHUi
WJIN HEOIPEIEJIEHHOCTH, KOTOPbIE MOTYT BO3HUKHYTh Ha CTaUU UCIIOJ-
HEHUS pelleHHUs.

B cBsa3u ¢ atum I[lnenym Koncrturyuronnoro Cyna nmoquepKuBaer,
YTO B LIEJIIX MPEIOTBpAICHUs HEeJIOpa3yMeHU W HeolpeleIeHHOC-
TH, KOTOpPbIE MOTYT BO3HUKHYTh Ha CTAIUU UCIIOJHEHUS PEIeHUsl, Cy-
Jbl JIOJKHBI TPUHUMATh PEIlIeHUs, YeTKO, MPAaBWJIbHO U B MOPSIKE, OT-
BevarlieM TpeboBaHusiM cratbu 222-226 I'paxnancko-IIpoueccyannb-
Horo Kopekca.

3aKoHOJaTeb YCTAHOBWJI TaKXe MEXaHW3Mbl YCTpPaHEHHUS OIMHOOK,
BO3HUKAIOLIUX MPU UCIOJIHEHUU BCTYIUBIIUX B 3aKOHHYIO CUJIy pele-
HUI (C TONMHBIM coOmoneHreM TpeboBaHuil crateir 222-226 ['paxnan-
cko-IIpoueccyanpHoro Kopekca).

Tak, B crareax 228-230 I'paxnmancko-IIponeccyanmbnoro Kopekca
TOBOPUTCS OO0 WCIPABICHUU OMHCOK WM SBHBIX apU(PMETUYECKUX
OIMOOK B JOMOJIHUTEIPHOM PEIICHUH W Pa3bsSICHEHUU PEIICHMS.

CornachHo cratbe 228.2 I'paxnancko-IIponeccyansnoro Kopekca cy-
IbS MOXET, U3BECTUB OO0 3TOM JIMI], YJaCTBYIOIIUX B Jejie MO CBOei
WHULMATUBE WU 10 3a4BJIEHUIO JIUL, YYaCTBYIOIIUX B JeJie, UCIIPABUTh
JOIYIIEHHbIE B PEIICHUH OMUCKU WU SIBHbIE apu(MeTudecKue omuo-
Ku. Borpoc BHeceHMs WCTpaBIeHUI pa3peraeTcsl B cyaeOHOM 3aceiia-
Huu. Jluna, yyacTBylomue B Jiene, U3BelanTcs O BpeMEHU U MECTe Cy-
AeOHOTO 3aceqaHus, OHAKO UX HesIBKa He SBJISIETCS MPEMITCTBUEM IS
pPaccMOTpPEeHUs BOIPOCA O BHECEHUU HCIPABICHUIA.

B TO Xe Bpems, Cydps, BbIHECIIUH pelieHue 0e3 coOmoaeHus Tpe-
6oBanus crareit 222-226 I'paxnancko-IIpoueccyansnoro Konekca, Mo-
KET MO 3a4BJICHUIO JIMIL, YYACTBYIOIIUX B JieJie, WIK 10 CBOEW MHUIIUA-
TUBE, C W3BELICHHEM JIML, YYaCTBYIOIIUX B JieJie, BHIHECTH HOIOJIHU-
TenbHOE peuieHue. Hampumep, cormacHo cratbe 229.1.2 I'paxknaHcko-
[TpoueccyanbHoro Kopekca, ecnu cynpsi, pa3pelins BOIpoc O Mpase, He
yKazan pazMepa CyMMbI PUCYXKIEHHOTO UMYILECTBA, KOJUMYECTBO yIep-
KUBAEMOI0 HMMYILIECTBA, WU IEHCTBHI, KOTOpbIe 00s3aH COBEPIIUTH
OTBETYMK, OH MOXET BBIHECTU JONOJIHUTEIbHOE pelIeHHe.
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Cormacno crarbe 230.1 I'paxnmancko-IIponeccyansnoro Kopekca,
Cyllbsl, PACCMOTPEBILUI JEJI0, BIIPAaBE Pa3bsICHUTh HE OTMEHEHHOE aIell-
JISIUUOHHBIM CYIOM pelIeHue, He MEHsS ero COIep>KaHusl.

Hapsany ¢ atum, B crathe 232.1 I'paxpancko-IIpoueccyanbHoro Ko-
JAeKca OTMEYaeTcs, YTO 10 3adBJIEHUI0 CTOPOH CYH, PACCMOTPEBLUUH Jie-
J10, MOXET IPOU3BECTH COOTBETCTBYIOLLYI0 MHAEKCALMIO B3BICKMBAEMBbIX
CYIIOM JI€HEXHbBIX CYMM HAa MOMEHT UCIOJHEHHS PEelleHusl Ccyaa.

B rpaxnaHcko-npoleccyanbHOM 3aKOHOJIATENIbCTBE TaKXe YCTaHOB-
JIEHBl OTCPOYKA WJIM PAcCpOYKa HUCIOJHEHUS pEelIeHUsd, HU3MEHEHUE
crocoba M MopsijiKa UCIOJHEHUS pelleHus], TPUOCTAHOBJIEHUE IPOU3-
BOJCTBA [0 WCIIOJIHEHUIO, BPEMEHHOE OrpaHUYeHHe TIpaBa Bble3la
JOJIKHUKA 3a Ipeaestbl crpansbl (crated 231 I'paxnancko-IIponeccyais-
Horo Kopgekca).

[Tnenym Koncturyuuonnoro Cynga, OCHOBBIBASICh Ha OTMEUYEHHbIE
HopMbI ['paxmancko-IIponeccyansnoro Kojpekca, cuuraer, 4ro o0si3aH-
HOCTH, BO3JI0KEHHBIE Ha CYIbIO I1OCII€ BHIHECEHHOIO UM peIlIeHUd (UC-
IpaBjieHue ONMUCOK U SIBHBIX apu(METHUECKuX OIMMOOK B pelleHuu,
BbIHECEHUE [IOMOJHUTEIBHOIO PpEeLIEHUs, Pa3bsICHEHUE pPEeIllIeHUs, OT-
CpoYKa WM paccpoyka Ha WCIIOJIHEHUS PElleHUs WM €ro UCIOJHEHUE
0 YacTIM, U3MEHEHHE criocoba U MOPSIOK UCIIOHEHHS PeLIeH s, Bpe-
MEHHOE€ OTrpaHUYeHHe IpaBa Bble3/a JOJLKHUKA U3 CTPAHbI, HHACKCAIUSI
JAEHEXHBIX CYMM, MOIJIEXANTNX B3bICKAHHIO, TIPECIIEAYIOT 1ehb obecrie-
4yeHUs 3(P(PEKTUBHOIO HUCIIOJIHEHUS pEeLIeHUs.

ObecrieueHne HCIOIHEHUS PEIIeHUs OCYIIECTBISETCS B IOpSIKe,
npenycMoTpeHHoM riaBoid 13 I'paxpancko-IIponeccyansnoro Kopekca
(cratbsa 236 I'paxnancko-IlponeccyanbHoro Konekca).

B 3akone “O0 ucronHeHUH”, TaKXKe M3/IaraeTcd UMEHHO 3Ta IMO3M-
nusi — B LeIsIX obOecriedeHus] UCIONIHeHUs pelleHus, MPeayCMOTPEeHO
oOpallieHre UCTIOMHUTEIbHOTO YHHOBHUKA UMEHHO B CYI, TIPUHSIBIIHMA
pemenue. Hanpumep, Ha ocHoBanuu crathu 14.1 3akona “O06 wucmos-
HEHUU’ B CJIydae, eclid yKa3aHHbIe B MCIOJTHUTEILHOM JIOKYMEHTE Tpe-
OOBaHUSl HE SCHBI, UCIOJIHUTEIbHBI YMHOBHUK BIIpaBe OOPAaTUTHCS B
COOTBETCTBYIOLLMI CyJ WJIM IPYroi OpraH C 3asiBII€HUEM O Pa3bsiCHEHUU
pELIeHUs, SBUBLIETOCd OCHOBAHUEM /ISl BBIIAYM JAHHOIO HCIIOJIHU-
TEJIBHOTO JIOKYMEHTa, a TaKXe pPa3zbsICHeHUU JOKYMEHTa, CUUTAIOIIEero-
Csl COIVIACHO 3aKOHY HCIOJIHUTENIbHBIM JOKYMEHTOM.

Korma no cynebHOMy akTy MMEIOTCS HECKOJIBKO OTBETYMKOB, a TEP-
PUTOPUU UX MPOXUBAHUS PA3IUYUHBI, 110 BOMPOCY BBIIAYM OTIETbHBIX
UCIIOJTHUTENIbHBIX JIMCTOB IO MECTY XHUTEJIbCTBA KaXJIOr0 OTBETYMKA

46



WM Xe HampaBjieHUs €IMHOr0 MCIOJHUTETbHOTO JOKYMEHTa OTBETYH-
KaM B TeppUTOPUaIIbHBIN oTHen ucnojHenus, [lnenym KoHnctutyuuon-
Horo Cyzia cuutaer HeOOXOAUMBIM OTMETUTH CIEyloIlee.

B 3akone “O06 ucnonHeHUH”, PEryJIMpYIOIeM UCTIOJTHEHUE BCTYITHB-
X B 3aKOHHYIO CHITy CylIeOHBIX aKTOB, NMPEILyCMOTPEHBI TIpaBa U 00s-
3aHHOCTH TpeOoBaTessl, JOMKHUKA U APYIUX JIUI MPU TMPOU3BOIACTBE 10
UCIIOJIHUTEJIbHBIM JTOKYMEHTaM, CUCTEMa HOPM, CBS3aHHas C 3alIUTOM
X TIpaB, a TakxXe KPYr IMOJHOMOYHMH HCIHOJHUTETbHBIX YWHOBHUKOB
IIPU [IPOU3BOJICTBE MCIIOJTHEHUS.

Ha ocuoBanuu crateu 1.1 3akona “O0 ucrnonHeHun” 3aKOHOHATEND-
cTBO A3zepOaiimxkaHckoii Peciybiuku o6 ucnoiHeHun coctout u3 Kon-
crutynmu AsepOaiikanckoi Pecriyonmuku, Hacrosero 3akoHa, 3aKo-
Ha AsepOaiimxanckoir PecnyOnuku “O0 HMCIOMHUTETBHBIX YMHOBHU-
kax”’, I'paxnancko-IlponeccyansHoro Kojpekca, a Takxxe WHBIX 3aKOHO-
JlaTeJIbHBIX aKTOB.

TpeOoBaHUS HCIIOIHUTEIHHBIX YMHOBHUKOB, CBSI3aHHBIE C UCIIOJTHE-
HUEM pelIeHHil CyIOB M UHBIX OPraHOB, 00s3aTelIbHbI HA TEPPUTOPUU
AzepOaiimxanckoi PecnyOonmuku a1 BceX OpraHoB, IOPUAMYECKUX JIHII,
UX JIOJKHOCTHBIX JIUI ¥ (pu3mueckux juil (ctarbs 3.1 3akona “O6 uc-
MOJTHEHUM ).

CormacHo cratbe 6 3akoHa “OO0 HCIIOJIHEHUU  , UCIIOJHUTEIbLHBIMU
JOKYMEHTAMH CUUTAIOTCS PELICHUs CYHOB, ONPEHETICHUs CydOB O IpH-
HSITUU MEP, CBSI3aHHBIX C YIOBJIETBOPEHUEM HCKa, CyIeOHbIE MPUKA3bI.

Crarbg 8 maHHOro 3akoHa MpeaycMaTpUBaeT, YTO HaIpaBJIEHHE HC-
MOJIHUTEJIbHOTO JJOKYMEHTa Ha UCIIOJIHEHHUE SBISIETCd MPsSMOi 00s3aH-
HOCTBIO Cy/ia, BBIHECIIErO COOTBETCTBYIOIIEE pelIeHue, WU JIPYyroro
oprasa, CBSI3aHHOTO C oOecrieueHueM UCTIONIHeHus. Eciu ucnoaHuTeNb-
HBII JIOKYMEHT COOTBETCTBYET TPeOOBAHUSAM, MPEIyCMOTPEHHBIM CTaTh-
el 7 TaHHOTro 3aKOHA, TO UCITOJTHUTEIbHbI YUHOBHUK, ITOJTYYUBIIUNA OT
Cyla WIM JAPYroro opraHa HCIOJTHUTEIbHBIA JOKYMEHT, IOJKEeH Mpu-
HSTh PEIleHHE O €ro MPUHATUM U HayaTh MPOU3BOJACTBO MO HCIIOIHU-
TEJIbHOMY JOKYMEHTY.

B cratee 10 3akona “O0 wucrolHeHUH TOBOPUTCS O MECTE OCY-
IIECTBIICHUS MCHOJHUTEIbHBIX AeucTBUM. Tak, Ha OCHOBaHMHU JaHHOMU
CTaThH, B CJIyyae, €ClIM JOJIKHUKOM SIBJISeTcs (pU3MuecKoe JIMLO, UC-
MOJTHUTEJIbHBIE JAEUCTBUS OCYIIECTBIIIOTCS MO MECTY €ro XHUTEeIbCTBa
WM paboThl, TUOO 1O MECTY HAXOXIEHUs ero umyinectsa. Ecim jpomxk-
HUKOM $IBJISIETCS I0PUIUYECKOE JIUILIO, UCIIOJIHUTEIIbHBIE IEUCTBUS OCY-
HIECTBJISIOTCS 110 MECTY €ro HaXOXIEHHUS WU MO MECTy HaXOXIEHUS
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ero mMymiectsa. TpeboBaHus, CBI3aHHBIE C OOS3aHHOCTBHIO JOJKHUKA
BBIIIOJIHATD OIPEAESICHHbIE NEHCTBUSA, UCIIONHAIOTCA B IOPAOKE U MeC-
T€, YKa3aHHbIX B UCIOJHUTEIbHOM JOKyMeHTe. IIpu u3mMeHeHuu B XO-
Jie UCTIOJTHeHUsI MeCTa XUTEJbCTBA WM TpeObIiBaHus, MO0 MecTa pa-
O0THI HOJKHUKA, WU MPH BBISIBIEHUU OTCYTCTBHS IO MPEXHEMY Mec-
Ty npeObIBaHUSI UMYIIECTBA, HA KOTOPOE MOXET ObITh HAIlpaBJeHO Tpe-
6oBaHue, TUO0 HEJOCTATOUYHOCTH JIAaHHOTO UMYILECTBA ISl YIOBJIETBO-
perns TpeboBaHUI TpeOoBaTeNs, UCTIOMHUTEIbHBI YHHOBHUK COCTaB-
nsetT 00 aToM akT. MCIOTHUTEbHBIM YMHOBHUK, B TEYEHUE OJTHOTO JTHS
C MOMEHTA COCTaBJIEHUSl aKTa HalpapJiseT UCIOJHUTEIbHBIA TOKYMEHT
BMECTE C KONHUEN NAaHHOIO aKTa HUCIIOJHUTEIbHOMY YMHOBHHKY IO HO-
BOMY MECTY XUTEJIbCTBA WJIM NIPeObIBaHMS JOJIKHHUKA, MO0 IO €ro HO-
BOMY MeECTy pabOThl WM [0 HOBOMY MECTy HaXOXJEHHUS HMYILECTBa
JOOJXHUKA U MHCbMEHHO yBenomyisieT o0 aToM TpeboBarens, a Takxe
BBUIABIIMI HCIIOJIHUTEJIbHBIM JOKYMEHT Cyla Wiad Japyroud opradH. Ha-
IIPABJICHHBIA MCIIOJHUTEIbHBIM YMHOBHUKOM HCITOJIHUTENIBHBIN JIOKY-
MEHT JOJIXKEH NPUHATh B MPOU3BOACTBO APYrOMl HCIOJHUTEIbHBIA YU-
HOBHUK 10 COOTBETCTBYIOILEH TeppuTOpun. CHOpbl, BOZHUKIINE MEX-
Ay WCIOJHUTEIbHBIMA YMHOBHMKAMM B CBSI3M C MECTOM COBEpLICHUS
UCTIOJTHUTENIbHBIX JIEHCTBUM, PEIlaloTCs PYKOBOIAMTENEM CIyXObl HC-
MIOJIHEHMUS.

W3 BeimeykazaHHbIX HOpM 3akoHa “OO0 WCHOHEHWW CTaHOBUTCSH
SCHO YTO, CYIeOHBI aKT CYMTAETCS HCIOJHUTEbHBIM JOKYMEHTOM M
HallpaBJIeHUE MCIOJHUTEIBHOIO JIOKYMEHTA Ha HUCIIOJIHEHUE SBJIIETCA
npsMOi 00S13aHHOCTBIO CY/Ia, BBIHECIIEr0 COOTBETCTBYIOILEE pEelleHUE.
TpeboBaHUS OTHOCUTEIBHO OOS3aHHOCTH NOJIKHUKA IO COBEPIIECHHUIO
OIIPElNEICHHBIX HAEUCTBUM, UCIIONHAIOTCA B IOPAAKE U MeECTe, yKa3aH-
HOM B HCIIOJIHUTEIBHOM JOKYMEHTE.

B to xe Bpems, crarbeil 54 ynoMsHyTOro 3aKoOHa, PEryJUpYITCS
0COOEHHOCTH TPOM3BOJCTBA MO HECKOJIBKUM HCIIOJHUTEIBHBIM JIOKY-
MeHTaM. Ha ocHOBaHUM J1aHHOW CTaThU 3aKOHa, IIPU HAJIUYUU B CTPYK-
Type HCIOJIHUTENIbHBIX YAHOBHUKOB HECKOJIBKUX HUCIIOJTHUTENBHBIX J10-
KYMEHTOB B OTHOIIIEHUH TOIKHUKA, OHU OOBEAMHSIOTCS B 00Iee Mpo-
u3BOACTBO. IIpu ®TOM Ha MMyIIECTBO AOKHUKA Hajlaraercsd apecr B
oObeMe 001ell CyMMbl PacXoloB, MPEIIoyiaraeéMbIX JUIs YIOBJIETBOpE-
HUsl TpeOOBaHUSI, UCIIOJIHUTEIBHOIO IJIaTeXa U UCIIOJHUTENIbHBIX JIeii-
CTBUM, HE3aBUCUMO OT HAJIOXKEHUS HA HEro apecra Uil YHOBIIETBOpE-
HUA Opyroro ucka (uckos). [Ipu Hanmuuuy B CTPYKType OTHENIBHBIX CY-
AeOHBIX HCIOJIHUTENNEeH HECKOJbKUX MCIIOIHUTEIbHBIX JOKYMEHTOB B
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OTHOILIEHUU OIHOTO M TOTO XK€ JIOJDKHHMKA BBIOJHEHUE TMOJIO0XEHUIM
crath 54 ngaHHOTrO 3aKOHa OOecTeunBaeT PyKOBOAMTEb CIYXKObI HC-
MOJIHUTEIbHBIX YUHOBHUKOB.

Takum 00pa3oM, COIIaCHO CYTH BbIIIEyKa3aHHbIX HOpM 3akoHa “O0
ucnosHenun” u I'paxnpancko-IIponeccyanbnoro Kogekca, cyusl, B 1e-
nsx obecrieueHus: 3hPEeKTUBHOCTU UCTIOMHEHUS PEIICHUIA, JIOJIKHBI CO-
CTaBJIATh UX YETKO U B MOPSAAKE, OTBEUAIOIINM TPeOOBAHUSAM IPaxiaH-
CKO-TIPOLIECCYATTbHOTO 3aKOHOAATENIbCTBA, YUYMUTHIBAETCS TO, 4YTO Ha-
MpaBJIeHUE UCIIOJIHUTEJIbHOTO JIOKYMEHTAa Ha MWCIOJHEHUe, SBJIseTcs
npsMoii 003aHHOCTBIO CYIOB, IIPU COCTABJICGHUU UCHIOIHUTEIBHOTO J0-
KYMEHTa, [IPU HAIUYUU HECKOJIbKUX JIOJKHUKOB MO OJHOMY U TOMY Xe
CcyneOHOMY aKTy, a TaKXe eCJId TEPPUTOPUHU, UX TPOXUBAHMS, Pa3TUd-
Hble, HANPABJIATh UCIOJIHUTEJIbHBIN JTOKYMEHT B COOTBETCTBYIOIIUE OT-
AeJbl UCTIOJTHEHUS TI0 MECTY KUTEJIbCTBA AOIXKHUKOB B COOTBETCTBUM C
UX YUCIIOM.

Hecobmronenue cymamMu yKa3aHHBIX MTPaBWI, HE OCBOOOXIAeT UCTION-
HUTEIbHOTO YMHOBHUKA OT OOS3aHHOCTU HAPABJISITh UCTIOTHUTEIbHBIN
JOKYMEHT, B KOJIMYECTBE, COOTBETCTBYIOIIYIO CTPYKTYpY 10 MECTY XKH-
TEJIbCTBA JOJIKHUKOB B COOTBETCTBUHU C MX 4uCIOM. [IpunynurensHoe
UCTIOJTHEHUE CYNeOHBIX PEIIeHUI SBIIeTCS MPSIMON O0SI3aHHOCTHIO HC-
MOJIHUTENIbHBIX YHHOBHUKOB. Tak, B COOTBETCTBUM cO cTarbeld 2.1 3a-
KoHa “O0 HCMNOTHEHUU’, MPUHYIUTEIPHOE HMCIOJHEHUE pPEeIeHUH Cy-
JOB U APYruX opraHoB B A3zepOaiimxaHckoil PecnyOmimke ocymecTsisi-
€TCSl UCTIOJIHUTENIbHBIMA YUHOBHUKAMU.

Dro takxke BbITekaeT u3 crareil 10 u 24 3akona “O0 ucnogHeHUn .
ComtacHo crathe 24 yKa3zaHHOTO 3aKOHa, WCIIOJHUTENIBHBIA JTOKYMEHT
CUMTAETCSl HaIPaBJICHHBIM I10 KacaTe/IbCTBY IMPU HAINPaBIIEHUH HCIIOJ-
HUTEJIbHOTO JOKYMEHTa U3 OJHOU CTPYKTYPhI UCIIOJHUTEIBHBIX YMHOB-
HUKOB B JIPYIYI0O CTPYKTYpY 10 COOTBETCTBYIOLLEH TEPPUTOPUH.

[Tnenym Koncturynmonnoro Cyna Takxke CUYMTAET YTO, Cyi, IPUHSIB-
M pellieHue, TOJKEeH YEeTKO U CBOEBPEMEHHO COCTABUB HUCIIOJIHU-
TEJbHBIN JOKYMEHT, IOJIKEH HAIPaBUTh €r0 B COOTBETCTBYIOIIMIA OT/EN
UCIIOTHEHUSI U MPOKOHTPOJIUPOBATh CBOEBPEMEHHOCTb TMPUHSATUS HC-
MOJIHUTEJIbHBIM YMHOBHMKOM pELIEHHUs O Hayajia MPOU3BOACTBA.

Tax, B cooTBeTCcTBUH cO cTaThaMu 8.2 U 8.3 3akona “O0 ucrosHe-
HUU~’, WCIOJIHUTENIbHBII YMHOBHUK B TEYEHUE TpeX IHEH C MOMEHTa
MOJIy4YEHUs UCTIOTHUTEIBHOIO TOKYMEHTA MPUHUMAET pelieHue O Hava-
ne npousBoacTBa. Komnusi peleHus o Havajie NpOU3BOACTBA B TEUEHUE
OJIHOTO JIHS C MOMEHTa ero NpPUHSITHS Hampasigercsi TpeboBareno,
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JOJIKHUKY, a TaKXXe BbIIABIIIEMY UCIIOJIHUTEJbHBIN TOKYMEHT CyIy WiId
APYrOMYy OpraHy.

B crathe 26 3akona “O0 ucrnojgHeHUH YyKa3aHO 4YTO, KOHTPOJIb 3a
CBOEBPEMEHHBIM U NPABUJIbHBIM MCIIOJHEHUEM HCIOJHUTEIBHBIX JIOKY-
MEHTOB OCYLIECTBJISIETCS, B IIPEAEIaX CBOMX MOJTHOMOYMIA, PyKOBOAMTE-
JIEM HCIIOJTHUTEIBHOU CTPYKTYPBI CYIOM.

B cootBerctBumu co cratheit 21.1 3akona “O0 ucnosHeHUU”, MpoO-
W3BOJCTBO, HAYAaTOE HA OCHOBAHMM BBIIAHHOIO CYIAMU HCIOJIHUTEIIb-
HOTO JOKYMEHTAa, NMPUOCTAHABIMBAECTCS WM MPEKpallaeTcs CyIOM IO
MECTY HaXOXJIeHHUs UCIIOJIHUTEJIbHOIO YHHOBHUKA, a IIPOU3BOJICTBO, Ha-
4aTO€ Ha OCHOBAHUHU HCIIOJIHUTEJIbHOTO JOKYMEHTAa, BbIJAHHOIO aaMu-
HUCTPATUBHO-9KOHOMUYECKUM CYJIOM, — JaHHbIM aIMUHUCTPATUBHO-
®KOHOMUYECKUM CYIOM WJIM COOTBETCTBYIOUIUM aAMHUHUCTPATUBHO-3KO-
HOMHUYECKHM CYIOM IO MECTY HaXOXIEHHUS HCIOIHUTEIbHOIO YUHOB-
HUKA.

B cBs3u co crarweit 87.1 3akona “O6 ucnonnenun”, [lnenym Komn-
ctutymoHHoro Cyjna CYMTaeT BaXHbIM OTMETUTDH CJIEAyIollee.

Kak yxe ormeuanocs B [locranosnenuu Ilnenyma Konctutynmosn-
Horo Cyna ot 4 anpend 2012 roga “OTHOCUTENIBHO TOJIKOBaHUSI CTAThU
87.2 3akoHna “O0 ucnonHenuu” u crateu 2.1 AnmunuctparusHo-IIpo-
neccyanpHoro Kopekca Asepbaiimxanckoit Pecryonmuku™”, Obu1o ycTa-
HOBJIEHO 4YTO, CIIOPbI, BBITEKAIOIIME U3 pelleHul, aeicTBuil (Oezneii-
CTBUIA) UCIIOJIHUTEJIbHBIX YMHOBHUKOB B CBS3U C HCIIOJIHEHHEM pelle-
HUS Cyla, B COOTBETCTBUM cO crathed 2.1 AnmunucrparusHo-IIponec-
cyanpHoro Konekca, paccMarpuBaioTcs alMUHUCTPATUBHO-9KOHOMUYE-
CKUMU Cy/llaMU, B MOPSIKE aAMUHUCTPATUBHOTO IMPOW3BOACTBA. YUMThI-
Basl MPaBOBYIO MO3ULUIO, chopMupoBaHHyO [Tlnenymom KoHcTuTynmon-
Horo Cyna B [locTaHOBIEHNN OTHOCUTENIBHO MOACYAHOCTH CIIOPOB, BbI-
TEKAIIUX W3 pelieHui, aeicTBuii (06e3neHCTBUIl) HCIOIHUTENbHbBIX
YUHOBHHUKOB B CBSI3U C MCIIOJIHEHHEM pelleHus cyna, Muwum Menxnu-
cy AsepOaiimxanckoil PecnyOnuku ObUTO pEeKOMEHIOBAHO YCTPAHUTH
HECOOTBETCTBHE MeXy cratheil 87.2 3akona “O0 ucrnonHeHun” U CTa-
el 2.1 ApmunuctparuHo-IIponeccyanbnoro Konekca. [lpundgaro pe-
LIEHUE O TOM, YTO JI0 BHECEHUS B 3aKOHOJIATEIbCTBE COOTBETCTBYIOIINX
W3MEHEeHUH, MOJI0XEeHUE “‘Cyl MO MECTy HaXOXIEHUS UCIOJHUTESIbHO-
ro yMHoBHUKA~ crathk 87.2 3akoHa “OO0 ucnonHeHuu” IMoapa3yMeBa-
eTcsl KaK aJMUHUCTPATUBHO-DKOHOMUYECKUN CyI Ha TEPPUTOPUU Ha-
XOXIEHUS! UCIIOJTHUTEIBHOTO YNHOBHHKA.
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Ha ocHoBanmu 3akoHa AzepOaiimxanckoi Pecriyomuku “O BHeceHUH
u3MeHeHul B 3akoH AsepOaiimxkaHckoil PecrnyOnuku “O0 wucrnosHe-
Huu” ot 16 okta6ps 2012 roxpa, crates 87.1 3akona “OO6 ucronHe-
HUU”, U3JI0XKEeHa B clieayonieil penakiuu: “TpeboBareb WM JOKHUK
MOTYT OOXaJloBaTh JEHCTBUS WU 0Oe3 AeHCTBUS UCTIOJTHUTEILHOTO YH-
HOBHUKA, B CBA3U C UCIIOJTHEHUEM HUCIIOJTHUTENBHOIO JOKYMEHTA, B al-
MUHUCTPATUBHO-9KOHOMUYECKUH CY[, 10 MECTY HaXOXIEHUS UCIIOTHU-
TEJILBHOTO 4YMHOBHHUKA. 2Kasmo0a Ha JEHCTBUS MCIOJIHUTEIBHOTO YHHOB-
HUKa nojgaercd B TeyeHue 10 aHEH ¢ MOMEHTa COBEPLIEHUS COOTBET-
ctBytotero jevicteusi”. Crarbs 87.2 gaHHOro 3akoHa ObUla aHHYJIUPO-
BaHa, U3 CTaThbu 87.3 MCKIIIOYEHBI CJIOBA “WJIM OTKa3a OT COBEPIICHUS
JIAHHOTO JeHCcTBUA , cjioBa ‘B ctaThdx 87.1 m 87.2” 3amMeHeHBI CJIOBa-
MH “B crartbe 87.17.

B cBa3u ¢ stum Ilnenym Konctutynmonnoro Cypma otmedaer 4ro,
3aKOHOJaTe/Ib, C YCIOBHEM COOJIIOIEHNS KOHCTUTYLIMOHHBIX HOPM U
NPUHIUIIOB, CBOOOJIEH B YCTAHOBJIEHUU JII000# MOjienu B chepe UCod-
HEHUS CyleOHBIX pelleHUN.

YuuteiBag TO 4YTO, MCHOJHEHUE CYyleOHOro pelieHus SBISETCsS CO-
CTaBHOM 4YacThio MpaBa oOpamiarecs B cyn, [lmenym Konctutyrmonno-
ro cyda MoI4epKuBaeT 4To, MOJesb, BHIOpaHHAs! 3aKOHOJIaTeIeM B 9TOUN
cthepe, noskHa ObITh palMOHAIBHOM U 3((EKTUBHOM, B MPOTUBHOM
Cly4yae, 3TO MOXET NPUBECTH K HECBOEBPEMEHHOMY M HEBEPHOMY MHC-
MOJIHEHUIO CyIeOHOro pemeHusi, oOycinoBUB Hed((EKTUBHOCTh OCY-
HIECTBJICHUS MpaBa Ha CcyAeOHYI0 3alMTy U 0eCCMBICIEHHOCTh MPUHS-
tToro pemenusd. Kpome Toro, HeCBOEBpeMEHHOE U HEBEPHOE MCIIOJIHE-
HUe CyIeOHOro perieHus, MOXeT MOJopBaTh J0BepHe OOIIecTBa K Cy-
JNeOHOM BJIAaCTH.

OcHoBpIBadch Ha BbllIeyKazaHHOM, [Ilnenym Konctutyumonnoro Cy-
Jla CYUTAET YTO, CyH, BBIHECUIU PEILIeHUE, B COOTBETCTBUU CO CTaThei
236 I'paxknancko-IIpoueccyansnoro Kogekca, B ciiydasix, yKa3aHHbIX B
crathsix 228-232 nannoro Kopekca, paccMaTpuBaet Jieja, OTHOCUTEb-
HO oOecrieueHus UCTIOTHEeHUs pellieHus], a aIMUHUCTPATUBHO-9KOHOMHU-
YeCKHe CYyIbl, B COOTBETCTBUU AJIMUHUCTpaTUBHO-IIporieccyanbHbIM
Konekcom, ena OTHOCUTEIBHO CIOPOB, BBITEKAIOIIUX W3 PEeLICHUs,
necTBrui (0e31eiCTBII) MCIOIHUTEIbHOIO YMHOBHUKA, CBSI3aHHBIX C
UCIIOJTHEHUEM CylneOHOTo pelleHus B TMOPSJIKe aaMHUHHUCTPATHBHOTO
MIPOU3BOJICTBA.

YuutsiBag BeieykazanHoe, [Inenym Koncruryumonsnoro Cyna npu-
XOIUT K CJIEIYIOIIEMY BbIBOLY:
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-B COOTBETCTBUU C ToJioXkeHusiMu ctathu 60 Konctutynuu u crarei
7.8 u 26 3akona “O0 UCHOTHEHUN, IPU HATUYUU HECKOJIBKHMX JTOJXK-
HUKOB IO CylIeOHOMY aKTy, a TakXe KOrjga TEPpPUTOPHH UX IMPOXKHUBA-
HUS Pa3IUYHbl, Cyl, NPUHSBIIUNA JaHHBIA aKT, JIOJKEH HAlpPaBUTh HUC-
MOJIHUTEJIbHBIN JIOKYMEHT, COOTBETCTBYIOIIMI KOJIUYECTBY JOJIKHUKOB,
U B COOTBETCTBYIOIIYIO MCIOJHUTEIBHYIO CTPYKTYPY IO MECTY MX XKU-
TEJIbCTBA U MPOKOHTPOJUPOBATH CBOEBPEMEHHOE IMPUHSTHE HCIIOIHU-
TEJIbHBIM YUHOBHUKOM PEIIEHHUS O Hadyajie IPOU3BOICTBA IO UCIIOIHU-
TEPHOMY TOKyMEHTY. B TO ke Bpems, HecoONoieHne CydaMU BBIIIIEY-
Ka3aHHBIX TPaBWJI HE OCBOOOXIAET WCIOJHUTEIBHOTO YMHOBHUKA OT
00S13aHHOCTH HANPaBUTh HWCIOJHUTEIBHBIA JOKYMEHT, COOTBETCTBYIO-
IIUH KOJMYECTBY JIOJXKHUKOB, B COOTBETCTBYIOIIYIO UCIIOTHUTEIbHYIO
CTPYKTYpPY IO MECTY UX XKHUTEJIbCTBA;

-Cyll, NPUHSBILINI pelleH’e, B COOTBETCTBUU CO cTarbheil 236 I'pax-
nancko-IIpoueccyansnoro Kogekca, B citydadax, NpeayCMOTPEHHBIX CTa-
ThsiMu 228-232 nanHoro Kojekca, paccMaTpuBaer jiesia, OTHOCUTEIbHO
oOecrieueHus UCIOJIHEHUsl PellleHus, a aIMUHUCTPATUBHO-9KOHOMMYE-
CKHUe Cylbl, B cooTBeTcTBUM AamuHucTparuBHo-IIpoueccyaibubiM Ko-
JEKCOM, JieJla OTHOCUTEIBbHO CIIOPOB, BBITEKAIOIIMX W3 pPEUICHUsl, Ieu-
cTBUM (0€31eMCTBUI) MCIOJIHUTEIIbHOIO YMHOBHUKA, CBSI3aHHBIX C HC-
MOJTHEHUEM CYIeOHOTO peIIeHMs.

PykoonctBysice yactbio VI crareum 130 Koncrutyuuu AszepOaii-
axaHckoi Pecnybnmuku, cratesimu 60, 63, 65-67 u 69 3akona A3zep-
6aiimxanckoil Pecriyonmuku “O  Koncturyumonnom Cype”, Ilnenym
Kouncrurynumonnoro Cyna A3zepOaiimxanckoi Pecriyonuku,

HNOCTAHOBHUI:

1. B coorBercTBuM c nosnoxenusamu cratb 60 Koncruryuuum Aszep-
Gaiimxanckoi PecnyOnuku u crareit 7.8 u 26 3akona AzepOaiigxaH-
ckoil Pecnybnmuku “O0 ucnomHeHMM, NpPU HAIMYUU HECKOJIbKHUX
JOJKHUKOB T10 CylneOHOMY aKTy, a TakxXe KOrga TeppUTOpPUM UX Ipo-
KMBaHUSI PA3JIMYHBI, Cyl, MPUHABIUUI JaHHBIA aKT, JTOJIKEH HalpPaBUTh
UCTIOJTHUTENIbHBIA JOKYMEHT, COOTBETCTBYIOLIMI KOJIMYECTBY MOJIKHH-
KOB, U B COOTBETCTBYIOIIYI0 UCIOJIHUTEIbHYIO CTPYKTYpY IO MECTY UX
KHUTENNbCTBA U IPOKOHTPOJIUPOBATh CBOEBPEMEHHOE IPUHATHUE UCIOJ-
HUTEJIbHBIM YMHOBHUKOM pELIeHUs O Hayale IPOM3BOJCTBA 110 UCIOJ-
HHUTEJIbHOMY HOKyMEHTY. B To ke Bpems, HecoOmojieHHe CyIaMHu BbI-
IeyKa3aHHbIX IPaBUI HE OCBOOOXIAET HCIOJHUTEIbHOIO YMHOBHUKA
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OT 00SI3aHHOCTH HAIIPaBUTh WCTIOJTHUTENBHBIA JOKYMEHT, COOTBETCTBY-
0L KOJIMYECTBY JAOJKHUKOB, B COOTBETCTBYIOILYIO UCIIOJTHUTEIIBHYIO
CTPYKTYPY IO MECTYy UX XKHUTEJIbCTBA.

2. Cyn, NpUHSBIIMEI pELIEHUE, B COOTBETCTBUU CO cTarbell 236
['paxnmancko-IIponeccyansnoro Komekca A3sepbaiimxkanckoil Pecry6-
JIMKH, B CIydadx, IPeJyCMOTPEHHbIX crarbsamu 228-232 nannoro Ko-
JeKca, pacCMaTpUBaeT jiea, OTHOCUTEIbHO 0OecrieYeHus] UCTIOTHEHUS
pElIeHNs, a aIMUHUCTPATUBHO-9KOHOMUYECKHE CYIbl, B COOTBETCTBUU
AnvmunuctpartusHo-IIponeccyansupiMm - Komekcom  AzepOaiimkaHCcKOi
PecnyOnuku, nefia OTHOCUTENBHO CIIOPOB, BBITEKAOLIUX W3 peLleHHs,
nevicTBuil (Oe31eiCTBUI) UCIIOIHUTEIBHOIO YMHOBHHMKA, CBI3aHHBIX C
UCIIOJIHEHUEM CyIeOHOro pelieHusl.

3. I[NocranoBneHne BCTyMaeT B CHIY CO JHS OMyOJTMKOBAHUS.

4. IlocraHoBnenue omyOiaMKOBaTh B raserax "AsepOaifjxan"”,
"Pecnyomuka”, "Xanr razeru", "bakunckuii paboumii’ u “BecTHmKe
Koncruryumonnoro Cyna AzepOaiimxkanckoi Pecriyomuku.

5. [locranoBnenue SIBsIETCS OKOHYATETBHBIM U HE MOXET OBITh OT-
MEHEHO, U3MEHEHO WIN O(HULHMATIBPHO UCTOJKOBAHO HU OJHUM OPraHOM
WIH JIULOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Vergi Macollasinin 175.1 vo 176.4-cii
maddslarinin bazi miiddaalarinin sorh edilmasina dair

3 sentyabr 2015-ci il Baki sohori

Azorbaycan Respublikasi Konstitusiya Moahkamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Stidabe Hasenova, Ceyhun
Qaracayev, Rafael Qvaladze (meruzagi-hakim), Isa Necefov ve Kamran
Sefiyevden ibarat torkibda,

mohkame katibi Elmaddin Hiiseynovun,

maragqli subyektlorin niimayendaleri Sirvan Apellyasiya Mohkomasi-
nin hakimi Tofiq Heyderovun, Azarbaycan Respublikast Milli Maclisi
Aparatinin Iqtisadi qanunvericilik sébesinin miidir miiavini R6vsen Mu-
radovun,

ekspert Baki Dovlet Universitetinin Miilki proses vo kommersiya hiiqu-
qu kafedrasinin dosenti, hiiquq tlizre folsefe doktoru Afet Mirzayevanin,

mitoxassislor Azarbaycan Respublikasi Ali Mahkemasinin hakimi
Azoar Hiiseynovun, Baki Apellyasiya Mohkomasinin hakimi Nuraddin
Mustafayevin, Azarbaycan Respublikast Vergilor Nazirliyinin Hiiquq
bas idaresinin raisi, bag vergi xidmaeti miisaviri Samire Musayevanin is-
tiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati lizre agiq mahke-
mo iclasinda Sirvan Apellyasiya Mohkomaosinin miiraciati osasinda
Azarbaycan Respublikas1 Vergi Macallasinin 175.1 ve 176.4-cii madde-
lerinin bazi miiddaalarinin serh edilmasine dair konstitusiya isine baxdi.

[s tizre hakim R.Qvaladzenin maruzasini, maraqli subyektlarin niima-
yondalarinin ve miitoxessislorin ¢ixislarini, ekspertin royini dinlayib, is
materiallarin1 arasdirib miizakire ederek, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu
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MUODYYON ETDI:

“Ingaat Istehsalat Tochizat-2008” Mohdud Mosuliyyetli Comiyyati
Azoarbaycan Respublikast Vergiloer Nazirliyi yaninda Vergi Auditi De-
partamentine garsi iddia orizesi ilo mehkemaye miiraciet edarok, 16
sentyabr 2013-cii il tarixli seyyar vergi yoxlamasi aktinin menfoat ver-
gisinin 2012-ci ilde 7.148,22 manat meblaginds azaldilmis hesab edilon
ve hoamin mablage gore 3574,11 manat meblaginda maliyye sanksiyasi
totbiq edilmasi toklif olunan, olave deyer vergisinin (bundan sonra —
oDV) 2012-ci ilde 54175,33 manat meblaginds azaldilmis hesab edilon
vo hamin mabloage gore 27087,67 manat mablaginde maliyye sanksiya-
s1 totbiq edilmasi toklif edilon hissalerinde osassiz hesab edilmasini,
vergi 0dayicisinin vergi qanunvericiliyinin pozulmasina géro mosuliy-
yote calb edilmasi haqqinda 30 oktyabr 2013-cii il tarixli goerarin lagv
edilmesini, hesablanmis mablaglorin Mahdud Masuliyyetli Comiyyatin
soxsi hesab verogesinde azaldilmasini xahis etmisdir.

Sirvan Inzibati-Iqtisadi Mehkemasinin 19 mart 2014-cii il tarixli qe-
rar1 ile iddia temin edilerak sayyar vergi yoxlamasinin naticalari qismen
— manfoat vo ODV hisselerinde logv edilmisdir.

Sirvan Apellyasiya Mohkemesinin Inzibati-Iqtisadi Kollegiyasinin 23
iyul 2014-cii 1l tarixli gorar ile vergi orqaninin apellyasiya sikayaoti to-
min edilmeamis, birinci instansiya mehkemasinin gorar1 deyisdirilmaden
saxlanilmisdir.

Azorbaycan Respublikasi Ali Mehkemasinin Inzibati-iqtisadi Kolle-
giyasiin 4 noyabr 2014-cii il tarixli qorar1 ilo apellyasiya instansiyasi
moahkamesinin gorar1 legv edilmis vo is tokrar baxilmasi liglin hemin
mohkemaye qaytarilmisdir.

Iso yeniden baxan Sirvan Apellyasiya Mohkomesi Azerbaycan Res-
publikas1 Vergi Macallasinin (bundan sonra — Vergi Macallasi) 175.1
vo 176.4-cli maddeloerinin Azarbaycan Respublikast Nazirlor Kabineti-
nin 2007-ci il 30 dekabr tarixli 219 nomrali Qerarn ile tosdiq edilmis
“Vergi 0doayicisine verilmis vergi hesab fakturasi lizro alinmis mallarin
(is vo xidmatlerin) deyeri 6danilorken ©DV-nin 6denilmasi, ©DV-nin
depozit hesabinda ucotun aparilmasi, ©DV-nin hearaketi, bu hesab iizro
aparilan emoliyyatlardan ©DV-nin avezlesdirilmesi ve dovleat biidcesi-
no kociiriilmeasi Qaydalari”nin (bundan sonra — Nazirlor Kabinetinin
2007-ci il 30 dekabr tarixli Qerar ilo tosdiq edilmis Qaydalar) 1.4-cii
bondi ilo alageli sokilde sorh edilmasine dair Azarbaycan Respublikasi-
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nin Konstitusiya Mehkamesine (bundan sonra — Konstitusiya Mahke-
masi) miiraciot etmisdir.

Konstitusiya Mehkemasinin Plenumu miiraciatlo bagli asagidakilarin
geyd edilmasini zoruri hesab edir.

Konstitusiya Mahkemesi Plenumunun formalasdirdigi hiiquqi mov-
geye gore Azerbaycan Respublikast Konstitusiyasinin (bundan sonra —
Konstitusiya) 73-cli maddasinde tosbit olunmus vergi 6demak veozifasi
dovlatin sartsiz telebi kimi biitiin vergi 6dayicilerine samil olunur. Ver-
gilori 6demak (o ciimledan qanunvericiliklo miioyyon edilmis miivafiq
vaxtda ve miqdarda) har bir sexsin konstitusiya vezifelerinden biridir.
Vergi 6dayicisi qanunla nazerde tutulmus qaydada dovletin xezinasino
miioyyon pul mablogi soklinde ddenilmeli olan emlakinin miieyyen his-
sosine dair 6z miilahizesine uygun serencam vers bilmaz ve bu mable-
£1 miitomadi olaraq dovletin xeyrino kegirmoayo borcludur. ks toqdirde
dovlatin, hemg¢inin diger sexslerin hiiquqlar1 ve qanunla qorunan marag-
lar1 pozulmus olar.

Vergi 6dayicisinin bu vezifesinde cemiyyetin biitiin lizvlerinin icti-
mai maraqlari1 6z aksini tapmisdir. Buna gore dovlet yalniz vergi 6doayi-
ciloerinin deyil, hem¢inin comiyyatin digar tizvlerinin de hiiquq ve qanu-
ni monafelorinin qorunmasi magsadile vergi hiiquq miinasibatlarini ton-
zimlomak sahasinde gqanuni tedbirlor gérmek hiiququna ve vezifesine
malikdir (Konstitusiya Mehkemasi Plenumunun 12 yanvar 2011-ci il ta-
rixli, 7 dekabr 2011-ci il tarixli, 12 mart 2012-ci il tarixli, 9 sentyabr
2013-cii il tarixli Qorarlart).

Qeyd olunmalidir ki, Konstitusiyanin 94-cii maddesinin I hissesinin
15-c1 bandina miivafiq olaraq qanunverici maliyye foaliyyatinin asasla-
rina, vergilera, riisumlara ve 0denislera dair iimumi gaydalar miioyyen
edir. O, miistaqil olaraq vergitutmanin asas elementlorini ve vergilerin
miqdarini, vergi odeyicilerinin ve vergitutma obyektlorinin torkibini,
vergi deracelarinin névlerini, vergi dovriiniin davamliligini, vergi baza-
sinin mieyyonlasdirilmasi liclin gorokli olan dayer ve kemiyyeat goste-
ricilorini, vergilorin hesablanma qaydasini ve s. miioyyen edir.

Konstitusiya miiddealarina esaslanan Vergi Macollosi Azerbaycan
Respublikasinda vergi sistemini, vergitutmanin imumi osaslarini, vergi-
loerin miieyyon edilmesi, 6denilmasi ve yi1gilmasi qaydalarini, vergi 6de-
yicilerinin ve dovlet vergi orqanlarinin, habelo vergi miinasibatlorinin
diger istirak¢ilarinin vergitutma masalaleri il bagl hiiquq ve vezifale-
rini, vergi nazaratinin forma ve metodlarini, vergi ganunvericiliyinin po-
zulmasina gore mosuliyyati, dovlet vergi orqanlarinin ve onlarin vozife-
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li soxslorinin hoaroketloerinden (heraketsizliyinden) sikayet edilmasi
qaydalarin1 miieyyen edir (Vergi Macallosinin 1.1-ci maddasi).

Vergi Macallasinin 6-c1 maddasinda nazerde tutulmus dovlet vergi-
lerinin sirasinda oalave deyer vergisi miioyyon edilmisdir.

Olave dayer vergisinin anlayisi, vergi 6dayicilorinin hiiquqi statusu,
vergitutma obyekti, vergi 6demoakden azad edilme, biidcoye 6domaelor
miayyen edilorken avezlesdirilon ©ODV ve diger maselalor Vergi Mo-
collesinin XI Faslinds nezerde tutulmusdur.

Hoamin Macsallenin 153-cii maddesine osasen olave doyer vergisi
vergi tutulan dovriyyaden hesablanan verginin meablagi ile bu Macalle-
nin miiddealarina uygun olaraq verilon elektron vergi hesab-fakturalara
vo ya idxalda ©DV-nin 6denildiyini gosteren senadlere miivafiq surat-
do avozlagdirilmali olan verginin mablagi arasindaki forqdir.

Maddenin metninden ve mahiyysatinden goriindiiyii kimi, hesabat
dovrii erzinde 6denilmali olan ©DV-nin mablaginin hesablanmasi ti¢lin
asagidaki gostoricilor miioyyon edilmelidir:

* vergi tutulan dévriyyaden hesablanan verginin mablagi;

* elektron vergi hesab-fakturalara ve ya idxalda ©DV-nin 6denildi-
yini gostoron senadlera miivafiq suratde avezlesdirilmeli olan verginin
mablagi.

Hesabat dovrii erzinde bu iki gosterici arasindaki foerq 6denilmeli
©DV-nin meblagidir.

Vergi Macsllasinin 173.1-ci maddasinde vergi tutulan dovriyyeden
hesablanan verginin mablagi gosterilmisdir. Homin maddeye osasen
ODV-nin deracesi har vergi tutulan emaliyyatin ve her vergi tutulan id-
xalin deyerinin 18 faizidir.

Hoamin Macallenin 175.1-ci maddesine gore bu maddeds basqa hal-
lar nazarde tutulmamisdirsa, ovezlasdirilon ©DV-nin mablagi vergi
odoyicisine verilmis elektron vergi hesab-fakturalar1 tizre nagdsiz qay-
dada (mal, is ve xidmet toqdim edenin bank hesabina birbasa nagd gay-
dada 6denislor istisna edilmoaklo) 6demaler tizro ©DV-nin depozit hesa-
bina ve bu hesab daxilinde aparilan emsliyyatlarda 6denilon vergi mab-
logi sayilir.

Goriindiiyli kimi, homin maddade iki név 6demeler nazerds tutul-
musdur:

— elektron vergi hesab-fakturalar1 iizre nagdsiz qaydada (mal, is ve
xidmat teaqdim edanin bank hesabina birbasa nagd qaydada 6denisler is-
tisna edilmoklo) 6demsler;
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— 9DV-nin depozit hesabina ve bu hesab daxilinds aparilan emsaliy-
yatlarda 6denilen vergi.

Konstitusiya Mehkamasinin Plenumu hesab edir ki, birinci halda séh-
boat 6dema ameliyyatlarinin ©DV-siz deyarinden, ikinci halda ise 6de-
nilmis verginin mablagindan gedir.

Belo noaticoyo golorken Konstitusiya Mahkemaesinin Plenumu qanun-
verici torafindon Vergi Macollosinin 175.1-ci maddasinde edilmis doyi-
sikliklore asaslanir.

Belo ki, homin maddenin 1 yanvar 2003-cii il tarixedek qiivvede ol-
mus redaksiyasina asason avezlosdirilon ©DV-nin mablagi vergi 6doyi-
cisine verilmis vergi hesab-fakturalari iizro nagdsiz qaydada 6denilmis
verginin mablagi sayilirdi. Bu zaman yalniz ODV hissasinin nagdsiz
qaydada 6denilmaesi teleb olunurdu ve emseliyyatin ODV-siz deyerinin
hans1 qaydada 6denilmesine dair heg bir sort movcud deyildi.

“Azerbaycan Respublikasinin Vergi Moacollosine olave vo doayisik-
liklor edilmasi barada™ Azerbaycan Respublikasinin 2003-cii il 28 no-
yabr tarixli 519-IIQD némrali Qanununa o&sasen Vergi Macallesinin
175.1-ci maddesinde “nagdsiz qaydada Odenilmis” sozleri “nagdsiz
gaydada (mal, is vo xidmet toeqdim edenin bank hesabina birbasa nagd
qaydada 6denisler istisna edilmoakle) aparilmis 6demslerde™ sozleri ilo
ovoz edilmisdir. Bu deyisiklik neticesinde ovezloasdirilon ©DV-nin
mabloagi nagdsiz qaydada aparilmis 6demelerde verginin mablagi hesab
olunmusdur. Naticede, emaliyyatin hem 9DV-siz dayerinin, hom do
ODYV hissesinin nagdsiz qaydada 6denilmasi hemin verginin avezlosdi-
rilmasina hiiquq vermisdir. “Mal, is vo xidmat toqdim edonin bank he-
sabina birbasa nagd qaydada 6doanisler” nagdsiz qaydada aparilmis 6de-
molorin terkibine aid edilmemisdir. Beloliklo, “mal, is vo xidmaet toq-
dim edenin bank hesabina birbasa nagd qaydada 6denislor” aparildig
halda ©DV-nin 6denilme formasindan asili olmayaraq hemin verginin
ovozlosdirilmesi istisna olunmusdur.

Vergi Macollosinin 175.1-c1 maddeasine edilmis sonuncu doyisiklik-
lor iso (Azerbaycan Respublikasinin 2007-ci il 6 noyabr tarixli 472-
IIIQD némrali Qanunu; Azarbaycan Respublikasinin 2009-cu il 19 iyun
tarixli 835-1IIQD nomrali Qanunu) vergi tutulan emsliyyatin 9DV-siz
deyerinin 6denilmesi qaydasi ile bagl olmamigsdir.

Belaliklo, Vergi Macallasinin 175.1-ci maddesinin qiivvede olan re-
daksiyasinda evezlesdirilon ODV-nin miieyyen edilmesi moaqgsadleri
ticlin mal, 1s vo xidmat toqdim edenin bank hesabina birbasa nagd qay-
dada 6denislorin aparildigt hallar istisna edilmisdir.

58



Gostorilonleri nozere alaraq, Konstitusiya Mehkemasinin Plenumu
belo bir naticoye golir ki, Vergi Macsllesinin 175.1-ci maddesinin
“nagdsiz qaydada 6demaler” miiddeas: teqdim edilmis mallarin, goriil-
mis islerin ve ya gosterilmis xidmatlorin ©DV-siz dayerinin nagdsiz
gqaydada (mal, is ve xidmet toqdim edenin bank hesabina birbasa nagd
qaydada 0denisler istisna edilmaklo) 6denilmasini nezards tutur.

Vergi Macallasinin 176.4-cli maddesine miivafiq olaraq ©DV-nin
odayicilari olmayan alicilara perakende mal gonderildikds ve ya xidmet
gostorildikde, elektron vergi hesab-fakturasi evezine qobz ve ya ¢cek ve-
rile bilar. Qabzlar, ¢eklar, miioyyon edilmis qaydada tortib edilmayoan
elektron vergi hesab-fakturalari, nagd aparilan emeliyyatlarin rosmilos-
dirildiyi senadler bu Macsllenin 175-ci maddasinin magsadlari iigiin
verginin avozloasdirilmasine asas vermir ve bu Macellonin digar madde-
lorinde gostorilon miiddealardan asili olmayaraq aparilan avezlosdiril-
mo etibarsiz hesab edilir.

Bu madde ©DV-nin 6denilmasini tosdiq edon, lakin vergi moblagi-
nin avozloagdirilmasine asas vermoayon senadlori miioyyen edir. Bunla-
ra ©DV-nin ddayicilari olmayan alicilara parakende mal gonderildikde
vo ya xidmet gostoarildikds verilmis gobz ve ya ¢eklor; miiayyon edilmis
qaydada tertib edilmayen elektron vergi hesab-fakturalari; nagd aparilan
amoliyyatlarin resmilesdirildiyi senadlor aid edilmisdir.

Goriindiiyii kimi, alicinin ©DV maqsadlari li¢lin geydiyyatda olub-ol-
mamasindan asili olmayaraq ©DV-nin avezlasdirilmesine hiiquq ver-
moyon senadler, o climloden “nagd aparilan emeliyyatlarin resmiloesdi-
rildiyi senadlor” ©DV-nin avozlosdirilmesine asas vermir.

Gosterilonlera asasen Konstitusiya Mehkemasinin Plenumu hesab
edir ki, Vergi Macollasinin 176.4-cii maddesinin “nagd aparilan emaliy-
yatlar” miiddeasi toqdim edilmis mallarin, goriilmiis islorin ve ya goste-
rilmis xidmatlorin istor ©DV-siz deyerinin, istorse do ©DV-nin mable-
ginin nagd qaydada 6denildiyi emeliyyatlar1 ehtiva edir. Bu zaman toq-
dim edilmis malin, goriilmiis isin vo ya gostorilmis xidmetin ODV-siz
doyeri ve ya ©DV-nin meblogi nagd qaydada odonildikde, aparilan
ovozlosdirme ctibarsiz hesab edilir.

Konstitusiya Mahkemasinin Plenumu hemcinin beloe noaticoyo golir
ki, Vergi Macollasinin 175.1 ve 176.4-cli maddsalerinin menasina gore
toqdim edilmis mallarin, goriilmiis islorin ve ya gostorilmis xidmatlorin
ODV-siz deyeri yalniz nagdsiz qaydada (mal, is ve xidmet toqdim ede-
nin bank hesabina birbasa nagd qaydada odenislor istisna edilmokls)
tam olaraq 6denildikde, ©DV-nin mablagi iso ©ODV-nin depozit hesabi-
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na vo bu hesab daxilinde aparilan emeliyyatlarla 6denildikds vergi 6de-
yicisine verilmis elektron vergi hesab- fakturasi iizro 6denilmis vergi
moblagi ovozlosdirilon ©DV-nin moblogi sayilir.

Konstitusiya Mahkemasinin Plenumu Vergi Macallasinin geyd olu-
nan maddalerinin Nazirlor Kabinetinin 2007-ci il 30 dekabr tarixli Qo-
rar1 ilo tosdiq edilmis Qaydalarin 1.4-cili bandi baximindan sorhi ile bag-
It miiraciatde qaldirilan masaloaye dair qeyd edir ki, bu Qaydalar “Azer-
baycan Respublikasinin Vergi Macollosine salaveler ve doayisiklikler
edilmesi haqqinda” Azerbaycan Respublikasinin 2007-ci il 6 noyabr ta-
rixli 472-11IQD némrali Qanununun totbiq edilmosi barede” Azerbay-
can Respublikasi1 Prezidentinin 2007-ci il 14 dekabr tarixli 675 nomrali
Formaninin icrasinin tomin edilmesi ile alagedar gebul edilmisdir.

Hoamin Qaydalarin 1.4-cii bondinin ilkin redaksiyasina osasen malla-
11 (isleri, xidmatloari) alan soxs (bundan sonra — alic1) terefinden vergi
hesab-fakturalarinda gosterilon mallarin (islerin, xidmetlerin) ©DV-siz
doyeri hemin mallar1 (isleri, xidmetleri) taqdim eden sexsin (bundan
sonra — satic1) bank hesabina, O9DV-nin meblagi iso ODV-nin depozit
hesabina kogiiriilmelidir.

Daha sonra Nazirlor Kabinetinin 2008-ci il 16 fevral tarixli 47 nom-
roli Qorar1 ilo Nazirlor Kabinetinin 2007-ci il 30 dekabr tarixli Qorar1 ilo
tosdiq edilmis Qaydalarin 1.4-cii bendinden “bank™ sozii ¢ixarilmisdir.

[lkin olaraq geyd etmok lazimdir ki, Nazirlor Kabinetinin 2007-ci il
30 dekabr tarixli 219 nomrali Qorar ilo miivafiq Qaydalarin tesdiq edil-
moasindan bu Qaydalara doyisiklik edilmasi barede 2008-ci il 16 fevral
tarixli 47 nomrali Qorarin gobul edildiyi tarixedek Vergi Macoallosinin
175.1-ci maddesinde her hansi deyisiklik edilmemisdir. Basqa sozlo,
avozloesdirilon ©DV-nin miieyyon edilmesi ilo bagli vergi qanunverici-
liyinin miiddealar1 oldugu kimi qiivvede olmus ve hazirda da qiivvede-
dir. Buna gore Nazirlor Kabinetinin 2008-ci il 16 fevral tarixli 47 nom-
roli Qoararmin gobul edilmesi avezlasdirilon O©DV-nin miiayyen edilma-
st gaydasini deyismemisdir.

Bundan basqa nazere alinmalidir ki, ganunverici Konstitusiyanin 94-
cli maddasinds 6z oksini tapmis maselaleri tenzimloyerken, onlarin an
mihiim ve asash xarakter dasiyan teraflerini miioyyen etmokls artiq qa-
nunvericilik qaydasinda nizamlanmis normalar1 konkretlogdirmoak vo
hoyata ke¢irmok maqsadile miivafiq icra hakimiyyaeti orqanina qaydalar
mileyyon etmoak salahiyyati vere bilar.

Konstitusiyanin 149-cu maddesinin V hissesinin mezmununa, habelo
Konstitusiya Mahkemaosi Plenumunun “Sehid adinin ebadilesdirilmasi
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vo sohid ailelarine edilon gilizastlor haqqinda” Azearbaycan Respublika-
st Qanununun 1-ci maddasine dair” 30 dekabr 2008-ci il tarixli Qorarin-
da ve “Herbi qulluggularin statusu haqqinda” Azerbaycan Respublikasi
Qanununun 11-ci maddasinin 1-ci bandinin iyirminci abzasinin vo Azer-
baycan Respublikasinin 1997-ci il 3 oktyabr tarixli Qanunu ile tesdiq
edilmis “Herbi xidmetke¢mo hagqinda” Osasnamenin 121-ci maddesi-
nin ikinci hissesinin sorh edilmasine dair” 28 mart 2014-cii il tarixli Qo-
rarinda ifade olunan hiiquqi mévqgeyina gore, Nazirlor Kabinetinin qo-
rarlar1 konstitusiya norma ve prinsiplerine, hamiligla gebul edilon iimu-
mi prinsiplere, ganunlara ve Azerbaycan Respublikasi Prezidentinin for-
manlarina zidd olmamalidir.Buna miivafiq olaraq qanunlarin icrasi ile
olagadar gebul edilon Nazirlor Kabinetinin goerarlari hemin ganunun
moagsadlerine uygun olmali, mezmununu deyismemsali, qganunda miiay-
yon edilon masalaleri tenzimlomsalidir.

Tesadiifi deyil ki, Vergi Macollasinin 2.2-ci maddesinde tosbit edil-
misdir ki, bu Macallenin asasinda ve ya onun icrasi maqsadi ile gabul
edilmis normativ- hiiquqi aktlar bu Macellenin miiddealarina zidd olma-
malidir.

Gosterilenleri nezers alaraq, Konstitusiya Mehkemsasinin Plenumu
belo noaticoyo golir ki:

— Vergi Macollasinin 175.1-ci maddesinin “nagdsiz qaydada 6demae-
lor” miiddeas1 toqdim edilmis mallarin, goriilmiis islorin ve ya gostoril-
mis xidmatlarin ©DV-siz deyerinin nagdsiz qaydada (mal, is ve xidmat
toqdim edenin bank hesabina birbasa nagd qaydada Odenislor istisna
edilmoekle) 6denilmasini nazerds tutur;

— Vergi Macollosinin 176.4-cii maddesinin “nagd aparilan emsliyyat-
lar” miiddeaas1 toqdim edilmis mallarin, goriilmiis islorin ve ya gosteril-
mis xidmatloarin ister O©DV-siz dayerinin, isterse do ©DV-nin mablagi-
nin nagd qaydada 6denildiyi emeliyyatlar1 ehtiva edir. Bu zaman teqdim
edilmis malin, goriilmiis isin ve ya gosterilmis xidmatin ODV-siz doye-
11 vo ya ©DV-nin moblogi nagd qaydada ddenildikde, aparilan avozlos-
dirmo etibarsiz hesab edilir;

— Vergi Macallasinin 175.1 vo 176.4-cii maddalorinin manasina gore
toqdim edilmis mallarin, goriilmiis islerin vo ya gosterilmis xidmetlorin
ODV-siz dayeri yalniz nagdsiz qaydada (mal, is ve xidmaet toqdim ede-
nin bank hesabina birbasa nagd qaydada 6denislor istisna edilmoklo)
tam olaraq 6denildikde, ©DV-nin mablagi iso ©DV-nin depozit hesabi-
na vo bu hesab daxilinde aparilan emeliyyatlarla 6denildikde vergi 6de-
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yicisind verilmis elektron vergi hesab- fakturasi iizro 6denilmis vergi
moblogi avozlosdirilon ©DV-nin moblogi sayilir.

Azerbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissesini, “Konstitusiya Mahkemasi haqqinda” Azearbaycan Respubli-
kas1 Qanununun 60, 62, 63, 65-67 vo 69-cu maddalarini rehber tutaraq,
Azorbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikast Vergi Macallasinin 175.1-ci maddasinin
“nagdsiz qaydada 6demeler” miiddeasi toqdim edilmis mallarin, goriil-
miis islorin vo ya gostorilmis xidmatlerin ©DV-siz deyerinin nagdsiz
gaydada (mal, is vo xidmet toeqdim edenin bank hesabina birbasa nagd
qaydada 6denisler istisna edilmoklo) 6denilmesini nezerde tutur.

2. Azarbaycan Respublikas1 Vergi Macellosinin 176.4-cli maddesinin
“nagd aparilan emsliyyatlar” miiddeas: teqdim edilmis mallarin, goriil-
mis islerin ve ya gosterilmis xidmetlerin ister ©DV-siz deyarinin, istor-
so do ©DV-nin mabloginin nagd qaydada ddenildiyi emeliyyatlar: ehti-
va edir. Bu zaman toqdim edilmis malin, goriilmiis isin vo ya gostorilmis
xidmetin ©DV-siz deyeri ve ya ©DV-nin meblogi nagd qaydada d6denil-
dikda, aparilan avezlasdirme etibarsiz hesab edilir.

3. Azerbaycan Respublikas1 Vergi Macellosinin 175.1 vo 176.4-cii
maddalarinin manasina gore toqdim edilmis mallarin, goriilmis islerin
vo ya gostorilmis xidmatloerin ©DV-siz doyeri yalniz nagdsiz qaydada
(mal, is ve xidmat toqdim edenin bank hesabina birbasa nagd qaydada
Odenisler istisna edilmoaklo) tam olaraq 6denildikde, ©DV-nin mablogi
1so ©DV-nin depozit hesabina ve bu hesab daxilinde aparilan emaliyyat-
larla 6denildikde vergi 6deayicisine verilmis elektron vergi hesab faktu-
rasi lizro 0denilmis vergi mablogi ovezlosdirilon ©DV mablagi sayilir.

4. Qorar dorc edildiyi glinden qiivveye minir.

5. Qorar “Azerbaycan”, “Respublika”, “Xalq qoezeti”, “Bakinski ra-
bog¢i” gozetlorinde ve “Azerbaycan Respublikasi Konstitusiya Mahke-
moasinin Malumati”’nda darc edilsin.

6. Qorar gotidir, hec bir orqan ve ya soxs terofindon logv edile, de-
yisdirile vo ya resmi tofsir edile bilmaz.

62



UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIIKAHCKOUW PECITYBJIMKU

O ToIKOBaHMU HEKOTOPBIX MoI0xeHUil crareid 175.1 u 176.4
Hanorosoro Kogekca A3zepbaiimkanckoii Pecnyoauku

3 centa0pa 2015 roaa ropoa baky

[Mnenym Koncrurynmonnoro Cyna AzepOaitikanckoi Pecniybiuku B
cocrape ®apxanga AOmymiaeBa (mpencenatenb), Conbsl CaiMaHOBOM,
Cyna6wr 'acanoBoii, [Ixxeiixyna 'apamxaeBa, Pacasnga I'Bananze (cymbs-
noknanuuk), Ucel Hamxadosa u Kampana [laduesa,

C y4acTHEM ceKperaps cyna DnbMeaavHa 'yceiiHoBa,

npejcTaBUTeIell 3auHTEpeCcOBaHHBIX CyOBeKTOB — cyiapu LllupBan-
cKoro anesuiaiuoHHoro cyga Todura ['eiinapoBa, 3amecTuTeNns 3aBey-
IOLIET0 OTHEJIOM DKOHOMUYECKOIO 3aKOHOAATENbCTBA Arntapata Muum
Memknuca Azepbaiimxanckoii Pecriyonuku Posmiana Mypanosa,

aKcnepra — JoueHTa Kadenpsl ['paxiaHcKO-IpoliecCyalbHOTO U
KoMMepYeckoro npasa bakuHckoro ['ocymapcTBeHHOro YHuBepcurera,
naokTopa ¢uinocopun no npasy Adger Mup3oeBoi,

cnenuanuctoB — cyabu BepxosHoro Cyma AsepOaiimxaHckoii Pec-
nyonuku Asepa I'yceitHoBa, cyapu BakMHCKOro aneuisiuoOHHOro cyna
Hypennuna Mycradaesa, HauanbHUKa [T1aBHOTO IOpUAMYECKOTO YIIPaB-
neHuss MUHUCTEPCTBAa HAJIOTOB, IJIABHOTO COBETHUKA HAJIOTOBOW CITyX-
6b1 Camupsl Mycaesoii,

B cootBeTcTBUHU ¢ YacThio VI cratem 130 Koncturynum A3zepOaii-
mxaHcKoW PecnyOnmku paccMOTpen B OTKPHITOM CyAeOHOM 3acelaHuu
B MOpPsIKE 0COOOr0 KOHCTUTYLIMOHHOTO IPOM3BOACTBA HAa OCHOBAHUU
oOpatienus LllupBaHCcKOro aneuisUUOHHOTO Cyla KOHCTUTYIIMOHHOE
JeJI0 O TOJIKOBAaHMM HEKOTOPBIX mojioxeHui crateit 175.1 u 176.4 Ha-
noroBoro Konekca AzepOaitikanckoii Pecriyomukm.

3acnymas goknan cyapu P.I'Bananze mo nemy, BRICTYIUIEHHS MPECTa-
BUTEJIell 3aUHTEPECOBAHHBIX CYOBEKTOB U CHEIMATUCTOB, 3aKII0UEHUE
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DKCIIepTa, UCCIIe0BaB U oOcyauB Marepuaibl aena, [Inenym Koncrury-
muonHoro Cyna AszepOaiimxaHckoil Pecriyomuku

YCTAHOBMUHII:

OO1ecTBO ¢ orpaHMYeHHOM OoTBeTcTBeHHOCThI0 “MHimaar HMcrexca-
nat Temxxuzat — 20087, oOpaTW/IOCh B Cyd C HMCKOBBIM 3asBJIEHHUEM
nporus JlenapraMeHTa HajJIoroporo ayaura npu Munucrepcrse Hao-
roB AszepOaiikanckoii Pecniybiuku ¢ mpock00i mpu3HaTh HEOOOCHO-
BAHHBIM aKT BbIE3IHON HaIOroBoii npoepku ot 16 centsaOps 2013 ro-
Ja B 4acT4X, yCTaHaBJIMBAWOIIKMX cokKpaiieHue 3a 2012 rox Hamora Ha
npubsulb B pasMepe 7.148,22 mMaHar W OpemiararoluxX IMpUMEHEHHUe
(pMHAHCOBOW CaHKLMU 3a 3Ty CyMMy B pa3smepe 3.574,11 manar; ycra-
HaB/IMBaOIMX cokpaineHue 3a 2012 roxg Hanora Ha JA00aBJIEHHYIO CTO-
umocth (nasiee HIC) B pasmepe 54.175,33 maHar u npemjiararouimx
NpuMeHeHne (PUHAHCOBOM CAHKIMHU 3a YKa3aHHY0 CyMMY B pa3Mmepe
27.087,67 maHaT; OTMEHUTh PELIEHUE O NPUBJIECYEHUH HaJIOrOIIATENb-
IIMKa K OTBETCTBEHHOCTHU 3a HapyLIEHUE HAJIOTOBOTO 3aKOHOAATENBCT-
Ba oT 30 oxTs6pst 2013 roga ¥ yMEHBIIUTh HAUMCIIEHHBIE CyMMBbI B JINY-
HOM PacyeTHOM JIUCTe OOIIeCTBa C OrPAaHMYEHHOU OTBETCTBEHHOCTHIO.

[IupBaHCcKUii aAMUHUCTPATUBHO-?KOHOMMYECKUI CYIl PELIEHUEM OT
19 mapra 2014 roga ynoBieTBOPUI UCK U aHHYJIMPOBAJI Pe3yJIbTaThl Bbl-
€3/IHOM HAJIOTOBOM MPOBEPKHU B YaCTAX, Kacatomuxcs npudsiuin u HIC.

AJIMUHUCTpaTUBHO-3KOHOMUYecKad kosuierusi LllupBanckoro ames-
JIUUOHHOIO cyna pewenueM ot 23 uwig 2014 roga He ynoBneTBopu-
Ja aneUIIMOHHYI0 Xano0y HAIOTOBOTO OpraHa, pelieHue Cyaa MepBoi
WHCTaHIUHU ObLIIO OCTaBIeHO Oe3 M3MEHEeHUH. AIMUHUCTPATUBHO-3KO-
HoMmuecKad Kosuterns BepxosHoro Cyma A3zepOaiimkaHckoil Pecry6-
oKy pemenueM ot 4 HosOps 2014 roma oTMeHWna pelieHue cyna
aneJUISIMMOHHON MHCTaHLIMM U HalpaBWa Je/0 B JaHHBIM Cyl Ha IO-
BTOpHOE paccienoBanue. [IlupBaHcKui aneyusiuuOHHBIA CyJ, MOBTOP-
HO paccMarpuBamIuil jgeno, obparwicad B Koncturymmonusii Cyn
AzepOaiimxanckoii Pecnyonuku (nanee — Koncrurynuonnsiii Cyj) oT-
HOCUTEIBbHO TonKoBaHug crareid 175.1 u 176.4 Hanorosoro Komekca
Azepbaiimxanckoit Pecniyomuku (manee — Hamoroseiii Kogekc) B cBg3u
¢ nyHkToM 1.4 “IIpaBuna Beiwiatel HIC 1nipu oriare cTOUMOCTH TOBa-
poB (paboT u yciyr), MPUOOPETEHHBIX O BbIIAHHOMY HAIOTOILIATEIhb-
LIUMKY HAJIOTOBOMY cueTy-akType, BeaeHus yuyera HIC Ha geno3sutHoM
cuere, auxkenus HIC, 3amemennda HIC ¢ mpoBOAUMBIX O JAHHOMY
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cYeTy oIepanuii W TMEepeurucIeHus ero B TOCYIapCTBEHHBIH Oromxer”,
yrBepxaeHHbM [locranoBnenuem KaOunera MunuctpoB Aszepbaii-
mxaHckoi Pecnyomuku ot 30 gexabpg 2007 roma Homep 219 (manee —
[TpaBuna, yreepxiaennsie [loctanosnenuem Kabunera MuHUCTPOB OT
30 mexabps 2007 roma).

B cBazu ¢ oOpamienuem Ilnenym Koncturyunonnoro Cyna cuuraer
HEOOXOIUMBIM OTMETHUTH CJIEYIOIIee.

ComtacHo mpaBoBoi mno3unyu, copmupoBanHou I[lnmenymom Kon-
crutyuronHoro Cyna, 3akpervieHHad crarbeid 73 Koncturyuuu Asep-
6aiimxanckoi Pecnybnuku (manee — KoHctutynusi) 0O0S3aHHOCTD BbI-
IUTaYUBaTh HAJIOTH U JIPyrUe rocydapcTBEHHbIe cOOpbl CBOEBPEMEHHO U
B TOJHOM OO0BeMe pacHpOCTpaHSeTCs Ha BCEX HaIOTOILUIATENIbIINKOB
KaKk Oe3yciioBHOe TpeboBaHUE rocynapcTba. BuliaunBaTh Hajloru (B
TOM 4YHCIIE B YCTAHOBJIEHHOM 3aKOHOIATEIbCTBOM COOTBETCTBYIOLIEM
BpeMeHH U 00beMe) SBISIeTCs OMHOW M3 KOHCTHTYIIMOHHBIX OOS3aHHO-
cTeil kaxporo. HamoromnaTenpiiuk He MOXET 110 COOCTBEHHOMY YCMO-
TPEHUIO PACIIOPSXKATHCSA OIPENEIEHHONW YacThl0 UMYIIECTBA, MOAJIEXa-
LIEr0 BBIIUIATE B MPEAYCMOTPEHHOM 3aKOHOM IOPSJIKE B Ka3HYy rocynap-
CTBa B OIpENETICHHON JIGHeXKHOW CyMMe U 00s3aH Pery/sipHO Mepednc-
JISTh JIaHHYI0 CyMMY B I0JIb3y rocyaapctBa. B mpotusHoM ciiyyae Oy-
AyT HapyLIeHbl IIpaBa U OXpaHSAEMble 3aKOHOM HHTEPECHI I'OCYIapCTBa,
a Takxe JIpyrux Jimi. B naHHoii 00s3aHHOCTH HajlOroIUiaTesbluKa Ha-
IIJTH OTPaXkeHue OOILEeCTBEeHHbIE HHTEPECHI BCEX WIEHOB OOLIEeCTBa, I0-
3TOMY TOCYAApCTBO B LIEJIAX 3AIIUTHI IIPAB U 3aKOHHBIX MHTEPECOB HE
TOJILKO HAJIOTOILIATESBIIIMKOB, HO U JPYIrUX WIEHOB o0IiecTBa 00saia-
€T TPaBOM MPUHUMATh 3aKOHHBIE MEpbl B 0OJIACTH pEeryMpOBaHUs Ha-
JoroBo-1paBoBbix oTHoweHui (Ilocranosinenus I[lnenyma Koncrtuty-
muorHoro Cyma ot 12 guBaps 2011 roma, 7 nmekabps 2011 roma, 12
mapta 2012 roma u 9 centsi6psa 2013 roxa).

Crnenyer OTMETUTb, YTO B COOTBETCTBUHU C MyHKTOM 15 uactu I cra-
Tp 94 KOHCTUTYLIMM, 3aKOHOAATEIb yCTAaHAB/IMBaeT OOIIME MpaBusia
110 OCHOBaM (PMHAHCOBOW JEATEIBHOCTH, HAJIOraM, MOUUIMHAM U IUIa-
texaM. OHO CaMOCTOATENIbHO YCTAHABJIMBAET OCHOBHBIE BJIEMEHTHI Ha-
JIOTOOOJIOXKEHUST U CYMMY HAJIOTOB, COCTaB HAJIOTOIUIATENBIIUKOB U
00BEKTOB HATOTOOO0XEHHUS, BUIBI HATOTOBBIX CTABOK, MTPOIOJIKHUTEIb-
HOCTb HAJIOrOBOTO Iepuoja, He0OXOAUMbIe KOJMYECTBEHHbIE U KayecT-
BEHHbIE MOKAa3aTelnu AJIS OIpelesieHNs] HaJoroBoil 0a3bl, MOPSIOK HC-
YUCIIEHUS] HAJIOTOB U IpOYee.
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OcHoBbiBadch Ha mnojioxenns Konctutyuum, Hamoroseii Kopekc
orpesiensdeT CUCTEMY HAJIOroB; OOIUEe MPUHIUIIBI HATOTOOOTIOXEHHS B
Azepbaiinxanckoil Pecriybnuke; mpaBuia yCTaHOBJIEHMS, YIUIaThl U
cbopa HaJIOroB; MpaBa W OOS3aHHOCTH HAIIOTOILIATEIBITUKOB U TOCY-
JapCTBEHHBIX HAJIOTOBBIX OPraHOB, a TaKXke JAPYrMX YYaCTHUKOB HaJIO-
rOBBIX OTHOLICHMI, CBS3aHHBIE C BOIPOCAMH HAIOroo00XeHus; (op-
Mbl U METOAbl HAJIOrOBOI'O KOHTPOJI; OTBETCTBEHHOCTh 34 HapyllECHHE
3aKOHO/ATeIbCTBA O HAIOTaX W INMpaBW/Ia 0O0XaToBaHHS NEHCTBHM (0Oe3-
JEUCTBUSI) TOCYIapCTBEHHBIX HAJIOTOBBIX OPraHOB M MX JOJIXKHOCTHBIX
mun (ctatesa 1.1 HanoroBoro Kojekca).

B uyucne rocymapcTBeHHBIX HAJIOTOB, NPEAYCMOTPEHHBIX CTaThell 6
HamoroBoro Kopmekca, yCTaHOBIEH W HAJIOT Ha J0OABICHHYIO CTOM-
MOCTb.

[Tonstre Hajora Ha J00aBJIEHHYI0 CTOUMOCTb, IPABOBOW CTaTyC Ha-
JIOTOIUIATENBIIIMKOB, OOBEKT HATOTOO00I0XEeHHs, OCBOOOXIEHUE OT YII-
natel Hastora, HIC, 3ameriaeMslii TIpu OINpeNe/ieHnd BbIIIAT B OIOXKeT
u apyrue sonpocsl npenycMorpensl B Imase XI Hamorosoro Konekca.

Ha ocHoBanuu crateu 153 mannoro Konekca, Haimorom Ha qo0asiieH-
HYI0 CTOMMOCTD SIBJISIETCS pa3HULA MEXIy CYMMOI Hajora, UCYHUCIIse-
MOTO ¢ HajloroobjaraeMoro o0opoTa, ¥ CyMMOI Hajiora, mojjiexaniei
3a4eTy B COOTBETCTBUM C 3JIEKTPOHHBIMU HAIOTOBBIMHU CU€TaMU-(aKTy-
pamu, MoAaBaeMbIMU B COOTBETCTBUU C MOJOXEHUAMHU Hactodiero Ko-
JeKca, WIA JOKyMeHTaMH, yKkassiBaromumu yraty HIC npu ummnopre.

Kak BuiiHO U3 TekcTa U cyTd cTarbu, Aas ucuucienus: cymmbl HIC,
NOJIeXaIel yruiaTe B OTYETHBIM Tepuoj, HEOOXOIUMO YCTAaHOBUTH
CIIeNyIoLIMe MMOKa3aTeNu:

CYyMMY HaJlora, MCYUCJISIEMOTr0O C HajoroobjgaraeMoro o6opora;

CyMMY HaJIOra, MOUIEXAIllyl0 BO3MELIEHUIO B COOTBETCTBHHU C 3JIEK-
TPOHHBIMU HAJIIOTOBBIMM cyeTaMHU-(akTypaMu. PasHuIia Mexuy 3TUMHU
JABYMSI TOKa3aTe/iIMU B OTUETHBIN MEpPUOA U SIBISIETCS CYMMOM mopJie-
xamero yrare HIC.

B crarbe 173.1 Hanmorooro Kojekca ykazana cymMMa Hajiora, uc4uc-
nsgemMad ¢ Haioroobaraemoro obopora. Ha ocHoBaHWM JTaHHOU CTaThu
craBka HIIC cocrasnser 18 npoueHTOB OT CTOMMOCTH KaXJ0H HaIoro-
oOnaraeMoi omnepaiuu M Kaxjaoro Hajioroo0jaraeMoro BBO3a.

ComnnacHo crarbe 175.1 Hanorosoro Kogekca, cyMmma BOo3MeIiaemMo-
ro HIC npusHaeTcs CymMMOM Halora, yIuladeHHOIO Ha JEIO3UTHBIN
cuer HIIC no miarexam ¥ 1pu onepamusix, COBepIIaeMbIX BHYTPHU 3TO-
ro cyera B Oe3HAIMYHOM MOpsAKe (3a MCKIIIOYEHUEM IUIaTexXei B Ha-
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JUYHOM TTOPSIKE HEMOCPEJACTBEHHO Ha OAHKOBCKM CUET IMPEJIOCTaBH-
TeJsl TOBApOB, pabOT M YCIYr) MO 3JIEKTPOHHBIM HATOTOBBIM CUYETaM-
(hakTypaM, BbITAHHBIM HAJIOTOILIATEJIBIIUKY, €CIIM UHOE HE MPeIyCMOT-
PEHO HACTOALLUEN CTaThEu.

Kak BuIHO, B JaHHOU CTaThe MPELYCMOTPEHO ABA BHIA IUIATEKEN:

IUIaTeXM MO 3JIEKTPOHHBIM HAJIOTOBbIM cueTaM-(akTypam B Oe3Ha-
JIMYHOM TMOpsJIKe (32 UCKIIIOUEHUEM IUIaTeXell B HAJIMYHOM IMOpsjIKe
HENOCPE/ICTBEHHO Ha OAHKOBCKMI CYET MPEeJOCTaBUTENS TOBapOB, pa-
60T U yciyr);

HaJIor, yIulaueHHbIM Ha aeno3uTtHeid cueT HIC u npu onepanusx,
COBEPILIAEMbIX BHYTPH JIAHHOTO CYETA.

IInenym Koncturymmonnoro Cyma cuumraer, 4ro B IEPBOM Cilydae
peub uJIeT 0 CTOMMOCTHU IIaTexHbix onepauuii 6e3 HIC, a Bo Bropom
— 0 cymMme yradeHHoro Hanora. [Ipuxond x takomy BeiBoay, Ilnenym
Konctutynmonnoro Cyna onupaercd Ha U3MEHEHHs, BBEJICHHbBIE 3aKO-
HojaresieM B crathio 175 Hanorosoro Kopekca.

Tak, Ha OCHOBAHMM PEIaKIIMU JAHHOW CTaThH, JIEMCTBOBaBIIEH 10 1
auBaps 2003 roga, cymma Bo3mewaemoro HIC npusHaBanace cymmon
HAJIOra, yIJIaueHHOTO B OE3HATMYHOM IMOPSIKE IO HAJTOTOBBIM CUYETaM-
thakTypam, BbIJaHHBIM HaJororviaTeapuuky. [Ipu aTom B 6e3HATUYHOM
nopsinke TpedoBaack b yruiata HIC u HUKakux yclioBHil OTHOCH-
TEJIbHO MOpsiJIKa BbIILIAThl cTouMocTH onepaiuu 6e3 HIC He umernock.

Ha ocnoBanuu 3akona A3zepOaiimxanckoi Pecnybnmku “O BHece-
HUU JomoiaHeHud u uMmeHeHuil B Hamoroseiii Kopekc Aszepbaiimxkan-
ckoil Pecniyonmuku” ot 28 nHosiO6ps 2003 roma Homep 519 IIQD B cra-
e 175.1 HamoroBoro Kopekca cioBa ‘“oruiayeHHbie B O€3HATHYHOM
nopsake” ObLTU 3aMEHEHbI CJIOBAMM ‘‘OITAYeHHbIe B OE3HAIMYHOM I10-
pske (32 UCKIIIOUEHUEM IUlaTeXell B HATMYHOM IMOpsJIKe Hernocpen-
CTBEHHO Ha OAHKOBCKMIA CUET MPEJOCTABUBIIEr0 TOBaphbl, pabOThl U yC-
ayru)”. B pesynbraTte ocymiecTBieHHe B O€3HAIMYHOM MOpSIKE omnepa-
umu U B otHowmenuu croumoct 6e3 HIC, u B wactu HIC maer ocHo-
BaHUE U BO3MEIIEHUs! yKazaHHOTo Hajora. Takum oOpa3zoMm, B ciyda-
X “ruiarexedl B HAIMYHOM MOPSAAKE HENOCPEACTBEHHO Ha OAHKOBCKUIA
CUeT MpeAOoCTaBUTENsl TOBApOB, pabOT W yciayr’ BHE 3aBUCUMOCTH OT
cdopm orutatel HIC Bo3MellleHre YKa3aHHOTO Hajlora MCKJII0YaeTcs.

ITocnennue n3menenud, BHeceHHble B ctatbio 175.1 Hamorosoro Ko-
nekca (3akoH AzepOaiimkxanckoi Pecryonuku ot 6 Hos0ps 2007 roma
Homep 472-111QD, 3akon Asepbaitikanckoil Pecriybnuku ot 19 utons
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2009 ronma Homep 835-IIIQD), He ObLIM CBA3aHBI C MOPSAKOM YILIATHI
CTOMMOCTH HasiorooOmaraemoii onepamuu 6e3 HIC.

Takum obpaszom, B jedcTByroliel pegakuuu crateu 175.1 Hanoro-
Boro Konekca MCK/IIOUEHBI Cilydau IUIaTeXel B HATMYHOM IOPSIKe He-
MOCPENCTBEHHO Ha OAHKOBCKHI CYET MpEeIOCTaBUTENSI TOBApOB, paboT
U yCIIyr B LendXx ycraHosiieHus Bo3Meraemoro HJIC.

YuursiBag BeineykasanHoe, [Inenym Koncrurynmonsnoro Cyna npu-
XOIUT K BBIBOAY, YTO TIOJIOXEHHE “TiIaTeXu B Oe3HATMYHOM Topsiake”
crateu 175.1 Hanorosoro Konekca npegycmaTpuBaeT yIiaTy CTOUMO-
CTH IPEeJOCTaB/IEHHbIX TOBAPOB, MPOJEIAHHBIX pabOT M OKa3aHHbIX YC-
ayr B 6e3namnyHoM nopsake 6e3 HIAC (3a uckioyeHueM IiaTexei B
HATUYHOM TIOPSIIKE HEMOCPEACTBEHHO Ha OAHKOBCKHII CUET MpeocTa-
BUTEJISI TOBAPOB, PabOT U YCIyT).

B cootsercTBum co crarseir 176.4 Hanorosoro Kopekca, mpu pos-
HUYHOU IIOCTaBKE TOBAPOB WJIM OKa3aHUM YCIYI IOKYIATENIM, KOTO-
peie He spisitoTcs miarensiukamu HIC, BMecTo a71eKTpOHHOIrO Hajlo-
rOBOro cyera-(pakTypbl MOTYT OBITh BBINMCAHBl KBUTAHIMS WM YeK.
KBuTtaHuum, yeku, 3JEeKTPOHHBIE HAIOrOBbIE cyeTa-(hpaKkTyphl, HE CO-
CTaBIICHHbIE B YCTAHOBIEHHOM HOPSIKe, JOKYMEHTbl, KOTOPBIMHU
0hOPMJISIIOTCS OllE€palK, MPOBOAUMbIE HAIMYHBIMM, B LIEJISAX CTATHU
175 nacrosgmero Konekca He MOIYT CiIyXUTb OCHOBAaHUEM JJI BO3Me-
LICHU HAJIOra; HE3aBUCHMO OT IIOJIOXKEHMM, YKAa3aHHBIX B JPYTMX CTa-
ThAX Hacroswero Kopekca, mpou3sBOOuMOE BO3MELIEHUE IPU3HAECTCH
HEJlEHCTBUTENbHBIM. JlaHHAd CTaThsl YCTAHABIMBAET AOKYMEHTBI, KOTO-
peie  noareepxnarT ymiary HIC, ogHako He HalOT OCHOBaHWM s
BO3MEILEHUS] CyMMbl Hanora. K HUM OTHOCATCS KBUTaHLMM WIM YEKH,
BBbIJIAHHBIE TIPU IIOCTABKE PO3HUYHBIX TOBAPOB WJIM OKa3aHUM YCIYT IO-
Kynaresnsm, He gpistommMcd 1iarensiukamu HIC, anexTpoHHble Ha-
JIOTOBBbIE CYeTa-(PaKTyphl, HE COCTABICHHBIE B YCTAHOBIICHHOM MOPAIKE,
a TakXe IOKYMEHTbI, KOTOPbIMU OC(OPMIISIOTCA ONEpaluU, TPOBOLU-
Mbl€ HAJIUYHBIMH.

Kax BugHO, He3aBucumo OoT perucrpauuu nokynaresns B uemax HIAC
WIN €€ OTCYTCTBUS, NOKYMEHTBHI, HE HAIOIIMe IMpaBa HAa BO3MEILCHHE
HAC, B ToM uncie “HOKYMEHTbI, KOTOPbIMH O(OPMIISIOTCS ONEpPALIUH,
IIPOBOJIMMBIE HAJTMYHBIMU ', HE 1al0T OCHOBaHUA [u1d Bo3Melnenus HIC.

Ha ocnoBanum Beimeykasannoro Ilnenym Koncrurynuonnoro Cypa
CUUTAET, YTO NOJIOXKEHUE “‘Onepauuy, IPOBOAUMBIE HATUYHBIMHU  CTa-
e 176.4 Hanorosoro Kopekca noapasymeBaeT Kak CTOMMOCTB IIO-
CTaBJIEHHbIX TOBAapOB, IPOBEJEHHBIX pabOT W OKa3aHHBIX YyCIyr Oe3
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HIC, tak u onepamuu no ymare HIC nanmmuasiMu. B aTom citydae,
€CJIM CTOMMOCTD IPEJOCTaBIEHHBIX TOBAPOB, IIPOJEIAHHOM pabOThl UM
okazannbix yciyr 6e3 HIC mu6o cymma HIC orutaueHsl B HATUIHOM
HOpsAAKE, TO NPOBEJEHHOE BO3MEILEHUE CUMTAETCS HEIEHCTBUTEIIBHBIM.

[Inenym Koncruryunonnoro Cyna Takxke MPUXOAUT K BBIBOAY, YTO
cornacHo cytu crateid 175.1 u 176.4 Hanorosoro Kogekca, nuuib cTo-
UMOCTh MPEIOCTABJICHHBIX TOBAPOB, MPOBEIEHHBIX PadOT WM OKa3aH-
HBIX YCIIYT, ITOJTHOCTBIO yIUIadyeHHas B Oe3HaInmyHoOM mnopsjike 6e3 HIC
(32 UCKJIIOYEHHEM HAJIMYHBIX IUIaTeXel HernocpeAcTBEHHO Ha OaHKOB-
CKMIi CYET TPEeIOCTaBUTENSI TOBApOB, paboOT M YCIyr), a TakKXke cymma
HAC, ynutayuennad Ha neno3utHbsii cyer HIC no nuarexam u npu ore-
panmsx, COBEPIIAEMbIX BHYTPHU 3TOTO cyYeTa B OE3HATMYHOM MOpSIKE
110 3JIEKTPOHHBIM HAIOTOBBIM cYeTaM-(pakTypaMm, BBIIAHHBIM HaJIOro-
IUIaTesbIIMKY, Tpu3HaeTcd cymMmmol Bozmeraemoro HIC.

B cB3M ¢ BONpOCOM, MOCTABIEHHBIM B OOpPAIIEHUH OTHOCHTEIBHO
TOJIKOBaHUA yNOMAHYTHIX crateil Hamorosoro Konekca ¢ Touku 3penus
nyHkTta 1.4 Ipasun, yrBepxaennsix [locranosnennem Kabunera Mu-
Huctpos ot 30 nekabpst 2007 rona, Ilnenym Koncrurynmonnoro Cyna
OTMeuaeT, 4yTo AaHHbie [IpaBuia MpUHATH A1 0OecredeHus] UCTIOTHe-
Hug Ykaza [lpesunenra AsepOaiimxanckoil Pecriybnuku “O npumene-
Huu 3akoHa A3sepOaiijkaHckoi Pecriyonmuku ot 6 Hosi0ps 2007 roma
Homep 472-11IQD “O BHeceHuu nOmNOIHEHWM U U3MeHeHuil B Haoro-
Boili Konekc AsepOaitmkanckoi Pecriyonuku™ ot 14 pekabps 2007 ro-
na Homep 675.

Ha ocHoBanuu nepBoHavyajibHOM penakuuu nyHkTa 1.4 nannsix [Ipa-
BIWJI CTOMMOCTH TOBapoB (paboT, yCyr), YKa3aHHBIX B cueTax-(haKkTypax
JIMLIOM, MpHoOpeTaroluM ToBapsl (paboThl, ycilyru) (majgee — IMoKyra-
tenb), 6e3 HIC nepeuncisgercd Ha OAaHKOBCKHI CYET JIUIA, TPEI0CTaB-
JIMIOIIETO JaHHble TOBaphl (nanee — npoxpasen), a cymma HIC — nHa ne-
nmo3utHeiil cuet HIC.

[Tozxe, IloctranoBnennem Kabunera MwunuCTpoB OoT 16 ceBpans
2008 roga Homep 47 u3 nmynkra 1.4 Ilpasui, yreepxkaeHnsix I[Tocranos-
nenuem Kabunera Mwunuctpo ot 30 nekadbpsa 2007 roma, Obiio HC-
KJIIOYEHO CJIOBO “‘OaHKOBCKUIA™.

[Ipexne Bcero, ciieayeT OTMETUTb, UTO CO BPEMEHU YTBEPXKIEHUS CO-
orercTBytomux I[IpaBun Ilocranosnennem Kabunera MuHUCTPOB OT
30 nexabpa 2007 roga HoMep 219 no npunsdtus [locraHoBneHus o BHe-
CceHUU u3MeHeHusd B aaHHble [IpaBuiia ot 16 deppang 2008 roga Homep
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47 B crareio 175.1 Hanorosoro Komekca HUKakKux W3MEHEHUU BHecCe-
HO He ObLUIO.

HHpIMU cli0BaMu, TMOJIOXKEHUS HAIOTOBOIO 3aKOHOJATENIbCTBA O BO3-
memennn HIC ocraBanucy u ocratorcd B cuie. [loaTtomy npunsitue
[Mocranosnenns Kabunera Munuctpos ot 16 despansa 2008 romga Ho-
mep 47 He W3MeHWNo nopsuka onpexnenenus sosmemaemoro HIC.

Kpome Toro, ciemyer yuuTbiBaTh, YTO 3aKOHOJATENb, PETYJIUPYS BO-
IIPOCHI, Hauleque orpaxeHue B crarbe 94 Koncturynmu, onpenenias
UX CTOPOHBI, HOCAIIME Hanbosiee BaKHBI U OCHOBATEJIbHBINA XapakTep,
B 1IeJIIX KOHKPETU3alMKi U OCYIIECTBICHHS OTPEryJMPOBAHHBIX HOPM B
3aKOHOAATEIIBHOM IOPAAKE MOXKET YIIOJHOMOYUTH COOTBETCTBYIOLLUI
OpraH HCIIOJIHUTEIBHON BJIACTH YCTaHABJIMBATh IPABUJIA.

Cornacno cogepxanuto yactu V crateu 149 Koncrutynuu, a Tak-
ke npasosoil no3unuu [lnenyma Koncturyunonnoro Cyna, U3I0XeH-
Holi B [ToctanoBnenuu ot 30 gekabps 2008 roga OTHOCUTEIBHO CTaThH
1 3akona A3zepbaiimxanckoi PecniyOnuku ot “O0 yBeKOBEYEHUU HMe-
HU IIeXUuJa U JbroTax ceMbsiM IIEeXUA0B”, ABaauaroro ab3ama myHkra 1
crarbu 11 3akona AszepOaiimxanckoir PecnyOnuku “O craryce BoeH-
HOCITyXalmx "~ M yTBEpXAeHHOro 3akoHoM A3zepbaiimkaHckoil Pecry0-
muku oT 3 okTa0ps 1997 ropa Iloctanosnenus ot 28 mapra 2014 ro-
na “OTHOCUTENIBHO TOJIKOBaHUA 4YacTu Bropoi crarbu 121 ITomoxenus
“O mpOXOXIECHUH BOSHHOU CITyXObI”, HE JOJKHBI IIPOTUBOPEYHUTH KOH-
CTUTYLMOHHBIM HOpPMaM, OOILENPUHSATHIM TPUHIMIIAM M 3aKOHAM H
ykazam [Ipesunenra AzepOaiimkaHckoil Pecnyomuku. B cooTBeTcTBUM
C TUM IOCTaHOBJIEHUs, npuHiAThie KabuHeToM MUHUCTPOB B CBSI3U C
HCIIOJIHEHUEM 3aKOHOB, JIOJIKHBI COOTBETCTBOBATH LIENSIM JaHHOIO 3a-
KOHa, HE MEHATDH €ro COHAEpPXKaHUs, peryJIupoBaTh yCTAHOBJIEHHBIE 3aKO-
HOM BOIIPOCHI.

Hecnyuaitno B cratee 2.2 Hamorosoro Kopekca 3akperuieHo, 4To
HOPMaTHUBHbBIE IIPABOBBIE AKTHI, IPUHATHIE Ha OCHOBE Hacrosero Ko-
JEeKCa WIM XK€ C LENbI0 €ro MCIIONIHEHMS, He JOJIKHBI IIPOTUBOPEUYUTH
noJIoKeHusaM Hacrodiero Konekca.

YunreiBag Beineykasannoe, [Inenym Koncrurynmonnoro Cyna npu-
XOAMUT K TaKOMY BBIBOAY:

noJjioxeHue “B 6e3HamuHOM mopsake” crateu 175.1 Hamorosoro
Konekca npengycmarpuBaer oruiary B O€3HAIMYHOM MOPSAKE CTOUMOC-
TH TPEIOCTABJICHHBIX TOBAPOB, BBIMOJIHEHHBIX PadOT WM OKAa3aHHBIX
ycayr 6e3 HIAC (3a uckiroueHueM Iulatexeil B HAIMYHOM MOpsIKe He-
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MOCPENCTBEHHO Ha OAHKOBCKHI CYET MPEeIOCTaBUTENSI TOBApOB, paboT
U yCIyr);

NIOJIOXKEHUE ‘‘Onepaluy, NMPOBOAUMBIE HAIUYHBIMUX cTaThk 176.4
Hanorosoro Kopnekca npejpycmarpuBaer ornepauuu, Npyd KOTOPBIX Kak
CTOUMOCTH IIPEAOCTABJICHHBIX TOBApOB, IPOJEIAHHBIX pabOT WM OKa-
3anHbIX ycryr 6e3 HIAC, tak u cymma HIC yrmmauynBaoTcs B HUTHIHOM
nopsaake. Ilpu aToM B ciiyyae yIuiatbl CTOUMOCTH IPEJOCTABIEHHOIO
TOBapa, MPOMAETaHHONW paboThl Wi okazanHou yciayru 6e3 HIAC wnu
cymmbl HIC B HalmMYyHOM NOpSAAKE IPOBEIEHHOE BO3MELIEHUE CUUTAET-
Csl HelleIICTBUTEIIbHBIM;

cormacHo cytu ctatedt 175.1 u 176.4 Hanorosoro Kozgekca, cyMm-
moit Bosmeraemoro HIC npusHaercs jMmp CTOMMOCTD ITPEIOCTaBIIEH-
HBIX TOBApOB, MPOBEIEHHBIX Pa0dOT WM OKa3aHHBIX YCIYT, MOJHOCTHIO
yiadeHHas B 6e3HanmuHoM nopsjike 6e3 HIC (3a uckiouyeHueM Ha-
JIMYHBIX IJIaTeXeH HelNoCpeACTBEHHO Ha OAHKOBCKHUI cueT Ipenocra-
BUTEJIS TOBApoOB, paboT u yciyr), a Takxke cymma HIC, yrutayueHHas Ha
neno3utHeld cuer HIC no ruiatexam U Ipu onepanusax, COBEpIIaeMbIX
BHYTPH 3TOrO cyeTa B OE3HAIMYHOM MOPSIKE IO 3IEKTPOHHBIM HAJIO-
TOBBIM CYeTaM-(paKTypaM, BbIIAHHBIM HAJIOTrOILUIATENIBbIIHUKY.

PykoBoactBysick uvacteio VI craten 130 Kouctutynuu A3zepOaii-
mxaHcko Pecnybnukwm, crateamm 60, 63, 65, 66, 67 u 69 3akoHa
AszepOaiimxkanckoii Pecniyonmuku “O Koncrurynmonnom Cyne”, ITlne-
HyM Koncturynmonnoro Cyna AszepOaiimxanckoi Pecnybmmku

MNOCTAHOBHUI:

1. [Monoxenue “B GezHanuuHoM mopsake” crarbu 175.1 Hamoroso-
ro Konekca Asepbaiimxkanckoit Pecnybmuku mpeaycMaTpuBaeT oIuiaTy
B O€3HATMYHOM IMOPSIKE CTOMMOCTH MPEIOCTABICHHBIX TOBAPOB, BbI-
MOJTHEHHBIX paboT miM oka3zaHHbIX yciyr 6e3 HIC (3a uckimoueHuem
iaTexei B HATUYHOM MOPSAKe HEMOCPEICTBEHHO Ha OAHKOBCKUIA CUeT
MPEeOCTABUTENS. TOBAPOB, pabOT U YCIIYT);

2. Ilonoxenue ‘“‘onepanuu, MPOBOAUMbBIE HATUYHBIMU cTaTbu 176.4
Hamorosoro Kopekca A3zepbaiimxanckoit Pecnybiuku mpejycmaTpuBa-
€T ollepaluu, IPU KOTOPhIX KaK CTOMMOCTb MPEIOCTaBIEHHbIX TOBA-
POB, MPOEIaHHbIX paboT WM okazaHHbIX ycayr 6e3 HIC, Tak u cym-
ma HIC ymnauuBaioTcsi B HamMuHOM nopsiake. [Ipu aTom B ciydae yii-
JIaThl CTOUMOCTH TPEIOCTaBIEHHOTO TOBapa, MPOJEIaHHON paboThl WK
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okazanHou ycmyru 6e3 HIC wmu cymvmer HIC B HamudHOM moOpsake
IPOBEJIEHHOE BO3MELIEHHE CUMTAETCS HEeNeHCTBUTENbHBIM;

3. ComnacHo cytu crarei 175.1 u 176.4 Hanmorosoro Kopekca A3zep-
OaiimxaHckoil PecnyOnuku, cymmoii Bozmemaemoro HIC npusHaetcd
JIMIIb CTOUMOCTD MPEIOCTaBIEHHBIX TOBAPOB, MPOBEACHHBIX pa0dOT WIN
OKa3aHHBIX YCJIYr, MOJHOCTBIO YIUIaYeHHash B O€3HAIMYHOM MOpsIKe
6e3 HIC (3a uckjiroueHrueM HAJIMYHBIX IUIaTeXeil HelocpeJCTBEHHO Ha
OaHKOBCKHUI CYeT MpeJoCTaBUTENsd TOBApOB, pabOT U YCIYr), a Takxke
cymma HJC, ymnayennad Ha aenosutHsld cder HIC mo marexam u
IpU OnepalusaX, COBEPIIAEMbIX BHYTPH 3TOr0O cyeTa B OE3HATUYHOM
NOpsAKe MO 3JIEKTPOHHBIM HAJIOTOBBIM cueTaM-(hakTypaM, BbIIAHHBIM
HAJIOTOIIaTebLIUKY.

4. TlocTaHoBNIEHUE BCTyMaeT B CHIY CO JHS OIMyOJTUKOBAHMS.

5. IlocranoBienue onyOnMKOBaTh B raserax ‘“‘AzepOaitikan”, ‘“Pec-
nyonuka”, “Xanr razern”, “bakuHckuii pabounii” u B “BectHuke KoH-
ctutyuuonHoro Cyna AzepOaiimxkanckoil Pecriyomuku™.

6. ITocraHoBIeHHE OKOHYATEIHHO, HE MOXKET OBITh OTMEHEHO, U3Me-
HEHO WM O(pHULMATBHO MCTOJIKOBAHO HU OJHUM OPraHOM WJIU JIMLIOM..
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Ailo Macallasinin 15-ci maddasinin
sorh edilmasina dair

16 oktyabr 2015-ci il Baki sohoari

Azorbaycan Respublikasi Konstitusiya Moahkamesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova (meru-
zogi-hakim), Révsen Ismayilov, Rafael Qvaladze, Mahir Muradov, isa
Noacofov vo Kamran Sefiyevdoan ibarat torkibda,

mohkome katibi Feraid Oliyevin,

maraqli subyektlorin niimayendelori Baki sehari Yasamal rayon
Mohkemesinin hakimi Ilahe Abbasovanin, Azerbaycan Respublikasi
Milli Maclisi Aparatinin Sosial ganunvericilik sobasinin bas maslohat-
¢isi Mehammad Baziqovun,

ekspert Baki Dovlat Universitetinin Miilki hiiquq kafedrasinin miidi-
r1, hilquq elmlori doktoru, professor Mahabbat Demir¢iyevanin,

miitoxessislor Azerbaycan Respublikasi Ali Mehkemaesinin hakimi
Osod Mirzeliyevin, Baki Apellyasiya Mohkomosinin hakimi Ikram
Sirinovun istiraki ila,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissesine miivafiq olaraq Baki sehori Yasamal rayon Mahkomaesinin
miiracioti osasinda xiisusi konstitusiya icraati lizro a¢iq mohkems icla-
sinda Azoarbaycan Respublikasi Aile Macellosinin 15-ci maddasinin
“usagin dogulmasindan sonra 1 il miiddetinde” miiddeasinin sorh edil-
mosino dair konstitusiya isine baxdi.

[s iizro hakim S.Hesenovanin meruzesini, maraqli subyektlorin nii-
mayendalerinin ve miitexassislorin ¢ixislarini, ekspertin royini dinlayib,
is materiallarin1 aragdirtb miizakire ederak, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu
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MUODYYON ETDI:

Baki sehari Yasamal rayon Mehkemaesi Azarbaycan Respublikasinin
Konstitusiya Mehkamasina (bundan sonra — Konstitusiya Mahkemasi)
miraciot ederok Azerbaycan Respublikasi Aile Macallasinin (bundan
sonra — Aile Macallasi) 15-ci maddesinin “usagin dogulmasindan sonra
1 il miiddetinde™ miiddeasinin serh olunmasini xahis etmisdir.

Miiraciatde gosterilir ki, iddiag1 O.9liyev 29 dekabr 2014-cii il tari-
xinde G.Hiiseynovaya qars1 nikahin pozulmasi telebine dair mehkeme-
do iddia qaldirmis, lakin cavabdeh hamile oldugu ii¢iin nikah pozulma-
migdir. 28 fevral 2015-ci il tarixinde cavabdehin usagi 6lii doguldugdan
sonra iddia¢1 yeniden mehkemade nikahin pozulmasi haqqinda iddia
galdirmisdir. Mehkema baxisi zamani cavabdeh nikahin pozulmasina
razi olmamis ve Aile Macallasinin 15-ci maddesine istinad ederak, ori-
nin nikahi pozulmasini teleb etmok hiiququnun olmadigini bildirmis-
dir.

Aila Macallesinin “Orin nikahin pozulmasini tolob etmok hiiququnun
mohdudlasdirilmasi” adlanan 15-ci maddesinin telebine gore arvadin
hamilsliyi dovriinde ve ya usagin dogulmasindan sonra 1 il miiddetinde
arvadin razilig1 olmadan or nikaha xitam verilmasi barade iddia qaldira
bilmaz.

Lakin bu mahdudiyyatin usagin 6lii doguldugu, yaxud 1 yasi tamam
olanadek oOldiyii hallara samil edilib-edilmemasinin deqiq miiayyen
olunmadigini vo maddenin totbiqi ilo bagli mehkemsa tacriibasinde
miixtolif yanagsmalarin mévcud oldugunu nezere alaraq, miiraciotedon
Aile Macallasinin 15-ci maddesinde usagin 6li doguldugu, yaxud 1 ya-
s1 tamam olanadoek 06ldiiyii hallarda da 1 il miiddetinde arvadin raziligi
olmadan orin nikaha xitam verilmasi barade iddia galdirmaq hiiququnun
olub-olmamas1 masaloesine aydinliq gatirilmesi li¢iin geyd edilen nor-
manin sorh olunmasinin zoruriliyi gonastine golmisdir.

Miiracisatlo bagli Konstitusiya Maehkemasinin Plenumu asagidakilarin
geyd edilmasini zoruri hesab edir.

Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konsti-
tusiya) 17-ci maddesinde gosterilir ki, comiyyatin asas 6zoyi kimi ailo
dovletin xtisusi himayeasindadir.

Ails institutu tarixen votondas comiyyaotinin asas tosisatlarindan biri
kimi insani deyerlarin, madaniyyat ve nasillerin tarixi varisliyinin qoru-
yucusu, sabitlik ve yiikselis tomali sayilmisdir. Aile her bir sivil comiy-

74



yotin asasini togkil edon, insanligin an ali, tilvi ve saf duygularini, nacib
niyyatlarini 6ziinde tocessiim etdiren ittifaq kimi deyerlendirilmisdir.

Aila bioloji, sosial vo moiset funksiyalara gore comiyyetin 6zoyi
olmagqla yanasi, hor bir normal insanin boyiik servati, zineti, hayatinin
monasidir. Aile axlag, menaviyyat kimi deyerlerin ucaliginda dayanan
birlikdir.

Ails institutuna dovlatin verdiyi deyarin naticesidir ki, ailenin qurul-
masinin asasini togkil eden nikahin baglanilmasi sertlori Konstitusiya ilo
mieyyon edilmisdir.

Konstitusiyanin “Nikah hiiququ” adlanan 34-cli maddesine goére her
kosin ganunla nazerds tutulmus yasa catdiqda aile qurmaq hiiququ var-
dir. Nikah koniillii raziliq @sasinda baglanilir ve heg kos zorla evlendiri-
lo (ere verilo) bilmoaz. Nikah ve aile dovletin himayesindadir. Analiq,
ataliq, usaqliq qanunla miihafize edilir. Dovlet coxusaqli ailolera yardim
gostorir. Or ile arvadin hiiquqlar1 berabardir. Usaqglara qaygi gostormak,
onlar1 terbiye etmoak valideynlorin hom hiiququ, hem de borcudur.

Oz osas qayesini Konstitusiyadan gétiiren aile ganunvericiliyi ailo
miinasibatlorinin yaranmasinin ve méhkemlanmasinin, onlara xitam ve-
rilmasinin prinsiplerini, aile miinasibatlorinin istirak¢ilarinin hiiquq ve
vozifalarini, dovlet orqanlarinin bu sahade vezifalerini, habelo veton-
dasgliq veziyyeti aktlarinin dovlet qeydiyyati qaydalarmi tenzimloyen
normalar1 miiayyen etmisdir.

Aile Macoellesinin 1.3-cii maddesinde miiayyen edilmisdir ki, aile qa-
nunvericiliyi ailonin méhkemlendirilmasi zaruriyystinden, aile miinasi-
betlerinin qarsiliqli mehabbeat ve hormet hissleri asasinda qurulmasin-
dan, ailenin isine her kesin garismasinin yolverilmazliyinden, aile iizv-
lorinin aile qarsisinda qarsiliqlt yardim ve masuliyyatinden, onlarin hii-
quglarimin maneasiz hoayata kegirilmoasinin tomin olunmasindan ve bu
hiiquglarin mehkemeade miidafiasi imkanlarindan irali golir.

Aile ganunvericiliyine gore, nikah kisi ile gadinin aile qurmaq mag-
sodile miivafiq icra hakimiyyaeti orqaninda geydiyyata alinan koniillii it-
tifaqidir (Aile Macellosinin 2.3-cli maddasi).

Nikaha daxil olarken ve aile miinasibatlarinds sosial, irqi, milli, dini
vo dil mensubiyyetine gore vetendaslarin hiiquglarinin har hansi forma-
da moahdudlasdirilmas1 qadagandir. Ailenin basqa {izvlerinin vo diger
votondaglarin menaviyyatinin, saglamligimin, hiiquqlarinin ve ganuni
monafelorinin miidafiesi moqsadi ilo vetondaslarin ailedaki hiiquqlari
yalniz qanun asasinda mehdudlasdirila biler (Aile Macellosinin 2.4 vo
2.5-ci maddeleri).
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Vatondaslar aile hiiquglarinit ve onlarin miidafiasini, bu Macallade
basqa qayda nezerde tutulmayibsa, miisteqil hoyata kecirirlor. Ailonin
bir lizvii 6z hiiquglarini hayata kegirorkon vo vezifelerini yerinoe yetiror-
kon ailanin bagqa tizvlerini ve diger vetendaslarin hiiquqlarini, azadlig-
larin1 ve ganuni menafelorini pozmamalidir (Aile Macallasinin 6-c1
maddaesi).

Konstitusiya Moahkemasi Plenumunun “Azerbaycan Respublikasi
Miilki Prosessual Macallosinin 307.2.4-cii maddesinin sorh edilmosine
dair” 2 noyabr 2010-cu il tarixli Qerarinda formalasdirdig1 hiiquqi mov-
geye gora, kisi ve qadinin nikah ittifaqinin koniilliiliiyii ve irade serbest-
liyi prinsipine asasen har bir kiginin vo qadinin 6z royi ilo koniilli su-
rotde, kenar soxslarin tasiri olmadan 6ziine or ve arvad segmak hiiququ
vardir. Nikaha daxil olan kisi ve qadinin qarsiligh koniillii razilig1 nika-
hin baglanmasinin osas sortidir.

Konstitusiyanin ve aile ganunvericiliyinin yuxarida geyd olunan nor-
malarini tohlil ederak Konstitusiya Mehkemasinin Plenumu hesab edir
ki, nikahin koniilliiliiyti, nikaha daxil olan sexslarin irads ifadasinin ser-
bastliyi, ailonin méhkemlendirilmesi zeruriyyati, or vo arvadin hiiquq-
larinin maneosiz hoayata keg¢irilmasinin temin olunmasi ve onlarin bu hii-
quqglariin mehkemeade miidafiasi imkanlari, er-arvadin hiiquq berabor-
liyi, ailedaxili mesalsalerin qarsiligl raziliq esasinda hoall olunmasi ve s.
prinsipler nikahin biitiin merhalsalerini (nikaha daxil olma, nikahda olma
vo nikaha xitam verilmosini) ohato edir.

Nikaha xitam verilmasinin asaslar1 vo qaydast Aile Macallesinin 4-
cli foslinin, nikahin pozulmasinin geyde alinmasi masalalori ise homin
Macollonin 25-ci faslinin miiddealar ile tenzimlanir.

Aile hiiquq nezeriyyesinde nikaha xitam verilmesi dedikde, miioy-
yon hiiquqi faktlarin yaranmasi ile alagedar er-arvadin ganunla nazerds
tutulmus gaydada baglanmis nikahdan emsale galen miinasibatlorine xi-
tam verilmosi basa diistiliir.

Aile qanunvericiliyi nikahin pozulmasinin iki qaydasin1 miioyyon
edir — mahkamao qaydasinda ve miivafiq icra hakimiyyati orqaninda (in-
zibati gaydada). Aile Macellesinin 16-c1 maddasine gore nikaha xitam
verilmoasi miivafiq icra hakimiyyeti orqani, bu Macellonin 19-21-ci
maddslarinde nazarde tutulmus hallarda iso mehkema torefinden hoya-
ta kegirilir.

Hoemin maddalerde gqanunverici mehkemsa qaydasinda nikaha xitam
verilmasinin iki 8sas sortini miioyyon etmisdir: or-arvadin yetkinlik ya-

76



sina ¢catmayan timumi usaqlarinin olmasi; toreflorden birinin nikahin po-
zulmasina raziligiin olmamasi.

Aile Macsllasi nikaha xitam verilmesinin gaydalarini miiayyon edor-
kon nikahin koniilliiliiyii, er-arvadin hiiquq beraberliyi, hemginin nika-
hin pozulmasinin azadligi, or ve arvadin hiiquglarinin maneesiz hayata
kecirilmasinin temin olunmasi prinsiplari, habels usaqlarin hiiquglarinin
miidafiesi baximindan ¢ixis edir.

Qeyd olundugu kimi, Aile Macellesinin 15-ci maddesine osasen ar-
vadin hamileliyi dovriinde ve ya usagin dogulmasindan sonra 1 il miid-
detinde arvadin razilig1 olmadan or nikaha xitam verilmesi barads iddia
qaldira bilmez.

Konstitusiya Mahkemasinin Plenumu hesab edir ki, mehkemae tocrii-
besinda fikir ayriligina sebab olan ganunun bu mehdudlasdiric1 gostori-
st ailenin tamligina, ana ve usagin hiiquglarinin qorunmasina xidmat et-
mokla qadinin miieyyan zaman kesiyinde, yoni hamileslik ve usagin do-
gulmasindan sonraki dévrde nainki gebuledilondir, eyni zamanda anali-
ga verilon yliksok insani deyeardir.

Bu hemg¢inin Aile Macallesinin vezifalerinden da irali goalir. Belo ki,
hamin Macsallanin 3.0.4-cli maddesine asasen ana ve usaqglarin menafe-
yinin hortorofli miidafiesi bu Macallenin vezifelorinden biri kimi
mieyyon edilmisdir.

Aile Macallesinin 85.1.1-ci maddasine gdre ise hamilalik dovriinde
vo limumi usaqlarin doguldugu giinden 3 il arzinde ke¢mis arvad nikah
pozuldugdan sonra mahkema qaydasinda zoaruri vesaite malik olan keg-
mis arden aliment 6demayi telob etmoak hiiququna malikdir.

Bu baximdan, oarin nikahin pozulmasini taleb etmoak hiiququnun
miloyyon miiddotde mehdudlasdirilmasi er-arvad arasinda beraberlik
hiiququnun pozulmas1 kimi gabul edils bilmeaz. Belos ki, bu hiiquq yalniz
moalum zaman kesiyinde meahdudlasdirilir ki, bu da Aile Macellesinin
2.5-ci maddesinin telebina tam uygundur. Burada da maqgsad qadina vo
usaga miinasibotdo daha yumsaq miihitin yaradilmasidir.

Bir sira dovletlerin nikah ve aile ganunvericiliyinde de arvadin hami-
loliyi dovriinde vo usaq doguldugdan sonra orin arvadin razilig1 olmadan
nikahin pozulmasini teleb etmoak hiiququnun miiayyen miiddete moh-
dudlasdirilmasi nezerde tutulmusdur.

Belo ki, oxsar yanagmalar Rusiya Federasiyasi, Qazaxistan, Ukrayna,
Qirgizistan, Moldova, Belarus Respublikalarinin ganunvericiliyinde do
miayyon edilmisdir.
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Rusiya Federasiyast Aile Macallasinin analoji masalani tonzimloyon
17-ci maddesine Rusiya Federasiyasi Ali Moahkomasi Plenumunun
“Mohkemeolar terafinden nikahin pozulmasi isleri {izre qanunvericiliyin
totbiqi barade™ 5 noyabr 1998-ci il tarixli Qerar1 ile serh verilerak arva-
din hamileliyi dovriinds ve usagin dogulmasindan sonra 1 il miiddatin-
de arvadin raziligi olmadan orin nikaha xitam verilmasi barade iddia
qaldirmaq hiiququnun usagin 6l doguldugu ve ya 1 yasina ¢atanadek
oldiiyli hallara da samil edildiyi gosterilmisdir.

Moldovanin gqanunvericiliyi ise orin nikahin pozulmasi barade iddia
qaldirmasina 1 illik mehdudiyyetin qoyulmasimi usagin doguldugdan
sonra 1 il miiddetinde yasamasi ile sertlondirir.

Aile Macellasinin 15-ci maddasinin tetbiqi ile bagh miixtelif yanas-
malara goldikde ise Konstitusiya Mehkemasinin Plenumu hesab edir ki,
qanunun monasina goro, arvadin hamileliyi dovriinde ve ya usagin do-
gulmasindan sonra 1 il miiddetinde arvadin razilig1 olmadan orin nikaha
xitam verilmasi barade iddia galdirmasina mehdudiyyetin qoyulmasi
yalniz dogum fakti ile sortlondirilir. Normanin “dogulduqdan sonra™ ifa-
dosi dogum faktindan 1 il miiddet ke¢masini nezerde tutur. Usagin do-
gulmasi artiq hiiquqi fakt hesab olunur, onun 6lii dogulmasi ganunun
miieyyon etdiyi miiddetin aradan qaldirilmasi iigiin he¢ bir ehemiyyaet
kosb etmir.

Aile Macsllasinin 15-ci maddasinin telebinin usagin 1 yasina ¢atana-
dok 6lmaesi halina samil olunub-olunmamasi ile bagli Konstitusiya Mah-
kemasinin Plenumu geyd edir ki, ganunun bu normas1 imperativ xarak-
ter dasimagla birmenali sekilde miioyyen etmisdir ki, arvadin razilig1 ol-
madan ar usagin dogulmasindan sonra 1 il miiddatinde nikaha xitam ve-
rilmasi barade iddia qaldira bilmez. Qanunun miieyyen etdiyi 1 il miid-
datinde mahdudiyyat usagin bir ne¢o aydan sonra 6lmesi fakt1 ile alaqe-
londirilmir vo onun 6liimii do 1 illik miiddeti aradan qaldirmir. Bu ba-
ximdan, Aile Macollosinin 15-ci maddesinde nozordo tutulan 1 illik
moahdudiyyat usagin 6lii doguldugu ve ya bir yasina ¢atanadek oldiyti
hallar1 da ehtiva edir.

Gostorilon maddenin menasina gore arin arvadin raziligl olmadan ni-
kahin pozulmasi barade iddia gqaldirmaq hiiququ, usagin 6lii dogulmasi
vo ya bir yasina ¢atanadek 6lmasi hallarinda da, yalniz usagin doguldu-
gu giinden 1 illik miiddet tamam olduqdan sonra yaranir.

Qanunun telebine gors arvadin raziligi olmadan onun hamileliyi dov-
riinde or nikaha xitam verilmosi barodoe iddia qaldirdig: halda onun ori-
zosi mohkama toerafinden gobul edilmemsli, hamilslik iddia arizesinin
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icraata gobul edilmasindon sonra miieyyon edildiyi halda ise miilki-pro-
sessual qanunvericiliyin toloblorine uygun olaraq isin icraatina xitam ve-
rilmolidir.

Gostorilonlore asason Konstitusiya Mohkomasinin Plenumu belo ne-
ticoyo golir ki, Aile Macellosinin 15-ci maddesinin “usagin dogulma-
sindan sonra 1 il miiddetinde arvadin razilig1 olmadan or nikaha xitam
verilmasi barads iddia qaldira bilmez” miiddeasi usagin 6lii doguldugu
vo ya doguldugdan sonra 1 il miiddetinde 6ldiiyti hallar1 da ehtiva edir.

Azerbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissesini ve “Konstitusiya Mehkemasi haqqinda” Azerbaycan Respub-
likas1 Qanununun 60, 62, 63, 65-67 vo 69-cu maddalarini rehber tutaraq,
Azorbaycan Respublikast Konstitusiya Mehkemasinin Plenumu

QORARA ALDI:

1. Azerbaycan Respublikasi Aile Macellosinin 15-ci maddasinin
“usagin dogulmasindan sonra 1 il miiddetinde arvadin raziligi olmadan
or nikaha xitam verilmosi barode iddia qaldira bilmaz” miiddeas1 usagin
0lii doguldugu ve ya doguldugdan sonra 1 il miiddatinde 6ldiiyii hallar
da ehtiva edir.

2. Qorar darc edildiyi giinden qlivveye minir.

3. Qorar “Azarbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bogi” gozetlorindo, “Azerbaycan Respublikasi Konstitusiya Mehkemo-
sinin Malumati”nda darc edilsin.

4. Qorar gotidir, he¢ bir orqan ve ya soxs terefinden lagv edile, do-
yisdirile vo ya rosmi tofsir edilo bilmaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIOA
A3EPBANIIKAHCKOUW PECITYBJIMKHU

O tonkoBanuu ctarbu 15 Cemeiinoro Koaekca
Azepbarimxkanckoi Pecryonmku

16 okTa6psa 2015 roga ropoa baky

[Tnenym Koncrurynmonnoro Cyna AzepOaitikanckoi Pecniybiuku B
cocrape ®apxaga AOmymtaea (mpencenatenb), Conbl CaMaHOBOM,
Cynaber T'acanoBoii (cympsi-nokiiaquuk), Popmana HWcmaiinosa,
Pacasng I'sanangze, Maxupa Mypanosa, Mcel Hanxadosa u Kampana
[IMaduesa,

¢ yuactueM cekperaps cyga @apauna Anuesa,

NpeICTaBUTEICH 3aWHTEPECOBAHHBIX CYOBEKTOB — CYIbH Slcamaib-
CKoro paiionHoro cyna ropoga baky Mmaxu A66acoBoii, IJTaBHOTO KOH-
CylbTaHTa OTJAEJa COLUUAIBHOIO 3aKOHOAaTenbcTBa Armnaparta Muuiu
Memxnuca AsepOaiimxanckoit Pecniyonmuku Maromena Basbirosa,

PKcHnepTa — 3aBenylonieit kagenpoii I'paxnanckoro npasa bakuHcko-
IO roCyJapCTBEHHOTO YHUBEPCUTETA, JOKTOPa IOPUINYECKUX HAYK, IPO-
tbeccopa Maxabb6ar [damupuneBoi,

crienuanucToB — cyapu BepxoBHoro Cyma A3zepOaiimxaHckoil Pec-
nyonuku Acama Mupsanuea, cyapu bakMHCKOTO anesuisiroHHOrO Cy-
na Mkpama Ilupunosa,

B cootBercTBUM C yacTblo VI crarem 130 Koncturynum AszepOaii-
JKaHCKOM PecnyOimky Ha ocHOBaHMH OOpaleHus ScamaibCKoro paii-
OHHOTO cyaa ropona baky B OTKpbITOM cyneOHOM 3aceilaHuu 1mo ocobo-
My KOHCTUTYLIMOHHOMY IPOU3BOACTBY PACCMOTPEIN KOHCTUTYLHHUOHHOE
J€JI0 O TOJIKOBAHUU IOJIOKEHHUS ‘B TEUEHHME OJIHOrO Iofa IOoCe POX-
nenns pebenka” crarbu 15 Cemeiinoro Komekca A3zepOaiijzkaHCKOM
PecnyOnuku.

3acnymas poknan cyabu C.I'acaHoBO# 1O ey, BBICTYIUIEHUS Tpe-
CTaBUTEJIEH 3aMHTEPECOBAHHBIX CYOBEKTOB M CIELIMATUCTOB, MHEHUE
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dKCIIepTa, U3yduB u o0CynmuB Martepuansl aena, [Inenym Koncrurymm-
onnoro Cyna Azep0OaiimxaHckoit Pecrybmuku

YCTAHOBMUHII:

Slcamanbekuii paiioHHBIN cyn ropofa baky, obparusiucs B KoHctu-
tyrmoHHbl Cyn AzepOaiimxanckoit Pecryonuku (nanee — Koncrurymm-
oHHblii Cyn), IpOCUJI 1aTh TOJIKOBAaHUE IIOJIOXKEHHUS “B TEYEHHE OTHOIO
roga rnocsue poxzaeHus pebenka” craten 15 Cemeiinoro Kogekca Asep-
6aitkanckoi Pecniyomuku (nanee — Cemeitnoro Kopekca).

B oO6pamennu ykaspiBaetcs, uto uctren O.Anues 29 nekabps 2014 ro-
na npenbsiBUa B cyd uck npotuB [.I'yceitHoBoii ¢ TpeboBaHueM o pac-
TOpXEeHHH Opaka, OJHAKO B CBSI3M C TEM, UYTO OTBeTYMLA ObUia OepeMeH-
Ha, Opak He ObL1 pactoprayt. Ilocne Toro, kak 28 gespansa 2015 roga y
OTBETYULBl POIMJICS MEPTBbIA PeOEHOK, MCTELl BHOBb IMPEIBSBUI B CYI
UCK O pacTopxeHuu Opaka. B xone cyneOHOro paccMOTpeHHs OTBETYH-
Ia He CcoIllachjach C pacTopXeHueM Opaka, W, CChbUlasch Ha CTaThio 15
Cewmeiinoro Kozekca, 3asBuiia 00 OTCYTCTBUM Y MyXa IpaBa TpeOOBaTh
pacTopxeHus Opaka.

CornacHo TpeboBanuto cratbu 15 CemeitHoro Kogekca, umenyemoii
“orpaHuueHue npasa Myxa TpeOOBaTh pacTopxkeHHs Opaka”, BO BpeMms
OepeMEeHHOCTH KEeHbl WM B TEUEHHE OJIHOrO Toja I0Cje POXJIEHHs pe-
OeHKa MyX He MMeeT rpasa 0e3 coracusi KeHbl MPeIbsIBIsATh UCK O pac-
TOpXKEeHUu Opaka.

OpnHako, y4uThIBas OTCYTCTBHE TOYHOIO YCTAHOBJIEHHMS TOIO Paclpo-
CTpaHs€eTcd JIM JaHHOE OrPaHMYEHME HA CIydau POXJIEHUS MEPTBOIO pe-
OeHKa WM ero CMEepPTU O JOCTHKEHHUS! OIHOTrO rofia U CyLIeCTBOBaHUE B
CyaeOHOI IMpaKTHKE Pa3IMyHbIX MOJIXOIO0B, CB3aHHBIX C MPUMEHEHHUEM
CTaThy, OOpaTUBILIUIICS, MPULIET K BBIBOAY O HEOOXOAMMOCTH TOJIKOBA-
HUS HOpPM yKas3aHHBIX B cratbe 15 CemeiiHoro Kopekca mis BHeceHus
SCHOCTH B BOIIPOC O TOM, BIpaBe JIU MyX Oe3 COIIacusi XeHbl, [TPEIbsIB-
JTh UCK O PacTOpXKeHUM Opaka B TE€UEHHE OJIHOIO Ioja I0cje poxje-
HUS MEpPTBOro peOeHKa, WK B CJIydyae ero CMEpTH A0 JAOCTUXKEHUS OJHO-
o roja.

B cBa3u ¢ ob6pawenuem Ilnenym Koncruryumonnoro Cyna cuuraer
HEOOXOIUMBIM OTMETUTH CIIEYIOLIEE.

B crarpe 17 Koncrutyumuu A3zepbaiimxkaHckoil PeciyOnuku (nanee —
KoHcTuTynus) ykasaHo, 4to ceMbsl KaK OCHOBHas sfueiika oOIlecTBa Ha-
XOIUTCS MOl 0cO00i ONEeKOoW rocynapcTsa.
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HNHCcTuTyT ceMbl KakK OAMH U3 OCHOBHBIX WHCTHUTYTOB TPaXKJIaHCKOTO
o0I1IecTBa, UCTOPUUECKU CUMTAIICS XpaHUTEJIeM YeIOBEYeCKHX IEeHHOC-
Tel, KyIbTypbl U HUCTOPUYECKOIO HACIEAMs IOKOJIEHHI, OCHOBOM cCTa-
O6ubHOCTH U pocTa. CeMpsl LIEHWIIach KaK COI03, COCTABISIOUINI OCHOBY
J000TO IIMBUIM30BAHHOTO OOIIECTBA, OJMIIETBOPSIONINN OCHOBHbBIE, BO3-
BBIIIICHHbIC U YKMCThIE UyBCTBA, OJIArOPOHBIE HAMEPEHUS! YeJIOBEYHOCTH.

HapagHne ¢ TeM, 4TO 10 CBOMM OMOJIOTMYECKUM, COLIMATIbHBIM U OBITO-
BbIM (DYHKIIMSIM, CEMbsl SBIISIETCS SUEHKOM 00IecTBa, oHa erie M O0Ib-
moe OorarcTBO, yKpaIllleHUue, CMbIC]T XHU3HU KaXJIOro HOPMAbHOTO 4Ye-
soBeka. CeMbsl 3TO CO03, BO3BBILIAIOIIUICS HAJl HPABCTBEHHBIMU U MO-
PaTbHBIMU LIEHHOCTSMU.

Kak pesysbrar 3HaueHus, NpuaaBaéMoro rocy1apcTBOM UHCTUTYTY Ce-
MbH, YCIIOBHS 3aKJTIOUEHUS Opaka, COCTABJISIONIEr0 OCHOBY CO3[aHUs Ce-
MbH, orpenenenbl KoHcturynuen.

CornmacHo crartbe 34 Koncrurymmu, mMenyemoi “IlpaBo Ha Opak”,
KaXJIplii 00JIaJaeT MpaBoOM Ha CO3[JaHHe CeMbH IO JOCTHXEHUU yKa3aH-
HOTO B 3aKOHe Bo3pacta. bpak 3akioyaercsi Ha OCHOBE JI0OpPOBOJILHOTO
coracus, U HUKTO He MOXET ObITh MPUHYXIEH K 3aK/II0YeHHuto Opaka.
CeMmbs 1 Opak HaxomsTCs IO ONEKOW rocymapctBa. MaTepuHCTBO, OT-
LIOBCTBO, JIE€TCTBO OXPAHAIOTCH 3aKOHOM. ['OCymapcTBO OKa3bIBaeT IIO-
MOIIb MHOTOZIETHBIM ceMbsiM. [IpaBa cynpyroB paBHbl. 3a00TUTBCS O Je-
TSIX, BOCIIUTBIBATh UX SBJISIETCS KaK IPAaBOM, TAK U JOJITOM POAUTEIEH.

CeMeiiHOE 3aKOHOATEBCTBO, YEpHawIlee OCHOBHYK uaer u3 Kon-
CTUTYLIMH, YCTAHOBWIO IMPUHUUIIBI IIOCTPOEHUSI U YKPEIUIEHHUS CEMEMHbBIX
OTHOILLEHW, UX MpeKpalleHus, IpaBa U O0O0SI3aHHOCTU YYaCTHUKOB ce-
MEWHBIX OTHOIIEHHWH, O00S3aHHOCTH TOCYIAPCTBEHHBIX OpPraHOB B DTOMH
cthepe, a TakxKe HOPMBI, PETYIHUPYIOIINE MOPSAOK TOCYIapCTBEHHOH pe-
TUCTPALMA aKTOB IPAXJAHCKOTO COCTOSHHUA.

B crarbe 1.3 Cemeiinoro Kojekca ycTaHOBIEHO, YTO CEMEMHOE 3aKO-
HOJATENIbCTBO UCXOAUT W3 HEOOXOAMMOCTH YKPEIUICHHUS! CEMbU, MOCTPO-
€HUs CEMEMHBIX OTHOIIeHUI Ha YyBCTBaX B3aMMHOM JIIOOBU U YBaXKEeHUS,
HEJIOIyCTUMOCTU Ybero-I1u00 BMEIIaTeNIbCTBa B Jejla CEMbH, B3aUMOIIO-
MOIITM YICHOB CEMbU U MX OTBETCTBEHHOCTH TIEpe/l CeMbeid, 0OecrieueHust
OecCIpernsaTCTBEHHOTO OCYIIECTBICHUSI UX MPaB M BO3MOXHOCTEH cyned-
HOM 3alUThl YKa3aHHBIX MPaB.

CornacHO ceMeHHOMY 3aKOHOIATENbCTBY, OpaK SIBISIETCS JOOPOBOIIb-
HBIM COI030M MYXYMHBI M KEHIIUHbI, 3aPETUCTPUPOBAHHBIM B COOTBET-
CTBYIOLLIEM OpraHe MCIIOJIHUTEIbHON BJIACTH C LEJIbI0 CO3IaHUS CEMbU
(cratbsa 2.3 Cemeiinoro Kopgekca).
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OrpaHuyeHue B TOW WM MHOU (hopMe MpaB rpaxiaaH B CBA3U C COLU-
QIbHOM, PACOBOM, HAUMOHAIBHOM, PEJIMTMO3HOM W A3BIKOBOM MPUHAJI-
JIEXHOCTBIO IPU BCTYIUIEHUM B Opak M B CEMEHHBIX OTHOIICHUSIX 3arpe-
naercd. [IpaBa rpaxnaH B ceMbe MOIYT ObITh OrPAHUYEHBI B LENSAX 3a-
LIUTHl MOPAJIbHOTO COCTOSIHUS, 3IOPOBbs, IPaB M 3aKOHHBIX MHTEPECOB
APYIUX WIEHOB CEMbH M JIPYTUX IPaXJaH TOJIbKO HAa OCHOBAHWUU 3aKOHA
(crateu 2.4 u 2.5 Cemeitnoro Kopgekca).

I'paxaHe OCyIIECTBIISIIOT CEMENHBIE NIPaBa, a TaKXke 3allUTy YKa3aH-
HBIX [IPaB CaMOCTOSTEJIBHO, €CIM HacTodluM KonekcoMm He MpesycMoT-
peH uHoU nopgaok. Ilpu ocyiiecTBieHUM CBOUX IpaB M BBIIOJHEHUU
CBOMX OOSI3aHHOCTEH WIEH CeMbU HE JIOJDKEH HapyllaTh MpaBa, CBOOOIbI
U 3aKOHHbIE MHTEPECHI IPYTHX WIEHOB CEMbH U JIPYTHX IpaxiaH (CTaTbs
6 Cewmeiinoro Komekca).

CornmacHo mpaBoBoM mo3uuu, copmupoBaHHou Ilnenymom Komn-
crutyrionHoro Cyna B noctaHoBienuu ot 2 Hosa06pg 2010 roga “O Tor-
koBaHuu cratbu 307.2.4 I'paxnancko-IIponeccyansnoro Kogekca Aszep-
OaifkaHckoi PecryOnuku™”, Ha OCHOBAaHMM MPUHIIMIIA JOOPOBOJIILHOCTH
U cBOOOJIBI BOJIM OPAYHOrO COK03a MYXKUMHBI M KEHIIUHBI, KAXKIbIH MYX-
YMHA U Kax/as XeHIIUHA 10 COOCTBEHHOMY 3aKJIIOUEHUIO JI0OPOBOJILHO,
6e3 BIUSHMS TOCTOPOHHUX JIMLI OOJIaat0T MPaBOM BhIOMpaTh cebe Myxa
u keHy. B3aumnHoe 100pOBONIBHOE cOINIacHe MYXYHMHBI M KEHIIWHBI,
BCTYNAIONIMX B Opak, OCHOBHOE YCIIOBHE 3aKJIIOUeHUs1 Opakxa.

AHanuzupyd BbllLIeyKa3aHHble HOpMbI KOHCTUTYLIMU U ceMelHOoro 3a-
KoHopnarenbcTBa, [Inenym Koncrurynmonnoro Cyna cuuraer, 4to g00po-
BOJILHOCTh Opaka, cBOOOJa BOJICU3BSBIICHUS JIUII, BCTYMAOIMX B Opak,
HEOOXOAMMOCTh YKPEIUIGHHSI CeMbU, oOecrieueHne OecrpensaTCTBEHHOTO
OCYILECTBJICHUS IIPAB CYIIPYTOB U BO3MOXKHOCTD 3aIlMTHI B CylI€ JaHHbBIX
IIpaB, PaBHOIIPABUE CYIIPYIOB, PEIIEHHE BHYTPUCEMENHBIX BOIPOCOB Ha
OCHOBAaHUHU OOOIOIHOTO COIVIACHs W Jp. MPUHLMUIIBI OXBATHIBAIOT BCE 3Ta-
nbpl Opaka (BcTyruieHue B Opak, HaxoxjeHue B Opake M pacTOpXeHue
Opaxa).

OcHOBaHUS U TOPSIIOK PAcTOPXKEHUs! Opaka peryampyloTcs IMOJoXe-
Husimu 1aBbl 4 CemeitHoro Kojekca, a BOIIPOChl perucTpaluuu pacTop-
XeHus Opaka — masel 25 manHoro Kompekca.

B teopuu cemeiiHoro mpasa, Moj pacTopXeHueMm Opaka, MOHUMAeTCs
NpeKpalleHre OTHOLLEHUI CynpyroB, c()OpMUpOBaHHbIX OT Opaka, 3a-
KJIFOYEHHOTO B MPEIyCMOTPEHHOM 3aKOHOM MOPSJIKE, B CBA3U C BO3HUK-
HOBEHHMEM OIIPEIESIEHHBIX ITPaBOBBIX (PAKTOB.

CeMeliHOe 3aKOHOIATENILCTBO YCTAHABIMBAET ABa MOPSIKA PacTOpXe-
HUd Opaka — B cygeOHOM MOpSIIKe U B COOTBETCTBYIOIIEM OpraHe UCIOJ-
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HUTEJIbHOH BJIaCTH (B aIMUHHUCTpaTUBHOM mopsjike). CoracHo cratbe 16
CemeitHoro Konekca pactopxenue Opaka OCYIIECTBIISIETCS COOTBETCTBY-
IOIUM OPraHOM HWCIOJHMTENIbHOM BIIACTH, a B CIIy4asix, MPEeAyCMOTPEH-
HbIX ctarbaMu 19-21 Hacrogiero Kogekca, — cyaom.

B naHHBIX CTaThsiX 3aKOHOJATENb YCTAHOBUJI JIBA OCHOBHBIX YCIIOBHUS
pacropxenus: Opaka B cyaeOHOM MOpSJIKE: HATUYKME Y CYIPYroB OOIIMX
HECOBEPILIEHHOIETHUX JIETe; OJlHA U3 CTOPOH HE COIIaCHA C PacTopxKe-
HUeM Opaka.

YcranapnuBasg nopsaaok pactopxenus Opaka, Cemeiinbiii Konekc, Bbi-
CTyIMaeT C TOYKH 3peHus] 10OpOBOJILHOCTH Opaka, paBHONPABHS CYMpPY-
TOB, a TaKXe CBOOOIBI pacTopxXeHHs Opaka, MpUHIMIA OOecTIeYeHUs
OecCIpersaTCTBEHHOTO OCYIIECTBIIEHHUS MPaB CYMPYroB, a TaKXe C TOYKHU
3peHHUs 3alUThI I1PaB NETEM.

Kak yxe ormevanoch Ha ocHoBaHuM, ctaThu 15 CemeiiHoro Kopekca
BO BpeMsi OEpEMEHHOCTU XKEHbl WM B TEUEHUE OIHOTO Toja IOCe POX-
AeHus pebeHKa MyX He MMeeT mpaBa 0e3 coracusi XeHbl TPeIbsBIISATh
UCK O pacTopxXeHuu Opaka.

[Tnenym Koucturynmonnoro Cyga cuuTaeT, 4yTo JaHHOE OrpaHu4MBa-
I0lllMe yKa3aHWe 3aKOHa, SBJISIoIIUecs MPUYMHON pa3HOINacuil B cyned-
HOU MpaKTUKE, CIIyXa LEeJIOCTHOCTU CEMbH, 3alllUTe MpaB MaTepu U pe-
OeHKa, IBJISIETCS He TOJIbKO MPUEeMIIEMO ISl KeHIIUH Ha ONpenesieHHOM
OTpe3Ke BPeMEeHH, TO €CTh BO BpeMs OEpEMEHHOCTU W TIOCIIe POXICHUS
peGeHKa, HO M BBICOKOW OIIEHKON MaTepHHCTBA.

D10 Takke BbITeKaeT U3 3amad CemenHoro Komekca. Tak, corimacHoO
cratee 3.0.4 manHoro Konekca, BCECTOPOHHSS 3alluTa UHTEPECOB MaTe-
peil u Jerell ycTaHoBJIeHa Kak OfHa W3 3amad Hacrosiero Koxekca.

Cornacno crarbe 85.1.1 Cemeiinoro Kozekca, ObiBIlIasi xxeHa BO Bpe-
Mg OEpeMEHHOCTH U B Te4eHhe 3 JIeT CO OHS POXJeHHs OOIMuX NeTeH,
UMeeT IPaBo IOcJe pacTopxkeHus Opaka B cyneOHOM mopsake TpeboBaTh
y OBIBIIETO0 MyXa, pacrojiaraiomero s yKa3aHHOTO HeoOXOIUMbIMU
Cpe/ICTBAaMU, BBITUIATHl ATUMEHTOB.

C 2TOl TOYKM 3peHUsi, OrpaHUYEHUE HA OIPENEICHHbII NMepUo Mpa-
Ba MyXa TpebOoBaTh pacTOpxXeHus Opaka, He MOXET BOCIIPUHUMATHCH KaK
HapyllleHue paBHOIIpaBUs Cynpyros. Tak, TaHHOE MPaBO OrpPaHUYMUBAET-
Csl TOJIBKO B U3BECTHBINM OTPE30K BPEMEHH, UTO MOJTHOCTBIO COOTBETCTBY-
eT TpeboBanusaM ctateu 2.5 Cemeitnoro Koaekca. Llenb 3nech 3akimova-
eTcs B CO3IaHUM Oojiee MITKUX YCIIOBHM B OTHOIIICHUN >KCHIIUHBI M Pe-
OeHka.

B OpayHO-ceMeliHOM 3aKOHOIATEIbCTBE psijia TOCYIAPCTB MPEIyCMO-
TPEHO OrpaHWuYEHHE Ha OTMpeeIeHHBI CPOK Ha IMpaBa MyxXa TpeOoBaTh
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pacTtopxkeHus Opaka 6e3 cormacusl XeHbl BO BpeMsl ee OepeMEeHHOCTH U
nocsie poxaeHus: pebeHka.

Tak, aHaJIOTMYHBIA TOAXON YCTAHOBJIEH W B 3aKOHoAareabcTBe Poc-
cuiickon Denepaunn, Kazaxcrana, Ykpaunel, Keipreizcrana, MomioBsl,
Pecnyonuku Benapycs.

B Ilocranoenenuu [lnenyma BepxosHoro Cyna Poccuiickoii ®@enepa-
uuu ot 5 Hoa0psa 1998 roma “O npuMeHeHUH CylaMH 3aKOHOIATEIbCTBA
10 JiellaM pacTopXeHud Opaka’”, JaromeM TOJKOBaHWE pPeryIHpyromei
a”asornyHbIii Boripoc cratbe 17 CemeitHoro Konekca Poccuiickoii ®e-
Aeparyu, yKazaHo, UTO OTCYTCTBHUE IpaBa MyxXa 0e3 comiacus KeHbl BO3-
OyXJ1aTh JeJ10 O pacTopxKeHuu Opaka BO BpeMsl OepeMEHHOCTH KEeHbl U
B TEUEHHE OTHOTO TOfa IMOCJe POXAEHUS peOeHKa, pacrpoCTpaHSIeTcs
TakXke Ha Cliydau, Korga peOeHOK yMep 10 JOCTHXKEHHS UM BO3pacTa Oji-
HOTO roja.

A 3aKkoHOAATeNnbCTBO MOJIOBBI OTOBapUBAET BBEIEHUE TOOUYHOIO Or-
paHMYEeHHS HA MPETbSBICHUU MYXEM HCKa O pacTOpxXeHuH Opaka, Tem,
4YTO peOEHOK XWB B TEUEHHUE OJHOIO rojia Mocje POXICHUs.

UYro kacaercsd pa3lIM4YHBIX IOAXOJ0B, CBI3aHHBIX C IPUMEHEHHEM CTa-
teu 15 Cemeiinoro Konekca, Ilnenym Koncturyimonnoro Cyma cuura-
€T, YTO IO CYTU 3aKOHA, BBEIEHUE OIPAHUYEHUs Ha NPEIbsBICHHE MY-
KeM UCKa O pacTopxeHuu Opaka 0e3 cormacusi XeHbl BO Bpems Oepe-
MEHHOCTH WM B TEUEHHE OJHOTO rojia IMocie poxiaeHus peOeHka, He
OroBapuBaeTcs TOJIbKO (PaKTOM poxkIeHusl. BripaxeHnue “nocie poxie-
HUSI” HOPMBbI MOAPA3yMEBAET UCTEYEHUE CPOKA OJHOIO roja rocie ¢ak-
Ta poxaeHud. Poxnenune peOeHKa yXe CUMTaeTCsl MPaBOBBIM (PaKTOM,
POXIeHHe MEepPTBOro peOeHKa He MMeeT HUKAKOro 3HaueHWs IS yCcTpa-
HEHMS YCTAHOBJIIEHHOIO 3aKOHOM CpOKa.

B cBs3u ¢ Tem pacnpoctpansiercst i TpeboBanue crateu 15 Cemeit-
Horo Kozekca Ha ciyvaii cMepTH pebeHKa A0 JOCTUXKEHHUS! UM OIHOIrO
roga Ilnenym Koncrurymmonnoro Cyna oTMevaer, 4To 3Ta HOpMa 3aKo-
Ha, HOCS HMMIIEPATUBHBIN XapakTep, OOQHO3HAYHO YCTAHOBWJIA, YTO MYXK
He uMeeT mnpapa 0e3 coracusi XeHbl IPEAbsBIsATh HCK O PACTOPXKEHUU
Opaka B Te4eHHE OIHOTO Tojia IMOCje POXAeHHS peOeHKa. YCTaHOBIIEH-
HOE 3aKOHOM OrpaHMY€HUE CPOKOM Ha OAMH TOji HE YBS3bIBAaeTCs C (hak-
TOM CMepTH pebeHKa uepe3 HECKOJIbKO MECSIIeB, a er0 CMepTh He OTMe-
HSET TOAUYHBIN CPOK. B 3TOM KOHTEKCTE, MpeaycMOTPeHHOe B cTaThe 15
Cemelinoro Kopekca rogmyHoe OrpaHMYEHUE BKIIIOYAET TAKXE CIllydau
POXIEHUsS MEPTBOrO peObeHKa WM €ro CMEePTH JI0 AOCTHXEHHUS UM OIHO-
ro roja.
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[To cytn ykazaHHOH cTaTbU IPAaBO MyXa MPEIbSIBUTH HCK O pacTop-
keHnn Opaka 0Oe3 coracus XeHbl, U B ClIydae POXIEHHS MEpPTBOTO pe-
OeHKa WM cMepTU pebeHKa, He JOCTHUIIIEr0 OAHOIO TrOja, BO3HUKAET
TOJIBKO MO OKOHYAHHWU TOAMYHOTO CPOKa CO JHS POXKIACHUS pebeHKa.

CornnacHo TpeOOBaHUIO 3aKOHA, €CIM MYy 0e3 coracus XeHbl BO Bpe-
Ms OepeMEHHOCTH KEHbl MPEIbIBIIeT UCK O pacTopxXeHuu Opaka, ero
3asBIIEHUE HE JOJIKHO NMPUHUMATHCH CYIOM, a B Cllydae YCTaHOBJIEHUS
OEepeMEeHHOCTH TOC/Ie MPHUHSATHS MCKOBOTO 3asBJICHUS B IPOU3BOJICTBO,
IPOM3BOLCTBO JOJLKHO OBITh IMPEKPAIEHO B COOTBETCTBUM C TpeOOBa-
HUSIMU TPaXIaHCKO-IIPOLECCYATbHOIO 3aKOHOIATEIbCTBA.

Ha ocHoBanum BeimeykaszanHoro Ilnenym Koncrurynmonnoro Cyna
IpUILIET K TAKOMY 3aKJIIOYEHHUI0, YTO MOJIOXEHHE ‘BO BpeMs OepeMeHHO-
CTH XEHbl WIA B TEYSHHWE OTHOTO Tofa TOCle poXIeHus pebeHKa MyxX
He uMeeT IpaBa 0e3 cornacus XeHbl NPeIbsBIsITh UCK O PAaCTOPXKEHUU
Opaka” crareu 15 CemeiiHoro Kojekca BKIIIOUaeT Takxe ciydad poxie-
HUS MEpPTBOTO pebeHKa WM ero CMEpTH B T€YeHHE OJHOTO Tojia IMocye
POXIEHUS.

PyxkoBonctysich yactbio VI cratbu 130 Koncturyuun AsepOaiixan-
ckoii Pecryormuku u crateamu 60, 62, 63, 65-67 u 69 3akona AzepOaii-
mxanckon Pecriybmuku “O Koncrurynmonnom Cyne”, I[Tnenym Koncru-
tyuonHoro Cyna AsepOaitikanckoil PecriyOnuku

IHOCTAHOBMUI:

1. ITonoxenue “Bo BpeMs OEPEeMEHHOCTH KEHbl WM B TEUEHUE Of-
HOTO ToJa IOC/ie pOXIeHUS peOeHKa MyX He UMeeT IpaBa 6e3 coriia-
CHUsl XeHbl BO30yXJ1aTh UCK O pacTopxkeHuu Opaka” crateu 15 Cemeil-
Horo Kojekca AzepOaiimkaHckoi PecryONMKu BKITIOYaeT TaKXe CITy-
yau pOXIEHHsS MEpPTBOro pebeHKa WM €ro CMEepTH B T€YEHHE OAHOIO
rofa 1mocie poXaAeHus.

2. I[locTaHoBNIEHNE BCTYNAET B CUJIY CO JHS ONMYyOJIMKOBAHUS.

3. IlocranoBnenue onmyOnMKoOBaTh B razerax ‘“‘Asepbaiimxkan’, ‘“Pec-
nyonuka”, “Xanr razetu”’, “bakunckuii pabounii” u “BectHuke Kon-
crutrymonnoro Cynma AszepOaiimxkanckoi Pecryomukm”.

4. TlocTaHOB/IEHUE SIBIISIETCSI OKOHYATEIbHBIM U HE MOXET OBbITh OT-
MEHEHO, U3MEHEHO WM O(UIIUATFHO UCTOIKOBAHO HU OJHUM OPraHOM
WIW JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macollasinin
271.1-ci maddasinin homin Macoallonin 158.2 vo 158.4-cii
maddoalari baximindan sorh edilmasina dair

3 noyabr 2015-ci il Baki sohori

Azorbaycan Respublikasi Konstitusiya Moahkeamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Sitidabe Hasenova, Rovsen
Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa
Nocafov vo Kamran Sefiyevden (maruzagi-hakim) ibarat torkibda,

mohkomse katibi — Elmaddin Hiiseynovun,

maragqli subyektlorin niimayandaleri — Sumqayit Apellyasiya Mohkoa-
mosinin hakimi Seyyad Qafarinin, Azarbaycan Respublikas1 Milli Mac-
lisi Aparatinin Iqtisadi qanunvericilik sobesinin Miilki hiiquq iizro qa-
nunvericilik sektorunun bas meslohatcisi Vasif Omiraslanovun,

ekspert — Baki Dovlet Universitetinin Hiiquq fakiiltesinin Miilki hii-
quq kafedrasinin dosenti, hiiquq tlizre falsefo doktoru Azad Talibovun,

miitoxassislor — Azerbaycan Respublikasi Ali Mehkemasinin hakimi
[lgar Demirovun, Bak1 Apellyasiya Mohkemesinin hakimi Ilham Ose-
dovun istiraki ils,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati iizre ag¢iq moh-
kemse iclasinda Azarbaycan Respublikast Miilki Macellesinin 271.1-ci
maddasinin heamin Macallanin 158.2 ve 158.4-cii maddelari baximindan
sorh edilmesine dair Sumgayit Apellyasiya Moahkamasinin miiraciati
osasinda konstitusiya isine baxdi.

[s {izro hakim K.Sefiyevin meruzesini, maraqli subyektlorin niima-
yondalerinin ve miitoxessislorin ¢ixislarini, ekspertin royini dinlayib, is
materiallarin1 arasdirib miizakire ederek, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu
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MUODYYON ETDI:

Sumgayit Apellyasiya Mohkomoasi Azarbaycan Respublikasinin
Konstitusiya Mehkemasina (bundan sonra — Konstitusiya Mahkemasi)
miiraciat ederak Azarbaycan Respublikast Miilki Macallesinin (bundan
sonra — Miilki Macelle) 271.1-ci maddesinin hemin Macellenin 158.2
vo 158.4-cii maddalari baximindan serh olunmasini xahis etmisdir.

Miiraciatde gosterilir ki, H.ohmeadova ve digerleri A.Ohmeadova ve
“Nikoyl” Investisiya Kommersiya Banki (bundan sonra — “Nikoyl”
IKB) arasinda baglanmis ipoteka miigavilesinin etibarsiz hesab edilmo-
si {iciin Xagmaz rayon Mohkemasine miiraciet etmislor. Iddia onunla
osaslandirilmigdir ki, ev ipotekaya qoyularken onlarin raziligi alinma-
musdir.

Xagmaz rayon Mahkemasinin 16 oktyabr 2014-cii il tarixli getname-
si 1lo iddia telebi tomin edilmisdir.

“Nikoyl” IKB apellyasiya sikayati verarok bildirmisdir ki, birinci ins-
tansiya mohkeamasi ipoteka miigavilesi baglanan zaman ipoteka qoyanla
birlikde yasayan yetkinlik yasina ¢atmis aile {izvlerinin ve diger soxslo-
rin raziliginin alinmamasina Miilki Macelle ilo miiayyen edilmis sortle-
rin pozulmasi kimi qiymat vermisdir. Halbuki, miilkiyyatcinin aile {izv-
lori vo diger soxslerin raziliginin alinmasi1 Miilki Macelle ile deyil,
Azarbaycan Respublikasi Nazirler Kabinetinin 2000-ci il 11 sentyabr ta-
rixli 167 nomrali Qorart ile tosdiq edilmis “Azearbaycan Respublikasin-
da notariat hareketlorinin aparilmasi qaydalar1 hagqinda Telimat”la ton-
zimlonir vo hamin Telimatin teleblorinin pozulmas1 Miilki Macallonin
sortlorinin pozuntusu kimi qiymetlondirilmemsalidir.

Bununla slagedar olaraq, miiraciotedon ipoteka miiqavilasinin bag-
lanmas1 zaman1 hemin emlakdan istifads hiiququ olan sexslerin raziligi-
nin alinmamasinin ipoteka miigavilasinin etibarsiz hesab edilmasino
asas olub-olmamasinin Konstitusiya Mehkemasi terefinden sorh edil-
mosini xahis etmisdir.

Konstitusiya Mehkemaesinin Plenumu miiraciatle bagli asagidakilarin
geyd edilmasini zaruri hesab edir.

Azoarbaycan Respublikasinda miilkiyyet toxunulmazdir ve dovlet te-
rofinden miidafie olunur. Konstitusiya har kesin miilkiyyet hiiququnu,
miilkiyyetcinin tokbasina vo ya basqalari ile birlikde emlaka sahib ol-
maq, omlakdan istifade etmoak ve onun barasinde serencam vermak hii-
quglarini nazards tutur, habelo miilkiyyet hiiququnun, o ciimladen xii-
susi miilkiyyet hiiququnun ganunla miidafiesine tominat verir. He¢ kos
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mohkomenin gorari olmadan miilkiyyetinden mahrum edile bilmez
(Konstitusiyanin 13 ve 29-cu maddelari).

Miilkiyyet hiiququ hamiligla taninan osas hiiquqdur ve ali insani de-
yorlari 6ziinde oks etdiron demokratik comiyyetin, hiiquqi dovletin te-
mol prinsiplerinden biri hesab olunur. Miilkiyyet hiiququ “Insan hiiqug-
larinin vo osas azadliglarin miidafiesi haqqinda” Konvensiyanin (bun-
dan sonra — Konvensiya) 1 sayli Protokolunun 1-ci maddesinde 6z oksi-
ni tapmisdir.

Miilki Macallonin 271.1-ci maddesine esasen asyani girov qoyan
(ipoteka qoyan) yalniz onun miilkiyyaetcisi ola bilor.

Miilkiyyet hiiququ har kesin ganunla miieyyean olunmus gaydada ve
tisullarla @emlaka sahib olmaq, emlakdan istifade etmak ve onun barasin-
de serencam vermok hiiquqlarindan ibaratdir. Miilkiyyet hiiququnun
torkib hissesi olan seroncam hiiququnun hoyata kegirilmoasi omlakin
moensublugunun, veziyysetinin ve ya toyinatinin doyisdirilmesine yone-
lon hiiquqi fakt kimi ¢ixis edir. Seroncam vermok hiiququ miilkiyyetgi-
yo 0z amlak1 baresinde qanunvericilikde nazerde tutulmus gaydada is-
tonilon miilki-hiiquqi aqd, o ciimleden girov ve ya ipoteka miiqavilasi
baglamaq imkani verir.

Bu baximdan, asyanin girov ve ya ipotekaya qoyulmasi miilkiyyet¢i-
nin seroncam vermoak solahiyyotinin hoyata kecirilmasi demokdir. Buna
gora da, Miilki Macallenin 271.1-ci maddasinde asyan1 girov qoyanin
yalniz onun miilkiyyetgisi ola biloecayi nazerde tutulmusdur.

Miilki Macellonin 269.1-ci maddasine asasen girov ve ipoteka hiiqu-
qu girov qoyanin asyasi baraesinda girov saxlayanin asya hiiququdur vo
eyni zamanda borclunun girov saxlayan garsisinda pul ve ya basqa 6h-
doliyinin icrasinin tomin edilmesi tisuludur.

Miilki hiiquq miigavilalerinden irali gelon 6hdaliklarin icrasinin te-
min edilmesi ile bagh ipotekanin yaranmasi osaslari, onun dovlet gey-
diyyati, temin olunmus borcun ve diger miilki hiiquqi 6hdsliyin ipoteka
hesabina ddenilmesi qaydalari, tereflerin hiiquq ve vezifeleri “Ipoteka
hagqinda” Azerbaycan Respublikasmin Qanunu (bundan sonra — “Ipote-
ka haqqinda” Qanun) ile tenzimlonir.

“Ipoteka haqqinda” Qanunun 10.1-ci maddesine asasen ipoteka mii-
qavilesi miistaqil xarakter dasimir ve asas 6hdsliklarin icrasini tomin et-
mok maqsadile baglanir.

Ipoteka miigavile iizre emale golir. ipoteka miiqavilesine gore bir to-
rof (ipoteka qoyan) osas 6hdoliyin icrasini tomin etmoak meagsadile 6z
miilkiyyetinde olan daginmaz ve ya dasiar agyan1 ipoteka qoyur, diger
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torof (ipoteka saxlayan) ise borclunun hemin 6hdsliyi icra etmadiyi hal-
da ipoteka ile yiiklii edilmis asyanin deyerinden diger kreditorlara nis-
boton listlin qaydada hiiquqi teminat almaq hiiququ alde edir.

Goriindiiyti kimi, ipoteka miiqavilesinde iki teref istirak edir: ipoteka
goyan va ipoteka saxlayan. Osyan1 ipoteka qoyan yalniz onun miilkiy-
yot¢isi ola biler ve o adaten asas dhdslik lizre borclu sexs qismindoe ¢i-
x1s edir. Ikinci toref — ipoteka saxlayan ipoteka hiiququ olan sexsdir ve
ona kreditor da deyilir. Ipoteka saxlayan dedikde, borclunun onun qarsi-
sinda pul ve ya basqa 6hdeliyinin icrasinin temin edilmesi ligiin ipoteka
predmeti olan asyaya tolob yonaltmoak, homin tolobi gostorilon osya he-
sabina temin etmak ixtiyarina malik olan soxs basa diisiiliir. Biitlin hal-
larda kreditor ve ipoteka saxlayan eyni soxs olur, yoni ipoteka saxlayan
rolunda yalniz kreditor ¢ixis eds biler.

Girov va ipoteka hiiququnun osas toyinati ondan ibaratdir ki, borclu
(girov vo ya ipoteka qoyan) 6z 6hdsliyini icra etmadikds, kreditor (gi-
rov va ya ipoteka saxlayan) girov qoyulmus ve ya ipoteka ilo yiiklii edil-
mis agyanin deyarinden 6z borcunun 6denilmasinde basqa kreditora nis-
beton Ustlinliik hiiququna malikdir.

Eyni zamanda geyd edilmelidir ki, emlak hiiquglar1 hemin emlakin
miilkiyyatcisi olmayan sexslore do mensub ola biler. Miilkiyyat¢i olma-
yan soxsin emlak hiiquqglari istonilen soxs, o ciimledon miilkiyyetci to-
rofinden pozulmagdan miidafie edilir (Miilki Macallonin 158.2 veo
158.4-cii maddeleri).

Miilkiyyet hiiququ ile yanasi servitutlar, girov ve emlakdan istifade
hiiquqlar1 da emlak hiiquglarina aid edilmisdir. Bu hiiquqlarin xtisusiy-
yoti ondan ibaratdir ki, onlar miilkiyyet¢i olmayan sexslere de mexsus
ola bilar. Bela halda hemin hiiquglar basqa sexs, o climledan miilkiyyat-
¢i tarofinden pozulmaqdan miidafie olunur. Belo ki, Miilki Macallonin
288-ci maddasine asasen girov qoyulmus asyani saxlayan ve ya saxla-
mali1 olan girov saxlayan onu 6zgasinin ganunsuz sahibliyindan, o ciim-
laden girov qoyanin sahibliyinden teleb edoe biler. Miiqavile sertlorine
goro girov saxlayana ona verilmis girov predmetindon istifade hiiququ
verildikds o diger sexslerden, o ciimleden girov qoyandan onun hiiqu-
qunun har clir pozuntularin1 aradan qaldirmagi, bu pozuntular sahiblik-
den mehrumetmso ilo birlesdirilmadikde bels, tolob eds biler.

Ipoteka miiqavilesinin baglanmasi zamani serencam hiiququnun he-
yata kecirilmasi “Ipoteka haqqinda” Qanunun 8-ci maddesi ile tonzim-
lonir. Homin Qanunun 8.1-ci maddasine asasen limumi birge miilkiy-
yotda olan agyanin ipoteka ilo yiiklii edilmasi zamani biitiin miilkiyyet-
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cilorin hiiquglarinin ve ganuni maraqlarinin qorunmast maqgsadile he-
min miilkiyyatcilerin notariat qaydasinda tesdiq olunmus raziliginin ol-
masi toleb edilir. Birge miilkiyyotdoe olan asyaya dair serencamgiliq bii-
tiin miilkiyyatcilorin raziligi ile hoayata kegirilir vo amlaka dair seren-
cam verilmasi haqqinda aqdi miilkiyyetcilorden hansinin baglamasindan
asili olmayaraq bu raziliq ehtimal edilir (Miilki Macellonin 222.2-ci
maddaesi).

Belo ki, timumi miilkiyyatde olan emlaka biitiin miilkiyysetciloer bir-
likde sahiblik edir vo onun barasinde serencam verirlor.

“Ipoteka haqqinda” Qanunun 8.2-ci maddesine osasen ise iimumi
payli miilkiyyetin istirak¢ilarinin her biri 6z paylarini diger miilkiyyet-
cilorin razilig1 olmadan ipoteka qoya biler.

Her bir miilkiyyet¢i galan miilkiyyet¢ilorin hiiquqlari ile bir araya si-
gan dorocodo asyaya sahiblik, ondan istifade vo ona dair serencam ver-
mok ixtiyarina malikdir. 9syan1 6zgoninkilosdirmak ve ya yiiklii etmak,
habelo onun teyinatini deyismak tigiin biitiin istirak¢ilarin raziligi telab
olunur, bu sertle ki, onlar yekdillikle ayr1 qayda barede razilagmasinlar.
Ogor imumi miilkiyyeatdoki paylar iizroe ipotekalar vo ya torpaq sahale-
rine yiikliliikler varsa, daha istirak¢ilar esyanin 6zlinii hemin hiiquqlar-
la yiikli eds bilmazler. Payl miilkiyyatde olan esyaya dair serencam
verilmasi agyanin biitiin miilkiyyetcilorinin razilagmasi @sasinda hoyata
kecirilir (Miilki Macallonin 215.4 vo 215.5-ci maddaleari).

Miilki Macollonin 225.1 ve 225.2-ci maddelerine asasen arle arvadin
nikah dovriinde qazandiglar1 emlak, ager nikah kontraktinda ve ya onlar
arasindaki razilasmada ayr1 qayda nezerde tutulmayibsa, onlarin imumi
milkiyysatidir. Nikaha gironadek er-arvaddan her birine mansub olmus
amlak, habelo onlardan birinin nikah dovriinde hadiyys kimi ve ya ve-
rosolik gaydasinda aldigi emlak onun miilkiyyaetidir.

or-arvadin imumi amlak tizerinde miilkiyyet hiiququnun heyata keci-
rilmasi Aile Macellasinin 33-cii maddesi ile do tonzimlonir. Bu madde-
yo miivafiq olaraq ar-arvadin iimumi amlaki iizerinde sahiblik, istifade
vo sarancam hiiququ onlarin qarsiligh razilig1 esasinda hoyata kegirilir.

Or-arvaddan birinin dasinmaz amlak tizerinde seroncam vermok ba-
roda notariat gaydasinda tesdiq edilen ve (ve ya) geydiyyata alinan aqd-
lor baglamas iiclin diger terafin notariat qaydasinda tesdiq edilmis razi-
11g1 lazimdir. Orin (arvadin) bu barads notariat qaydasinda tesdiq olun-
mus razilig1 olmadiqda, bu aqd Azerbaycan Respublikasinin Miilki Me-
collasi ile miioyyen olunmus miiddatde miibahisalondirile biler (Aile
Maocollasinin 33.4-cli maddasi).
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Qirov (ipoteka) miigavilesinin baglanmas1 zamani miilkiyyaetci toro-
finden digar sexslorin raziliglarinin alinmasi telebi miilkiyyet hiiququ-
nun torkib hissesi olan serencam vermoak hiiququ baximindan tohlil
olunmalidir.

Miilkiyyet hiiququnun mehdudlasdirilmasi ile bagli Konstitusiya
Mohkemasi Plenumunun “Azerbaycan Respublikasinda menzil fondu-
nun O6zsllasdirilmeasi haqqinda” Azerbaycan Respublikasi Qanununun
1-ci, 5-ci vo 12-ci maddelerinin sorh edilmesino dair” 21 dekabr
2012-ci 1l tarixli Qerarinda oks olunan hiiquqi mdévqeyine asasen miil-
kiyyot hiiququnun mehdudlasdirilmas: qanungulugun telebino cavab
vermali, bagqa soxslerin hiiquq ve azadliglarinin miidafiasi magsadile
totbiq edilmali, miitenasib olmali ve bu konstitusion hiiququn mahiyye-
tini deyismemsalidir. Bu ciir mehdudiyyetin miimkiinliiyii ve onun xa-
rakteri layiqli hoyat soviyyosi de daxil olmagla konstitusion ehemiyyaot-
11 doeyerlarin miidafiesi ile sortlondirilmalidir.

Homin Qararda hemg¢inin geyd olunmusdur ki, miilkiyyatci torafin-
den serencam selahiyyetinin hayata kecirilmasinin miilkiyyet¢i olma-
yan soxslorin iradesi ile istonilon halda sertlondirilmasi faktiki olaraq bu
solahiyyatin milkiyyatc¢i olmayan soxslere mensub oldugunu gostorir.
Halbuki, bunun yolverilmazliyi hom Konstitusiyanin 29-cu maddasinin
IIT hissesinda, hem de onu inkisaf etdiron Miilki Macellenin 152.1-ci
maddesinds ifads olunmusdur. Homin normaya asasen miilkiyyet hiiqu-
qu — subyektin ona mensub amlaka (esyaya) 0z istediyi kimi sahib ol-
maq, ondan istifade etmok vo ona dair seroncam vermok iizro dovlat to-
rofinden taninan ve qorunan hiiququdur.

Bunun oksine olaraq, seroncam vermoak soalahiyyatinin miilkiyyatei
olmayan soxslore verilmosi faktiki olaraq bir emlak tizerinde eyni za-
manda ikinci eyni hacmli miilkiyyet hiiququnun mévcudlugu demokdir.
Bu ise yalniz hemin emlak {izerinds bir ne¢e soxsin birge miilkiyyet hii-
quglar1 oldugda miimkiindiir.

Konstitusiya Mehkemasi Plenumunun ©.9.ibrahimovun sikayeti iiz-
ro 12 aprel 2004-cii il tarixli Qorarinda bu masals ile bagli hiiquqi mov-
geyi ondan ibarat olmusdur ki, her hansi aqdin (o cltimleden alqi-satqi
miiqavilesinin) etibarlilig1 {i¢iin onun baglanmasinda lazimi subyektlorin
(selahiyyetli soxslorin) istiraki, onlarin arasinda irade ve onun bildiril-
mosi vahidliyinin mévcudlugu, aqdin forma ve mezmununun ganunve-
riciliyin toleblorine uygun olmasi vacibdir. Alqi-satq1 miigavilesinin no-
tariat gaydasinda resmilesdirilmasi ii¢lin moanzilde yasayan sexsler ba-
rosinde arayisin toleb olunmamasi ve onlarin moanzilin satilmasina razi-
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liginin olub-olmadiginin miieyyenlasdirilmemaesi “Azerbaycan Respub-
likasinda notariat hereketlorinin aparilmasi qaydalar1 haqqinda Tali-
mat”’da nazords tutulmus vezifalerin notarius terefinden icra olunmadi-
gin1 tosdiq ede biler. Bu hal ise aqdin etibarsiz hesab edilmesi {i¢iin o
vaxt ehemiyyatli ola biler ki, menzil imumi miilkiyyatde olsun, habelo
or-arvaddan basqa orada yasayan diger sexslerin hemin menzilo miil-
kiyyet vo onunla bagh diger hiiquglar1 pozulsun. 2000-ci il sentyabrin
1-den sonra menzilden istifade edilmesi ile alagedar yaranmis hiiquq
miinasibatlerinin movcudlugunda notarius terefinden 6zgeninkilesdiri-
lon yasayis monzilinde kimlerin yasayis yeri iizro geydiyyatda olmasi
barade arayisin teleb edilmemsasi ve daimi geydiyyatda olan yetkinlik
yasina ¢atmis biitiin aile {izvlerinin raziliginin alinmamasi alqi-satq1 mii-
qavilesinin aldatma yolu ile baglanmasi ve Miilki Macallonin 339.2 ve
339.3-cii maddalerine istinaden bu aqdin etibarsiz hesab edilmasi {igiin
sobab ola bilmez. Eyni zamanda ganunvericiliyin telablarini pozmadigi-
na gore aldatmanin olmadigini ve aqdin etibarli oldugunu siibut etmoak
cohdleri do asassizdir.

Miilki Macallenin 271.1-ci maddasine osasen asyani girov qoyan
(ipoteka goyan) yalniz onun miilkiyyetcisi ola biler. Miilki Macellada
girov (ipoteka) miiqavilalarinin baglanmasi zaman1 miilkiyyet¢i ilo bir-
likde yasayan yetkinlik yasina ¢catmis aile lizvlerinin vo diger sexslorin
raziliglarinin alinmasi zeruri sort kimi gosterilmemisdir. Belo raziligin
alimmas1 miilkiyyatcinin seroncam hiiququnun hayata keg¢irilmosini di-
gor (miilkiyyeatci olmayan) soxslorin iradesinden asili ede biler. Bu ise
0z novboasinde miilkiyyetcinin hiiquglarinin geyri-miitonasib mahdud-
lagdirilmasi ile naticalona biler. Buna gore miilkiyyatci olmayan soxs-
lorin raziliglarinin alinmamasi girov (ipoteka) miiqavilalerinin etibarsiz
hesab edilmesi {igiin asas hesab edilo bilmoaz. Oks yanasma miilkiyyet-
¢inin Konstitusiyanin 29-cu maddesinde tesbit olunmus miilkiyyat hii-
ququnun pozulmasina gatirib ¢ixara biler.

Bununla yanasi geyd olunmalidir ki, Miilki Macellenin 152.5-ci mad-
desine gore miilkiyyoatci qanunda ve ya miiqavilode miioyyen edilon
moahdudiyysatlor nazere alinmagqla miiayyenlesdirilmis hadlerde emlaka
(esyaya) serbost suratde sahib ola biler, ondan istifade eds bilar ve ona
dair serencam vers bilar, hoamin emlaka basqa sexslerin sahibliyine yol
vermaya biler, ona mensub amlak barasinde 6z miilahizesi ile istenilen
harakatleri eds biler, bir sertle ki, hemin heroeketler qonsularin ve ya
ticlincii soxslorin hiiquglarint pozmasin, yaxud hiiquqdan sui-istifade ol-
masin.
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Goriindiiyti kimi, Miilki Macallonin miilkiyyet hiiququnu tenzimle-
yon miiddealar1 miilkiyyet¢inin 6z hiiquglarini serbast ve maneosiz isti-
fade etmosinin hiiquqi asaslarin1 miioyyon etmoklo, miilki asya hiiquq
minasibatlerinin istirak¢isi kimi ¢ixis eden miilkiyyet¢iye miinasibatdo
0z hiiquglarinin heyata kecirilmesinde lazimi davranis hiidudlarim
mioyyon edir.

Qeyd olunanlara uygun olaraq Konstitusiya Mehkemasinin Plenumu
hesab edir ki, Miilki Macallade ve “Ipoteka haqqinda” Qanunda norma-
tiv qaydada teleb olunmasa da, ipoteka qoyan onunla birlikde yasayan
yetkinlik yasina ¢atmis ailoe {izvlerini ve diger sexslori yasayis evinin vo
ya manzilin ipoteka qoyuldugu barade msalumatlandirmali, hemg¢inin
ipoteka miiqavilasinin baglanmas1 zamani hemin soxslor barede notariu-
sa malumat vermolidir.

Miiraciotedon “Ipoteka hagqinda” Qanunun 59-cu maddesine istinad
ederak ipoteka miigavilaesinin baglanmasi zamani hemin emlakdan isti-
fade hiiququ olan soxslarin raziliginin alinmamasinin ipoteka miigavile-
sinin etibarsiz hesab edilmosine asas olub-olmamasinin miioyyen edil-
maosini xahis etmisdir.

Bununla bagli Konstitusiya Mahkemaesinin Plenumu qeyd edir ki,
Miilki Macallonin 271.1-ci maddesinde asyanin kim terafinden girov
(ipoteka) qoyulmas1 miioyyen edilir. Miilki Macellonin 271.1-ci madde-
sinden forqli olaraq, “Ipoteka haqqinda” Qanunun 59-cu maddasi ipote-
ka predmeti olan yasayis evine ve menzile tutmanin yonaldilmesi qgay-
dalarini tenzimlayir.

“Ipoteka hagqinda” Qanunun 59.1-ci maddesine gore yasayis evi vo
ya moenzil ipoteka qoyuldugu halda, ona tutma yonsldildikde ve o satil-
digda bu Qanunun 59.3-cii maddasinde nezerde tutulmus hallar istisna
olmagqla, hemin evde ve ya menzilde qeydiyyatda olan soxslorin ¢ixaril-
mas1 li¢iin asas deyildir. Homin Qanunun 59.3-cli maddasinde ipoteka
goyulmus yasayis evine ve ya menzile tutma yonealdildikde ve o satil-
diqgda ipoteka qoyan ve onunla birlikds yasayan aile iizvlerinin ve digar
soxslorin tutduqlar1 yasayis sahosini on geci bir ay orzindoe tork etmalo-
ri Uglin 1ki osas sort gostorilmisdir. Bunlardan birincisi yasayis evi ve ya
monzilin ipoteka miigavilasi iizre kreditin qaytarilmasi {i¢lin ipoteka qo-
yulmus olmasi, ikinci sort ise ipoteka qoyanla birlikde yasayan yetkinlik
yasina catmis aile lizvleri vo diger sexslorin ipoteka miigavilesi bagla-
narken hemin eve (menzila) tutma yoneldildikde ve o satildigda onu
tork etmok barade notariat qaydasinda tesdiq edilmis 6hdelik gotiirmiis
olmalaridir.
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Goriindiiyii kimi, Miilki Macellenin 271.1-ci ve “Ipoteka haqqinda”
Qanunun 59-cu maddelari forqli mesalalori tonzimloyirlor.

Bununla elagadar olaraq geyd edilmalidir ki, eve (menzile) tutma yo-
noldildikde aile tlizvlerinin ve diger soxslorin evi tork etmasi ilo bagh
yaranan miibahisalere mahkamaeler terefinden miivafiq qanunvericiliye
uygun baxilir.

Yuxarida gostorilonlora asason Konstitusiya Mehkemasinin Plenumu
belo naticoye golir ki, Miilki Macallonin 271.1-ci maddesine asasen gi-
rov (ipoteka) miigavilesinin baglanmasi1 zamani miilkiyyete¢i ile birlikde
yasayan yetkinlik yasina ¢atmis ailo tizvlerinin ve diger soxslorin razi-
liglarinin alinmamasi girov (ipoteka) miiqavilasinin etibarsiz hesab edil-
maosi liglin osas ola bilmaz.

Azearbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI
hissesini, “Konstitusiya Mahkemasi haqqinda” Azarbaycan Respubli-
kas1 Qanununun 60, 62, 63, 65-67 vo 69-cu maddalarini rehber tutaraq,
Azorbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu

QORARA ALDI:

1. Azearbaycan Respublikas1 Miilki Macellasinin 271.1-ci maddesine
asason girov (ipoteka) miigavilesinin baglanmasi zamani miilkiyyatci ilo
birlikde yasayan yetkinlik yasina ¢atmis aile lizvlerinin ve diger soxsle-
rin raziliglarinin alinmamasi girov (ipoteka) miigavilasinin etibarsiz he-
sab edilmesi li¢iin osas ola bilmoz.

2. Qorar darc edildiyi giinden qlivveye minir.

3. Qorar “Azarbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bogi” gozetlorinde vo “Azerbaycan Respublikasi Konstitusiya Moahke-
moasinin Malumati”nda derc edilsin.

4. Qorar gotidir, he¢ bir orqan ve ya soxs terafinden lagv edile, do-

yisdirile ve yaxud rosmi tofsir oluna bilmaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIOA
A3EPBANIIKAHCKOUW PECITYBJIMKHU

O TonkoBanum ctarbu 271.1 I'paxaanckoro Kogekca
Azepbaiikanckoii Pecry0jiMKy OTHOCHTETBHO
crareir 158.2 u 158.4 nannoro Kogekca

3 Hoa6pa 2015 roxa ropoa baky

[Tnenym Koncrutyunonnoro Cyna Asep6aiimxanckoi Pecriyonuku B
cocraBe ®apxama AOmyutaeBa (mpencenatenb), Conbsl CalMaHOBOM,
Cynabwer T'acanoBoii, Posmana Wcmainosa, [Ixeiixyna [apamxaesa,
Pacasna I'sanangze, Maxupa Mypanosa, Mcsl Hanxadosa u Kampana
[MMacuena (cyaps-I10KIAIUUK),

C yJyacTueM cekperapsi cyna DnbMeaarHa ['yceiiHoBa,

NPEACTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB — Cyabl CyMraibIT-
ckoro aneuauuoHHoro cyna Caiigna 'adapu, mmaBHOro KOHCy/IbTaHTa
CEKTOpa 3aKOHOAATEJIBCTBA 110 IPAXIAHCKOMY IIpaBy OTHE/Ia 3KOHOMH-
YecKOoro 3aKoHoparenbcTBa Anapata M Memxinca AzepOaiimxan-
ckoii Pecniybniuku Bacudga Amupacinanosa,

9KCIepTa — JOLeHTa Kadeaphbl rpaXkJaHCKOro IpaBa HPUANYECKOTIO
thakynprera BakMHCKOro rocygapCTBEHHOIO YHUBEPCHUTETA, JOKTOpa
¢punocodun mo npasy Azana TambsiOoBa,

cnenmanicToB — cyapu BepxosHoro Cynma A3zepOaiiikaHckoil Pec-
nyoiuku Wnsrapa Jamuposa, cynpy BakMHCKOro aneyuissliMOHHOIO Cy-
na Mnbxama Acanosa,

B cootBercTBUM ¢ yacTbio VI crarem 130 Koucturynum AszepOaii-
mxaHckoi PecnyOnuku Ha ocHoBaHuM oOpauieus CymrailbITCKOro
arnesuUIILMOHHOIO Cy/la B OTKPBITOM CyIeOHOM 3acelaHUM 110 0cOoOOMY
KOHCTUTYLMOHHOMY IIPOU3BOICTBY PacCMOTPENIM KOHCTUTYLIHOHHOE Jie-
70 o tonkoBanuu crarbu 271.1 I'paxnanckoro Konekca AzepOaiimxan-
ckoil PecniyOnuku ¢ Touku 3penusi crarei 158.2 u 158.4 nannoro Ko-
aeKca.
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3acnymas nokian cynbu K.I1ladueBa mo geny, BbICTYIUIEHUS TPe-
CTaBUTENICH 3aWHTEPECOBAHHBIX CYOBEKTOB W CHEIMATNCTOB, MHEHHE
dKCIepTa, U3yduB U oOcynuB matepuansl jena, [lnenym KoHctutynum-
OHHOTO cyna AsepOaiimkaHckoil Pecryonuku

YCTAHOBMUMII:

CyMrailbITCKuil anesuiaLMOHHBINA Ccyl, oOpatuBKch B KoHCTUTYIM-
onnblii Cyn Azep6aiimxkanckoit PecnyOnuku (nanee — KoHcTUTyLMOH-
Helii Cyn), mpocwt gath TojikoBaHue crarbu 271.1 I'paxnanckoro Ko-
nekca AzepOaiimxanckoii Pecriyonuku (nanee — I'paxknanckuii Konekc)
¢ Touku 3peHus crareiil58.2 u 158.4 nannoro Kopekca.

B o6paimenun ykazano, uto, X.AxmenoBa u JIpyrue oOpaTWIUCh B
XauMa3CKuil pailOHHBIM Cyd U1 NPU3HAHUS HENEUCTBUTEIBHBIM MIIO-
TEYHOTO AOrOBOpPA, 3aKJII0UEHHOro Mexay A.Axmenosoil u MHBecTUIu-
oHHO-KoMMepueckuM Oankom “Huxkoiin” (manee — UKB “Hukoiin™).
Hck MOTHBHpOBaAH TeM, UTO Mpu OPOPMIICHUH UIIOTEKU Ha JIOM He Obl-
JIO TIOJIyYEHO MX COITIACH4.

Pemenunem Xaumasckoro paiionHoro cyga ot 16 oktsiopsa 2014 ronma
UCKOBOE TpeOoBaHHE ObUIO YIOBIETBOPEHO.

HUKB “Hukoiin” nopan aneuiaiuOHHYIO XanoOy, 3asBHUB, 4TO CYI
IEpBOM MHCTAHLUMM PACUEHW OTCYTCTBHE COITIACHUS COBEPILIEHHOJIET-
HUX YICHOB CEMbU U JIPYTUX JIUILI, IPOXUBAIOIIMX BMECTE C UIIOTEKO-
JaTeseM, IpU 3aKJIIYEHUH UIIOTEYHOro AOroBOpa KaK HApyIIEHUE yc-
JIOBUI, ycTaHOBIEHHbIX ['paxnanckum Kogekcom. B To Bpems kak mo-
JydeHHUe COINIacHs 4YJIEHOB CEMbU COOCTBEHHUKA W JPYTHMIX JIMI] PEryiu-
pyercsa He I'paxnanckum Kopekcowm, a “HUHcTpyKumen o npasuiax Be-
JeHUsl HOTapualIbHBIX JIelcTBUi B A3epOaiimkanckoi Pecriyomuke”, yr-
BepxaeHHoil [locranosnenuem KaOuHera MHHHCTPOB A3sepOaiiaxaH-
ckoit Pecriyonmuku ot 11 centsiops 2000 roma momep 167, u Hapyie-
HUe TpeOoBaHMII JaHHOUW MHCTpyKIIMU He ClelyeT paclieHWBaTh Kak
Hapywenue yciosuil I'paxnanckoro Konekca.

B cBa3u ¢ atum ob6paruBmmiics npocun Koncruryumonnsiii Cyn
JaTh TOJKOBAaHUE TOMY, SIBISETCS JIM OTCYTCTBUE COTNIACHs JIMII, oOJia-
JAIOIIMX [TPABOM I10JIb30BAaHUS JIAHHBIM MMYILECTBOM, IIPHU 3aKJIIOYEHUN
UITOTEYHOTO JOrOBOPAa OCHOBAHUEM JI NIPU3HAHMS €r0 HEIEeUCTBUTEIb-
HBIM.

[Tnenym KOHCTUTYHMOHHOIO cyia CUUTAET HEOOXOOUMBIM OTMETUTh
B CBSI3U C oOpallleHueM clefyloliee.
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B Asepb6aiikanckoii Pecryonuke coOCTBEHHOCTh HENPUKOCHOBEH-
Ha U OoXpaHsercd rocygapcTBoM. KoHcTuTyuus npegycMaTpuBaeT, YToO
KaXJplii IMeeT MPaBO COOCTBEHHOCTH, COOCTBEHHUK BIIPaBE €UHOINY-
HO WJIM COBMECTHO C IPYIMMH JIMUAMU BIIaJE€Th, IOJb30BAThCI U pac-
MOPSIKAThC MMYIIECTBOM, a TaKXKe TapaHTUPYET, YTO MPaBO COOCTBEH-
HOCTH, B TOM YHCJI€, IPABO YACTHON COOCTBEHHOCTH, OXPAHSIETCS 3aKO-
HOM. HUKTO He MOXeT ObITh JIUIlIeH COOCTBEHHOCTH, MHAYe KakK I10 pe-
menuto cyna (crateu 13 m 29 Koncruryuun).

[TpaBo cOoOCTBEHHOCTHU SIBJISIETCSl OOIIENPU3HAHHBIM OCHOBHBIM Ipa-
BOM U CUMTAETCS OJHUM M3 OCHOBOIIOJIAralOLIMX MPUHLHUIIOB AEMOKpa-
THUYECKOTro OOIeCcTBa, MPAaBOBOTO TOCYIAPCTBA, OTPAXKAIOIIUX BBHICIITHE
YesioBedeckue IeHHOCTH. [IpaBo cOOCTBEHHOCTH HAIUIO OTPaXeHHE B
cratbe 1 IIporokona Homep 1 x Konsenuuu “O 3amure npas yenoBe-
Ka ¥ OCHOBHBIX cB0OOON~ (mayee — KoHBeHIU).

Ha ocHnoBanum crareu 271.1 I'paxganckoro Konekca 3ajiorogarenem
(MrmoTeKoaaTeneM) Beld MOXeT ObITh TONMhKO ee coOcTBeHHUK. [IpaBo
cOOCTBEHHOCTH BKJIIOYAET B ce0sl MPaBO KaXIOT0 B YyCTAHOBJIEHHOM 3a-
KOHOM TMOpPSIKe U crioco0amMu BIaleTh, MOJIb30BATbCA U PaclopsiKaTh-
¢4 uMyiecTBoM. OCyIlIEeCTBIIEHUE ITPaBa PacoOpsiKaThCs, SBISIOIIErOCs
COCTAaBHOUM YacThi0 TIpaBa COOCTBEHHOCTHU, BBICTYMAET B KavyecTBE Mpa-
BOBOIO (pakTa, HAlIPaBIEHHOIO HA U3MEHEHUE IPUHAJIEXKHOCTH, COCTO-
dHUS WM Ha3HaueHus uMmylnectsa. [IpaBo pacmopsxarbcs mo3BoJisieT
CcOOCTBEHHUKY B MPEIYCMOTPEHHOM 3aKOHOAATEIbCTBE MOPSAKE 3aKITIO-
YyaTh B OTHOIIEHUH CBOEr0 UMYILECTBA JIIOOYI0 IpakJIaHCKO-IPABOBYIO
CHIETIKY, B TOM YHCII€ 3aJI0TOBBIA WM UIIOTEYHBIA JOTOBOP.

B aTOM KOHTEKCTE, eciii COOCTBEHHHK SIBIISICTCS 3a7I0ToAaTesIeM WU
UIIOTEKOAATEIEM, TO 3TO O3HAYAET OCYLIECTBJICHUE UM ITOJIHOMOYHUIA
pacniopsxkarbed. [lostomy B cratee 271.1 I'paxnanckoro Kopekca
MIPEAyCMOTPEHO, YTO 3aJI0TO/IATENIeM Bl MOXeT ObITh TOJIBKO ee co0-
CTBEHHUK.

Ha ocnoBanuu crateu 269.1 I'paxknanckoro Kopekca npaBoM 3ao-
ra U UIIOTEKU SBIISETCS BEIIHOE IPABO 3aJI0TOJEPXKAaresisi B OTHOLIEHUH
BEIIIM 3a7I0TofaTessi U B TO Xe BpeMs CIoco0 oOecrieueHHs HCITOJTHe-
HUS JICHEXKHOTO WJIM MHOTO 00s3aTebcTBa TOJIKHUKA Tepel] 3a7I0Toaep-
XKaTelleM.

OCHOBBI CcO3IaHUS UMOTEKH, CBI3aHHOW ¢ OOecredyeHneM UCIOIHe-
HUSl 00S3aTENIbCTB, BHITEKAIOIIMX M3 I'PAaXTAaHCKHMX IPABOBBIX JIOTOBO-
POB, ee rOCyIapCTBEHHOW PErucTpaiuu, MpaBuiia OriaThl oOecreveH-
HOTO JIOJITOBOTO M JAPYIMX 0053aTeNbCTB TPAXAAHCKOTO IpaBa 3a CueT
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UTIOTeKH, TIpaBa W 00s3aTebCcTBA CTOPOH PEryTUpPYIOTCS 3aKOHOM
Azepbaiinxanckoit Pecniyonuku “O6 unoteke” (nanee — 3akon “O0
unorexke”).

Ha ocuoBannu crareu 10.1 3akona “O0 unoreke” HUIIOTEYHBINA 10-
rOBOP HE HOCUT CaMOCTOSTEJIbHOTO XapaKTepa U 3aKJII0YaeTCsl C UEblo
HCIIOJTHEHHS! OCHOBHBIX 00S3aTENIbCTB.

Hnoreka Bo3HUKaeT B cuily Joropopa. CornacHO UIOTEUYHOMY JOTrO-
BOPY OJIHA CTOpPOHa (MIOTEKOJaTesb) B LEIsiX oOecreueHus UCIOIHe-
HHS OCHOBHOI'O 00s3aTeNIbCTBA 3aKJIaJbIBA€T B KAUeCTBE 3aJIora JIBUXKH-
MYI0 WU HEIBUXHUMYIO Belllb, SBJSIOUIYIOCS MPEIMETOM HIIOTeKH, a
Apyras CTOpoHa (UIOTeKojAepXKaTesib) B Cllydae HeUCIOIHeHUs JOIKHU-
KOM JaHHOTO 00s3aTenbcTBa OOJIagaeT MpaBoOM IOJIYYEHHUs MPaBOBOTO
o0ecriedeHns M3 CTOMMOCTH 3aJI0KEHHOW B MIOTEKY BEllU B Mpeumy-
HIECTBEHHOM MOPSIKE [0 CPABHEHUIO C JAPYIMMH KPEIUTOPAMU.

Kak BuIHO, B MIOTEYHOM JOTOBOpPE yYaCTBYIOT JBE CTOPOHBI: WIIO-
TeKoJaTelb W UIOoTeKoaepxkaresb. JIMIoM, 3aKjaablBalollMM Bellb B
UTIOTEeKY, MOXET SBJISThCS JIUIIb €€ COOCTBEHHHMK, KOTOPBIH OOBIYHO
BBICTYIIAET B KauecTBe JOJXKHHKA MO OCHOBHOMY 00s13aTeNbCTBY. BTO-
pasi CTOpOHA — UIOTEKOAepXKaTesb SBJSeTCs JIMIIOM, UMEIOIIUM IPaBO
UTIOTEeKHU, ero Takxe Has3bBaloT KpeautopoMm. Ilox cioBoM “‘unoreko-
AepxaTenp”’ ToapasyMeBaeTcd JUIo, objamaroliee MpaBoM Harpasie-
HUSl TpeOOBaHMS Ha Belllb, SBJISIONIYIOCS IPEJAMETOM HWITOTEKH, IS
obOecrieyeHrsl UCIOJIHEHUS JOJIKHMKOM JIEHEXHOro WM MHOro 00s3a-
TeJIbCTBA TIEpPell HUM, YIOBJIETBOPEHMS IaHHOTO TPEOOBaHMS 3a CUYET
yKa3aHHOU Belu. Bo Bcex citydasdax KpeauTop U UIIOTEKOAEpXKaTellb SIB-
JIileTCS OAHUM W TeM Xe JIULIOM, TO €CTh B POJIM HUIIOTEKOJepXKaress
MOXET BBICTYIIATh JIMIIb KPETUTOP.

OcHOBHOE Ha3HAYEHUE MpaBa 3a7I0Ta U UIMOTEKHU 3aKJII0UaeTCs B TOM,
YTO B CJlydyae HEUCHOJIHEHHs AOIKHUKOM (3alorojiatesieM WId UIoTe-
KojarejeM) CBOero o0s3aresbcTBa KPEeAWTOp (3ajorojepxareib WU
UIIOTEeKOJepKaTeNb) o0JiagaeT MpaBoM OOeCIeYeHUs CBOEro J0JIra W3
CTOMMOCTH 3aJI0XKEHHOW WU 00ecredyeHHOW HWIOTeKOU Belld B Tpe-
HUMYIIECTBEHHOM TOPSIKE M0 CPAaBHEHMIO C JPYIMMU KpeauTopaMu

OnHOBpeMEHHO ciieqyeT OTMETUTh, YTO HUMYIIECTBEHHbIE MpaBa MO-
IyT MPUHAICKATh JIUIAM, He SBIISIONMMCS COOCTBEHHUKAMH TaKOTO
umyliectsa. MmyiecTBeHHbIe MTpaBa JIMIa, He SBJISIONIerocs coOCTBEeH-
HUKOM, 3alIUINAITCI OT HAPYUICHHs JI0OBIM JIMIIOM, B TOM YHUCJe CO0-
ctBeHHUKOM (ctathu 158.2 u 158.4 I'paxnanckoro Konekca).
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Hapsny ¢ mpaBoM cOOCTBEHHOCTH K MMYIIECTBEHHBIM ITpaBaM OTHe-
CEHBI CEPBUTYTHI, IIpaBa 3aji0ra U IMO0JIb30BaHUS UMyliecTBOM. OcobeH-
HOCTb JJAHHBIX IPaB 3aKJII0YAETCS B TOM, YTO OHU MOTYT NMPUHAIIEKATh
TaKXe JIMlaM, He SBISIomuMc coOcTBeHHUKaMu. B aToM cityuae jpaH-
HbIE MpaBa 3allUIIAI0TCI OT HAPYIICHWS IPYTUMHM JIUIAMHU, B TOM YHC-
Je cobctBeHHUKOM. Tak, Ha ocHoBaHuH cTaThu 288 I'paxkmanckoro Ko-
JeKca 3aJlorofepxaresb, Yy KOTOPOro HaXOMWIOCh WM JIOJKHO OBLIO
HAXOJIMTHCS 3aI0KEHHOE MMYIIECTBO, BIpaBe UCTpeOOBaTh €ro M3 4y-
’KOr0 HE3aKOHHOTO BJIaJicHHS, B TOM YHCJIC U3 BIAJCHUS 3aJIOrOdaTelIs.
B cnyyagx, xorma mo ycjaoBHSM JOTOBOpa 3alorojiepXkaresio Mpeaoc-
TaBJIEHO IPABO TOJIb30BAThCs MEPEIaHHbIM €My IPeAMETOM 3ajora, OH
MOXeT TpeOOoBaTh OT JPYIHX JIMI], B TOM YHCJIE W OT 3aJ0TOjaTeNs, yC-
TpaHeHMs BCIKUX HapYyLIEHUU ero mnpapa, XOTS Obl 3TU HapylIeHUs U
He ObUIM COEQUHEHBI C JIMIICHUEM BIIaJICHUS.

[Tpu 3aKII04eHUH MIMOTEYHOTO JOTOBOPA OCYIIECTBICHHE MpaBa pac-
nopsikarbecsl perynupyercst crartbeil 8§ 3akona “O6 umnoreke”. Ha ocHo-
BaHUM craTbd 8.1. JaHHOro 3aKoOHa BeEllb, HAXOIAIasidcd B OOLIel co0-
CTBEHHOCTH, MOXET OBITh 3a7I0K€Ha B UIIOTEKY C 3aBEPEHHOT0 B HOTa-
PHUATEHOM TIOPSIKE COTIACUSI BCeX COOCTBEHHHMKOB C IIEJIBIO 3AIUTHI X
1paB U 3aKOHHBIX MHTEpecoB. PacriopsikeHue Bellblo, HaxoJsdleics B
COBMECTHOH COOCTBEHHOCTH, OCYIIECTBJISIETCS MO COIVIACHI0 BCEX yda-
CTHUKOB, KOTOPOE IpeArosaraeTcs He3aBUCUMO OT TOro, KeM U3 ydya-
CTHUKOB COBEPIIAETCS CEJIKA [0 PACIOPSIKEHUIO Bellblo (cTarbu 222.2
I'paxpanckoro Konekca).

Tax, Bce COOCTBEHHUKU COBMECTHO BJIAJICIOT U PACIIOPSKAIOTCS UMY-
[IIECTBOM, HaXOIIIIUMCS B OOIIE COOCTBEHHOCTH.

Ha ocnoBanuu crareu 8.2 3akona “O0 urnorteke” KaxIbplii U3 ydacrt-
HUKOB OOIIEH J0JIEBOII COOCTBEHHOCTH MOXKET BJIOXKHTH CBOIO JOJIIO
KaK B3HOC 3a UIOTEeKYy 0e3 coracus Jpyrux coOCTBEHHUKOB.

Kaxnplii 13 y4acTHUKOB OOIEll COOCTBEHHOCTH BIIpaBe BIIAIETh,
MOJIB30BAThCS U PACIIOPSIXKATHhC BEIIbIO B TOM Mepe, B KaKOH 3TO CO-
BMECTHMO C TpPaBaMU OCTAIbHBIX YYACTHUKOB. 19 OTUyXIEeHUS WU
oOpeMeHeHHs BeIlld, a TaKXe JUId W3MEHEHHUS ee Ha3HaueHUs TpeOyer-
csl corylacle BCeX YYaCTHUKOB IMPH YCIOBUHU, YTOObI UMM He ObLT €Iu-
HOTJIACHO COIIaCOBaH WHOMW MOpSnoK. [Ipyn HAIMYUU UMoOTeK Mo JOJISIM
B 00I1Ieil COOCTBEHHOCTH WM OOpEeMEHEeHHil 10 3eMeNIbHbIM y4acTKam
yJaCTHUKU OOJIpIlle HE BIIpaBe OOPEMEHSATh TaKWMMU IpaBaMH CaMy
Bellb. PacriopskeHue Belpio, HaxoAdIlencs B JI0JIEBOM COOCTBEHHOC-
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TH, OCYLUECTBIIIETCS IO COIVIAIIEHHI0 BCEX €€ YYaCTHUKOB (CTaTbu
215.4 u 215.5 I'paxnanckoro Konekca).

Ha ocnoBanum crareir 225.1 u 225.2 I'paxpanckoro Kogekca umy-
IeCTBO, HaXWTOE CyNpyraMu BO Bpems Opaka, SIBISeTcsS MX OOuiei
COOCTBEHHOCTBIO, €CIIM WHOE HE YCTAHOBJIEHO OpadyHbIM KOHTPAKTOM
WIN COIVIalleHueM Mexly HuMu. MMyiiecTBo, nmpuHajiexaBlliee Kax-
JAOMY U3 CYIPYIOB IO BCTYIUIEHHUSI B Opak, a Takxke MOJIy4eHHOE OIHUM
W3 CYIpyroB BO Bpems Opaka B Jap WIM B MOPSIKE HACEI0BaHUs, SIB-
JsieTcs ero COOCTBEHHOCTBHIO.

OcymiecTsieHue mpaBa CyIpyroB Ha BiajieHHe OOLIUM HUMYIIECTBOM
perynupyercd takxe crarbel 33 CemeiiHoro Kopekca. B coorBeTcTBUM
C JIaHHOM CTaThey IPaBO CYIIPYrOB HA BJIaICHUE, IOJIb30BAHUE U pac-
nopsikeHue OOIUM MMYIIECTBOM OCYIIECTBISIETCS Ha OCHOBE MX B3a-
UMHOI'O COITIacHsl.

Il 3aKJTII04eHUs] OOHUM U3 CYIIPYrOB, ITOATBEPXKICHHBIX B HOTapH-
QIBHOM NOPAIKE U (WIM) 3aPETUCTPUPOBAHHBIX CHEJIOK O pacropsxe-
HUU HEJBUXUMBIM UMYIIIECTBOM HEOOXOIUMO MOATBEPKIEHHOE B HOTA-
PUAIBHOM TOpPSJIKE COIVIacHe IPYroM CTOpPOHBI. B ciydae orcyrcTBug
MOATBEPXKIEHHOIO B HOTAPUAIBHOM MOPSIKE corjlacus Myxa (KEHbI)
Ha 9TO, JaHHAd CIeNIKa MOXET ObITh OCIIOpeHa B CPOK, YCTAHOBJICHHBIN
Ipaxnanckum Kogekcom AszepOaiimxanckoii Pecriyonuku (crarbs 33.4
Cewmeiinoro Konekca).

TpeOoBaHue MONy4YeHUS] COOCTBEHHHKOM COIJIACHS JAPYTUX JIUI] MPU
3aKJIIOYEHUM 3a7I0TOBOrO (MIIOTEYHOI0) JIOrOBOpa CIENyeT aHaIU3UpO-
BaTh C TOYKH 3PEHMS MPaBa pPACIOPSKaThCA, KaK COCTAaBHOM 4acTH ITpa-
Ba COOCTBEHHOCTH.

Ha ocnoBanum npasosoil nosuuuu Ilnenyma KoHcTuTynmoHHOro
Cyna, orpaxenHoil B ero Ilocranosnenuun “O Tonkoanuu crareit 1, 5
u 12 3akona AsepOaiikanckoi PecniyOiuku “O mpuBaTH3alMK XKH-
mumHoro ¢ouga B AsepOaiimxanckoir Pecryonmuke” ot 21 mekabps
2012 rosma B CBSI3U OTpaHUYEHUEM MpaBa COOCTBEHHOCTU, OTPAaHUUYEHUE
npaBa COOCTBEHHOCTH JIOJLKHO OTBeYaThb TPEOOBAHUSIM 3aKOHHOCTH,
MPUMEHSTHCS B LEJISX 3alUTHl TIpaB M CBOOOM JAPYTUX JIUII, OBITH MPO-
MOPLMOHAIBHBIM U HE MEHSTh CYTH JAHHOIO KOHCTUTYLIMOHHOIO Ipa-
Ba. BO3MOXHOCTh TaKOro OrpaHMYEHHs U €ro XapaxkTep, BKJIIoYas I0-
CTOWHBIA ypPOBEHb XW3HU, OOYCIOBIEHO 3aIlIUTON KOHCTUTYIIHOHHO
3HAYUMBIX LICHHOCTEU.

B nannom IlocTaHOoB/ieHUM TaKXke OTMEUYAETCs, YTO OCYILECTBJIEHUE
cOOCTBEHHUKOM IOJTHOMOYHUS PACIOpSIKaTbCsl B JII0OOM cilydae 00yc-
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JIOBJIEHO BOJIEH JIMI], HE SIBJISIONIMXCS BIIaJeNbllaMH, YTO (paKTHUUeCKu
CBUJIETEJILCTBYET O TOM, YTO JaHHOE IOJIHOMOYHUE MPUHAIIEXKUT JIU-
1aM, He SBJISIOLIUMCS BilajiesibllaMy. XOTS HEAOIYCTUMOCTh 3TOTrO BbI-
paxena kak B yactu III craten 29 KoHcTuTynum, Tak U pa3BUBaIoLIEH
ee crarbe 152.1 I'paxpanckoro Konekca. Ha ocHOBaHuM naHHON HOp-
MBI TIPaBO COOCTBEHHOCTH SIBJISIETCS MPU3HAHHBIM U OXPAHSIEMbIM TOCY-
JAapCTBOM IIPAaBOM, CBSI3AHHBIM C T€M, YTO CYOBEKT BIaJeeT, MOJIb3yeT-
C W pacropsikaeTcsl MpUHAIEXAIIUM UM HMYIIECTBOM (BEIbi0) 0
CBOEMY YCMOTPEHHUIO.

Bomnpeku aTomy, nepenaya NMOJHOMOYMS PACIOPSXKaThCs JIULAM, HE
ABJISIIOIIMMCS COOCTBEHHUKAaMU, (PaKTUUECKU O3HAa4YaeT HAIUYUe OIHO-
BPEMEHHO BTOPOTO IMpaBa COOCTBEHHOCTH TOTO ke oO0beMa Ha OJHO H
TO X€ MMYILIECTBO. A 3TO BO3MOXHO JIMIIb MPU HATUYUU COBMECTHBIX
npaB COOCTBEHHOCTU HECKOJIbKUX JIMIl HAa JaHHOE UMYIIECTBO.

[IpaBoBag no3unusa Ilnenyma Koncrurymmonnoro Cyna 1o gjaHHOMY
Boripocy B IloctanoBnenun ot 12 anpens 2004 roma mo xamobe
A.A.H6paruMoBa 3akiroyanach B TOM, 4TO IJIsl JEHCTBUTEIBHOCTU Ka-
KOM-11M00 clenku (B TOM YHCIe JIOrOBopa O KyIUle-Npoaaxe) Mpu 3a-
KIIIOYCHHH BaXHO Y4YacTHE HYXHBIX CYOBEKTOB (YIIOJTHOMOUEHHBIX
JIML), CYIIECTBOBAaHUE BOJICU3bBSBIECHUS W EIUHCTBO €r0 BbIPAXEHUS
MEXJy HUMH, COOTBETCTBUE (POPMBI U COAEpXKaAHUS CIAEJIKU TpeOOBaHU-
M 3aKoHozarenbcTBa. OopmileHHE B HOTAPUAIIBHOM NOPSIKE JOTOBO-
pa o Kymie-pogaxe 0e3 TpeOOBaHUS CIPaBKHU O JIUIAX, MPOXHBAKO-
IMX B KBapTHpe, U 0e3 YCTaHOBIIEHUS HAIMYUS COIVIaCHS UX Ha MPO-
JaXy KBapTUPBI, CBUIETEIICTBYET O HEUCIOJHEHUU HOTApUYCOM 00s-
3aHHOCTEH, MTPENYCMOTPEHHBIX “UHCTPYKIIMEN O IpaBuiiax MPOBEICHUS
HOTapHaJIbHBIX AEWCTBUI B AszepOaiimkanckoii Pecrybnuke”. IaHHoe
0OCTOSTETLCTBO MOXET MPEICTaB/sITh 3HAUEHHE MPU MPU3HAHUM KOHT-
paKkTa HEIEWCTBUTEJIBbHBIM JIMIIb B TOM CJIy4ae, €ClIM KBapTHpa HaXo-
AUTCS B 00IIel COOCTBEHHOCTH, a TIOMHMO CYIPYIOB, HapyIIIeHbI Ipa-
BO COOCTBEHHOCTH Ha KBapTHPy U CBS3aHHbIE C HUM WHBIE MpaBa Mpo-
)uBarowmux tam japyrux jaul. Iocne 1 centsiopa 2000 roga, cyecTBo-
BaHUE€ BO3HUKIIUX IMPABOBBIX OTHOIIEHUM, CBI3aHHBIX C HUCIIOIbh30BAHU-
€M KBapTupbl, 6e3 TpeOOBaHUI CIPABKU O TeX, KTO MPOXHUBAET MO pe-
TUCTpallMM B OTYYXJaeMOW KBapTupe, U 0e3 HaJlu4Ms COIJIacusl BCeX
YJIEHOB CEMbHU, JOCTUTIINX COBEPIICHHOJIETHS, HE MOIYT CUYUTAThCH
NPUYMHOM JJI1 TPU3HAHUS AOTOBOpA KYIUIU-NIPONAXHU 3aKJIIOUEHHBIM
nyreM oOMaHa, a JaHHOU CeJIKH HeIeHCTBUTEIbHOU CO CChUIKOM Ha
cratbu 339.2 u 339.3 I'paxnanckoro Konekca. B To xe Bpemsi Heoboc-
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HOBAHHBIMH SBJIIOTCSI TIOTIBITKHM JOKa3aTh OTCYTCTBHE OOMaHa W Jieii-
CTBUTEJILHOCTDb C/ICJIKM BBHUIY TOTO, YTO TpeOOBaHMS 3aKOHOIATE/IbCTBA
He ObUTM HapyIIEHBI.

Ha ocnoBanuu crateu 271.1 I'paxganckoro Konekca 3ajiorogarenem
(MIoTeKoaTeNeM) Bl MOXET OBITh TOJIBKO ee coOCTBeHHUK. [lomy-
YEHUE COIVIACUsl COBEPILIEHHOJIETHUX YIEHOB CEMbHU U IPYTUX JIUL, IPO-
KUBAOLIUX BMECTE€ C COOCTBEHHMKOM, MPU 3aKJIOUYEHUU 3aJI0TOBOTO
(MIIOTEYHOr0) AOrOBOpa HE yKa3aHO B I'paXIaHCKOM KOIEKce KaK He-
obxoaumMoe ycioBue. [loydeHre TaKoro corjacusi MOXeT IMOCTaBUTh
paBO COOCTBEHHUKA PACIOPSXKATbCAd B 3aBUCUMOCTbH OT BOJIU APYIUX
U1 (He SIBJISIIOIIMXCS COOCTBEHHMKaMU). A 9TO, B CBOIO OdYepejlb, MO-
XeT MPUBECTU K HEMPOITOPIIMOHATPHOMY OTPaHMUYEHUIO MPaB COOCTBEH-
Huka. [loaTomMy OTCyTCTBUE COracus JIMI, He SBJISIOMUXCS COOCTBEH-
HUKaMH, HE MOXET CUMTATbCAd OCHOBAHUEM IJIs IPU3HAHUS 3aJI0TOBOTO
(MIIOTEYHOT0) IOrOBOpa HEAEHUCTBUTE/IbHBIM. [IpOTHBOIOIOXHBIN TOMI-
XOJI MOXET MPUBECTH K HAPYIICHUIO MpaBa COOCTBEHHOCTH, 3aKPETUIeH-
HOro B crarbe 29 KoHcturyuuu.

OnHOBpPEMEHHO cClieyeT OTMETUTh, YTO COINIacHO cTaTthe 152.5
['paxnmanckoro Komexca coOCTBEHHHMK MOXET CBOOOTHO BIIaIETh UMY-
HIECTBOM (BEIIbI0) B Mpeleax, YCTAHOBIEHHBIX 3aKOHOIATEIbHO WIIH
UHBIM 00pa3oM, B YAaCTHOCTU JOTOBOPHBIMU OTrPAaHUYEHUSIMHU, MOXET
MOJIb30BATHCI U PACHOPSIKAThCAd UM, MOXET JONMYCTUTh BIIAJICHUE STUM
UMYIIECTBOM JIDYTMMU JIMIIAMH, COBEpUIaTh IO CBOEMY YCMOTPEHHIO
mo0Oble TEeHCTBUS B OTHOIIEHUM MPUHAIIEXAIEro eMy UMYILIECTBa, ec-
JIA TaKue ACUCTBUS HE HAPYLIAIOT MpaB COCEACH WU TPETbUX JIUIL JIU-
00 OTCYTCTBYET 3JI0yHOTpeOIeHHEe MPABOM.

Kak Bugno, momoxenms ['paxnmanckoro Kopekca, peryaupyooiue
paBo COOCTBEHHOCTH, OIpeeliss MPaBOBbie OCHOBbI CBOOOTHOTO U
OecrpersITCTBEHHOTO HCIOJIb30BaHUsS COOCTBEHHUKOM CBOUX IIPaB, yC-
TaQHAB/IMBAIOT B OTHOIICHUM COOCTBEHHHMKA, BBICTYITAIOIIETO B Ka4eCTBE
yJaCTHHUKA TPAXJIAHCKUX BEUTHBIX MPABOOTHOIICHUN, Tpeaesbl He00X0-
JUMOTO TOBEIEHHUS.

B coorBerctBuu ¢ BbimeorMedeHHbIM [lieHymM KOHCTHUTYyLIMOHHOTO
Cyna cumrtaer, 4To XOTs 9TO M He TpeOyeTcs B HOPMATUBHOM MOpSIJIKE
B ['paxnanckom Konekce u 3akone “O0 urnoreke”’, TeM He MEHee, UIO-
TeKOAaTeNlb JOJIKEH MPOUH(MOPMUPOBATH MPOXUBAIOIIUX C HUM COBEP-
HIEHHOJIETHUX YIEHOB CEMbHU M JIPYTUX JIUIL O BJIOXKEHUU B UTIOTEKY XKU-
JIOTO IOMAa WU KBAPTUPBI, a TaKXKe COOOITUTh HOTAPUYCY O TaHHBIX JIH-
1ax IpU 3aKJIIOYEHUU HUIIOTEYHOTO JIOrOBOpA.
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OO6paruBmmiics, cchilasgch Ha cratbio 59 3akona “O0 wumnoreke”,
IPOCUT YCTAaHOBUTbD, SIBIISETCS JIM OTCYTCTBUE COIIACHs JIUL, 00Janao-
IIMX TPaBOM TMOJIb30BAHUS JIAHHBIM HUMYILECTBOM, TPHU 3aKIIOUEHUU
UIIOTEYHOTO JOrOBOpa OCHOBAHUEM JIJIsl IPU3HAHUS €r0 HEIEeUCTBUTEb-
HBIM.

B cBa3u ¢ stum Ilnenym Koncrurynmonnoro Cyma oTMmevaer, 4To
cratbg 271.1 I'paxnanckoro Konekca ycraHapiIuBaeT, KTO MOXET $B-
JIAThCA 3ajiorojaresieM (UnorekopaTeneM). B otnuuue ot crateu 271.1
I'paxmanckoro Komekca cratea 59 3akona “O06 umnoreke” perynupyet
npaBuWia HallpaB/eHUs yAepXaHUS Ha XUIOW JIOM U KBapTUPY, SBIISIO-
niyecs IpeaMeToM UIOTEKHU.

Cornacao cratbe 59.1 3akona “O6 umnorteke” eciu npu odopmiie-
HUU KWJIOTO JOMa WM KBAapTUPbl B UIIOTEKY Ha HUX HalpasiseTcs
ylepXaHue, U OHU MPOJAITCSI, TO TO HE SBISIETCS OCHOBaHHEM IJis
BBICEJICHU JIUL], MPOMNKUCAHHBIX B JAHHOM JIOM€ WJIM KBapTHUpE, 3a UC-
KJIIOYEHUEM CJIy4aeB, NMPEJyCMOTPEHHbIX cTaTheil 59.3 manHoro 3ako-
Ha. B craree 59.3 naHHoro 3akoHa yKa3aHbl JIBA OCHOBHBIX YCIIOBUS
IJIS1 TOTO, YTOOBI IPU OPOPMIIEHUU XKUJIOTO JJOMA UM KBAPTUPHI B UIIO-
TEeKy Ha HMX HAIPaBJISUIOCh YIEpXaHUe, OHU MPOAaBAIUCh, a UIIOTEKO-
JaTellb U MPOXUBAIOIIME BMECTE C HUM WIEHbl CEMbU U JIpyrue Jula
HE TO03[Hee, YeM MO0 HCTeYEHUM Mecslla, MOKUHYIU 3aHUMaeMylo XU-
Jy1o mowmaab. M3 HUuX neppoe: XKUIOW JIOM WM KBapTHUpPa 0(POPMIIEHBI
B UIOTEKY JIJISl BO3BpAIlEHUS KPEIUTa MO UIIOTEYHOMY JOrOBOPY, BTO-
poe ycoBUE: COBEPIIEHHOJIETHUE YIeHbl CEMbU U JIPYTHE JIUIA, MPO-
KUBAWIIKMe BMECTEe C UIOTEKOAaTeleM, MPU 3aK/II0YEHUH HIIOTEYHOTro
JOTrOBOpa MPUHSIIA HOTAPUAILHO 3aBepEHHOE 0053aTeNbCTBO O TOM, UTO
NOKUHYT JaHHBIA JOM (KBapTUpPY), €CJIM Ha Hero OydeT HampaBlieHO
yiepxaHue, 1 oH OyieT MpojaH.

Kax BunHo, crathd 271.1 I'paxpanckoro Konekca u crares 59 3a-
KoHa “O0 urorteke” peryJupyiT pa3IudHbIe BOIPOCHI.

B cBs3u ¢ »TUM clieyeT OTMETUTh, YTO MPHU HAIpaBlIeHUU yiepxka-
HUSl Ha IOM (KBapTUPY) CHOPBI, BOSHUKAIOIIME B CBA3M OCBOOOXJIEHU-
€M JIoMa WiIeHaMH CeMbU U JIPYTUMHU JIMIIAMU PacCMaTPUBAIOTCS CydaMH
COIJIACHO COOTBETCTBYIOLLEMY 3aKOHOAATEIIbCTBY.

B cootBercTtBuu c BbiieykazaHHbiM [Inenym KoHCTUTYIIMOHHOTO
Cyna npuxoimT K TaKOMY BBIBOLY, YTO Ha OCHOBaHUU crtartbu 271.1
I'paxpaHckoro Komgekca OTCYTCTBHE COINIACHUS COBEPLUEHHOJIETHUX Ylle-
HOB CEMbM W JIPYTUX JIMII, MPOXHUBAIIIUX BMECTe C COOCTBEHHUKOM,
py 3aKJIOYEHUU 3a7I0TOBOT0O (MIIOTEYHOIrO) JOTOBOpPa HE MOXKET $B-
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JIATBCS OCHOBAHUEM JUId NPU3HAHUS JaHHOI'O TOTOBOPA HEAECHCTBUTEIIb-
HBIM.

PykoBonctBysce yacteio VI crarem 130 Konctutymum A3sepOaii-
axaHckoi Pecryonuku, crateamu 60, 62, 63, 65-67 u 69 3akona
Azepbaiimxkanckoii Pecniyonmmku “O Koncruryumonnom Cyne”, ITlne-
HyM Koncturynmonnoro Cyna AszepOaiigxanckoit Pecnybmmku

HNOCTAHOBHII:

1. Ha ocnoBanum crareu 271.1 I'paxnmanckoro Kopekca A3zepOaii-
JKaHCKOM PecmyOnuKyM OTCYTCTBHE COTVIacHs COBEPIIEHHOJIETHHX Ylle-
HOB CEMbH W APYTUX JIML, MPOXMBAIOIIUX BMECTe C COOCTBEHHUKOM,
IPU 3aKJIIOYEHUHU 3JI0TOBOTO (MIIOTEYHOI'0) JIOTOBOPa HE MOXET SBJISTh-
Csl OCHOBAHUEM JIJIsl IPU3HAHMS JJAHHOTO JOrOBOpa HEIEHCTBUTEbHBIM.

2. I[NocTanoBneHne BCTyMaeT B CHIIY CO JHS OMyOJTMKOBAaHUS.

3. ITlocranomnenuwe omnyOIMKOBaTh B razerax ‘‘AsepOaiimxan’,
“Pecnyonuka”, “Xanr razeru”, “bakuHckuil paboumii” u “BecTHuke
Koncruryumonnoro Cyna AszepOaiimxkanckoii Pecriyomuku™.

4. TlocTaHoBIIeHUE SIBIISETCS OKOHUYATETBbHBIM M HE MOXET OBITh OT-
MEHEHO, U3MEHEHO WJIM O(ULUAIBHO UCTOJIKOBAHO HU OJIHUM OPraHoM
WIH JIULOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki-Prosessual Macallasinin
82.3-cii maddasinin sorh edilmasina dair

23 fevral 2016-c1 il Baki sohori

Azorbaycan Respublikasi Konstitusiya Moahkamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidaba Hesenova, Rovsen
Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa
Nocafov (meruzagi-hakim) ve Kamran Safiyevdan ibarat torkibda,

mohkoeme katibi Foraid Oliyevin,

maraqli subyektlorin niimayandsloeri Quba rayon Mahkemasinin ha-
kimi Zamin Tahirovun, Azerbaycan Respublikasi Milli Maclisi Aparati-
nin Inzibati qanunvericilik sektorunun miidiri Fuad Memmadovun,

ekspert Baki Dovlat Universitetinin Miilki proses, emok vo ekologi-
ya hiiququ kafedrasiin dosenti, hiiquq elmlari doktoru Movsiim Movsii-
movun,

miitoxessislor Azerbaycan Respublikast Ali Mehkemesinin Miilki
Kollegiyasinin hakimi 9soed Mirzsaliyevin ve Baki Apellyasiya Mohko-
mosinin Miilki Kollegiyasinin hakimi Raqib Qurbanovun istiraki ile,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine miivafiq olaraq xiisusi konstitusiya icraati iizre agiq moh-
kema iclasinda Quba rayon Mehkemasinin miiraciati esasinda Azerbay-
can Respublikas1 Miilki-Prosessual Macollasinin 82.3-cii maddesinin
sorh edilmesina dair konstitusiya isine baxdi.

[s iizre hakim I.Nacefovun meruzesini, maraqli subyektlorin niima-
yondalarinin ve miitexassislorin ¢ixislarini, ekspertin roylerini dinloeyib,
is materiallarin1 aragdirtb miizakire ederak, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu
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MUODYYON ETDI:

Quba Rayon Moahkemasi Azarbaycan Respublikasinin Konstitusiya
Maohkoamasine (bundan sonra — Konstitusiya Mehkemasi) miiraciot edo-
rok, Azoarbaycan Respublikast Miilki-Prosessual Macallasinin (bundan
sonra — Miilki-Prosessual Macollo) 82.3-cii maddesinin serh edilmasini
xahis etmisdir.

Miiracietdon goriiniir ki, Quba rayon Mahkamaesinin icraatinda iddia-
cilar S.Mirsaliyeva vo S.Miraliyevin cavabdeh R.Bagirova qarsi pul tele-
bine dair iddias1 iizre miilki is vardir. Iddia erizesinde digar teleblerle ya-
nast, iddiagilar cavabdehdan 3800 manat mablaginde pul teleb etmislor.

Iddiagilar iddia telebini bu hissede onunla esaslandirmislar ki, basqa
miilki is lizre gobul edilmis ve qanuni qlivveye minmis Baki Apellyasi-
ya Moahkeamaesinin Miilki Kollegiyasinin (bundan sonra — Baki Apellya-
siya Mahkamasinin MK) 18 dekabr 2014-cii il tarixli gotnamasi ilo id-
diac1 R.Bagirovun cavabdeh S.Miraliyeve 3800 manat mablaginde bor-
cunun olmasi fakti miieyyoen edilmisdir.

Hoamin gotnamade geyd edilmisdir ki, cavabdehin iddia orizesine eti-
razindan ve birinci instansiya mehkemasinda cavabdeh torofindon sahid
qisminda davaet edilen soxslarin ifadelorinden miieyyen edilir ki, iddia-
¢inin cavabdeha 3800 manat borcu olmusdur. 2013-cii ilin sentyabr-okt-
yabr aylarinda iddiag1 bir ne¢co dofe hemin meblegi cavabdehoa gotirmis
vo bildirmisdir ki, egar cavabdeh razi olsa, hemin pula masin alar, son-
ra iso cavabdehin borcunu gaytarar. Cavabdeh buna raziliq vermis ve
bundan sonra o, avtomabil almigdir. Qeyd olunan gotnamade mohkeama
kollegiyas1 cavabdehin iddia arizesine vo apellyasiya sikayotino etirazi-
na hiiquqi qiymet verarok qeyd etmisdir ki, iddiaginin cavabdehoa pul
borcunun olmasi ve kredit miiqavilesi iizre gotiiriilmiis 6048 manat pu-
lun tam olaraq avtomasinin avvelki miilkiyyetcisine 6denilmemasi ba-
roda cavabdehin 6ziinilin teleb hiiququ vardir. Hazirk: isde cavabdehin
belo bir iddias1 olmadigindan hemin masalelers baxila bilmez.

Miiracietde geyd olunur ki, Baki Apellyasiya Mahkomaosinin MK id-
dia telobine aid olmayan siibutlar1 aragdirmis ve hemin siibutlar asasin-
da iddianin predmetine aid olmayan hali (R.Bagirovun S.Miraliyeve
3800 manat borcunun olmas1 faktini) 18 dekabr 2014-cii il tarixli gotna-
mosi ilo milvyyen etmisdir.

Quba rayon Mahkemasinin icraatinda olan hazirki miilki isin mate-
riallarindan ise goriiniir ki, Quba sohari Davedabani yasayis massivindo
yerlason 0.04 ha torpaq sahasi cavabdeh R.Bagirovun atas1 X.Bagirovun
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xtisusi miilkiyyeatinde olmus ve hamin torpaq sahasini R.Bagirov deyil,
mohz X.Bagirov notarial gaydada tosdiq olunmus 22 noyabr 2013-cii il
tarixli alqi-satq1 miiqavilasi ilo 3000 manata satmigdir. Mehkema qeyd
edir ki, hemin alqi-satq1 miiqavilesi qiivvedadir ve orada gosterilon me-
lumatlar gebul edilmalidir.

Miiraciatedonin fikrince, qanunvericilikde preyudisial ehemiyyat da-
styan faktin miilki is iizre iddia predmetine aid olub-olmamasina dair
birmenali gosteris movcud deyildir. Bu sebabdon hemin messaloyea
miixtelif yanagmalarin olmas1 hiiquq tetbigetms tocriibasinde miioyyon
cotinliklor yaradir. Belo ki, bazi yanasmalara gore, faktin preyudisialli-
g1 yalniz iddianin predmetine aid hallarla bagli olmalidir. iddianin pred-
metino aid olmayan teleble bagli mehkema gotnamaesi ilo miiayyon
olunmus faktlar preyudisial ehemiyyat dasiya bilmez. Diger yanagmaya
goro ise preyudisialligin tokce iddianin predmetine aid hallarla bagli ol-
mas1 diizgiin deyildir. iddianin predmetinden asili olmayaraq, mehke-
monin isdeki siibutlar esasinda geldiyi naticeni oks etdiren istenilon
masalo ilo bagl ganuni qiivveye minmis gotname asasinda miioyyan
olunmus fakt preyudisial ehamiyyeat dasiyir.

Quba rayon Mahkamaesi miilki is lizre ganuni qiivveye minmis moh-
kema gotnamasi ilo iddia telebine aid olmayan siibutlarin arasdirilib, bu
stibutlar @sasinda iddianin predmetine aid olmayan hallarla bagli miioy-
yon edilon faktlarin hemin soxslorin istirak etdiyi basqa bir is lizroe pre-
yudisial ehemiyyet dasiyib-dasimamasi masealasine aydinliq getirilme-
si, eloco do mehkemae tocriibasinde bu masals ile bagh fikir ayriligimin
aradan qaldirilmas tigiin Miilki-Prosessual Macallonin 82.3-cli madde-
sinin sorh edilmasinin zeruriliyi gonastine galmisdir.

Konstitusiya Mehkemaesinin Plenumu miiraciotlo elagedar asagidaki-
lar1 gqeyd edir.

Azoarbaycan Respublikasinin Konstitusiyasi (bundan sonra — Konsti-
tusiya) insan ve vatendas hiiquglarinin ve azadliglarinin temin edilme-
sini dovletin ali magsedi kimi tesbit etmoakle yanasi, mehkameler tore-
finden onlarin miidafiesine do tominat vermisdir (Konstitusiyanin 12 vo
60-c1 maddelerinin I hissesi).

Konstitusiyanin 60-c1 maddesi ilo har kasin hoam Konstitusiya ilo tos-
bit edilmis, hom do Azerbaycan Respublikasinin ganunlarinda ve diger
normativ hiiquqi aktlarinda nezerde tutulmus hiiquqlarinin ve azadligla-
rinin maohkemade miidafiesine tominat verilir.

Maohkomsa tominati bir torafden, har kesin pozulmus hiiquqglarinin ve
azadliglarinin barpasi magsadile mehkemoye miiraciat etma hiiququnu,
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digor torofden ise mehkemsalerin hemin miiraciatlore baxmaq ve onla-
ra dair adaletli gorar qebul etmok vozifasini miioyyen edir.

Konstitusiyanin qeyd edilon normasit homginin miixtelif mohkoma
instansiyalarinda miiraciatin (sikayetin) baxilmasinin prosessual qayda-
larina doqiq riayet olunmasin1 da 6ziinde ehtiva edir. Bu mogseadle qa-
nunverici Miilki-Prosessual Moacoallode mahkemenin, isde istirak edon
soxslarin ve prosesin digor istirak¢ilarinin hiiquq ve vezifalarini miioy-
yonlosdirmakle, miilki miihakime icraatinda prosessual qaydalar1 ten-
zim edir. Homin Macalle miilki mehkemse icraatinin iimumi qaydalari-
ni1, habelo icraatin prinsip ve sortlorini miioyyon etmoklo yanasi, imumi
yurisdiksiyalt mehkemaler terafinden miilki icraatin aparilmasi, son na-
ticade isin odaletli halline yonelmis qaydalara riayet olunmaqla mehke-
mo aktlarinin gebulu, onlardan sikayet verilmasi vo bu sikayetlore ba-
x1lmas1 qaydasini da tenzimloyir.

Konstitusiya Mehkemasinin Plenumu miiraciatde qaldirilan mesale-
yo aydinliq gatirilmesi ticlin Miilki-Prosessual Macollonin bozi miid-
dealarinin har kesin hiiquq ve azadliglarinin mehkemeade semaerali mii-
dafiasinin tomin edilmasi baximindan tohlil edilmasini zoruri hesab edir.

ilk névbade geyd olunmalidir ki, miilki isler {izre mehkems icraati-
nin asas vazifasi her bir fiziki ve hliquqi sexsin Konstitusiyadan, ganun-
lardan ve diger normativ hiiquqi aktlardan irali gelen hiiquq ve menafe-
larinin mahkemadae tesdiq olunmasidir.

Bu baximdan miilki prosessual ganunvericiliyin teleblorine gére miil-
ki isler ve iqtisadi miibahiseler {izro adalat mithakimasi haminin ganun
vo mohkema qarsisinda beraberliyi prinsipi, ¢okisme, toroflorin bera-
berliyi ve faktlar esasinda hoyata kecirilir. Hakim biitiin hallarda prose-
sin ¢okismo prinsipini tomin etmolidir. O, 6z gorarii yalniz teraflorin
cokismoe prinsipine osasen miizakire etdiyi delillorle, onlarin verdiyi
izahatlarla, senadlarle esaslandirmalidir (Miilki-Prosessual Macallanin
8.1, 9.1 vo 9.3-cli maddalari).

Qeyd edilmelidir ki, ¢ekisme prinsipi onun asasini togkil edon torof-
lorin hiiquq beraberliyi prinsipindon ayrilmazdir. Mahz baraber hiiquq
vo vazifalor toreflore mehkome qarsisinda ¢okismoek imkani verir vo
onlar 6z hiiquq ve menafelorini miidafie etmok liclin prosessual vasito-
lorden istifade etmoak imkanina malik olurlar.

Miilki isler lizre mehkema icraatinda ¢okisme prinsipi teraflorin 6z
hiiquqi mévqeyinin miidafie edilmaesi {i¢iin irali siirdiiyii telab veo etiraz-
larin asaslarmin siibut edilmesi imkanlarinit ve vasitelerini miiayyen
eden siibutetma qaydasidir. Bu gaydaya uygun olaraq miilki mehkema
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icraatinin toroflari 6z tolab ve etirazlarinin asas1 kimi asaslandig1 halla-
11 siibut etmalidir.

Miilki-Prosessual Macoellode mahkemenin ¢okisme prinsipinin tomin
edilmesi lizre faaliyyeti bir sira normalarla tenzimlenir. Bunlarin sira-
sinda siibutetma vazifosini, slibutlarin teqdim edilmasi vo tolob olunma-
si1 xiisusile geyd etmak olar.

Miilki-Prosessual Moacollonin 76.1-ci maddosine osason, toroflorin
talab ve etirazlarini asaslandiran hallarin ve isi diizglin hall etmak {i¢iin
ohamiyyaeti olan basqa hallarin movecud oldugunu ve ya olmadigint mah-
kema miiayyen ederken bu Macsallads ve basqa gqanunlarda miiayyon
olunmus gaydada olds etdiyi melumatlar siibutlar hesab olunur.

Hoamin Macellenin 77-ci maddasine miivafiq olaraq, her bir torof 6z
tolobloarinin ve etirazlarinin asas1 kimi istinad etdiyi hallar1 siibut etmo-
lidir. Dovlet orqanlarinin, icra ve s. orqanlarin aktlarinin etibarsiz hesab
edilmesi barade miibahisalore baxildigda, homin aktlarin gebul edilme-
st liclin @sas olmus hallar siibut etmok vezifasi bu akti1 gobul etmis or-
qanin {izerins diisiir. Isde olan siibutlar asasinda ise baxmaq miimkiin ol-
madiqda, mahkemsa zeruri alave siibutlar teqdim etmayi toroflers toklif
edo biler.

Beloliklo, miilki mahkema icraatinda ¢cekisme prinsipi asasen iki sor-
ti nozordo tutur:

— 1gin faktiki terefi ile, yeni is lig¢iin shamiyyat kosb edon faktlarin
miilki icraatin toroflori torofindon siibut edilmosi;

— mahkeamade teraflerin hiiquqi mévqeyinin asaslandirilmast vo mii-
dafiosi.

Bununla yanasi, qanunverici biitiin hallarda prosesin ¢okisma prinsi-
pini toemin etmak vozifasini hakimin lizerine qoymusdur. Bu ilk ndvbe-
de hakimin 6z goerarin1 ¢okisme prinsipine asason miizakire etdiyi dolil-
lerlo, toqdim edilen siibutlarla, tereflorin verdiyi izahatlarla ve senad-
lorle osaslandirmasi ilo sortlondirilmisdir.

Belo ki, mehkema isin gedisinde toqdim olunmus ancaq o siibutlar
gobul edir vo nazero alir ki, onlar isde toeroflorin teleblarini miioyyen
edon faktlarla vo hallarla alagedardir. Qanuna ve ya diger normativ hii-
quqi aktlara asasen miioyyen siibutetmo vasitalori ile tosdiq edilmali
olan isin hallar1 basqa siibutlarla tesdiq oluna bilmaz. Mehkemsa siibut-
lara obyektiv, qorazsiz, hartorofli ve tam baxdiqdan sonra hemin siibut-
lara totbiq edilmeli hiiquq normalarina miivafiq olaraq qiymet verir. Heg
bir siibutun mehkeamsa liclin gabaqcadan miieyyon edilmis qlivvesi yox-
dur (Miilki-Prosessual Macollonin 80, 81 ve 88-ci maddaleri).
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Konstitusiya Maehkemasi Plenumunun formalasdirdigi hiiquqi mévqe-
yo asasen, mahkema, 6zii teraofinden miieyyen olunmus isin hallarini vo
genastini formalagdiran stibutlari, bu ve ya diger siibutlar1 redd etmoak
ticlin istinad etdiyi dalillari ve rehber tutdugu qanunlar1 getnameade gos-
tormakle onu hiiquqi cohatdan asaslandirmalidir. Mehkema siibutlari sa-
dalamagqla kifayatlonmemali, har bir siibutun, o ciimleden sahid ifadsle-
rinin maezmununu gotnamada sorh etmsoli, siibutlar olagelondirilmali,
arasdirilan siibutlarin gebul edilib-edilmamaesinin sebabloeri aydin goste-
rilmalidir (S.9liyevanin sikayaeti lizro Azerbaycan Respublikasi Konsti-
tusiya Mehkamasi Plenumunun 31 may 2006-c1 il tarixli Qarart).

Miilki-Prosessual Macallonin 216.1-ci maddesine asasen, isi mahiy-
yoti iizro hell edan birinci instansiya mohkemaesinin akti gatnamae for-
masinda ¢ixarilir.

Homin Macollonin 217-ci maddesine miivafiq olaraq, mehkemaenin
goetnamasi qanuni ve asasli olmalidir. Qatnams is lizre miioyyoan edilmis
haqiqi hallara ve teroflerin qarsiligqli miinasibatine uygun osaslandiril-
malidir. Mehkema (hakim) 6z gatnamasini yalniz mehkema iclasinda
tadqiq olunmus siibutlarla asaslandirir.

Qoatnamenin asasliligi ilo bagli Azerbaycan Respublikas1 Ali Mehke-
mosinin Plenumu 11 iyul 1997-ci il tarixli 2 sayli Qoararinda geyd etmis-
dir ki, gotname o vaxt asasli hesab edilir ki, onda baxilan is {i¢lin ehe-
miyyatli olan, ganunun talablerine uygun olaraq ise aid edilon ve mdte-
ber stibutlarla toesdiq olunan faktlar aks etdirilmis olsun, mehkemanin is
lizro miioyyen edilon faktlardan irali gelon gati naticesi onda serh edil-
sin, habelo gatnamoadoe gostorilon hallar isin materiallarina uygun olsun.

Konstitusiya Mehkemasinin Plenumu gosterilonleri nezere alaraq
geyd edir ki, mehkeme gatnamesinin asaslilig1 ondan ashdir ki, mahke-
monin is lizro goldiyi natice li¢lin mithiim shemiyyat kosb eden biitiin
faktiki hallar aydinlasdirilsin, bu hallar siibut olunsun ve gatnamade
gostorilon naticaler isin faktiki hallarina uygun golsin.

Miilki-Prosessual Macollonin 218.1-ci maddesine gore, gotnams ¢i-
xarildigda hakim siibutlar1 qiymaetlondirir, is iiclin ehemiyyaetli olan ne
kimi hallarin miieyyen edildiyini, na kimi hallarin miiayyen edilmadiyi-
ni, toraflorin hansi hiiquqi miinasibatde olmalarini, hemin is tizro hansi
ganunun tatbiq edilmali oldugunu ve iddianin temin olunub-olunmadi-
gin1 mivyyon edir.

Qeyd olunan maddenin teleblarine gora, gotnams ¢ixarildigda hakim
milki is lizre toplanmis, hemin is lizre ehamiyyet kesb edon, mehkema
iclasinda tedqiq olunmus siibutlar1 giymetlondirmalidir. Bunun {igiin
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isin konkret hallar1 ve homin hallar1 tesdiq ve ya inkar eden, isin diizgilin
holli ii¢iin ehemiyyete malik olan siibutlar miieyyen olunmalidir. Is
iclin ehomiyyati olan hallar dedikde ise har bir torefin 6z telablorinin
vo ya etirazlarinin asas1 kimi istinad etdiyi ve mehkemsa iclasinda todqiq
olunmus siibutlarla tesdiq ve ya redd olunan hallar basa diisiiliir.

Bununla yanasi, Miilki-Prosessual Macollonin 218.3-cli maddesinde
gostorilir ki, hakim isde istirak eden soxslerin verdiyi telobler lizre got-
namoe ¢ixarir. Lakin hakim ganunda gdsterilon miistosna hallarda iddia
tolobloerinden kenara ¢ixa biler.

Goriindiiyii kimi, qanunverici miilki igo baxilmasini ve ¢ixarilan got-
nameni talable, hamin telebi miieyyen eden hallarla ve bu hallar1 tesdiq
eden siibutlarla mehdudlasdirir. Iddia telebinden kenara ¢ixman ise yal-
niz qanunla nezerde tutulan miistosna hallarla sertlondirmisdir. Bels ki,
mohkomsa iddiaginin verdiyi toeleblori onlardan kenara ¢ixmaq yolu ile
tamamlaya biler. Mehkemanin belo bir hiiquga malik olmasi iddianin
predmetinin deyisdirilmeasine yonalmemisdir. Mehkeme yalniz iddianin
gostarilon iinsiirloerinin hiidudlarindan kenara ¢ixmaq, bununla da iddia-
ciya verilon hiiququn serhadlerini genislondirmak hiiququna malikdir.
Mohkemenin hemg¢inin, mehkemae arasdirilmasinin gedisindo agkara ¢i-
xan yeni hallara istinad edoarok, iddianin asasina alave etmok hiiququ
vardir. Mehkemo qanunda gostoerilon miistosna hallarda iddia teloblo-
rinden kenara ¢ixdiqda, bu barede gatnamenin asaslandiric1 ve natice
hissesinde gostormelidir.

Beloliklo, Miilki-Prosessual Moacollonin 218.3-cii maddesinin mona-
sina gora, mohkemalar qanunla nozearde tutulmus miistesna hallar istis-
na olmaqla, asas ve qarsiliqli iddianin predmetine aid olmayan hallar1 vo
faktlar1 arasdira ve gotnamoadoe bunlara hiiquqi qiymet veroe bilmezler.

Miilki-Prosessual Macollonin yuxarida gosterilon normalarini imu-
milasdirerak bir daha qeyd etmak lazimdir ki, har bir toraf 6z teloblori-
nin vo etirazlarinin asas1 kimi istinad etdiyi hallar1 siibut etmalidir. Moh-
kema isin gedisinde toqdim olunmus ancaq o siibutlar1 gebul edir vo ne-
zoro alir ki, onlar isde toroflerin toloblorini miioyyen edon faktlarla vo
hallarla elagedardir. Qetnamsa is lizre miiayyoan edilmis haqiqi hallara vo
toroflorin qarsiligli miinasibatine uygun osaslandirilmalidir. Qatname
cixarildiqda hakim siibutlar1 qiymatlendirir, is ticiin ehemiyyatli olan ne
kimi hallarin miieyyen edildiyini, no kimi hallarin miiayyon edilmadiyi-
ni, toroflorin hansi hiiquqi miinasibatde olmalarini, hemin is tizre hansi
ganunun tatbiq edilmali oldugunu ve iddianin tomin olunub-olunmadi-
gin1 mivyyon edir.
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Konstitusiya Mahkamasinin Plenumu qgeyd edilenlori tohlil ederak
belo naticoyo golir ki, miilki is iiclin ehemiyyatli olan faktlar ve hallar
iddia telabine ve (ve ya) etirazlarin predmetino aid olmali, mehkemade
aragdirilmali, eloco do mehkema gotnamasinde oks olunmali vo qiy-
motlondirilmalidir.

Miilki is lizre ganuni qiivveye minmis mahkame gatnamesi ile iddia
tolobine aid olmayan siibutlarin arasdirilib, hemin siibutlar @sasinda id-
dianin predmetine aid olmayan hallarla bagli miioyyen edilen faktlarin
hamin sexslerin istirak etdiyi bagsqa bir is iizro preyudisial ehemiyyaet
dastyib-dasimamasi meselesine geldikde ise Konstitusiya Mehkamaesi-
nin Plenumu asagidakilar1 qeyd edir.

Miilki-Prosessual Macellonin 82.3-cii maddesine asasen, bir miilki is
lizre qanuni qlivveye minmis mahkeme gotnamaesi ile miioyyen edilmis
faktlar hemin isde istirak edon soxslor torafindon basqga mehkamae pro-
sesinde miibahisalandirilmir ve yeniden siibut edilmir.

Macollonin bu normasinin manasina gore eyni toraflor arasinda olan
milki is lizre qanuni qiivveye minmis gotnams ilo miioyyoen edilmis
faktlar homin toerofler arasinda basqa bir miilki isde tokrar siibut edilo
bilmaz. Bu, mahkems aktinin gqanuni qlivvesi ile alagedardir ve avval-
ki prosesdo miioyyon edilmis halin sonraki mehkemse {igiin preyudisial
ohamiyyeate malik olmasini gosterir.

Preyudisialliqg mehkema aktinin qanuni qilivvesinin tekzibedilmozli-
yi, miistosnaligl ve macburiliyi kimi keyfiyyoat gostoricilorinin naticosi-
dir. Preyudisiya institutu mehkemse aktlarina yeniden baxilmasinin qar-
s1sinin alinmasina, mehkame tacriibasinde eyniliyin, sabitliyin ve hiiqu-
gi miieyyenliyin tomin edilmasine yonalmisdir. Preyudisialligi tonzim
edon normalar siibut etms prosesini sadelesdirmaye, islore baxilma
miiddatinin qisaldilmasina, mahkemslerin, eloco do mahkame prosesi
istirak¢ilarinin vesaitine gonasat edilmasine yonelmisdir.

Konstitusiya Mehkemasi Plenumunun hiiquqi mévqgeyina asason pre-
yudisiya institutunun osas funksiyasi eyni faktiki hallar arasindaki qarsi-
ligl elageni ve mehkema qorarlar1 arasindaki stabilliyi tomin etmokdir.
Preyudisiya institutunun miilki prosesde eyni faktiki hallar arasindaki
qarsiligh elageni tomin etmak funksiyasinin mahiyyeti eyni faktiki hal-
larin tekraren, liizumsuz olaraq arasdirilmasi ve onlar baresinde yeniden
naticoye golinmasinin qarsisini almaqdan ibaratdir (Konstitusiya Mah-
koemasi Plenumunun Q.Mammaoadova ve digerlerinin sikayeti iizre 15
iyul 2015-ci il tarixli Qorart).
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Miiki hiiquqda faktlar dedikda, miilki-hiiquq miinasibatlorinin emelo
golmesinin, deyisdirilmasinin ve ya xitam olunmasinin asas1 kimi miil-
ki gqanunvericilikde nazerde tutulan hallar basa diisiiliir. Basqa sozle
faktlar milki-hiiquqi naticalarin bas vermaesi ile miilki ganunvericiliyin
olagelondirdiyi vo bagladigi hayati hallardir. Bu faktlar olmadan har
hans1 bir miilki-hiiquq miinasibatinin emele golmesi, doyisdirilmesi vo
ya xitam olunmasi miimkiin deyildir.

Yalniz mehkems terefinden qanunla nezerde tutulmus gaydada
mieyyon edilmis, yoxlanilmis ve giymetlondirilmis faktlar preyudisial
ohomiyyet dastyir. Miilki prosessual qanunvericiliyo goro iso mohkomo
torofindon faktlarin, hallarin miieyyen edilmasi, yoxlanilmasi ve qiy-
motlondirilmasi yalniz mehkems aktinin asaslandirict hissasindoe 6z ak-
sini tapmalidir. Qatnamanin asaslandirici hissesi baxilan isin mahiyyaoti
lizro natico ¢ixarilmasi ligiin osas yaradaraq mithiim shomiyyaet dasiyir.
Qoatnamenin osaslandirict hissesinda isin meahkems terafinden miioy-
yon edilon hallari, isin hallar1 barode mehkemanin asaslandirildig sii-
butlar vo mahkemenin bu ve ya diger siibutlar1 ve iclasda istirak edan
soxslorin istinad etdiyi qanun va hiiquqi aktlar1 rodd etmak ii¢iin gatir-
diyi delillaer, habelo mahkemenin gotname ¢ixararken rehber tutdugu
qanunlar ve normativ-hiiquqi aktlar gosterilmelidir (Miilki-Prosessual
Macollonin 220.4-cli maddasi).

Beloliklo, mahkema gorarinin preyudisialligi ganuni qiivveye min-
mis moehkeme qorarinin osaslandirict hissesinde miiayyenlasdirilmis
faktlarin ve hiiquq miinasibatlorinin igde istirak eden soxslor terafinden
yenidon miibahisalondirilmesinin, mehkeamsa {i¢iin ise onlarin basqa pro-
sesde arasdirilmasinin ve tokzib edilmesinin miimkiinsiizliiyti demokdir.

Faktin preyudisialligi ganuni qlivveye minmis mahkeme gorarinin
hiiquqi tebistine osaslanir vo onun subyektiv vo obyektiv hadleri ilo
miueyyoanlasdirilir, terafler ve isde istirak edon digar soxslar bu hadlor-
don kenara ¢ixa bilmezler. Bununla yanasi, yekun mehkema qorarlari-
nin preyudisial ehemiyyeti miitleq deyildir ve prosessual ganunla miioy-
yon edilmis hadlore malikdir. Mehkemae aktinin preyudisialliginin ta-
ninmast li¢lin preyudisialligin obyektiv ve subyektiv hadlerinin mecmu-
su vacib sertdir. Preyudisialligin subyektiv haddi avvel baxilmis isde ve
yeni baxilan isdeki sexslerin dairesinin, yoni subyekt torkibinin eynili-
yini gortlondirir.

Miilki-Prosessual Macallonin 233.3-cii maddesine asasen, gatname
ganuni qiivveye mindikden sonra tereflor ve isde istirak edoan digoer
soxslar, habelo onlarin hiiquq varisleri mehkemade eyni iddia telablori-
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nin, eyni osas iizro yeniden irali slire bilmoazlor, habelo mahkomao tore-
finden miieyyon edilmis faktlara ve hliquq miinasibetlorine garst basqa
prosesdo miibahise edo bilmazlor. Gorlindiiyii kimi, preyudisialliq prin-
sipi yalniz evvalki ve ya sonraki proseslorde istirak eden toroflore, isdo
istirak edan diger sexslore ve onlarin hiiquq varislerine aid edilir. Miis-
toqil telabi olan ii¢lincii soxslor mohkema prosesindo istirak etmomis-
lerse, miivafiq asaslar oldugda miisteqil teloble mahkemaye miiraciat
edo bilarler. Homin soxslora mahkemsa gatnamesinin preyudisialligi aid
edilmir. Onlar istirak etmadikloeri miilki is iizre gobul edilon gotnamsa ilo
miloyyon edilmis faktlar1 miibahiselondire bilerlor. Ovvelki mehkema
getnamsasinin preyudisialligi, hemg¢inin ganuni qiivveye minmis mahkae-
mo gotnamasind yeni acilmis hallar {izre baxilmasina da aid edilir.

Azorbaycan Respublikasi Ali Mehkamasi Plenumunun 25 mart 2003-
ct il tarixli Qoararimin 7-ci bondinde geyd edilmisdir ki, Miilki-Proses-
sual Macallonin 82.2 ve 82.3-cii maddeslerinde qeyd olunan mahkeme-
nin qanuni qiivveye minmis gatnamasi ilo mileyyoen edilmis hal dedik-
do, goetnamenin tasviri hissesinde gostorilmis isde istirak edon soxslo-
rin, sahidlerin gostordikleri ve ya diger senadlorde oks olunan hallar de-
yil, toplanmis siibutlara @sasen mehkemanin miiayyen etdiyi hallar ne-
zordos tutulur.

Nozoro alinmalidir ki, insan hiiquq ve azadliglarinin qorunmasi ve
miidafiasi prosessual hiiquq normalarina deqiq riayat etmoaklo miivafiq
maddi hiiquq normalarinin els torzde totbiqini sertlondirir ki, naticede
konstitusiya ehemiyyetli diger deyerlera xalal gotirilmesin, ictimai vo
xiisusi maraqlar arasindaki tarazliga riayat olunsun.

“Insan hiiquqlarinin ve esas azadliglarin miidafiesi haqgqinda” Kon-
vensiyanin 6-c1 maddesinin 1-ci bandinde her kasin onun miilki hiiquq
vo vazifeloeri miieyyen edilorken qanun asasinda yaradilmis miisteqil ve
qorazsiz mohkemse vasitasi ilo isinin adalatli arasdirilmasi hiiququna
malik olmas1 gosterilmisdir.

Insan Hiiquglar1 iizre Avropa Mehkemesi (bundan sonra — Avropa
Mbohkemaesi) mohkemoloer torofinden odaletli mehkeme arasdirilmasi
hiiququ ile bagl irali siiriilon talablers emal edilmamasini homin hiiqu-
qun pozulmasi kimi gebul ederak bir sira gorarlarinda bununla bagh 6z
hiiquqi movqeyini ifade etmisdir.

Avropa Mahkemesi Van de Huk Niderlanda qarsi is tizre 19 aprel
1994-cii il tarixli Qararinda siibutlarin gqiymatlondirilmesi ve onlarin ai-
diyyati ve miimkiinliiyli masalasinin heallinde milli mehkemsalarin sela-
hiyyetini nezere alaraq gostermisdir ki, Konvensiyanin 6-c1 maddesinin
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1-ci bandi adalet mithakimesi orqaninin iizerine teraflerin teqdim etdi-
yi miilahizelori, dolillori ve stibutlart harterofli arasdirmaq vezifosini
qoyur.

Qeyd olunanlar1 nezere alaraq, Konstitusiya Mehkemasinin Plenumu
belo naticoye golir ki:

Miilki-Prosessual Macallonin 82.3-cli maddesinin menasina gora, bir
miilki i lizro qanuni qiivveye minmis mehkemoe gotnamasinde oks
olunmus, arasdirilmis, qiymetlondirilmis, telebin ve (ve ya) etirazlarin
predmetine aid olan faktlarin hemin isde istirak edon sexslor torefinden
basqa mohkemo prosesindo miibahiselondirilmesi vo yeniden siibut
edilmesi yolverilmoazdir.

Yuxaridakilar1 nozere alaraq, Azerbaycan Respublikasi Konstitusiya-
sinin 130-cu maddesinin VI hissesini, “Konstitusiya Mehkemaesi hag-
qinda” Azearbaycan Respublikas1 Qanununun 60, 62, 63, 65-67 ve 69-cu
maddelerini rehber tutaraq, Azerbaycan Respublikasi Konstitusiya
Moahkomasinin Plenumu

QORARA ALDI:

1. Azerbaycan Respublikas1 Miilki-Prosessual Macollasinin 82.3-cii
maddeasinin meanasina gore, bir miilki is lizre ganuni qiivveye minmis
mohkome gotnamasinde oks olunmus, arasdirilmis, qiymetlondirilmis,
talabin ve (ve ya) etirazlarin predmetine aid olan faktlarin hemin isda is-
tirak eden soxslor torofinden basqa mehkems prosesinde miibahisalon-
dirilmesi ve yenidan siibut edilmasi yolverilmazdir.

2. Qorar dorc edildiyi glinden qiivveye minir.

3. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bog¢i” gozetlorinde ve “Azerbaycan Respublikasi Konstitusiya Mahke-
mosinin Malumati”’nda darc edilsin.

4. Qorar gotidir, he¢ bir orqan ve ya soxs torofinden logv edilo, do-
yisdirile vo ya resmi tofsir edile bilmaz.

116



UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMOCTAHOBIEHMUWE
[UDTEHYMA KOHCTUTYLUHMOHHOI'O CYIA
A3EPBANIIKAHCKOM PECITYBJIIMKU

O TonkoBanmnu crareu 82.3 I'paxxnancko-IIponeccyansnoro
Konekca A3zepoaiinkanckoi Pecryonmku

23 cdeBpang 2016 roga ropoa baky

[Tnenym Koncruryunonnoro Cyna Asep6aiinxanckoi Pecriyonuku B
cocrape Dapxanga AOmymtaeBa (mpencenatenb), Conbl CalMaHOBOM,
Cynabsr l'acanoBoii, Posmana Hcmawnosa, [Ixeiixyna [apamxaesa,
Pagasng I'sanamze, Maxupa Mypanosa, Hcel Hanxadosa (cynps-
noknanuuk) u Kampana Illacuesa,

¢ yyactueM cekperaps cyna @epanna Asnuesa,

IpeACTaBUTENeH 3aMHTEPEeCOBAHHBIX CYyObEKTOB — cyabu ['yOMHCKOrO
palioHHOro cyna 3amMuHa TaxupoBa, 3aBEyIOLLEr0 CEKTOPOM AIMHUHHU-
CTPaTUBHOIO 3aKOHOjaTeNlbcTBa Anapara Mwuin Memxiuca AzepOaii-
nxaHnckoit Pecnyonuku @yana Mawmenosa,

9KCIepTa — JoleHTa Kadenpsl I'paxIaHcKoro mpouecca, TpyaoBOro
U 9KOJIOTMYECKOro IpaBa BaKMHCKOro rocygapcTBEHHOTO YHUBEPCHTE-
Ta, JIOKTOpa IpUanYecKux Hayk Moscyma MoBCyMOBa,

cnequanuctos — cynpu I'paxnganckoi kosierun Bepxosnoro Cypa
AszepOaiikanckoii PeciyOnuku Acana Mup3zanuesa u cyasu ['paxnan-
cKoil Kosuteruu bakuHckoro anemisguuoHHoro cyga Paru6a I'ypbanoBa

B cootBercTBUM ¢ yacTblo VI crarem 130 Koncturynum AszepOaii-
axaHcKoi PecnyOnuvku paccMoTpen B OTKPBITOM CyAeOHOM 3acelaHuu
B IOpsIKE 0COOOr0 KOHCTUTYLIMOHHOIO IPOM3BOACTBA HAa OCHOBAaHUM
obpamenusd ['yOMHCKOro pailOHHOTrO cyga KOHCTUTYLMOHHOE [eJi0 O
TojIKkoBaHMM crarbu  82.3 I'paxnancko-IIpoueccyansHoro Kopekca
Azepbaiigxanckoil Pecriyonuku.

3acnywas noknan cyaen M.Hanxadosa no nemny, BeicTyruieHus npea-
CTaBUTEJIeHl 3aMHTEPECOBAHHBIX CYOBEKTOB W CHELMATMCTOB, MHEHHE
dKCIIepTa, U3ydyuB U oOcynuB Martepuansl jaena, [lnenym Koncrurynm-
onHoro Cyna A3sepbaiimxanckoil PecryOnuku
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YCTAHOBMUHII:

['younckwmii paiionnblii ¢y ooparwics B Koncruryrmonnsiii Cyn Azep-
6aitpkanckoit Pecniyonmuku (nanee — Koncrurymonnsiii Cyn) ¢ npocb6oit
o TonkoBaHuu ctateu 82.3 I'paxgancko-IIponeccyansHoro Kopekca
Azepbaiimkanckoit Pecniyormku (manee — I'paxnancko-ITponeccyanbHbiit
Konekc).

Kak BumHO 13 obpaltieHusi, B Ipou3BoACTBe [ YOMHCKOTO paifoHHOTO Cy-
Ja HaxOIUTCd TpaxAaHCKoe [eyio0 mo ucKy uctuoB C.MwupamueBoil u
C.MupanueBa npotuB otBeTunka P.barmposa ¢ TpeboBaHUEM O B3bICKa-
HHUU JeHeXHOU cymMmbl. Hapsiy ¢ ipyriMu TpeOGoBaHUMSIMU, B ICKOBOM 3a-
SIBIIEHUU UCTIIbI TOTPEOOBAIM Y OTBETYMKA JIeHbIW B pazmepe 3.800 maHar.

Hcrtipr 000CHOBaM UCKOBOE TpeOOBaHHME B JAHHOW YacTH TeM, 4TO pe-
nieHreM ['paxnganckoi Komern bakMHCKOro aneyusiMuoHHOrIO cyja (j1a-
nee — 'K Bakunckoro anemuisiiimonHoro cyna) ot 18 gekadps 2014 roja,
IIPUHSTBIM T10 JPYIOMY TPaXIQHCKOMY JIeJly U BCTYNMBLUUM B 3aKOHHYIO
CWy, ycTaHoB/IeH (akT Hanuuug yuctua P.BarupoBa nmonra B pasmepe
3.800 manat nepexn orseruyrkoM C.MupanueBbim.

B manHOM periennn GbUT0 OTMEYEHO, YTO U3 BO3PAXEHHsI OTBETYMKA HA
MCKOBOE 3asiBJIEHUE M MOKA3aHUM JIULI, PUIVIAIIEHHbIX B KQUECTBE CBUIE-
TEeJIE CO CTOPOHBI OTBETYMKA, B Cyl€ INEPBOM MHCTaHLMM YCTAHOBJIEHO,
yro ucrel JomkeH Obul otBeTyrKy 3.800 maHnar. B ceHTd0pe-okTs0pe
2013 rozja ucren HEOMHOKPATHO MPUHOCHI JaHHYK CyMMY OTBETUUKY, 3a-
SBIISIS, YTO B CJIy4dae COIVIacHsl OTBETYMKA NMPUOOpETeT Ha  3TU JECHBIU
MalliHYy, [10CJI€ Yero BepHET OTBETYMKY Joir. [loyduB coracue OTBeT-
YHKa, UCTell mpruoopes aBroMooms. CyneOHas KOJUTETs, 1aBas PaBOBYIO
OLIEHKY MCKOBOMY 3asBIICHHI0 OTBETYMKA U €0 BO3PAXEHUIO Ha arleiuisd-
UUOHHYIO Xaj00y, OTMETWIA B YIOMSHYTOM PEIIeHUH, YTO OTBETUYUK 00-
JaJaeT MpaBoM TPeOOBAHUS B CBSI3M C HATMYMEM JIEHEXKHOTO J0JIra MCTIa
niepe]l OTBETYMKOM BBHUIY HETIOJIHOW BBIILIATHI IIPEKHEMY BIIAJIENIbITy aBTO-
MaiuHbl 6.048 MaHar, MOTY4EHHBIX M0 KPEIUTHOMY J0roBopy. B manHom
Jere 3TH BOIPOCHI PACCMATPUBATBHCS HE MOTYT [0 IIPUYUHE OTCYTCTBUS UC-
Ka OTBETYHKA.

B oO6parienun ormevaercd, yto 'K BakmHCKOro anesuisiiiMoOHHOTO cyna
paccMoTpesia He OTHOCSIIMECS K MICKOBOMY TpeOOBaHHIO J0KA3aTeIbCTBA U
Ha OCHOBaHWM JaHHbIX J0Ka3aTebCTB perienueM ot 18 nexabpsa 2014 ro-
Ja YCTQHOBWJIA HE OTHOCIIUMICAd K MpeaMeTy HcKa (pakT Haluuus y
P.baruposa ponra C.MupanueBy B pazmepe 3.800 maHar.

W3 marepraioB HaCTOSILIETO JENa, HAXOMALIErocs B MpOU3BOICTBE Y-
OMHCKOTO PaliOHHOIO Cyla, BUIHO, YTO 3eMEJIbHBI Y4acTOK IUIOLIAIbIO
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0.04 ra B xumom Maccuse [leBemaOanbl roposna ['yObl Haxomwscs B yacT-
HOW COOCTBEHHOCTH OTIa OTBeTYMKa X.Baruposa u Obu1 niponan He P.ba-
TUPOBBbIM, a UMEHHO X.BarpoBbiM, O 4eM 3aKJII0YeH JIOTOBOP KYILTU-IIPO-
naxu Ha 3.000 manar ot 22 Hos0pst 2013 roma, 3aBepeHHbI B HOTapUaIb-
HoM nopsiike. Cyl OTMeUaeT, YTO JaHHbIA TOrOBOP KYIUIU-TIPOIaXu OCTa-
eTcsl B CUJIe, YKa3aHHbIe B HEM CBEJICHUS OJIKHBI ObITh MPUHSTHI BO BHU-
MaHue.

[To MHeHMI0 OOpaTHBILIErocs, B 3aKOHOAATEIBCTBE HET OJHO3HAYHOIO
yKa3aHud, Kacaercs M (pakT, MPeICTaBIIONIMN TPEIOIULMAIBHOE 3HaYe-
HUE MPEeAMETA UCKA 0 TPAaXIAHCKOMY JIEITy, [I03TOMY CYLLIECTBOBAHUE pa3-
JIMYHBIX MOOXOAOB K JIAaHHOMY BOIIPOCY CO3LAET ONpe/eIeHHbIE TPYIHOCTU
B IIPABOIPUMEHUTEIBHOM MpakTHKe. Tak, COracHO HEKOTOPbIM IOIXO-
aaM, TIPEIOIUIMATBHOCTD (haKTa JOKHA OBITh CBI3aHA JIMIIL C OOCTOS-
TEJIbCTBAMH, KacCaloUIMMHCS TpeAMETa UCKA. YCTaHOBJIEHHbIE pPELIeHUEeM
cyna akTbl, CBS3aHHbBIE C TpeOOBaHWEM, HE OTHOCSIIUMCS K TPEIMETy HC-
Ka, He MOTYT UMETh NPEIAUINATIBHOIO 3HAYEHUS.

['yOuHCKMii palloHHBII Cy[ TpUIlIen K BBIBOLY O HEOOXOAUMOCTU TOJI-
koBaHusi cratbu 82.3 I'paxnancko-IIpoueccyansnoro Kopekca mist toro,
9YTOOBI BHECTH SICHOCTH B BOIIPOC O TOM, YTO UMEIOT JIM (PaKThl, YCTAHOB-
JICHHbIE B CBSI3M C HE OTHOCSIIMMUCS K MPEIMETY MCKa OOCTOSITE/IbCTBA-
MM, Ha OCHOBaHUM M3y4Y€HUs BCTYIUBIUUM B 3aKOHHYIO CHIIy PELIEHUEM
Cyda IO TPaXIAHCKOMY JIeNly JOKa3aTelIbCTB, HE OTHOCIIIUXCSI K MCKOBO-
My TpeOOBaHHIO, TPEIOIUIMATIBHOE 3HAYEHHE TI0 JPYToMy [eJy, C y4acTH-
€M JaHHBIX JIUII, a TAKXe MPEoJoJIeTh Pa3HOIIacHs B CyneOHOM MpaKTHKe
0 JIAaHHOMY BOIIPOCY.

[Mnerym KoncturynmonHoro Cyna B CBS3U € OOpallieHHeM OTMedaeT
crenyouiee:

Kounctutynus Azep6aiiikanckoii Pecriyonuku (nanee — Koncruryims),
3aKperuiss rpaBa U CBOOOIbI YelloBeKa U IPaXJIaHMHA KaK BBICIIYIO LIeTb
roCyapcTBa, rapaHTUpyeT ux cyneOHyto 3amuty (4actb I crateii 12 u 60
Kouncrurynun).

Crarpst 60 KoHCTUTYLIMM rapaHTHpyeT 3aluTy B Cyde IpaB U cBOOOI
KaXJI0r0, 3aKperyieHHbIX KaK B KoHCTUTYLIMK, TaK U B 3aKOHAX U Ipyrux
HOPMaTUBHO-TIPABOBBIX aKTax A3sepOaiikaHckoi PecryOmmkiu.

CyneOHas rapaHTHs, C OJHOW CTOPOHBLYCTAHABIMBAET MPABO KaXIOTO
Ha oOpalleHye B CyJI C HeJIbl0 BOCCTAHOBJICHUS HAPYIIEHHBIX TPaB M CBO-
601, a ¢ apyroii — 0OSI3aHHOCTD CYIOB pacCMaTpHBaTh JaHHBIC OOpaIeHUS
U NPUHUMATh 110 HUM CHPaBEIUBOE PELICHUE.

Yromsinyras Hopma KOHCTUTYIMM BKITIOYAET TaKXe TOYHOE COOJIoje-
HHE TIPOIECCYATHHOTO TOPSIKA pacCMOTpeHHs oOpaimeHus (KamoObl) B
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Pa3TUIHBIX CyneOHbIX MHCTaHIMAX. C 3TOU LIETbI0 3aKOHOATE b YCTaHAB-
muBaer B I'paxnmaHcko-IIponeccyanbHOM Kopekce npaBa M 00sS3aHHOCTH
Cy[a, JIML, Y4aCTBYIOILUX B J€JIe, U JIPYIUX YYACTHUKOB I'PAXIAHCKOIO Cy-
noripousBonctsa. Hanueiii Konekce, ycranasimBas oOiiye mpaBuia Ipax-
JAHCKOIO CYIOITPOM3BOJACTBA, 4 TAKXKE IPUHLMIIBI U YCIOBUS ITPOU3BOA-
CTBa, B TO K€ BpeMsl PEryJMpyeT MOPsIOK BeNeHUs CylaMH OOLLel Hopuc-
JVKLUH TPAXIAHCKOIO IMPOU3BOACTBA U B KOHEYHOM MTOre — COOJTIOIEeHH e
IIPABWJI, HAIIPABJICHHBIX HA CIPABEAJIMBOE pa3pelleHHe Jej1a U IPUHATHS
CyIeOHBIX aKTOB, X OOXATOBAHUS M PACCMOTPEHHUS JaHHBIX XKao0.

It BHECEHUS! SICHOCTH B BOIIPOC, IOCTaB/IEHHBbIM B oOpatuenuu, [lie-
HyM Koncturymonnoro Cyaa cyuTaeT HEOOXOIMMBIM MPOaHATM3UPOBATD
HekoTopble nonoxenus I'paxnancko-IIpoueccyansnoro Konekca.

[Ipexne Bcero, clienyeT OTMETUTD, YTO OCHOBHAA 3aa4a CyIOIIPOU3BO/I-
CTBA 110 IPAXIAHCKUM JIEJIaM 3aKJII0YaeTCsd B YIBEPXKICHUU B CYIE IIpaB U
UHTEPECOB KaXJIOro (PU3MUYECKOro JIMLA, BbiTeKaroumx u3 Koncrurymmmy,
3aKOHOB U JAPYTMX HOPMaTHBHO-IIPABOBBIX AKTOB.

B aTOM KOHTEKCTe, COIIacCHO TpeOOBAaHHUIO IPakIaHCKO-IPOLECCYyalb-
HOT'O 3aKOHOZATEJILCTBA, IIPABOCYAUE 110 IPAXIAHCKUM J€/IaM U 9KOHOMU-
YECKHM CIIOPaM OCYLLECTBIIIETCS HA OCHOBE ITPUHLMIIA PABEHCTBA BCEX IIE-
PEll 3aKOHOM M CYy[IOM, COCTS3aTEIbHOCTH, PABEHCTBA CTOPOH M (DAKTOB.
Cynpst 00s3aH BO Bcex Ciydasx OOecHeuuTh HNPUHLIMII COCTS3aTeIbHOCTH
nporuecca. OH JomKeH 000CHOBaTh CBOE PEILeHHe TOIBKO JOBOLAMHU, pac-
CMOTPEHHBIMHM Ha OCHOBE MPHHIMIIA COCTI3aTEIbHOCTH CTOPOH, OOBSICHE-
HUSAMHU CTOpPOH M JoKyMmeHTamu (cratbu 8.1,9.1 m 9.3 I'paxnmancko-IIpo-
ueccyansHoro Kognekca).

Crnenyer OTMETUTBD, YTO IIPUHLIUII COCTA3ATENBHOCTH HEOTBEMIIEM OT CO-
CTaBJIIOLLETO €0 OCHOBY IIPUHIIMIIA PABHOIIPaBUA CTOPOH. MIMeHHO pas-
Hble IIpaBa M OO3aHHOCTHU I03BOJISIOT CTOPOHAM COCTSI3aThCsl Iepel Cy-
JO0M, OHM IOJIYYalOT BO3MOXHOCTb MCIIOJIL30BATh IPOLIECCYAIIbHBIE CPEl-
CTBA JUId 3aLLUTHI CBOUX IIPaB M MHTEPECOB.

IIpyHLMIT COCTA3ATENIBHOCTH B CYIOIPOU3BOACTBE 110 IPAKIAHCKUM JE-
JlaM ABJIETCA TOPSAKOM [OKa3blBaHWs, YCTAHABIMBAIOIIMM CpEACTBA U
BO3MOXHOCTU JJOKa3aTh OCHOBaHMS I TpeOOBAaHUN M BO3PaXEHWH, BbI-
JBUHYTBIX CTOPOHAMH B LIEJAX 3aLUUTHI CBOEH IIPABOBOM NO3ULMU. B co-
OTBETCTBUM C JAHHBIM IOPALKOM CTOPOHBI IPaXIAHCKOIO CYIOIPOU3BOL-
CTBa JOJIKHBI JOKa3aTh (PaKThl, HA KOTOPBIX OHM OCHOBBIBAIOTCS B Kayec-
TBE MOTHBALIMK CBOMX TPEOOBAHUIA U BO3PAXKEHUI.

HesrenbHOCTh Cya Mo 00eCHeYeHHI0 MPUHIMIA COCTA3aTeIbHOCTH pe-
rynupyercd pagoM HopM ['paxnancko-IIponeccyansnoro Konekca. B ux
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YHCIIie MOXHO 0CO00 OTMETHUTh OOSI3aHHOCTH JOKA3bIBAaHHMS, MPEIOCTaBIIe-
HUe U TpeOOBaHUE JOKA3aTEe/TbCTB.

ComiacHo cratbe 76.1 I'paxnancko-IIpoueccyansnoro Kozekca, poka-
3aTeIbCTBaMU SIBJISIFOTCS JTF0ObIe (haKTHUYECKHEe JIaHHbIe, HA OCHOBE KOTO-
pBIX B MOpSIIKe, onpenaesieHHoOM HactosaumM KonekcoM, cy ycTaHaB/IMBa-
eT HaIM4Yhe WIM OTCYTCTBUE OOCTOSITENBCTB, OOOCHOBBIBAIOIIMX TPeOOBa-
HUS U BO3PaKEHHUS! CTOPOH, M UHbIE OOCTOSITENbCTBA, UMEIOIIE 3HAYCHUE
JUISl TIPABUWJILHOTO pa3peliieHus Jena.

B coorserctBun co crarset 77 I'paxnancko-IIponeccyansnoro Konexk-
ca, Kaxjas CTOpPOHa JOJIKHA JO0Ka3aTh Te€ OOCTOSTENbCTBA, Ha KOTOPBIE
OHa CChUTAeTCd KaK Ha OCHOBaHHME CBOMX TpeOOBaHWM M Bo3pakeHUi. [1pu
PacCMOTPEHUU CIIOPOB O MPU3HAHUU HENEHCTBUTEIbHBIMU aKTOB OPraHOB
rOCYIapCTBEHHOTO YIPABJICHUS, WCIOTHUTETIbHBIX M HUHBIX O0S3aHHOCTh
JOKa3bIBaHUSI OOCTOSITENILCTB, CTABLIMX OCHOBAaHHMEM JUISl TIPUHSTHUS 3THX
aKTOB, JIEXUT Ha OpraHax, MPUHUMABIIMX 3TH aKThl. Eciin paccmoTpeHue
Jejla Ha OCHOBAaHMM MMEIOIIMXCS JI0Ka3aTeNIbCTB MPEICTABISIETCS HEBO3-
MOXKHBIM, Cy[l MOXET MPEJIOXKUTh CTOPOHAM TPECTaBUTh HEOOXOIUMBbIe
JIOTIOJTHUTEIIbHBIE JJOKA3aTeIbCTBA.

Takum 00pa3oM, IPUHIIMIT COCTSA3ATEIbHOCTU B TPAaXIaHCKOM CYJIOIPO-
U3BOJICTBE B OCHOBHOM ITPEAyCMaTpUBAET [IBa YCIOBUSI:

- ¢hakTUUecKad CTOpOHA [ejla, TO €CTh J0Ka3aTeJIbCTBO CTOPOHAMU
IPaXIaHCKOIO CYIOMPOM3BOACTBA (PAKTOB, NPEACTABISIOIIUX 3HAYCHHE
UL esia;

- 000CHOBaHUWE U 3alllUTa MPABOBOM MO3UIIMU CTOPOH B CYIIE.

Hapsany ¢ atuM, 3aKkoHOmarenb BO BCEX CIydasix BO3IOXWUI Ha CYIbIO
00s13aHHOCTD 110 OOECIIEYeHHUI0 TIPUHIIMIIA COCTS3aTeIbHOCTH Tporiecca. B
MIEPBYIO Ouepeh 3TO0 0OYCIIOBIEHO 0OOCHOBAHUEM CYIIbEl CBOETO PellieHus
J0BOIaMU, OOCYXIAaeMbIMU HAa OCHOBAHUM TPUHIIMIIA COCTS3aTEeIbHOCTH,
MIPEeICTaBICHHBIMU TOKa3aTeIbCTBAMHU, OOBSICHEHUSIMU CTOPOH U JJOKYMEH-
TaMH.

Taxk, cynl NpUHUMaeT TOJNBKO T€ W3 MPEACTaBICHHbIX B XOIE Pa3-
OuparesibCcTBa JIeJ1a I0KA3aTe/IbCTB, KOTOPbIE CBSI3aHbl ¢ (hakTaMu U 00CTO-
STEJTLCTBAMH, OIPEIEIISTIOIIUMI TpeOOBaHUSI CTOPOH B ferie. OOCTosTe -
CTBa JieJ1a, KOTOPbIE TOJKHBI ObITh MOATBEPXKIACHBI OMpPEIEICHHBIMU CPEI-
CTBaMU JOKa3bIBaHUS MO 3aKOHY WJIM MHBIMH HOPMAaTHUBHO-IIPABOBbIMU aK-
TaMH, HE MOTYT OBITh ITOATBEP>KICHbI HUKAKUMH JAPYTHMH JTOKA3aTeITbCTBA-
mu. Cyn oleHuBaeT J0Ka3aTeIbCTBa TOCTe MX OECIPHCTPACTHOTO, BCE-
CTOPOHHEIO M IIOJIHOTO PACCMOTPEHMS U B COOTBETCTBHUU C HOPMaMu
IIpaBa, MPUMEHSEMbIMU K 3THM JI0Ka3aTebcTBaM. Hukakue 1okazartesnbCer-
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Ba HE MMEIOT JUId Cyla 3apaHee ycTaHoBIeHHOU cuiibl (crateu 80, 81 m 88
I'paxpancko-IIponeccyanbnoro Kogekca).

Ha ocHoBanuu ripaBoBoil nosuuuu, copmupoBadHoil [nenymom Kon-
cruryumonHoro Cyna, cyl, yKa3aB B pellleHUH YCTaHOBJIEHHbIE UM 00CTO-
ATENIbCTBA JeNa, J0Ka3aTellbCTBa, (POpMUpPYIOLIME 3aKJIIYEHUE, JIOBOLIBI,
MOC/TYKUBILIAE OCHOBAHUEM [UI1 OTKJIOHEHUS TE€X WIU UHBIX JOKA3aTeIbCTB
U 3aKOHbI, KOTOPHIMU OH PYKOBOJICTBOBAJICS, JIOJIKEH OOOCHOBATh €ro C
1paBoBoM TOYKU 3peHust. Cyl He HOJKEH OTpaHUYUBATLCS MEPEUYUCIICHU-
€M JIOKa3aTeJIbCTB, OH 0053aH OTPA3UTh B PELEHUH TOJIKOBAHUE KaXJIOTO
J0Ka3aTebCTBa, B TOM YMCIIE CBUJIETENbCKUX MOKA3aHUH, yB3aTh J0Ka3a-
TEJILCTBA U YETKO YKa3aTh MPUYMHBI MPUHATUS WIA HETIPUHATUS UM pac-
cMoTpeHHbIX ToKazarenbeTB ([locranosnenue [Inenyma KoHcTuTynmonHo-
ro Cyma Asepbaiimxanckoii Pecryormuku B ¢Ba3u ¢ Xanoo6oit C. AnmeBoit
or 31 masa 2006 roxga).

Ha ocnoBanuu craren 216.1 I'paxpancko-IIponeccyansnoro Kopekca
aKT Cyla NEepBOM MHCTAHIMH, KOTOPBIM JIEJIO pa3peniaeTcs Mo CylecTBy,
BBIHOCUTCS B (DOpPME pELICHUSI.

B cootserctBumn co crarbeir 217 I'paxpancko-IIpoueccyansHoro Ko-
JeKca, pellieHrue CyJa JOKHO ObITh 3aKOHHBIM M 00OCHOBaHHBIM. Perie-
HHUE JOJKHO OBbITh OOOCHOBAHO B COOTBETCTBHU C YCTAHOBJICHHBIMH JIEH-
CTBUTEJIBHBIMU OOCTOSITEIIbCTBAMM JIella U TMPABOOTHOIIIEHUSIMHU CTOPOH.
Cyn (cynps) OCHOBBIBAET CBOE PEILIEHUE JIMIIb HA TEX JI0Ka3aTelbCTBaX,
KOTOpbIe OBUTH MCCJIEIOBAHbI B CyIeOHOM 3acelaHuy.

[Treaym BepxoBHoro Cyma A3sepOaiimkanckoii Pecryomiku B Ilocra-
HoBlieHnn or 11 wromg 1997 roma oTMedaer, 4TO pelIEHUE CUUTAETCA
0OOCHOBaHHBIM TOJIBKO B TOM CITydae, €ClId B HEM OTpaXeHbl (haKThl,
IIPECTABIIAIOIIME 3HAYEHHE JII pACCMaTpUBAEMOIO JIENIa, OTHECEHHBIE K
Jeny B COOTBETCTBUU C TPeOOBaHMEM 3aKOHA U MOATBEPKIEHHbIE BECKUMU
J0Ka3aTelIbCTBAMH, €CJIM B HEM JaHO TOJIKOBAHME OKOHYATEJIbHOTO BBIBO-
Ja Cyna, BbITEKALEro U3 (akToB, YCTAHOBIEHHBIX IO AEy, a TaKXe ec-
JIM YKa3aHHbIE B pelleHUu (PaKTbl COOTBETCTBYIOT MaTepuaiaM Jeja.

YuursiBad Bbiueykasansoe, [Inenym Koncrurynmonsoro Cyna ormeva-
eT, 4To 0OOCHOBAaHHOCThH CYIE€OHOIO PEIeHHUS] 3aBUCHT OT BCEX BbIICHEH-
HBIX (PaKTHIECKHX OOCTOSTEICTB, MPEICTABISIONINX BaXHOE 3HAYCHUE
U1 BBIBOJIA, K KOTOPOMY CYI TPHILEN 10 JIeJTy, I0Ka3aHHOCTH 3THX 00CTO-
STEIbCTB M COOTBETCTBUSI YKa3aHHBIX B PEIIEHUH BBIBOAOB (PaKTUUECKUM
00CTOSITENTLCTBAM JIea.

Ha ocnoBanuu crareu 218.1 I'paxpancko-IIponeccyanpHoro Kopekca
CyIbs IPY BBIHECEHMU PELICHUS! OLICHUBAET JOKA3aTelbCTBa, ONPEIEIISET,
KaKue UMeIoIIe 3HaYeHue ISl Jiejla OOCTOSITEIbCTBA YCTAHOBIIEHBI, a Ka-
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KM€ HeT, B KaKUX IPAaBOOTHOUIEHUSIX COCTOSIM CTOPOHBI, KaKOW 3aKOH
NPUMEHNUM TI0 JTaHHOMY JIeNy, a TaKXke BBIICHSET, OCYIIIECTBIICHO I 0bec-
NeYeHue MCKa.

B cootBercTBUM ¢ TpeOOBaHMSMM JIAHHOM CTaThU, CYIbs MPU BbIHECE-
HUM pPelIeHUs OLIEHUBAET 0Ka3aTesbCTBa, COOpPaHHbIE MO TPAXIAHCKOMY
Aeny, UMEIollue 3HaYeHue 0 JaHHOMY JIely U UCCJIeIOBaHHble Ha Cyneo-
HOM 3acefiaHuu. /i1 3TOro JOJKHBI ObITh OMpeesieHbl KOHKPETHbIE 00-
CTOSITENBCTBA U JJOKA3aTEIbCTBA, UMEIOLLNE 3HAUEHHE IS [IPABUJIBHOIO pe-
IIEHMS JIeJ1a, OATBEPKAAIOIIIE WIH OIPOBEPraioliye JaHHbIe 00CTOSITEb-
crBa. [lox oOcTosTeIbCTBAMHU, UMEIOIIMMU 3HAYEHHE JTS JIeTa, TOHUMAIOT-
cs Te 0OCTOSITENTbCTBA, HA KOTOPBIE KaX/as U3 CTOPOH CChUIAETCS KakK Ha
OCHOBaHHeE [T CBOMX TpeOOBaHWI WM BO3paXEHWI U KOTOpbIe ObUTH HC-
CJIeIOBaHbI Ha CyIeOHOM 3aceJaHuM.

Hapsany ¢ atum B crathe 218.3 yKa3aHo, 4TO Cy/l BBIHOCHT PELIEHUE T10
Aeny B Ipezenax TpeOOoBaHUil, 3asBIIEHHbIX JIMIAMH, YYaCTBYIOLIUMH B Jie-
se. OHaKO B UCKJTIOUUTENBbHBIX CITy4asiX, IPEIyCMOTPEHHBIX 3aKOHOM, CYII
MOXKET BBIMTH 3a MpeeNbl 3asBICHHBIX HCTIIOM TPeOOBaHUI.

Kak BUIHO, 3aKOHO/IATEMb OTPAHUYMBAET PACCMOTPEHUE IPaKIAHCKOIO
Jena ¥ BbIHECEHHOE pellieHrue TpeOOBaHUEM, OOCTOSITEIbCTBAMH, OIpelie-
JSIOIIMMU aHHOE TpeOOBaHUE M MOATBEPXKIAIOIIMMHI 3TH OOCTOSTEIbCTBA
JoKazareabcTBaMu. BbIXon 3a mpesensl MCKOBOTO TpeOOBaHUS 3aKOHOMA-
TeIb OOYCIIOBWJI JIMIIb TPEILYCMOTPEHHBIMU 3aKOHOM HMCKJTIOUUTEIbHBIMU
cmydasmu. Tak, cyn MOXeT NONOJHHUTH 3asdBI€HHbIC MCTIIOM TpeOOBaHUS
IyTeM BbIXOa 3a ux npenessl. Hamuuue takoro npasa y cyaa He Harpas-
JIHO Ha u3MeHeHue npenmera ucka. Cy[ JIMIIb BIpaBe BBIATH 3a Mpejie-
JIbl YKQ3aHHBIX 3JIEMEHTOB UCKA M TEM CaMbIM PaCIUMPUTh TPAHULIbI TpeN-
OCTaBJIEHHOI'O UCTILy TpaBa.

Cyn Takxke BIIpaBe JIOINOJIHUTh OCHOBaHWE HMCKA, CChUIASICh HAa HOBBIE
(hakThl, BBISBIEHHBIE B XOe cyneOHoro paszouparenbctBa. [Ipu Bbixoge B
YKa3aHHbIX 3aKOHOM HCKJTIOUUTESTIHbHBIX CITY4asX 3a Mpeiesibl HCKOBBIX Tpe-
OOBaHUU Cyjl JIOJIKEH OTMETHTh 3TO B MOTUBUPOBOYHOM U PE30JIIOTUBHOMN
YacTH pELLEHHUS.

CnenoBarenbHo, comtacHo cytu crateu 218.3 I'paxnancko-ITpoueccy-
anpHOrO Komekca, cyapl He BIpaBe M3ydaTh OOCTOSITENBCTBA U (DAKTHI OT-
HOCHUTENIBHO TIPEIMETa OCHOBHOIO M BCTPEYHOIO MCKa M JaBaThb UM B pe-
IIEHUM TPABOBYI0 OLEHKY, KPOME IPEeIyCMOTPEHHbBIX 3aKOHOM HCKIIHOUYM-
TEJIbHBIX CITy4aes.

O6o06mas BbIeyKazanHble HOpMbI ['paxkaancko-IIponeccyansaoro Ko-
AeKca, claedyeT elle pa3 OTMETUTh, YTO Kaxk/as CTOPOHA JOJIKHA JIOKa3bl-
BaTh (haKThl, HA KOTOPBIE CCHUIAETCSl B KAYECTBE OCHOBAHMS CBOMX TpeOo-
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BaHUU U BO3paxeHuil. B Xoze nena cyq NpuHUMaeT M YUYUTBIBAET JIUIIb T
U3 TPEICTaBICHHBIX JOKA3aTelbCTB, KOTOPbIE CBA3aHBI C (pakTaMu U 00-
CTOSITENILCTBAMH, ONPEIEIIIOIIMI TpeOOBaHUs CTOPOH B jienie. Perenue
JOJIKHO OBITh MOTHUBHUPOBAHO YCTAQHOBJIEHHBIMHU 1O 1€y (haKTUYECKUMHU
00CTOSITE/ILCTBAMH M B3aMMOOTHOILEHUSIMU CTOPOH. [Ipu BbIHEceHMU pe-
LIEHUs CyIbsl OLIEHMBAET JOKA3aTeIbCTBA, OINPENENAET, KaKue HMEIOIIne
3HaYeHUe I Jefa OOCTOSTEeNbCTBA YCTAaHOBJIEHBI, @ KaKue HeT, B KaKHX
MPABOOTHOLLEHUSIX HAXOIITCS CTOPOHBI, KAKOW 3aKOH JIOJKEH ObITh MpU-
MEHEH 110 JIAaHHOMY JIeJTy, a TaKXke BBIICHSIET, OCYILIECTBIIEHO JI obecrede-
HHE HCKa.

IInenym Koncturymmonnoro Cyna, NpoaHaIU3UPOBAB BBILLIEYKA3AHHOE,
TIPUIIEST K BBIBOY, YTO (haKThl U OOCTOSITEIHCTBA, UMEIOIINE 3HAYCHUE TS
IPaXIAHCKOIO Jieja, AOJIKHbI OTHOCHTBCS K HCKOBOMY TPEOOBaHUIO U
(nn) TpeaMETy BBIPAXKEHUS, U3YYEHBI B CyE, a TaKXKe HAUTU OTpaXeHHUe
Y TIOJIyYUTh OLIEHKY B PELICHUM CyJIa.

Yro kacaercs BOIpoca O TOM, UMEIOT JIM (PaKThl, YCTAHOBJIEHHBIE BCTY-
NUBLIMM B 3aKOHHYIO CWIy PELLIEHHEM Cy[a 0 TPAaXIaHCKOMY JENy B CBS-
34 ¢ 00CTOSTEIbCTBAMH, HE OTHOCSIIMMUCS K IPEIMETy MCKa Ha OCHOBa-
HUU HE OTHOCSULIMXCS K MCKOBOMY TPeOOBAHMIO PacCMOTPEHHBIX IOKa3a-
TEJILCTB, NPEIANLIUATIBHOE 3HAYEHUE 110 JPYroMy JIelly C YYaCTHEM TeX XKe
i, ITnenym KoncrutyumonHoro Cyga oTMevaeT criefyrolee.

Ha ocnoBanuu crareu 82.3 I'paxpmancko-IIponeccyansnoro Kopekca
(paKThl, YCTAaHOBJIEHHbIE BCTYIMBIIUM B 3aKOHHYIO CHJIy pELLEHHEM Cyla
10 OIHOMY TPaXIaHCKOMY ey, He JOKa3bIBAlOTCS BHOBb IpU pa3bupa-
TEJIbCTBE JAPYIUX I'PAXIAHCKUX eI, B KOTOPBIX YYacCTBYIOT T€ Xe JIMLA.

CoracHO cyTty JaHHOM HOPMBI, (PaKThl, YCTAHOBJICHHBIE BCTYITUBILIUM B
3aKOHHYIO CHJIy PEILIEHHEM IO IPaXIaHCKOMY Jely MEXIy OIHUMHU U Te-
MM XK€ CTOPOHAaMH, HE MOTYT JOKa3bIBaThCd IOBTOPHO B APYTOM IpaKIaH-
CKOM JIeJIe MEXIy TEMH X€ CTOPOHaMH. DTO CBI3aHO C 3aKOHHOM CHJION
CyeOHOro aKkTa U CBUIETENIBCTBYET O TOM, YTO OOCTOSITENBCTBO, YCTAHOB-
JIEHHOE Ha IPEBIIYIIEM MPOLIECCE, UMEET NPEIOIULIMAIBHOE 3HAYEHUE JUIs
HOCJIEAYIOLLIETO CyJa.

[Iperomuuma — 3TO pe3y/IpTar TakKUX IOKasaTesleld 3aKOHHOM CHJIBI CY-
1eOHOro aKTa, KaK HEeONpPOBEPKUMOCTb, HCKITIOUUTEIBHOCTh U 00sI3aTeb-
HOCTh. MHCTUTYT mipetoquiiy oOecTrieurBaeT mpeceyeHne nepecMoTpa Ccy-
HeOHBIX aKTOB, WJIEHTHYHOCTb, CTAOMIBHOCTh W IIPABOBYIO OIpE/IesIeH-
HOCTh B cyneOHOU mpakTuke. HopMmbl, perymupyromme Mpeloanluio, Ha-
IIPABJICHbl Ha YIPOLIECHUE IpoLecca AOKa3bIBaHUS, HAa COKpAILEHHUE CPO-
KOB pacCMOTPEHMS JIe]l ¥ 9KOHOMHIO CPEICTB CYHOB, & TAKXE Y4aCTHUKOB
cyebHoro Iporecca.
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Ha ocnoBanuu nipaBosoit nozuimu [Inenyma Koncruryimonnoro Cyna
OCHOBHas (DyHKLIMSI MHCTUTYTA IMPEIOIULIMK 3aKJII0YaeTcsl B 0O0ecrieyeHun
B3aMMOCBSI3M MEXIy OMHUMU U TeMU ke (PaKTUUECKMMH OOCTOSITEThCTBA-
MU ¥ CTaOWIIBHOCTH CyAeOHbIX perieHuid. CyTh MHCTUTYTA TIPEIOUIAH 110
o0ecrieueHnIo B3aUMOCBSI3M MEXy OITHUMU U TeMH Xe (haKTHYECKUMHU 00-
CTOSITENILCTBAMU B TPAXJIaHCKOM TIPOIIECCE 3aKJII0YaeTcss B IMPECceYeHUuu
MOBTOPHOTO, HEHYXKHOTO PAaCCMOTPEHUS OTHUX U TeX Xe (PaKTUIeCKUxX 00-
CTOATENBCTB M NOBTOPHOrO BbiBoAa 1o HUM (Ilocranosnenue I[Inenyma
Koncruryumonnoro Cyna no xanobe ["Mawmenosa u apyrux ot 15 urons
2015 ropa).

[Tox chakTamu B rpaxx1aHCKOM TpaBe CJIeAyeT MMOHUMATh OOCTOSITENTbCT-
Ba, MPEIyCMOTPEHHbIE IPaXIAHCKUM 3aKOHOJATESIbCTBOM B KayeCcTBE OC-
HOBBI I BO3HMKHOBEHUS, W3MEHEHHUS! WIM IpeKpalleHus IPaxmaaHCKo-
NIPaBOBBIX OTHOLIEHUI. MHbIMU crtoBamMuU, (aKThl — 3TO XXKU3HEHHBIE 00CTO-
ATEJIbCTBA, KOOPIAMHUPOBAHHBIC U CBSI3aHHBIE TPAXKIAHCKUM 3aKOHOIATEITb-
CTBOM C BO3HMKHOBEHHEM TIPaXJIaHCKO-TIPABOBBIX IMOcieAcTBUil. be3 nan-
HbIX (PaKTOB BO3BHMKHOBEHHE, U3MEHEHUEe WM MpeKpalleHre KaKux-JImbo
IPAXIAHCKO-TIPABOBBIX OTHOIIIEHHUI HEBO3MOXHO.

[petoguianbHOe 3HAYEHUE UMEIOT JIUIIb (PaKThl, YCTAHOBIICHHBIE, TPO-
BEpEHHbIE M OLICHEHHbIE CYIOM B MOpPSIKE, MPEIyCMOTPEHHOM 3aKOHOM.
ComiacHO TpaxIaHCKO-TIPOLIECCYaIbHOMY 3aKOHOAATETbCTBY, YCTaHOBKA,
MIPOBEpPKA U OLIEHKa CyIOM (paKTOB JIOJKHBI HAMTU CBOE OTPaXEHUE JIUIIb
B MOTHUBHUPOBOYHOM YacTH CyAeOHOro akta. MOTHBUPOBOUHAS YacTh pelie-
HUS, CO3/1aBasi OCHOBY IS BBIBOJIOB I10 CYIIECTBY pacCMaTpUBaeMOro JIeNa,
UMeeT BaXHOe 3HayeHue. B MOTHBUPOBOUHON YaCTH PElEeHMs JIOJIKHBI
OBITh yKa3aHbI OOCTOSITEIIHLCTBA JIeJTa, YCTAHOBIIEHHBIE CYIOM, HOKAa3aTeNIbCT-
Ba, HA KOTOPBIX OCHOBAHBI BBIBOIBI Cy/a, JOBOIBI, MO KOTOPbIM CyI OT-
BepraeT Te WIM UHbIe JOKA3aTelIbCTBA, a TaKXke 3aKOHbl M HOPMAaTHUBHO-
NIPaBOBbIE aKThl, KOTOPHIMU PYKOBOICTBOBAJICS CyJ MPU BBIHECEHUM pellie-
Hud (crarba 220.4 I'paxpancko-IIpoueccyansHoro Konekca).

Takum 00pa3oM, NPEUIMATBHOCTD CyIeOHOTO pelieHus] O3HavaeT He-
BO3MOXHOCTb [TOBTOPHOTO OCIIAPUBAHUS JIMLIAMH, YYaCTBYIOIIMMU B [IEJIE,
(hpakTOB 1 NIPABOOTHOLIEHUII B MOTUBUPOBOYHOM YaCTH BCTYIMBIIIETO B 3a-
KOHHYIO CWTy peIlIeHus Cyla, a IS CYIOB — X PaCCMOTPEHUS U OIPOBEp-
KEeHUs1 B JIPYrOM IpOLIecCe.

[TperonuumanbHOCTh (pakTa OCHOBaHAa Ha IIPABOBOW IPUPOIE BCTYIHB-
IIeT0 B 3aKOHHYIO CHITy CylIeOHOTO peIlieHHs, OHa OTPEeIeNIsieTCsl ero CyOh-
eKTHBHBIMU U OOBEKTUBHBIMU TIPE/IESIaMH, 32 KOTOpPbIE CTOPOHBI U MHbBIC
YYaCTHUKHU JieJia BBIXOAUTh He MOryT. Hapsgy ¢ oTuM, nperoauuuaibHoe
3HAYEHUE OKOHYATENIbHBIX CYHEOHBIX pellleHHi SIBISeTCs HeoOs3aTeTbHbIM
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U 00JajiaeT mpeeiaMy, YCTaHOBJICHHBIMHU TIPOIlecCyaTbHbIM 3aKoHOM. Co-
BOKYITHOCTh OOBEKTHBHBIX U CYOBEKTUBHBIX TPENEIOB SIBISIETCS BaXKHBIM
YCJIOBUEM JUId MIPU3HAHUSI TPEIAMIMaIbHOCTH cygeOHoro akra. CyObek-
TUBHBIN TIpefieNl MPEerNIMATbHOCTH 00YC/IaBIMBAeT UIEHTUYHOCTh Kpyra
JIMILI B paHee PaCCMOTPEHHOM U B PacCMaTpUBAEMOM B JaHHBI MOMEHT Jie-
Jie, TO €CTh WIEHTUYHOCTh COCTaBa CyOBEKTOB.

ComacHo crarbe 233.3 I'paxnancko-IIpoueccyansnoro Konekca, moc-
Jie BCTYIUIEHUS PEIlEHUs B 3aKOHHYIO CHJIy, CTOPOHBI M MHBIE JIULIA, y4ac-
TBOBABIIIME B JIeJIe, a TAKXE UX MPABOINPEEMHUKU HE MOTYT BHOBb 3asBIISTh
B Cyle Te Xe HUCKOBble TpeOOBaHUSI HA TOM € OCHOBAaHWU U OCIIApUBATh
B JPYroM MpOIecCe YCTaHOBJIEHHbIE CYIOM (PAKThl U MPABOOTHOIICHUS.
Kax BuiHO, NpUHIMIT TPEIOIUIIMKA PACTPOCTPAHSIETCS JIMIIb Ha CTOPOHBI,
MPUHUMABIIIUE YJacThe B MPEIbIIyIeM U TOCIeAyIoIeM Mpoleccax U Ha
UHBIX JIMLI, Y4aCTBOBABIIKX B JieJie, a TaKXKe UX [PABOIPEEMHUKOB. B ciy-
Yae, eCc/id TPEThH JIMIlA, UMEIOIe He3aBUCUMOe TpeOOBaHWe, HE MPUHHU-
MaJIM y4acTusi B cyneOHOM Mpoliecce, TO MPU HATUYUU COOTBETCTBYIOIIMX
OCHOBaHUN OHU MOTYT OOpaTUThCS B CyI C HE3aBUCHUMbIM TpeOOBaHHEM.
[TperonuimanbHOCTh CyneOHOrO pellieHus] Ha JIAHHBIX JIMI[ He pacripocTpa-
Hgercd. OHM MOTYT ocriapuBath (hakThl, YCTAHOBIEHHbIE PEIEHUEM T10
IPaX/IaHCKOMY €Ty, B KOTOPOM He NpUHUMaIM ydactud. [Iperoguiuas-
HOCTh TPEABIIYIIEro CyieOHOro pelieHus paclpoCTpaHseTcss TakXke Ha
paccMOTpeHUEe BCTYIUBIIETO B 3aKOHHYIO CHJIy PEIlIeHUs! Cyda 10 BHOBb
PaCKPBITHIM OOCTOSITETHCTBAM.

B nynkrte 7 Ilocranosnenusi ITnenyma BepxosHoro Cyma AszepOaid-
mxaHckoi Pecryormuku ot 25 mapra 2003 roga OTMEUYEHO, YTO B CTaTh-
ax 82.2 u 82.3 I'paxnancko-IIpoueccyansHoro Konekca mon ycTaHOBIIEH-
HBIM BCTYIHBIIIUM B 3aKOHHYIO CHJTY CylIeOHBIM perieHrneM (hakToM Toapa-
3yMEBAIOTCS HE YKa3aHHbIE B OMMCATEIbHOW YacTH MOCTAHOBIEHUS MOKa-
3aHMs YYaCTBYIOUIMX B Jielie JIMI, CBUETEsIed WM OTPaXeHHbIe B MHBIX
JOKyMEHTaX OOCTOSITENbCTBA, a OOCTOSITENLCTBA, YCTAHOBIICHHBIE CYJOM Ha
OCHOBaHUM COOpAHHBIX JIOKa3aTesIbCTB.

Cremryer yyecTh, YTO OXpaHa U 3allUTa MpaB ¥ CBOOOI YeloBeKa ¢ TOY-
HBIM COOJTIOZIEHHEM HOPM TPOLECCYATbHOIO IMpaBa OOYC/IABIMBAIOT TaKOe
MPUMEHEHUE COOTBETCTBYIOIIMX HOPM MAaTEpUAILHOTO MpaBa, MpPU KOTO-
POM B UTOTe HE HAHOCHTCY yIepd ApyruM KOHCTUTYITUOHHBIM IIEHHOCTSIM
U coOmoneH OaraHc MeXJTy OOIIeCTBeHHBIMUA M YaCTHBIMA WHTEPECAMHU.

B nynkte 1 crarbu 6 Konsenuuu “O 3amure npas 4ernoBeKa U OCHOB-
HBIX CBOOOI yKa3aHO, YTO KaXIpbli B CIy4ae CIopa O €ro TPaxIaHCKUX
npaBax U OOS3aHHOCTSX WM TP MPEIbSIBICHAN €My JTI0OOr0 yroJIOBHOTO
OOBUHEHUSI UMEET IPaBO Ha CIIpaBeyIUBOE U IMyOJIMYHOE pa3zOUparelibCT-
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BO JIeJla B pa3yMHbIA CPOK HE3aBUCHMbBIM U OECIIPUCTPACTHBIM CYIOM, CO-
3IaHHBIM Ha OCHOBAHUM 3aKOHA.

Esporeiickunii Cyn no npasam uenoseka (nanee — Epponerickuii Cyn),
BOCIIPHHUMAs HECOOJTIOIEHHE CylaMH TpeOOBaHUH, BbIIBUHYTHIX B CBSI3U C
NPaBOM Ha CIIPaBETMBOE CyAeOHOE pacCMOTpeHHe KaK HapylleHWe aH-
HOI'O ITpaBa, U3IOXWI B P4E PELICHUI CBOIO ITPABOBYIO MO3ULMIO IO 3TO-
My IIOBOLY.

B Pemennn no peny Ban ne Xyk nporus Hunepnannos ot 19 anpens
1994 rona Eporneiickuii Cyz, ydnuTbiBasd IMOJIHOMOYMSI HALIMOHAIBHBIX CY-
JI0B B PELLIEHUN BOIIPOCA OLIEHKH J0KAa3aTeNIbCTB, MX OTHOCUMOCTH M BO3-
MOXHOCTH, yKa3all, 4YTo MyHKT 1 crarbu 6 KoHBeHLMN 0Os3bIBaeT OpraHbl
NIPAaBOCYIMs BCECTOPOHHE M3y4aTh IPEICTABJIEHHbIE CTOPOHAMHU APTYMEH-
ThI, JJOBOJIBI U JJOKA3aTeJIbCTBA.

YuursiBad BeieckasanHoe, [Inenym Koncruryimonnoro Cyna npuiien
K CJIEAYIOIIEMY BBIBOJY:

CornacHo cyru crareu 82.3 I'paxnancko-IIpoueccyansHoro Kopekca,
(hakThl, OTHECEHHBIE K IpeAMeTy TpeOoBaHHs U (WJIM) BO3PaXEHUid, OTpa-
JKEHHBIE, YCTAaHOBJICHHBIE M OLIEHEHHBIE BO BCTYNMBLIEM B 3aKOHHYIO CHITY
PEeLIeHNH Cylla MO OJHOMY IPaXIaHCKOMY JIey, He MOTYT ObITh OCIIOPEHBI
WM J0Ka3aHbl HA JIPyroM CyneOHOM Mpoliecce JIMLAMH, Y9aCTBYIOIIMMU B
JAHHOM JeJIe.

YunreiBasd BBIIEOTMEUEHHOE U PYKOBOIACTBY:CH yacTeio VI crarem 130
Koncturytiun Asepbaitmxanckoii Pecriyonuku, crateamu 60, 62, 63, 65-
67 u 69 3akona AsepOaiiikanckoi Pecryomuku “O KoHCTUTYLMOHHOM
Cyne”, ITnenym KoncruryrmmonHoro Cyna AzepOaiimkancKoi Pecryomiku

NMOCTAHOBHUI:

1. Cornacno cyru crarsu 82.3 I'paxpmancko-IIponeccyansnoro Ko-
nekca AszepOaiikanckoil Pecriyomuku ¢hakTbl, OTHECEHHBIE K IIpeaMe-
Ty TpeGoBaHMs U (UIM) BO3PaXEHUM, OTpake€HHbIE, YCTAHOBICHHBIE U
OLICHEHHbIE BO BCTYIUBLIEM B 3aKOHHYIO CHJIy pELIeHHH Cyjaa IO OJHO-
My IpaxIaHCKOMY JieJly, HE MOTYT OBITh OCIOpPEHbl WM JOKa3aHbl Ha
APYroM cyaebHOM IpoLecce JIMLAMU, YYaCTBYIOLIUMU B JaHHOM JEJIe.

2. [NocTanoBneHne BCTyMAeT B CHIY CO JHS OMyOJIMKOBAHUS.

3. IlocraHoBnenue omyOnMKoOBaTh B razerax “AszepOaiimxan”, “Pec-
ny6nuka”, “Xanr razetu”, “bakunckuil pabounii” u B “BectHrke Kon-
crutrymonnoro Cyna AszepOaiimkanckoi Pecrryomukm”.

4. I[locTtaHOBIIEHHNE SBISIETCS OKOHYATETbHBIM U HE MOXET OBbITh OT-
MEHEHO, U3MEHEHO WIN O(PULHMATIBHO UCTOJKOBAHO HU OJHUM OPraHOM
WIH JIULOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Vergi Macallasinin 65.2-ci maddasinin
Azoarbaycan Respublikasi Konstitusiyasinin 13-cii maddasinin
I vo II hissalorina, 29-cu maddasind va 73-cii maddasinin
IT hissasina uygunlugunun yoxlanilmasina dair

17 mart 2016-c1 il Bakia sohori

Azorbaycan Respublikasi Konstitusiya Moehkamaesinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Stidabe Hasenova, Ceyhun
Qaracayev, Rafael Qvaladze (meruzeci-hakim), Mahir Muradov ve
Kamran Sefiyevden ibarat torkibde,

mohkoama katibi Foraid Oliyevin,

sorguveron orqanin niimayendesi Azerbaycan Respublikasi Insan hii-
quqglar1 tizre miivekkili (ombudsman) Aparatinin Elmi-analitik sektoru-
nun midiri Mahir Mommadovun,

cavabveran organin niimayendesi Azerbaycan Respublikasi Milli
Maclisi Aparatinin Iqtisadi qanunvericilik sobesinin miidir miiavini
Rovson Muradovun,

miitoxessislor Azerbaycan Respublikasi Ali Mehkemesinin inzibati-
Iqtisadi Kollegiyasinin hakimi Azer Hiiseynovun, Baki Apellyasiya
Mohkemaesinin Inzibati-Igtisadi Kollegiyasinin hakimi Nureddin Musta-
fayevin, Azerbaycan Respublikasi Vergilor Nazirliyl Hiiquq Bas idare-
sinin Mahkeama islorinin toskili idaresinin reisi Ramiz Qasimzadanin is-
tiraki ilo,

Azerbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VII
hissesine miivafiq olaraq konstitusiya mehkemse icraati iizro agiq moh-
komo iclasinda Azerbaycan Respublikasinin Insan hiiquglari iizre mii-
vokkilinin (Ombudsmanin) sorgusu asasinda Azearbaycan Respublikasi
Vergi Macollasinin 65.2-ci maddesinin Azerbaycan Respublikasi Kons-
titusiyasinin 13-cli maddesinin I ve II hisselerine, 29-cu maddeasine vo
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73-cti maddesinin II hissesine uygunlugunun yoxlanilmasina dair kons-
titusiya isine baxdi.

[s {izro hakim R.Qvaladzenin maruzesini, sorguveran ve cavabveran
organlarin niimayendalarinin ve miitexassislerin ¢ixislarini dinlayib, is
materiallarin1 aragdirib miizakire ederok, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu

MUODYYON ETDI:

Azerbaycan Respublkasinin Insan hiiquglari {izre miivekkili (Om-
budsman) Azebaycan Respublikasinin Konstitusiya Mehkemasina (bun-
dan sonra — Konstitusiya Mehkemasi) sorgu ile miiraciet ederok Azer-
baycan Respublikasi Vergi Macellasinin (bundan sonra — Vergi Macal-
losi) 65.2-c1 maddesinin Azearbaycan Respublikasi Konstitusiyasinin
(bundan sonra — Konstitusiya) 13-cii maddesinin I ve II hisselarine, 29-
cu maddasine vo 73-cli maddasinin II hissesine uygunlugunun yoxlanil-
masini xahis etmisdir.

Sorguda gostorilir ki, Vergi Macellosinin 52.1-ci maddesine asasen,
vergi qanunvericiliyinin pozulmasina gore vergi 6doayicisinin moasuliy-
yoto colb edilmesi haqqinda gerarin ¢ixarilmasindan sonra miivafiq ver-
gi orqan1 vergi qanunvericiliyinin pozulmasina géro masuliyyato colb
edilon sexsdon bu Macoello ilo miioyyen edilmis maliyyo sanksiyalarini
bu Macollonin 65-ci maddasi ile miieyyon edilon qaydada ve ya moh-
kema gaydasinda alir.

Vergi Macollosinin 65.1-c1 maddesine miivafiq olaraq, vergi 6dayici-
si vergi ohdaliyini bu Macelle ilo miieayyen edilmis miiddetde yerina
yetirmadikda vergi orqan1 bu Macsallaye miivafiq olaraq hesablanmis ve
ya yeniden hesablanmis vergilorin, faizlerin ve totbiq edilmis maliyye
sanksiyalarinin 5 giin miiddetinde 6denilmasina dair vergi ddoyicisina
bildiris gonderir.

Homin Macellonin 65.2-ci maddesinde nozerde tutulmusdur ki, ver-
gi orqaninin hesabladig1 ve ya yeniden hesabladig1 vergilar, faizlor vo ya
totbiq etdiyi maliyye sanksiyalar1 iizre vergi orqani vergi ddayicisinin
milli ve ya xarici valyutada cari ve ya digar hesablarinda borc mablagi-
nin 105 faizi hacminde pul vesaitinin mexaric emaliyyatlar1 lizre don-
durulmas1 haqqinda kredit toskilatina ve ya bank emsliyyatlar1 aparan
soxso icra senadi olan serencam verir.

Sorguveranin fikrince, Konstitusiyanin 13-cli maddasinin I ve II his-
solarinin, 29-cu maddesinin, Azerbaycan Respublikas1 Miilki Macalle-
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sinin (bundan sonra — Miilki Macelle) 152-ci maddesinin teleblarina
zidd olaraq Vergi Macallasinin 65.2-ci maddasinin gosterislori vergi
odoyicisinin miilkiyyet hiiququnu pozaraq, mahkemenin gorart olma-
dan onun emlakina serbast seroncam vermoak hiiququnu moahdudlasdirir.

Sorguveran homgcinin hesab edir ki, gostorilon maddeye asasen vergi
Odoyicisi ona hesablanmis vergi ve maliyye sanksiyalarina gore 100
faizden artiq, elave 5 faiz vergi ve diger ddenisleri 6demays macbur
edilir vo bu Konstitusiyanin 73-cii maddesinin II hissesi ile ziddiyyet
toskil etmoklo azad sahibkarligin inkisafina maneo yaratmis olur.

Konstitusiya Moehkemasinin Plenumu sorgu ilo baglh asagidakilarin
geyd edimasini zoruri hesab edir.

Konstitusiyanin 13-cii maddesinin I ve II hisselerine asasen, Azor-
baycan Respublikasinda miilkiyyet toxunulmazdir ve dévlet torefinden
miidafie olunur, miilkiyyet dovlet miilkiyyeti, xiisusi miilkiyyat vo be-
ladiyye miilkiyyeti ndviinds ola biler. Miilki Macellenin 155.3-cili mad-
desina asason iso dovlet biidcesinin vesaiti Azarbaycan Respublikasinin
miilkiyyetidir.

“Biidco sistemi haqqinda” Azerbaycan Respublikasi Qanununun
9.1.1-ci maddesinde gosterilmisdir ki, dovlat biidcesinin galirlari dovlet
vergilerinden ibaratdir. Homin Qanunun 8-ci maddasine miivafiq ola-
raq, Azarbaycan Respublikasi1 dovlet biidcoasinin maqgsadi 6lkenin iqtisa-
di, sosial ve diger strateji programlarinin ve problemloarinin halli, dovle-
tin funksiyalariin hayata kegirilmesi ligiin ganunvericiliklo miioyyon
edilmis qaydada maliyye vesaitinin toplanmasini vo istifadesini temin
etmoakdir. Homginin bu Qanunun 9.2-ci maddesine asasen, dovlet biid-
cosi golirlorinin y1gim1 Vergi Macollasine ve diger qanunvericilik akt-
larina uygun olaraq hoayata kegirilir.

Vergi Macollosinin 11-ci maddesinde miioyyon edilmisdir ki, vergi —
dovletin ve baladiyyelarin faaliyyatinin maliyye teminati moagsadile
vergi 0dayicilarinin miilkiyyatinde olan pul vesaitlerinin 6zgeninkilos-
dirilmesi seklinde dovlat biidcesine va yerli biidcalara kogiiriilon mac-
buri, fordi, evezsiz 6donisdir.

Qanunun talablerinden goriindiiyii kimi, fiziki ve hiiquqi sexsler te-
rofinden 6denisin macburiliyi, onun fordiliyi ve avezsizliyi vergilori di-
gor icbari 6denislorden forqlondiren asas alamatlordir.

Qanunla miiayyen edilmis vergilori, habelo Vergi Macallosi ilo miioy-
yon edilmis qaydada hesablanmis faizleri, tetbiq edilmis maliyyoe sanksi-
yalarii ve diger macburi ddenislori 6demak vergi 6dayicisinin vozifasi
kimi miiayyon edilmisdir (Vergi Macollasinin 16.1.1-ci maddesi).
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Vergi Macollosinin 23.1.6-c1 maddesi ilo miiayyen edilmis miiddet-
lerde 6denilmemis vergilorin, faizlerin, maliyye sanksiyalarinin ve inzi-
bati cerimelorin qanunla miieyyen edilmis qaydada dovlet bilidcesine
O0denilmesini tomin etmak vergi orqanlarinin hiiquqglarina aid edilmisdir.
Hoamin Macellonin 24.0.1-ci maddesine asasen, vergi orqanlar1 vergilo-
rin tam ve vaxtinda 6denilmasine nazarat etmoaya borcludurlar.

Vergi Macallosinin 63.2-ci maddasinde nazoerde tutulmusdur ki, ver-
gi 6doyicisi ona hesablanmis verginin mablagi ilo raz1 olmadig1 halda,
verginin 6denilmesini dayandirmadan bilavasite vergi nozaratini hoyata
keciron miivafiq icra hakimiyyeti orqanina ve ya mohkemayo sikayot
vera biler. Vergi 6dayicisinin sikayete baxilan miiddet erzinde maliyyo
sanksiyasin1 6demamak hiiququ vardir.

Qeyd edildiyi kimi, Vergi Macolloasinin 65.1-ci maddesine asasen,
vergi 0dayicisi vergi 6hdeliyini bu Macells ilo miioyyen edilmis miid-
dotds yerine yetirmadikds vergi orqgani bu Macelloye miivafiq olaraq
hesablanmis vo ya yeniden hesablanmis vergilorin, faizlerin ve totbiq
edilmis maliyye sanksiyalarinin 5 giin miiddatinde 6denilmesine dair
vergi ddoyicisine bildiris gondarir.

Hoamin Macallonin 65.2-ci maddesine gore ise vergi ohdeliyi Vergi
Macolloasi ilo miloyyon edilmis miiddetds yerino yetirilmoadikde vergi
orqani vergilor iizro borclarin alinmasi tisulu kimi vergi 6deyicisinin
milli ve ya xarici valyutada cari ve ya diger hesablarina miinasibatdo
asagidaki seroncamlardan birini verir:

* vergilor {izro borcun vergi dédoyicisinin milli ve ya xarici valyutada

cari vo ya diger hesablarindan dovlat biidcesine alinmasi haqqinda;

* vergi 0dayicisinin milli ve ya xarici valyutada cari ve ya diger he-

sablarindan borc mablaginin 105 faizi hacminde pul vesaitinin me-
xaric emoliyyati tizro dondurulmasi haqqinda.

Gostorilon maddanin tolablarine goro, vergi orqaninin seroncamlari
kredit toskilat1 ve ya bank ameliyyati aparan sexsler {iclin macburi olan
icra senadi sayilir. Homin serencamlardan her hansi birinin se¢ilmasi
vergilorin bilavasite vergi orqani torefinden vo ya vergi 6dayicisinin 6zii
torofinden hesablanmasindan da asilidir.

Belo ki, vergilar tizro borcun vergi ddoyicisinin milli ve ya xarici val-
yutada cari ve ya diger hesablarindan dovlet biidcesine alinmasi haqqin-
da seroncam asagidaki hallarda verilir:

* vergi 6dayicisi terafinden hesablanmis ve bayan edilmis vergilor bu

Macaollonin 65.1-c1 maddesi nezere alinmaqgla miieyyon edilmis
miiddotdo 6donilmodikde;
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* vergi orqaninin hesabladig vergilor, faizlor vo totbiq etdiyi maliyyo
sanksiyalar1 lizre vergi Odeyicisi terafinden Vergi Macollosinin
65.1-ci maddesindo gostorilon bildirisin alindig1 tarixden 30 toqvim
giinli miiddetinde mahkamaya sikayet verilmadikdo;

* maohkemenin miivafiq gorar1 olduqda;

* vergi orqaninin hesabladig1 vergiler, faizlor vo totbiq etdiyi maliyye
sanksiyalar1 lizre borca miinasibatde vergi 6dayicisinin yazili razili-
&1 oldugda (Vergi Macollasinin 65.2.1-ci maddesi).

Miioyyoen edilmis miiddatde icra edilmayon vergilar lizre borc vergi
orqaninin hesabladig1 vergilorden, faizlorden ve tetbiq etdiyi maliyyo
sanksiyalarindan ibaret oldugda ve vergi Odeyicisinin hemin borcun
alinmasi haqqinda yazili raziliginin olmadig1 diger hallarda vergi 6doyi-
cisinin milli ve ya xarici valyutada cari ve ya diger hesablarindan borc
mobloaginin 105 faizi hecminde pul vesaitinin mexaric emeliyyati {izro
dondurulmasi haqqinda serencam verilir.

Mbohkeme gerar1 olmadan vergi orqani torafinden birtorafli gaydada
vergi 0doyicisinin cari vo ya diger hesablarina seroncamlarin qoyulma-
sinin Konstitusiyada tasbit olunmus miilkiyyet hiiququnun pozulmasina
dair sorgunun dalilleri ile baglhh Konstitusiya Maehkamasinin Plenumu
Konstitusiyanin miiddaalarina ve 6ziliniin bu meseloya dair formalasdir-
dig1 hiiquqi movqelorine bir daha nazer yetirilmosini zoruri hesab edir.

Konstitusiyanin 29-cu maddasinin I hissesine asasen, har kesin miil-
kiyyet hiiququ vardir. Homin maddenin III hissasinde ise tosbit edilmis-
dir ki, har kesin miilkiyyeatinde dasinar ve dasinmaz amlak ola biler.
Miilkiyyet hiiququ miilkiyyat¢inin tokbasina ve ya basqalari ile birlikde
omlaka sahib olmaq, emlakdan istifade etmok ve onun barasinde seron-
cam vermak hiiquqglarindan ibarotdir. Qeyd olunan maddenin IV hisse-
sine asason, he¢ kos mohkemanin gorar1 olmadan miilkiyyetinden mah-
rum edile bilmaz. Omlakin tam miisadiresine yol verilmir. Dovlet ehti-
yaclart {liclin miilkiyyetin 6zgeninkilasdirilmasine yalniz gabaqcadan
onun doyerini adalatli 6demak serti ile yol verile bilar.

Konstitusiyanin 73-cli maddesinin I hissesinde qeyd edilmisdir ki, qa-
nunla miieyyen edilmis vergiloeri vo basqa dovlet 6denislerini tam
hacmde ve vaxtinda 6demak har bir kesin borcudur. Homin maddanin
IT hissasine asasen ise heg kas ganunla nezerds tutulmus osaslar olma-
dan vo qanunda gosterilmis hacmden olave vergilor ve basqa dovlet
Odenisloeri 6demays macbur edile bilmaz.

Konstitusiya hiiquq ve azadliglarla yanasi, onlardan irali galon vezi-
folori do miieyyen edir vo hiiquqglarin heyata ke¢irilmasine miimkiin qa-
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nuni vo osasl miidaxilelari istisna etmir. Lakin har hansi hiiquqga, o clim-
laden miilkiyyet hiiququna ganuni miidaxile miitenasib olmali, comiy-
yotin vo ya dovletin imumi maragqlari ile fordin konstitusiya hiiquqlari-
nin qorunmasi arasinda adaletli tarazliga nail olmaqla hoyata kecirilme-
lidir.

Konstitusiya Mahkemasi Plenumunun “Vergi Macollasinin 49.3 veo
49.6-c1 maddslarinin sorh edilmesi haqqinda™ 6 avqust 2002-ci il tarixli
Qorarinda geyd olunmusdur ki, dovlet biidcesine kogiiriilmali pul meab-
lagi vergi 6dayicisinin 6z soxsi miilkiyyatinde olsa da, o hemin pula is-
todiyi kimi seroncam vermak hiiququna malik deyil ve bu pulu miitoma-
di olaraq dovlate kogiirmalidir. Oks halda, digar sexslerin, habelo dov-
latin hiiquglar1 ve qanunla qorunan maraqlari pozulmus olardi.

Vergi 6demak vezifasinde comiyyetin imumi maraqglar1 ks olunub.
Dovlat tokco vergi 6dayicilorinin deyil, hom do comiyyatin digor lizv-
larinin hiiquqglarini ve gqanuni maraqglarini miidafie etmoak moagsadils ver-
gi miinasibatloerinin tenzimlonmesi tizra tadbirler gérmek hiiququna ma-
likdir vo bels todbirleri hoyata kegirmalidir.

Buna gore de vergi tutulmasi, vergi 0deyicisinin miilkiyyetinden
osassiz mdhrum edilmesi kimi deyil, onun konstitusiya vezifalarinden
irali goalon emlakinin miieyyen hissesinin qanuni gotiiriilmasi kimi qiy-
moatlondirilmalidir.

Qeyd etmok lazimdir ki, Konstitusiya Mahkemasi Plenumunun bu
hiiquqi movgeyi Miilki Macallonin bank hesabi ilo bagli miinasibatlori
tonzimloyon LII foslinin normalar iloe {ist-iiste diisiir.

Belo ki, pul vesaitinin hesabdan silinmesi osaslarint miiayyen edon
Miilki Macellenin 964.2-ci maddesinin mezmununa gora, miisterinin
soroncami olmadan onun hesabindan pul vesaitinin silinmesi asagidaki
osaslardan biri olduqda hoyata kecirilo biler:

* pul vasaitinin silinmesi bareade mehkemanin gorari olduqda;

* ganunla miiayyenloesdirilmis hallarda;

* bankla miistori arasinda miiqavilede nazarde tutulmus hallarda.

Homin maddenin mezmunundan goriindiiyii kimi, bank hesabindan
pul vesaitinin silinmasi asaslarindan biri ganunvericilikde miioyyonloas-
dirilmis hallarin mévcudlugudur.

Belo hallar hemg¢inin “Sosial sigorta haqqinda” Azerbaycan Respub-
likas1 Qanununun 14-cii maddesinde, “Icra haqqinda™ Azerbaycan Res-
publikas1t Qanununun 5.1-ci maddeasinde do gosterilmisdir.

“Inzibati icraat haqqnda” Azerbaycan Respublikasi Qanununun
82.2-ci maddesine asasen, inzibati akti gebul etmis inzibati orqan tele-
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bin icraya yonaldilmesi haqqinda gerar gobul edir. Bu halda telabin ic-
raya yoneldilmesi {li¢iin mehkeme gorarmin gabul edilmasi tolab olun-
mur. Telebin icraya yonaldilmasi haqqinda gorar icra edilmasi ii¢iin bir-
basa icra memuruna gonderilir ve sonuncu terefinden mahkamae gorar1
olmadan icra herokatlori hayata kegirilir.

Qeyd edildiyi kimi, qanunverici vergilarin, habelo Vergi Macellosi
ilo miiayyon edilmis gaydada hesablanmig faizlorin, totbiq edilmis ma-
liyye sanksiyalariin ve diger macburi 6danislerin 6denilmesini vergi
odoayicilerinin vezifasi kimi miioyyen etmisdir. Bu vezifonin icra olun-
mamasi naticasinde blidcoyoe deymis ziyanin yerinin doldurulmasi meag-
sodile, ganunverici Vergi Macollosindo macburiyyaet todbirlori vo vasi-
tolori miioyyen etmisdir.

Belo ki, Vergi Macallosinin 23.1.7 ve 65.2-ci maddalerinin teleblerine
asason, vergi orqani vergilar, faizler ve maliyye sanksiyalari iizre borcla-
rin vergi 6deayicisinin milli ve ya xarici valyutada cari ve ya diger hesab-
larindan dovlet biidcesine alinmasi hagqinda kredit toskilatina ve ya bank
omsaliyyatlar1 aparan sexse icra (6denis) sonadi olan serencam verir.

Bu zaman vergi 6dayicisinin cari vo ya diger hesablarindaki pul ve-
saitinin vergi orqani torafinden hesablanmis vergilorin, faizlarin ve tot-
biq edilmis maliyyo sanksiyalarinin 105 faizi hocminde mexaric emeliy-
yatlar1 tizro dondurulmasi bas verir.

Konstitusiya Mehkemasinin Plenumu hesab edir ki, belo dondurulma
vergi 0dayicisinin miilkiyyet hiiququnun pozulmasi kimi qiymetlondiri-
lo bilmaz.

ovvalki gerarlarinda formalagdirdig: hiiquqi mdvqelore asaslanaraq
Konstitusiya Mahkemasinin Plenumu bir daha vurgulayir ki, dovlet
bilidcesine kogiiriilmali pul mablegi vergi 6dayicisinin 6z soxsi miilkiy-
yotinda olsa da, o hemin pula istediyi kimi serencam vermoak hiiququna
malik deyil.

Bu 1se onu gosterir ki, Konstitusiya vergi 6dayicisinin miioyyen pul
mobloagindo dovlet biidcesine 6denilmali olan ve bu sebabden do onun
0z miilahizesine uygun olaraq serencam vera bilmoadiyi amlak ilo soxsi
milkiyyatinde olan ve Konstitusiyanin 29-cu maddesi ile tominat veri-
lon emlaki forqlondirir.

Burada hemg¢inin nazeare almaq lazimdir ki, Konstitusiyanin 60-c1 ve
Vergi Macollasinin 62-ci maddsleri ile vergi 6deyicisinin vergi orqan-
larinin ve onlarin vezifali sexslerinin goerar vo heraketlerinden (here-
ketsizliyinden) mehkemayao sikayet vermak hiiququna tominat verilir.
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Vergi 6dayicisinin hiiquglarinin miidafiesi vasitesi kimi sonraki meah-
komao nazaratinin movcudlugu da vergi 6denislorinin miibahisesiz tutul-
masi1 qaydasinin Konstitusiyanin teleblarine zidd olmamasina dsalalat edir.

Verginin macburi tutulmast 6z-6zliiylinde miilkiyyet hiiququnu poz-
madig1 liclin vergi orqani torofinden onun tutulmasina yonealen Vergi
Macaellasinin 65.2-ci maddasinde gostarilmis todbirler de miilkiyyat hii-
ququnun pozulmasi kimi qiymetlendirile bilmez.

Vergi 6dayicisinin cari vo ya digar hesablarinda olan pul vesaitinin
onun vergi borcundan daha artiq hacmda — 105 faizi hecminde maxaric
omaliyyatlari izre dondurulmasi ile bagli sorgunun daliline goaldikds ise
Konstitusiya Mehkemasinin Plenumu geyd edir ki, Konstitusiyanin 94-
cll maddasinin I hissesinin 15-ci bandine miivafiq olaraq, maliyye foa-
liyyotinin osaslarina, vergiloro, riisumlara vo Odonislore dair imumi
qaydalar1 ganunverici miiayyon edir.

Konstitusiyanin miiddealarina asaslanan Vergi Macallosi Azerbay-
can Respublikasinda vergi sistemini, vergitutmanin timumi asaslarini,
vergilerin miioyyen edilmesi, 6denilmasi ve yigilmasi qaydalarini, ver-
gi 6dayicilerinin ve dovlet vergi orqanlarinin, habels vergi miinasibotloe-
rinin diger istirakc¢ilarinin vergitutma masoloalori ile baglh hiiquq ve ve-
zifolorini, vergi nozaratinin forma ve metodlarini, vergi qanunvericiliyi-
nin pozulmasina gére mosuliyyeti, dovlet vergi orqanlarinin ve onlarin
vozifoli soxslorinin horoketlorinden (haroketsizliyinden) sikayet edil-
mosi qaydalarin1 miieyyen edir (Vergi Macallasinin 1.1-ci maddasi).

Vergi Macallasinin 59.1-ci maddeasine asasen, vergi vo ya cari vergi
o0demesi bu Macalle ilo miiayyen edilmis miiddetde 6denilmadikda,
0demoe miiddetinden sonraki har bir 6tmiis giin li¢lin vergi 6dayicisin-
den ve ya vergi agentinden 6denilmemis vergi ve ya cari vergi 6dema-
si mabloginin 0,1 faizi mablaginde faiz tutulur.

Vergi Macallasinin 59.2-ci maddasine gore ise bu Macellonin 59.1-ci
maddasinde miieyyen edilmis faiz vergi 6denislerine miinasibatde biitiin
otmiis miiddato, ancaq bir ilden ¢cox olmamagq serti ilo totbiq edilir.

Qeyd olunan maddenin menasindan goriindiiyli kimi, faizlorin hesab-
lanmas1 neticesinde miibahiselondirilon vergi borcunun meblagi hor
giin doyise biloer. Hatta bir il arzinde 6denilmemis her hansi bir vergi
mablogine gore hesablanmis faizler 36,5-36,6 faizo qoder arta biler.
Mahz bu sebabden dovlat blidcasinin meruz gala bilecayi itkilarin (6de-
nilmemis vergilorlo yanasi, hesablanmis faizlerin de) barpa olunmasi
imkanin1 qorumaq meaqsadile vergi qanunvericiliyi cari vo ya diger he-
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sablarda olan pul vesaitinin vergi borcundan 5 faiz daha artiq hacmde
dondurulmasini magsedomiivafiq hesab etmisdir.

Belo faiz moblagi Vergi Macallasinin diger normasinda da nezearo tu-
tulmusdur. Belo ki, Vergi Macaollasinin 60.1.2-ci maddesinin 2-ci abza-
sina asasen, vergi 0dayicisinin valyuta hesabindan vesait miibahisasiz
gaydada tutuldugu halda bank hemin giin Merkazi Bankin miiayyan et-
diyi resmi mezenna ile serencamda gdstorilon meblogin 105 faizinedak
hesabdaki valyuta vesaitini dondurur. Valyuta vesaiti vergi 6dayicisi to-
rofinden manata konvertasiya edildikden sonra serencam icra olunur.

Goriindiiyli kimi, ganunverici Vergi Macellesinin ayri-ayr1 maddele-
rindo miixtalif sebeblordan yarana bilacek itkileri kompensasiya etmak
ticlin borc vo ya seroncamda gosterilon meblogden 5 faiz artiq meble-
gin dondurulmasini nezerdo tutmusdur.

Bu ise Konstitusiyanin 73-cii maddasinin II hissasi ile ziddiyyat tos-
kil etmir. Homin maddenin teleblerine gora, he¢ kas qanunla nezerde
tutulmus asaslar olmadan ve qanunda gosterilmis hacmden slave vergi-
lar ve basga dovlet 6denislari 6demaye macbur edile bilmaz.

Konstitusiyanin 73-cii maddesinde tosbit olunmus vergilorin ve bas-
ga dovlet ddanislerinin yalniz ganunla miisyyan edilmasi prinsipi onu
nozorde tutur ki, vergilor vo basqa ddenislor qanunvericiliye uygun ola-
raq gobul olunmus ve qiivveye minmis ganunla miioyyen edilmis olsun.
Vergi 6donislorinin milli ve ya xarici valyutada cari ve ya digor hesab-
larindan borc maebloginin 105 faizi hecminde pul vesaitinin maxaric
amoaliyyati lizre dondurulmasi ise Vergi Macelloasinin 65.2-ci maddesin-
de nazerds tutulmusdur ve bu Konstitusiyanin 73-cii maddasinin telob-
larine tam uygundur.

Gostorilonlore asaslanaraq Konstitusiya Mehkemaesinin Plenumu belo
naticayo golir ki, vergi orqani terafindon vergi 6dayicisinin milli ve ya
xarici valyutada cari vo ya diger hesablarinda borc meblaginin 105 faizi
hacminde pul vesaitinin mexaric emeliyyatlar1 izre dondurulmasi hag-
qinda kredit togkilatina ve ya bank emeliyyatlar1 aparan soxse icra sene-
di olan serencam verilmosini nozeardo tutan Vergi Macallasinin 65.2-ci
maddesi Konstitusiyanin 13-cti maddasinin I ve II hisselarina, 29-cu
maddesine ve 73-cii maddasinin II hissesine uygun hesab edilmolidir.

Azerbaycan Respublikas1 Konstitusiyasinin 130-cu maddasinin VII
vo IX hisselorini, “Konstitusiya Mehkomesi haqqinda” Azerbaycan
Respublikas1t Qanununun 52, 62, 63, 65-67 vo 69-cu maddalarini rehber
tutaraq, Azerbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
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QORARA ALDI:

1. Vergi orqani terefinden vergi 6doyicisinin milli ve ya xarici valyu-
tada cari vo ya diger hesablarinda borc meblaginin 105 faizi hacminda
pul vesaitinin maxaric emoliyyatlar1 izro dondurulmasi haqqinda kredit
toskilatina ve ya bank emaliyyatlar1 aparan sexse icra sonadi olan seron-
cam verilmasini nozards tutan Azerbaycan Respublikast Vergi Macol-
lasinin 65.2-ci maddasi Azerbaycan Respublikas1 Konstitusiyasinin 13-
cii maddesinin I vo II hissalorino, 29-cu maddoesino vo 73-cii maddosi-
nin II hissasine uygun hesab edilsin.

2. Qorar dorc edildiyi glinden qiivveye minir.

3. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski ra-
bog¢i” gozetlorinde, “Azerbaycan Respublikasi Konstitusiya Mehkemae-
sinin Melumati”nda derc edilsin.

4. Qorar gotidir, he¢ bir orqan ve ya soxs torofinden logv edils, do-
yisdirile ve ya rosmi tofsir edile bilmez.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIOA
A3EPBANIIKAHCKOUW PECITYBJIMKHU

O npoBepke coorBercTBUs cTatbu 65.2 Hanorosoro
Konekca A3zepoaiimxkanckoi Pecnyomku gyactam
I u II crarbu 13, cratbe 29 u yactu II craTtem 73

KoncTuryiiun A3zepoaiimxkanckoi Pecryonmku

17 mapra 2016 roaa ropoa baky

[Tnenym Koncturyumonnoro Cyna AzepOaiigxanckoi PecriyOnuku B
cocrape ®apxamga AOmymraeBa (mpencenartenb), Conbl CalMaHOBOMH,
Cyna6w1 'acanosoit, [Ixxeiixyna ['apagxaesa, Pacasng I'Bananze (cymbs-
noknanuuk), Maxupa Mypanosa u Ksampana Iladuesa,

¢ yuactueM cekperaps cyna — Papauna Anvesa,

IIPENCTABUTEN OpraHa 3asdBUTEN — 3aBEAYIOLLErOo HayYHO-aHAJIUTHU-
YeCKUM CEKTOpPOM Amapara YIOJHOMOYEHHOrO MO IIpaBaM YeIoBeKa
(OmOyncman) AzepOaiimxanckoii Pecniyomuku Maxupa Mawmenosa,

IIPENCTABUTENS OpraHa OTBETYMKA — 3aMECTHUTENI 3aBEdyIOLIEro OT-
JEJIOM 9KOHOMMYECKOr0 3aKoHoparesnbecTBa Anapara Muwum Menxiu-
ca AzepbOaiimxanckoit Pecriyonuku Posiiana Mypanosa,

CHEUUAINCTOB — CyAbU AJIMUHUCTPATUBHO-3KOHOMUYECKON KOJLIe-
run Bepxosaoro Cyna AsepOaiimkanckoit Pecnyonmuku A3zepa [yceii-
HOBa, CyIbU AJMHMHHCTPATUBHO-3KOHOMHYECKOM KoJuleruu bakumHCcKo-
ro anessinMonHoro cyna Hypamgnuna Mycradaesa, HauanbHUKa YTIpaB-
JIeHWs OpraHu3alMy cyaeOHBIX Jesl I71aBHOro I0pHUAMYEcKOro yrpasiie-
HUs MunucrepctBa HajoroB AsepOaiimxkaHckoil Pecriyonmuku Pammsa
I'aceim3ane,

B cootBercTBUU ¢ 4acteio VII crarbu 130 Koncrutyuuu AszepOaii-
mxaHckoi PecryOnuku paccMoTpesn B OTKPBITOM CyIeOHOM 3acelaHuu
B IMOpSJIKE KOHCTUTYLIMOHHOTO CYAOIPOU3BOACTBA KOHCTUTYLIMOHHOE
J€JI0 Ha OCHOBAaHUU 3alpoca YIIOJIHOMOYEHHOIO IO IpaBaM 4YeJIoBEKa
(Om0Oyncman) Asepbaiimxkanckoil PecnyOiuku O mpoBepke COOTBET-
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ctBug crath 65.2 Hamorosoro Kopekca Azepbaiimxanckoit Pecrryomm-
Kk dactaM I u II cratem 13, cratbe 29 u yactu Il crareu 73 KonHcTu-
Tymuu AzepOaiikanckoi PecryOonuku.

3acnymas goknan cyaeu P.I'Bamanze mo ey, BBICTYIUIEHHS ITPENCTa-
BUTEJIEN OpraHa 3adBUTENId U OpraHa OTBETYMKA, CIELUAINCTOB, UCCIe-
aoBaB M obcyauB Matepuassl nena, [lnenym Koncruryumonnoro Cyna
AzepOaiimxanckoi Pecnyonuku

YCTAHOBMUMII:

YrnonHoMmoueHHbI 10 1npaBam 4esoBeka (OmOyncman) AzepOaid-
axaHckoil Pecnybnmuku, oOpaTuBiIUCh ¢ 3anpocoM B KOHCTUTYIMOH-
Heiii Cyn AzepOaiiixanckoii Pecniyonuku (nanee — KoHCTUTYIIMOHHBIN
Cyn), npocunt npoepuTh coorBercTBue cratbu 65.2 Hanorosoro Ko-
nekca AsepOaiiixanckoii Pecnyonmuku (nanee — Harmoroseiii Konekc)
yactaM I u II crateu 13, crarbe 29 u wactu II craten 73 KoHctury-
nuu AzepOaiimxkanckoi Pecriyonuku (nanee — Koncrurymus).

B 3anpoce ykazano, uro comiacHo crarbe 52.1 Hanorosoro Kopek-
ca, II0CJIe BBIHECEHUS PELUEHUS O IPHUBJIECYEHUM HAIOIrOIUIATENbIIMKA
K OTBETCTBEHHOCTH 32 HapyLIEHHE HAJIOrOBOIO 3aKOHOIATENIbCTBA COOT-
BETCTBYIOLLMI HaJIOTOBBII OpraH, € JIMIa, NPHUBJIEYEHHOIO K OTBET-
CTBEHHOCTH 32 HapyLIEHUE HAJIOTOBOIO 3aKOHOJATEbCTBA B3UMAET (hU-
HAHCOBbIE CAHKLIMHU, YCTaHOBJIEHHblE NaHHBIM Kopekcom, B mnopsuke,
MpeIyCMOTPEeHHOM cTaThedl 65 manHoro Konekca wnm B cyneOHOM mo-
psiike.

B cootBercrBun co cratbeir 65.1 Hamorosoro Kopekca, ecinu Hano-
rOTIATESIBIIMK HE BBHITIOJIHIJI HAJIOTOBOTO 00513aTeNbCTBA B CPOK, OIpe-
AesieHHblid 1aHHbIM KoJekcoMm, HaJoroBblii OpraH HarpasiisieT HaJloro-
IUTATENBIINKY W3BelIeHne 00 yiiaTe B TeYeHHWe 5 AHeW HaloroB, Mpo-
LEHTOB Y NMPUMEHEHHbIX (PUHAHCOBBIX CAHKIIMW, HAYUCIICHHBIX WU TIe-
PEHAUUCIIEHHBIX B COOTBETCTBUM C JaHHbIM KonekcoMm.

B crarbe 65.2 nannoro Konekca npemrycMOTpeHO, YTO 1O HAYMUCIIEH-
HbIM WJIM NEPEHAYUCIICHHBIM HAJIOraM, IPOLEHTAM WJIH ITPUMEHEHHBIM
(pHAHCOBBIM CaHKLMSM HAJIOTOBBIM OpPraH JaeT KPEeOUTHOW OpraHusa-
WU WIU JIUILY, OCYIIECTBIISAIOEeMYy OaHKOBCKHE OIepaluu, SBjsiolee-
CSl UCTIOJIHUTEJIbHBIM JJOKYMEHTOM pacIlopsiKeHUE O 3aMOPaXMBAHUU 110
PacXOAHBIM OIEpALMIM HA TEKYIUMX WJIM UHBIX CYETAX HAJIOTOIUIATEsIb-
IIMKa B HALUMOHAJIBHON WM MHOCTPAHHOW BAIIOTE JACHEXHBIX CPEICTB
B pa3mepe 105 mpoueHTOB OT CyMMBbI 3aJ0JIXKEHHOCTH.

139



[To MHeHuro 3asBUTENd, yKazaHus craThi 65.2 Hanorosoro Konekca
nporuBopeyaT TpedboBanusim vacteir [ u II cratem 13, crateu 29 Kon-
crutyuuu, cratbu 152 I'paxpanckoro Kogekca AzepOaiimxkanckoit Pe-
cnyonuku (manmee — I'paxkmanckuii Kopjekc), W Hapymias mpaBo co0-
CTBEHHOCTH HAJIOTOIUIATE/IbIINKA, OTPAHUYHMBAIOT €r0 MPaBO CBOOOIHO-
r0 pacrlopsikeHus UMYILEeCTBOM 0Oe3 pelieHus cyjia.

3adBUTENIb TAKXXE CUMTAET, YTO HA OCHOBAHUU YKA3aHHOW CTaTbH Ha-
JIOTOTUIATEJIBIIUK M0 HAYMCJIEHHBIM HAJIOTaM M MPUMEHEHHbIM (pUHaH-
COBBIM CaHKIIMSIM TPUHYXJIAeTCd K BbIIUIaT€ HAJIOra, MPEBbIIIAIOIIETO
100 mpoueHToB, — IONOJHUTEIBLHO 5 MPOLIEHTOB HAJIOIOB U JPYrUX
miaTexeu, yto, nporuBopeda yactu Il crateu 73 KoHcTuTyumu, mpe-
MSITCTBYET Pa3BUTHUIO CBOOOIHOTO MPEANPUHUMATEITHCTBA.

B cBa3u ¢ 3anpocom I[lnenym Koncruryumonnoro Cyna cumraer He-
OOXOAMMBIM OTMETHUTDH CJIEYIOIIee.

Cornacuo vactam I u II crateu 13 KoHcTUTyluu, cOOCTBEHHOCTh B
Azepbaiimxanckoi PecryOimke HEMPUKOCHOBEHHA U OXPAHSIETCS TOCY-
JAapCTBOM, COOCTBEHHOCTh MOXET ObITh TOCYJapCTBEHHOM, YaCTHOU U
myHuunaipbHoi. CornacHo cratbe 155.3 I'paxkmanckoro Kopnekca,
CpelcTBa TOCYAapCTBEHHOTO Oojkera SBISIOTCS COOCTBEHHOCTBIO
AszepOaiikanckoii Pecriyomuku.

B cratpe 9.1.1 3akona A3zepOaitikanckoi Pecniybmuku “O Oromxer-
HOIl cucTeme” yKa3aHO, YTO JOXOIbl IOCYIApCTBEHHOrO OIOIXeTa Co-
CTOST U3 TOCYJapCTBEHHBIX HAJIOroB. B COOTBETCTBMM CO CTaThell 8
JaHHOTO 3aKOoHa, 11eJib ToCcyJapCcTBEeHHOro OrokeTa A3zepOaiiiKaHCKOM
PecnyOnuku 3akmovaercss B obecriedeHUu cOOpa M UCIONb30BaHHS B
YCTaHOBJIEHHOM 3aKOHOJATEIbCTBOM IMOpsiIKe (PUHAHCOBBIX CPEICTB,
U1 pellieHus 9KOHOMUYECKUX, COLUUAIbHBIX U JPYTUX CTPaTeruyecKux
nporpamMm M Ipo0JiieM CTpaHbl, OCYLIECTBIeHUs: (PyHKIMI rocyaapcTBa.
Ha ocnoBanum crateu 9.2 ganHoro 3akoHa, cOOp JOXOOOB Tocyaap-
CTBEHHOTO OIOIXeTa OCYIIECTBISIETCS B COOTBETCTBHM C Hamorossim
KOJIEKCOM U APYITMMH 3aKOHOIATEIbHBIMU AKTAMHU.

B cratee 11 Hanorooro Kopekca ycTaHOBJIEHO, YTO HAJIOT — 3TO
00s13aTeNTbHbBIN, WHIUBUIAYATIbHBIM W 0€3BO3ME3IHBIN IUIaTeX, Mepedrc-
JISIEMBI B TOCYIapCTBEHHBIE U MECTHbIE OIOJXEThl, B (hOpMe OTUYXIe-
HUSl HAXOJAUIUXCSd B COOCTBEHHOCTU HAIOTOIUIATEIbIIUKOB JAEHEXHBIX
CPe/CTB, B IeNsX (PUHAHCOBOTO obOecredeHus: IesiTebHOCTH ToCyaap-
CTBAa U MYHUIUIIATUTETOB.

Kaxk BupHO u3 TpeOoBaHMII 3aKOHA, 00S3aTEIbHOCTD, WHAUBUIYAITb-
HOCTb U 0€3BO3ME3IHOCTH IJIaTeXa CO CTOPOHBI (PU3MUECKUX U IOPUIU-

140



YECKUX JIUIl — OCHOBHON MPHU3HAK, OTIMYAIOUIUNA HAJIOTH OT IPYrux
00s13aTeIbHBIX TUTATEXKEH.

YmiauuBarh yCTaHOBJIEHHBIE 3aKOHOM HAJIOTH, a TaKXe Ha4YUCIIeH-
HblE€ B COOTBETCTBUM C HAcCTOSIIMM KonekcoMm NHpOLEHTHI, TPUMEHEH-
Hble (PUHAHCOBBIC CAHKIIUU U JApPYyrue obOs3aTesbHble TUIaTeXu yCTaHOB-
JIEHBI KaK 00s13aHHOCTh Hajiororuiatepinuka (crares 16.1.1 Hanoroso-
ro Kogekca).

Ob6ecrieuynBaTh B MOPSIIKE, YCTAHOBICHHOM 3aKOHOM, YIUIaTy B TOCY-
JAapCTBEHHBIN OIOIXET HEyIUIAYeHHbIX B YCTAHOBJIEHHbIE CPOKHM HAJIO-
rOB, IPOLEHTOB, (PUHAHCOBBIX CAHKUUWA W aAMUHUCTPATUBHBIX LITpa-
o, Kak ycraHosiaeHo crarbeil 23.1.6 Hamorosoro Kogekca, oTHece-
HO K ITpaBaM Haorosbix opraHoB. CormacHo crarbe 24.0.1 gaHHOTrO
Kogexca, HasoroBble opranbl 00si3aHbl KOHTPOIUPOBATh MPABUIBHOCTh
VCYUCIIEHUS, TIOJIHOTY W CBOEBPEMEHHOCTb YIUIAThl HAIOIOB, IMOJIHO-
CThIO M TOYHO COOJIIOAATh 3aKOHOAATEIbCTBO O HAlOrax.

B cratee 63.2 Hanorosoro Kopekca mpeaycMOTpeHO, YTO HAJIOro-
IUIaTeJIbIIMK B CJIydyae HEeCOIIacHusd C UCYUCIIEHHON B OTHOLIEHUU HEro
CyMMOI Hajlora MOXET, He IPUOCTaHaB/IMBasd yIUIaTy Hajlora, Mojarh
Xarmo0y HEMOCPEICTBEHHO B COOTBETCTBYIOLINI OpraH UCTIOJTHUTETbHOM
BJIACTH, OCYILECTBJISIIOIIUMNA HAJTOTOBBIA KOHTPOJIb, WIH B cyld. B Teue-
HUE CPOKa PAaCCMOTPEHMs XajoObl HAJIOTOIIATENBIINK B MPaBe HE YII-
J1la4uBaTh (PUHAHCOBbBIE CAHKIIMH.

Kak 0pu10 OoTMeEueHO, Ha ocHoBaHuu crathu 65.1 Hamorosoro Ko-
JeKca, eclu HaJIOTOIIaTesbIIMK He BBIMOIHUI HAJTOrOBOTro 00s3aTesib-
CTBa B CPOK, ONpEIe/ICHHbIN JaHHbIM KoneKkcoM, HalOroBblid OpraH Ha-
MpaBJIsieT HATOTOILIATE IBIINUKY U3BelleHrne 00 yIuiaTte B TedeHue 5 THel
HAJIOTOB, MPOLIEHTOB M MPUMEHEHHbIX (PUHAHCOBBIX CAHKIIMI, HAYUC-
JIEHHBIX WIHA NE€PEHAUYUCIIEHHbIX B COOTBETCTBUM C JaHHBIM KojgekcoMm.

Cornacno xe crarbe 65.2 nanHoro Kojekca, B ciiydae He BBINOJIHE-
HUSl HAJIOTOBOTO 00s3aTesbCcTBA B CPOK, YCTAHOBJIEHHBIH Hamorossim
Koznexcom, HaoOroBblii oprad, Kak crnoco0 yaepxXaHus TOJTrOB MO Ha-
JIoraM, JaeT B OTHOLUEHWU TEKYIIUX WIA WHBIX CYETOB HAJIOrOILUIATEIIb-
IMKa B HAUMOHAJBHOU WJIM MHOCTPAHHOU BAIIOTE OAHO U3 CIICAYIOLIUX
PacCIOpSKEHUN:

- 00 ymep:XaHuU J0JTa 10 HaJoraM C TEKYIIUX WU UHBIX CYETOB Ha-
JIOTOIUIATEIbIIMKA B HALIMOHAJILHOM WJIM MHOCTPAHHOM BaIIOTE B rOCY-
JTapCTBEHHBIN OIOIXKET;

- 0 3aMOpaXWBaHUU IO PACXOIHBIM OINEpAlUsIM Ha TEKYIIMX WU
MHBIX CYETaX HAIOTOIUIATENbIINKA B HALMOHAIbHOM WJIM MHOCTPaHHOM
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BATIOTE JEHEXHBIX CPEACTB B pazMepe 105 MpoueHTOB OT CyMMBbl 3a-
JOIKEHHOCTH.

CornacHo TpeOOBaHUSM YKa3aHHOW CTaTbU, PACIOPSKEHUs HaIOro-
BOIO OpraHa CYMTAKOTCS UCIOJHUTEIIBHBIM JIOKYMEHTOM, 00s3aTe/TbHBIM
U1 KPEAWTHBIX OPraHW3alfil MW JIWII, OCYIIEeCTBIIIOMNX OAaHKOBCKUE
orneparuu. Boibop Kakoro-nmdo OJHOTO U3 3TUX PACIOPSIXKEHUI 3aBU-
CUT TaKXe OT HCYMCJIEHHUS! HAJIOTOB HAJOTOBBIM OPraHOM WM CaMUM
HaJIOTOILIATEJIBIITAKOM.

Tax, pacniopsixeHue O B3bICKAaHUM B TOCYJapCTBEHHBIN OIOIXET C Te-
KYIIMX WM UHBIX CYETOB HAJIOTOIUIATENbIINKA B HAIMOHAILHOM WU
WHOCTPaHHOM BalIOTe 3I0JKEHHOCTEH M0 Hajoram, J1aeTcs B CIeIyIo-
HIUX CITy4dasx:

- MIpU HEyIUIaTe HAJIOTOIIATEBIIIMKOM HMCUYUCIICHHBIX U 3aeKJIapy-
POBAHHBIX HAJIOTOB B YCTAHOBJIEHHBIH CPOK C yuyeToM cTtaThk 65.1 naH-
Horo Konekca;

- €CJIM C MOMEHTa IOJY4YeHUs YBEIOMJIEHHUS, YKa3aHHOIO B CTaThe
65.1 nannoro Kopnekca, Hanmoromiarensliik B TeueHue 30 kajieHgap-
HBIX JIHEH He oOpaTUTCS B CYI C XaloO0OW MO HAuMUCAEHHBIM HaJIOro-
BbIM OPraHOM HajIoram, IMPOIEHTaM WU MPUMEHEHHbIM (DMHAHCOBBIM
CaHKIIUSIM;

- TIPU HAJIMYMKM COOTBETCTBYIOLIETO PEILEHUs Cyla;

- MPU HATWYUU TUCBMEHHOTO COIIaCUs HAJIOrOIUIATEsbIIUKA, B OT-
HOIIIEHUU HAYUCJIEHHBIX HAJIOTOBBIM OPraHOM 3aJ0JIKEHHOCTEH 1O Ha-
JloraM, TPOLEHTaM U MPUMEHEHHBIM (PUHAHCOBBIM CAHKIIMAIM (CTaThs
65.2.1 Hanorosoro Kojgekca).

Ecnu 3a10/K€HHOCTh 110 HEBBINIOJIHEHHBIM B YCTAHOBJIEHHBIM CPOK
HajloraM, COCTOSIIUNA W3 HAYUCIIEHHBIX HAJIOTOBBIM OPraHOM HAaJIOIOB,
MPOLIEHTOB M MPUMEHEHHBIX (PMHAHCOBBIX CAHKIUU, a TaKXe B APYrUX
Cy4asX, OTCYTCTBHMS INMHMCHbMEHHOTO COIVIACHSl HaJIOroIulaTeNblIuKa Ha
MoraiieHrue JaHHOU 3a0JIKEHHOCTU, JAeTCsl paclopsikKeHue o 3aMopa-
KUBAHUM T10 PACXOAHBIM OTepalusiM Ha TeKYIIUX WIM WHBIX CcyYeTax
HAJIOTOIUIAaTe/IbIIMKA B HAIMOHATBHOW WJIM MWHOCTPAHHOU BAIOTE Jie-
HEXHBIX CpelacTB B pazmepe 105 MpoueHTOB OT CyMMbI 33a0JKEHHOC-
TH.

B cBsa3u ¢ aprymeHTamu 3ampoca 0 HapylleHUuHu 3aKperuieHHoro Kos-
CTUTYLIMEH TTpaBa COOCTBEHHOCTH, IPHU Jauye HAJIOTOBBIM OPTaHOM, B OJI-
HOCTOPOHHEM TMopsake, 6e3 cyneOHOro peueHus, paciopsKeHus OTHO-
CUTENIbHO TeKYIIMX WM WHBIX CYETOB HalOroIuiaresbinuka, [lnenym
Koncrurynmonnoro Cyga cumrtaeT HeoOXOAMMBIM ele pa3 oOpaTUTh
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BHUMaHUe Ha mojioxkeHus: KoHCTUuTyuu u chopMUpPOBAHHBIE UM TIpa-
BOBBIE TMO3ULMU IO JAaHHOMY BOIIPOCY.

CornacHo vactu I crarbu 29 KoHCTUTYyIMU, KaXIplii UMEET IMPaBO
cobctBeHHocTH. A B yactu III maHHO# cTaThu yKazaHO, YTO Y KaXio-
ro B COOCTBEHHOCTH MOXET HAXOMUTHhCH JBIKAMOE W HEIBUXHMOE
umyiecTBo. [IpaBo co6CTBEHHOCTH BKJIIOYAeT B cedsl MpaBo cOOCTBEH-
HUKa €IMHOJIMYHO WJIM COBMECTHO C JAPYIMMHM BJIaJIETh, MOJI30BAThC U
pacniopsxarbcs umyiectBoM. CormacHo 4yactu [V oTMeUeHHOU cTaThi,
HUKTO HE MOXET OBITh JIMIIIeH COOCTBEHHOCTH MHAYe, KaK MO PEIIeHUI0
cyna. IonHas xoHduckauus umyilecTBa He gomyckaercd. OTuyxjieHue
cOOCTBEHHOCTH JJIsl TOCYIAaPCTBEHHBIX HYXJI MOXET JOIMYCKAThCs TOJb-
KO TIIPU YCJIOBUU MPEABAPUTEIBLHOIO, CIPABEIJIMBOIO BO3MEIICHUS €€
CTOMMOCTH.

B yactu I crarbu 73 KOHCTUTYLIMM OTMEYEHO, YTO BBIILIAYUBATH yC-
TAHOBJICHHbIE 3aKOHOM HAJIOTW W JpyrHe TOoCydapCTBEHHbIE COOpPHI B
MOJTHOM O00beMe U CBOEBPEMEHHO SBIIIETCS 00SI3aHHOCTHIO KaXaoro. A
Ha ocHOBaHMM 4YacTu Il JaHHOI CTaThbu HUKTO HE MOXET ObITh MPUHYX-
J€H K yIulaTe HaJIOroB M JPYrUX IOCyIapCTBEHHBIX cOOpoB Oe3 mpemyc-
MOTPEHHBIX 3aKOHOM OCHOBAaHUU M CBEpX 00bEeMa, yKa3aHHOTO B 3aKO-
HE.

Konctutynusi, HapaBHe ¢ MpaBaMu U CBOOOJIaMU, YCTaHABIUBAET U
BBITEKAIOIIME M3 HUX OOSI3aHHOCTU M HE MCKIIIOYAET BO3MOXHOE, 3a-
KOHHOE M OOOCHOBaHHOE BMEIATEIbCTBO IMPHU OCYIIECTBIICHUU TPaB.
OnHako 3aKOHHOE BMEIIATeIbCTBO B KaKoe-TM0O MpaBo, B TOM YHCIIE
paBo COOCTBEHHOCTHU, JOJIKHO OBITh COPAa3MEpPHBIM, U OCYILECTBISTh-
Csl C MOCTHXKEHUEM CIPaBEITMBOrO OajlaHca MeXIy OOIMMHU WHTepeca-
MU OOIIeCTBAa WU TOCYIapCTBa W 3alIUTOW KOHCTUTYLIMOHHBIX TIPaB
WHIUBUIYYMaA.

B Ilocranosnenun Ilnenyma Koncrurynumonnoro Cyna ot 6 aBrycra
2002 ropa “O TonkoBanuu crared 49.3 T 49.6 Hanorosoro Konekca”
yKa3aHo, 4YTO HECMOTPS Ha TO, UTO MpeJHA3HAYEHHbIE JJIs1 YIUIaThl B TO-
CYIapCTBEHHBI O0XeT (pUHAHCOBBIE CPENCTBA HAXOMATCS B JIMYHOM
CcOOCTBEHHOCTH HAJIOTOIUIATE IbIIIMKA, OH HE BIIpaBE PaCIOPSKAThCI
MMHU I10 CBOEMY YCMOTPEHHUIO, U BTU CPENCTBA PETYJIIPHO AOJIKHBI IIe-
PEUUCHAThCA B TOCYIAPCTBEHHBIH OromxkeT. B MpoTUBHOM cllydae MOTYT
ObITh HapyLLIEHbl IpaBa M 3alUIIaeMble 3aKOHOM MHTEPEChl APYIUx
JIMLI, & TaKXe roCyJapCTBa.

OO0s13aHHOCTD yILIaThl HAJIOTOB OTpaXxaeT oOllue HMHTEpechl oOIle-
cTBa. B mensgx 3amuThl npaB U 3aKOHHBIX MHTEPECOB HE TOJBKO HAJIO-
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TOTIATEIIBIIMKOB, HO W JIPYTHX YICHOB OOIIECTBA TOCyIapcTBO MMEET
paBo U 00s13aHO OCYIIECTBIIATH MEPhI MO PETYJTUPOBAHHUIO HAJIOTOBBIX
OTHOLLIEHUH.

[ToaToMy HaorooGnoxeHue ciemyeT pacleHuBaTh He Kak Heoboc-
HOBAaHHOE JTUIIIEHHE HAJIOTOIIATeIbIIIKa COOCTBEHHOCTH, a KaK BbITE-
Karolee U3 KOHCTUTYLIMOHHBIX O00S3aHHOCTEH 3aKOHHOE M3bSITHE OIpe-
AEJIEHHOM 4acTh MMYLIECTBA.

Hano ormeruts, yro nanHad npasosad nosuuud Ilnenyma Koncru-
tyuuoHHoro Cyna cosnanaer ¢ Hopmamu Imasel LII I'paxnanckoro Ko-
JeKca, peryMpyromeil OTHOILEHUs!, CBI3aHHble ¢ OAHKOBCKHUM CUETOM.

Tak, cornacHo copepxanuro crateu 964.2 I'paxnanckoro Kopekca,
YCTAHAB/IMBAIOUIEH OCHOBAHUS CIIMCAHUS JEHEXHBIX CPEICTB CO CYeTa,
6e3 pacropsikeHus KJIMEeHTa CIUMCaHHe JEHEXHBIX CPeJICTB, HaXomsd-
LIMXCA Ha cYeTe, JOIYCKAETCs ITPU HAIMYUU OIHOIO U3 CJIEAYIOLIUX OC-
HOBAHUIL:

- IIpY HAJIMYMM PELUEHUs Cyla O CIIUCAHUU AEHEXHBIX CPEICTB;

- B CIly4yasiX, YCTaHOBJIIEHHbIX 3aKOHOM;

- B CIIy4asx, MPelyCMOTPEHHBIX JIOTOBOPOM MeX1y OaHKOM U KJIMEH-
TOM.

Kak BumHO W3 copepxkaHMs JAHHOM CTaThbM, OJHUM M3 OCHOBaHMIA
JJISL CIIMCAHMS JIGHEXKHbIX CPeICTB ¢ OAHKOBCKOIO CYETa SIBJISIETCS Ha-
JIMYME CJIy4aeB, YCTAHOBIICHHBIX 3aKOHOJATEILCTBOM.

JlanHbIe cllydan yKazaHbl TaKXe B cTaThix 14 3akoHa AzepOaiimxaH-
ckoil PeciyOnuku “O couumanbHoM cTpaxoBanuu” u 5.1 3akoHa Azep-
6aikanckoi Pecnyonmuku “O06 ucnosHeHun’.

Ha ocnoBanuu crareu 82.2 3akona A3zepbaiimkaHckoil Pecryonuku
“O0 agAMUHUCTPATHUBHOM IPOU3BOACTBE”, AJIMUHHCTPATUBHBIA OpraH,
NPUHABIIANA AIMUHUCTPATUBHBIA aKT, NPUHMMAET PELUIEHUE O HalpaB-
JIeHUH TpeOOBaHMs Ha HCIOJHEHHE. B HaHHOM cilyyae BbIHECEHHUE Cy-
neOHOrO pelIeHus] i HarpasjieHus TpeOOBaHUS Ha WCIIOIIHEHUE He
Tpebyercs. B ciydae pemieHust o HarpasjieHUH TpeOOBaHHMS Ha MUCIIOJN-
HEHUE, PEeLIEHUE HalpaBiIdeTcsd A1 UCIIOJHEHUS HENOCPEICTBEHHO HC-
MOJIHUTEIBHOMY YMHOBHUKY U MOCTIEIHUIN OCYIIECTBIISET UCIIOJHUTEb-
HbIe JeicTBUs Oe3 pelieHus cyjia.

Kak Oputo OTMEYeHO, 3aKOHOAATeNlb YCTAaHOBWJI YIUIaTy HAJIOTOB, a
TaKXe IPOLIEHTOB, HAYUCIIEHHbIX B ycTaHoBleHHOM Hamorossim Ko-
JAEKCOM MOpsIKE, MPUMEHEHHBIX (DUHAHCOBBIX CAHKLWU U IPYyrux o0s-
3aTeNIbHBIX IUIaTeXei, Kak 00sS3aHHOCTh HaJIOroruiateNpimka. B nemnsax
BO3MelIeHHs yuiepOa, MPUYUHHOIO OI0KETy B pe3yjibTaTe HEUCIOJIHe-
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HUS JIaHHOHN OOS3aHHOCTH, 3aKOHOjaTeNnb ycTaHoBWI B HamoroBom Ko-
JeKCce MPUHYIUTEIbHbIE MEPbl U CPEJICTBA.

Hrak, cormacHo TpeboBanusam crareit 23.1.7 u 65.2 Hanorosoro Ko-
JeKca, HaJIOrOBble OpraHbl BIIPABE OTIABaTh OaHKAM WM UHBIM KPEIuT-
HbIM OpraHU3alUsIM PACHOPSIKEHHUE, SBISIONIEECS HUCIOIHUTEIbHBIM
(IU1aTeXHbIM) JIOKYMEHTOM, OPIraHU30BbIBATh B3UMaHUE AJIMUHHCTPA-
TUBHBIX IITPacOB Ui B3bICKAHUSI B TOCYIApCTBEHHBIN OIOIXET ¢ pac-
YETHBIX, BAIIOTHBIX WM UHBIX CYETOB HAJIOTOIUIATEIBIIMKOB HEJOMMOK
U MPOLEHTOB, IPUMEHEHHBIX (PUHAHCOBBIX CAHKIUN MO HAJIOTaM.

[Ipu 3TOM POUCXOOUT 3aMOPaXUBAHUE JCHEXHBIX CPEICTB IO pac-
XOJHBIM ONEepalysIM Ha TeKYLIMX WIA UHBIX CYETaX HaJIOroIuiaTesblu-
Ka B HAIIMOHAIBHOU WJIM MHOCTPAHHOM BaiioTe, B pazmepe 105 nporieH-
TOB OT CyMMBI 33JI0JIKEHHOCTH.

[Tnenym Koncturynumonnoro Cyna cuuTaeT, 4To TaKOe 3aMOpaKuBa-
HUE HE MOXET CUMTAThCS HapyIIEHHEeM MpaBa COOCTBEHHOCTH HAJIOr0-
TU1aTeJbLIMKA.

Onupasich Ha TPABOBYIO MO3ULINI0, CDOPMUPOBAHHYIO B MPEABLIYIIAX
noctaHoBiienusx, [Inenym Koncruryumonnoro Cypna eie pa3 mnoguep-
KUBAEeT, YTO XOTd TMOJJIexallas IepeyucieHrI0 B TOCYIapCTBEHHBIIM
OI0JKeT JAeHeXHas CyMMa HaXOAMUTCS B YAaCTHOM COOCTBEHHOCTH HAJO-
roIvIaTeblIMKa, TEM HE MEHEE, OH HE BIIPABE PACIOPAXKAThCH STUMH
JEHbIaMU 10 CBOEMY YCMOTPEHHUIO.

A 3TO CBUIETEJIBCTBYET O TOM, 4TO KOHCTUTYLIMS pa3iuyaeT umylie-
CTBO, MOJUIEXalIell BbIIJIaTe B FOCYIapCTBEHHbIN OIOIKET B BUJIE OIpe-
JeJICHHOU JeHEXHOUW CyMMbl HAJIOTOILIATEJIbIIMKA, KOTOPHIM OH HE MO-
XKEeT pacropsiKarbcd MO CBOEMY YCMOTPEHHUIO, OT MMYLIECTBA, HaXOHAd-
1Ierocs B JIUYHOU COOCTBEHHOCTH, rapaHTUPOBAHHOTO cTaTheil 29 KoH-
CTUTYLUU.

3pech Takxe cleqyeT Y4uTbiBaTh, yTo crarbd 60 KoHcTuTynuu u
craresi 62 HanmoroBoro Konekca, rapaHTHpyIOT MpaBo 00XaloBaHUS Ha-
JIOTOILIATEJIBIIIMKOM B Cyjle pelleHUS W JAeWCTBUN (MM Oe3neiCTBHIl)
HAJIOTOBBIX OPraHOB U MX JOJIKHOCTHBIX JIUII.

Hanuume mocnenyromero cyne6HOro Haa3opa, Kak CpeacTBa 3allUThl
IIpaB HAJIOrOIUIATENIbIINKA, TaKX€e CBUIETEIILCTBYET O TOM, YTO MOPS-
J0K OecCrOpHOro yaepKaHWS HAJIOTOBBIX TUIaTEXeW He MPOTHBOPEYHT
tpeboBanusM KoHcturynuu.

[TpunynuTensHOE yhaepXaHWe Hajora, camMo Mo cebe He HapyliaeT
npaBa cOOCTBEHHOCTH, NTO3TOMY Mepbl, yKa3aHHble B cTarbe 65.2 Hano-
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roporo Konekca, HarnpapieHHblE Ha €ro yaep:KaHue HaJIOrOBBIMU Opra-
HaMM, HE MOTYT CUMTaThCd HapyLIEHUEM IpaBa COOCTBEHHOCTH.

B cB43u ¢ apryMeHTOM 3ampoca, CBI3aHHBIM C 3aMOPaXKHMBaHUEM [ie-
HEXHBIX CPEACTB II0 PACXOLHBIM ONEpalMiIM Ha TEKYIUHUX WM WHBIX
cyeTax HaJororviaTeNnbliuka, B pazmepe 105 mpoueHTOB OT CyMMBbI 3a-
noimxeHHocty, Ilnenym Koncrurynumonnoro Cyna orMevaer, 4To B CO-
OTBETCTBUM € NMyHKTOM 15 yactu 1 craten 94 KoHcTuTylMH, 3aKOHO-
JaTesp yCTaHABIMBAeT OOINMe MpaBWia MO0 OCHOBaM (PUHAHCOBOH Jies-
TEJIbHOCTH, HajloraM, MOILUIMHAM U cOopam.

OcHoseiBadch Ha crarbax Koncrurtynuu, Hamoroseni Konpekc ompe-
AeseT CUCTeMYy HaJIoroB, OOLIMe TNPUHIMIIBI HATOrooOJIOXKEHUs B
AszepOaiimxkanckoii PecryOnuke, mnpaBuiia yCTQaHOBJICHMS, YIUIAThI |
cbopa HaJoroB, IpaBa M OOS3aHHOCTH HAIOTOIIATENbIIMKOB U TOCY-
JAApCTBEHHBIX HAJIOTOBBIX OPraHOB, a TaKXe€ JPYIrMX YYaCTHUKOB HaJlo-
TOBbIX OTHOLUEHMI, CBA3aHHBIE C BOIIPOCAMH HAJIOro00J0XeHus, (op-
MBI U METOIbl HAJIOTOBOIO KOHTPOJIS, OTBETCTBEHHOCTh 3a HapylLLIEHUE
3aKOHOJIATeIbCTBA O HAJIOTaX W IpaBW/Ia 00XaloBaHHS NEHCTBHM (0e3-
AEUCTBUSA) IOCYIapCTBEHHBIX HAJIOTOBBIX OPraHOB U HX JOJIKHOCTHBIX
qun (cratesa 1.1 Hanorosoro Kopaekca)

Ha ocnoBanuu crarsu 59.1 Hamorosoro Kopekca, mpu HeBHECEHUU
HaJlora WIM TEeKYLIEro HajJoroBOIO IUIaTeXa B CPOK, YCTaHOBJIEHHBIN
HacTodmuM Kozpekcom, ¢ HaoromiaTespuiMKa WA ¢ HAIOTOBOTO areH-
Ta B3UMaercd NpoueHT B pasMepe 0,1 mpolueHTa He yIUIaYeHHOH CyM-
MBI HAJIOTa WJIM TEKYLIEr0 HAJIOrOBOIO IUIaTeXa 3a KaXIbli JEHb IIPO-
CPOYKH.

Cornacno craree 59.2 Hanorosoro Kojekca, npoueHTbl, YCTaHOB-
neHHsle crarbeid 59.1 Hacrogmero Kopekca, NpuMeHSI0TCd U B OTHO-
IIEHUH BBIBJIEHHBIX HAJIOTOBBIX IUIaTE€XeH 3a BECh MEpPUO[ MPOCPOU-
KM, HO He Oosiee OIHOro roja.

Kax BUIHO M3 CyTH yKa3aHHOM CTaTbM, CyMMa HAJIOrOBOIO JI0JIra OC-
[IapUBAEMOI0 B PE3YyNbTAaTe HAYUCIEHUS IPOLEHTOB, €XEAHEBHO MOXET
MeHsTbcsl. [IpoLeHThl, HaYMCIEHHbIE 110 KaKOK-IMO0 cCyMMe Hajlora, He
BBIIUIAYEHHOH B TEUEHHUE OIHOIO TojAa, MOIYT BO3pacTu jxaxe 1o 36,5 —
36,6 npoueHToB. IMEHHO 110 3TO NPUYMHE, B LEJSAX 3alIUThl BO3MOX-
HOCTH BOCCTAHOBJIEHHS IOTEPh, KOTOPHIM MOXET OBbITh MOABEPKEH TO-
CyIapCTBEHHbII OKeT (Hapsly C HEeOIUIaYeHHbIMU HpPOLEHTaMH, U
HAUMCJIEHHBIE MPOLIEHTHI), HAJIOTOBOE 3aKOHOAATEIBCTBO MPU3HANIO Lie-
JecooOpa3HbIM 3aMOpPaXUBAHUE JIEHEXHBIX CPEJICTB, HAXOAALIMXCS Ha
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TEKYIIUX WX WHBIX cYeTax B pazMmepe Oojiee 5 MPOLEHTOB OT CyMMBI
3a70JIKEHHOCTH.

JlanHasg MpoOLEHTHAad cyMMa IpelycMOTpeHa U B apyroil Hopme Ha-
norosoro Kogekca. Tak, cornacHo 2-my a63aity crateu 60.1.2 Haroro-
Boro Konekca, mpu 6eccCriopHOM CIUCAaHUU CPEICTB C BAJIIOTHOTO Cye-
Ta HaJororuiateapliuka OaHK 3aMOpPaXUBAET HA BAIIOTHOM CYETe Ba-
JIIOTHBIE cpeficTBa B pasMepe 10 105 npoueHToB yKa3aHHOU B pacrops-
KEeHUU CYMMBI 1Mo oduimaabHoMy Kypcy LlenTpanpHoro 6anka, ycra-
HOBJIEHHOMY Ha ®TOT JieHb. PacnopsxkeHue UCIOJHSAETCS I0Cie KOH-
BEPTUPOBAHMS HAJIOTOIUIATEIBIIUKOM BATIOTHBIX CPEJICTB B MaHaTax.

Kak BunmHO, B paznuuHbix cratesix Hamorooro Kopekca, mis KoM-
NIEHCAlMU MOTEePb, KOTOPbIE MOTYT BO3HMKHYTh 110 Pa3JIMYHBIM MPUYU-
HaM, 3aKOHOJATesb IPEAyCMOTpEN 3aMOpaXuBaHUE Ha S IPOLIEHTOB
OO0JIbIIIe CyMMBI JIOJITa WM CYMMBbI, YKa3aHHOM B PaCHOpPSIKEHUU.

A 10 npotuBopeuut yactu Il crareu 73 Koncturyuuu. 1o Tpebo-
BaHMSM JJAaHHOW CTaThbM, HUKTO HE MOXET OBbITh MPHHYXIEH K YIUlaTe
HAJIOTOB M JIPYTUX TOCYIAPCTBEHHBIX COOPOB 6€3 MpeayCMOTPEHHBIX 3a-
KOHOM OCHOBaHUI M CBepX 00beMa, YKa3aHHOTO B 3aKOHE.

3akperuieHHbld B crarbe 73 KOHCTUTYLIMM NPUHLMIT YCTAHOBIICHUS
HAJIOTOB M JPYIUX T'OCYJapCTBEHHBIX COOPOB JIMIIb 3aKOHOM IIpeaycMa-
TPUBAET, YTO HAIOTU U Jpyrue cOOpbI, TOJIKHBI OBITh YCTAHOBJICHBI
BCTYIIMBIIVM B CHJTy 3aKOHOM, IPUHSATBIM B COOTBETCTBUM C 3aKOHOJA-
TEIbCTBOM. 3aMOPaXHBAHUE XK€ JEHEXHBIX CPEACTB IO PaCXOIHBIM
ornepauysaM Ha TEKYIIMX WIM WHBIX CYETax HaIOroIUIaTeNlblIUKa B Ha-
LMOHAIbHOM WM MHOCTPaHHOU BamioTe, B pasmepe 105 mpoueHToB OT
CYMMBI 3aJJ0JIKEHHOCTH, IpeaycMoTpeHo cratheil 65.2 Hamorosoro Ko-
JeKca, YTO TMOJHOCTBhIO COOTBETCTBYeT TpeboBaHusiM crathu 73 Kon-
CTUTYLIMH.

OcHoBpIBadch Ha BbllIeyKazaHHOM, [Inenym Konctutyumonnoro Cy-
Ja NPUXOIUT K BBIBOLY, 4TO crarksd 65.2 Hanorosoro Konekca, npen-
yCMaTpuBaKLas jJadyy KpeOIuTHOM OpraHu3alMiM WIHA JIMLY, OCYLIECTB-
nstomeMy OaHKOBCKHME OIEpaldu, SIBISIONIEECsS HUCIOTHUTEIbHBIM H0-
KYMEHTOM PacHOpPSXEHH O 3aMOpPaXUBAHUU [0 PACXOAHBIM ONEpalu-
IM Ha TEKYIIMX WIM UHBIX CYeTaX HAIOroIUIaTeNbIINKa B HAI[MOHAIb-
HOU WM UHOCTPAHHOM BATIOTE JEHEXHBIX CpeACTB B pazmepe 105 npo-
LIEHTOB OT CYMMbI 3aJI0JKEHHOCTH, JOJKHA CUUTAThCId COOTBETCTBYIO-
mei vactaMm 1 u II cratem 13, cratbe 29 m yvactu II crateun 73 Kon-
CTUTYLUU.
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Pykosonctysach yactamu VII u IX cratsn 130 Koncturynuu Asep-
Gaiimxanckoi PecriyOnuku, crarbamu 52, 62, 63, 65-67 u 69 3akona
Aszep6aiimxkanckoii Pecniyonmmku “O Koncrurynmonnom Cyne”, ITlne-
HyM Koncturynmonnoro Cyna Asep6aiimxanckoit Pecny0muku,

HNOCTAHOBHII:

1. Cratpio 65.2 Hanorosoro Koznekca Asepbaiimxanckoil Pecriyomu-
KM, MpeIyCMaTpUBAIOIIYI0 Jauyy KPEIUTHOW OpraHu3alvi WIH JIULY,
OCYLIECTBII0NIEMY OaHKOBCKHE ONEepaluy, SBIISIOIIEecs] UCIOTHUTEb-
HBIM JIOKYMEHTOM pacHlopsiKeHUs O 3aMOpPaXUBAaHUM IO PACXOIHBIM
olepauusaM Ha TEKYLIIMX WIM MHBIX CYETAaX HAJIOroIUIaTesbIIMKa B Ha-
IUMOHAJIbHOM WJIM MHOCTPAHHOM BAIIOTE JAEHEXHBIX CPEJICTB B pa3Mepe
105 mpoLEeHTOB OT CyMMBbI 3a0JIKEHHOCTH, CYMTATh COOTBETCTBYIOLLEN
yactam | u II craren 13, cratee 29 u yactu II cratenm 73 Koncrtuty-
K AszepOaiixanckoi Pecnyomuku.

2. I[NocTanoBneHne BCTyMaeT B CHIIY CO JHS OMyOJIMKOBAHUS.

3. IMocranoBinenue omyOnMMKOBaTh B razerax “AszepOaiimxan”, ‘“Pec-
nyonuka”, “Xanr razetn”’, “bakuHckuii pabounii” u “BectHuke KoH-
crutyuuonHoro Cyna AszepOaiimxkanckoi Pecriyomuku™.

4. TlocTaHoBIIeHUE SIBISIETCS OKOHUYATETbHBIM M HE MOXET OBITh OT-
MEHEHO, U3MEHEHO WM O(ULHMATIBPHO UCTOJKOBAHO HU OJHUM OPraHOM
WIH JIULOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On verification of conformity of Article 65.2 of the
Tax Code of the Republic of Azerbaijan with parts I and
II of Article 13, Article 29 and Article 73.2 of the
Constitution of the Republic of Azerbaijan

17 March 2016 Baku city

The Plenum of the Constitutional Court of the Republic of
Azerbaijan composed of Farhad Abdullayev (Chairman), Sona
Salmanova, Sudaba Hasanova, Jeyhun Garajayev, Rafael Gvaladze
(Reporting Judge), Mahir Muradov and Kamran Shafiyev;

attended by the Court Clerk — Faraid Aliyev,

the representative of the applicant body — Mahir Mammadov,
Head of the Science-Analytical Department of the Commissioner for
the Human Rights (Ombudsman) of the Republic of Azerbaijan,

the representatives of the respondent body — Rovshan Muradov,
Head of Sector of Economical Legislation Department of Milli
Majlis of the Republic of Azerbaijan,

the specialists — Azer Huseynov, Judge of Administrative
Economical Board of the Supreme Court of the Republic of
Azerbaijan, Nuraddin Mustafayev, Judge of Administrative
Economical Board of Court of the Appeal of Baku city, Ramiz
Gasimzade, Head of Department for Organization of Lawsuits of
Head Office of the Ministry of Taxes of the Republic of Azerbaijan;

in accordance with the Article 130.7 of the Constitution of the
Republic of Azerbaijan examined in open judicial session via special
constitutional proceedings the case on request of the Commissioner
for the Human Rights (Ombudsman) of the Republic of Azerbaijan
on the verification of the conformity of Article 65.2 of the Tax Code
of the Republic of Azerbaijan with parts I and II of Article 13,
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Article 29 and Article 73.2 of the Constitution of the Republic of
Azerbaijan.

Having heard the report of Judge Rafael Gvaladze, the arguments
of representatives of applicant and the respondent, the specialists
opinion and having considered materials of the case, Plenum of the
Constitutional Court

DETERMINED AS FOLLOWS:

The Commissioner for the Human Rights (Ombudsman) of the
Republic of Azerbaijan having appealed to the Constitutional Court
of the Republic of Azerbaijan (hereinafter referred to as the
Constitutional Court) asked the Constitutional Court for verification
of conformity of Article 65.2 of the Tax Code of the Republic of
Azerbaijan (hereinafter referred to as the Tax Code) with parts I and
IT of Article 13, Article 29 and Article 73.2 of the Constitution of
the Republic of Azerbaijan (hereinafter referred to as the
Constitution).

In the request it was specified that according to Article 52.1 of the
Tax Code, upon the decision on attraction of the taxpayer to liabili-
ty for violation of the tax legislation, the relevant tax authority, in
accordance with procedures established by Article 65 of this Code,
or via the court collect from liable party all financial sanctions in
accordance with this Code.

According to Article 65.1 of the Tax Code if a taxpayer did not
implement his/her tax obligation within timeframe specified by this
Code, the tax authority shall send to the taxpayer the notification on
payment within 5 days of taxes, interests and applied financial sanc-
tions, calculated or re-calculated in accordance with this Code.

The Article 65.2 of the given Code provide that in other cases on
the charged or overcharged taxes, interests and applied financial
sanctions, tax authority gives to the credit organization or person
engaged in banking operations, the order, being the executive (pay-
ment) document to freeze the funds at the current or other accounts
of the taxpayer in national or foreign currency in the amount of
105% of the debt and covering debit operations.

According to the applicant, provisions of Article 65.2 of the Tax
Code contradicting with requirements of parts I and II of the Article
13, Article 29 of the Constitution, Article 152 of the Civil Code of
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the Republic of Azerbaijan (hereinafter referred to as the Civil
Code), violating the property right of the taxpayer, limits his right
of free disposal of property without the judgment.

The applicant also considers that according to the specified arti-
cle, the taxpayer on the accrued taxes and the applied financial sanc-
tions is forced to pay a tax, over 100 percent, and in addition 5 per-
cent, and it, making a contradiction with Article 73.2 of the
Constitution, interferes with development of free business.

In connection with the request, the Plenum of the Constitutional
Court considers necessary to note the following.

According to parts I and II of Article 13 of the Constitution the
property in the Republic of Azerbaijan is inviolable and is protected
by state. The property may be state, private and municipal.
According to Article 155.3 of the Civil Code, funds of the state
budget are property of the Republic of Azerbaijan.

In Article 9.1.1 of the Law of the Republic of Azerbaijan “On
Budgetary System” it is shown that the income of the state budget
consists of the state taxes. According to Article 8 of this Law, the
purpose of the state budget of the Republic of Azerbaijan consists in
ensuring of collecting and use in the order established by the legis-
lation of financial means for the solution of economic, social and
other strategic programs and problems of the country, implementa-
tion of functions of the state. And also according to Article 9.2 of
this Law, collecting of income of the state budget is carried out
according to the Tax Code and other acts.

In Article 11 of the Tax Code it is established that taxes are a
compulsory, individual and non-refundable payment made to the
state or local budget in the form of collection of monetary means
from taxpayers with the purpose of providing the financial basis to
the state and municipal activities.

Apparently from requirements of the law, necessity, identity and
gratuitousness of payments of natural and legal entities is the main
sign of taxes that differentiate them from other obligatory payments.

Payment of taxes established by law as well as interests rates
added according to the Code, the applied financial sanctions and
other obligatory payments are defined as a duty of taxpayer (Article
16.1.1 of the Tax Code).
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According to Article 23.1.6 of the Tax Code providing in accor-
dance with procedure established by the legislation, payments to the
state budget, interests, financial sanctions and administrative penal-
ties that are not paid in due time refers to the rights of tax authori-
ties. According to Article 24.0.1 of this Code, tax authorities are
obliged to ensure that taxes are correctly calculated and paid in full
and on time, to follow completely the tax legislation.

According to Article 63.2 of the Tax Code when taxpayer does
not agree with amount of tax calculated that he has to pay he may
without stopping the tax payment submit the complaint to the rele-
vant executive authority performing the tax control or the court.

As it is stated above, according to Article 65.1 of the Tax Code
if the taxpayer did not implement the tax obligation within timeframe
specified by this Code, the tax authority shall send to the taxpayer
the notification on payment within 5 days of taxes, interests and
applied financial sanctions, calculated or re-calculated in accordance
with this Code.

Under Article 65.2 of this Code, in case of not payment of taxes
in time, established by the Tax Code, tax authority as a way of
deduction of debts on taxes, gives concerning the current or other
accounts in national or foreign currency of the taxpayer one of the
following orders:

-on deduction of a debt on taxes with current or other accounts in
national or foreign currency of the taxpayer in the state budget;

-on freezing on debit transactions on the current or other accounts
of the taxpayer in national or foreign currency of money of 105 per-
cent from the debt sum.

Upon the demand of the specified article, orders of tax authority
are considered as the executive document, obligatory for the credit
institutions or persons that are carrying out the bank operations.
Choosing of any of these orders depends also on charge by tax
authority or the taxpayer.

Thus, the order for collecting to the state budget from the current
or other accounts of the taxpayer in national or foreign currency of
debts on taxes, percent and financial sanctions, is given in the fol-
lowing cases:
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— in case of taxpayer's failure to effect payment of calculated and
declared tax by the due date taking into account Article 65.1 of this
Code;

— 1f after receipt of the notice indicated in Article 65.1 of this
Code, the taxpayer within 30 calendar days shall not apply to the
court with complaint as per the taxes, interests and financial sanc-
tions applied by the tax authority;

— according to the relevant court judgment;

— in case of availability of the written consent of the taxpayer.,
concerning the taxes added by tax authority, percent and a debt
according to the applied financial sanctions (Article 65.2.1 of the
Tax Code).

In case of not payment of taxes in time, the tax authority as a way
of deduction of the debts on taxes consisting of the accrued taxes,
percent and the applied financial sanctions gives the order about
freezing of debit transactions on the current or other accounts of the
taxpayer in national or foreign currency of money of 105 percent
from the debt sum.

Due to arguments of request for violation of the property right
affirmed by the Constitution when giving by tax authority without
the judgment of the order for collecting of unilaterally money from
the current or other accounts of the taxpayer, the Plenum of the
Constitutional Court considers necessary once again to consider the
legal status created under the position of the Constitution and this
question.

According to parts I, II and IV of Article 29 of the Constitution
everyone has the right to own property. Everyone might possess
movable and real property. Right of ownership envisages the right of
owner to possess, use and dispose of the property himself/herself or
jointly with others. Nobody shall be deprived of his/her property
without decision of law court. Total confiscation of the property is
not permitted. Alienation of the property for state needs is permitted
only after preliminary fair reimbursement of its cost.

In Article 73 of the Constitution it is indicated that everyone must
pay taxes and other state duties in-time and in full volume as
required. Nobody may be forced to pay taxes and other state duties
if they are not envisaged in the law and in excess of amount speci-
fied therein.

153



The Constitution, along with rights and freedoms, defines also
other duties following from them and does not exclude possible law-
ful and thorough intervention at implementation of the rights.
However lawful intervention in any right including in the property
right, has to be proportional, has to be carried out with achievement
of fair balance between the general interest of society or state and
protection of constitutional rights of an individual.

In the decision of the Plenum of the Constitutional Court dated
August 6, 2002 “On interpretation of the Articles 49.3 and 49.6 of
the Tax Code” it is specified that despite of fact that financial means
intended for payment to state budget are in personal property of a
taxpayer, he/she has no right to dispose of them at discretion, and
these means regularly have to be transferred into the state budget.
Otherwise rights and interests of other persons protected by law as
well as the state’s ones can be violated.

Duty to pay taxes reflects common interests of society. State has
a responsibility to take measures as to regulation of tax relations
with a view of protection of lawful rights and interests with respect
to not only taxpayers but also other members of society.

Therefore tax withholding should be regarded not as the ground-
less deprivation of taxpayer of his/her property, but as a lawful tak-
ing of fixed part of property, that is the constitutional duty.

It should be noted that this legal provision of the Plenum of the
Constitutional Court coincides with norms of the section LII of the
Civil Code governing the relations connected with the bank account.

Thus, according to Article 964.2 of the Civil Code establishing the
base of deduction of monetary funds from account, without order of
a client, deduction of his/her monetary funds from his/her account is
allowed in presence of one of the following bases:

— judgment concerning deduction of monetary funds;

— cases established by law;

— cases provided by contract between bank and client.

As evident from sense of this article, one of the bases of deduc-
tion of monetary funds from account is existence of cases established
by legislation.

Such cases are specified also in Article 14 of the Law of the
Republic of Azerbaijan “On Social Insurance”, in Article 5.1 of the
Law of the Republic of Azerbaijan “On Execution”.
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According to Article 82.2 of the Law of the Republic of
Azerbaijan “On Administrative Proceeding”, the administrative body
that has adopted the administrative act, makes the determination on
the direction of the requirement of execution. In this case, adjudica-
tion for the direction of the requirement of execution is not required.
In case of the direction of the requirement of execution, the deter-
mination for execution and the last goes to directly executive offi-
cial who, without the judgment, carries out executive actions.

As it has been noted, payment of the taxes established by the law
and also added according to the present Code of percent, the applied
financial sanctions and other obligatory payments, is established as
a duty of the taxpayer. For the purpose of compensation of damage
caused to the budget as a result of not execution of this duty, the
legislation defines coercive measures and means in the Tax Code.

Thus, according to requirements of Articles 23.1.7 and 65.2 of the
Tax Code, tax authorities have the right to give to banks or other
credit institutions the order which is the executive (payment) docu-
ment to organize collection of administrative penalties for collecting
in the state budget from settlement, currency or other accounts of
taxpayers of shortages and percent, the applied financial sanctions on
taxes.

At the same time there is a freezing of money on debit transac-
tions on the current or other accounts of the taxpayer in national or
foreign currency, of 105 percent from the debt sum.

The Plenum of the Constitutional Court considers that such freez-
ing cannot be estimated as violation of the property rights of the tax-
payer. Leaning on the legal position formed in the mentioned deci-
sion, the Plenum of the Constitutional Court once again accents that
in spite of the fact that the sum of money transferred into the state
budget is in personal property of the taxpayer, he/she has no rights
to dispose of this money at his/her own discretion.

And it shows that the property, in the form of a certain sum of
money of the taxpayer which he has to pay to the state budget and
for this reason has no rights to dispose of it, and the property which
is in personal property and provided by the Article 29 of the
Constitution differ from each other.

Here it is also necessary to consider that Article 60 of the
Constitution and Article 62 of the Tax Code, provide the right of the
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taxpayer of appeal in court of the decision and action (or inaction)
of tax authorities and their officials.

Existence of subsequent judicial supervision as security measure
with respect to rights of taxpayer, proves not a contradiction to
requirements of the Constitution concerning an order of indisputable
deduction of tax payments.

Obligatory deduction of taxes, in itself does not violate a proper-
ty right, and measures specified in Article 65.2 of the Tax Code,
directed to deduction by tax authorities, cannot be estimated as prop-
erty right violation.

In connection with the request the arguments connected with
freezing of money on debit transactions on the current or other
accounts of the taxpayer in national or foreign currency of 105 per-
cent from the debt sum, the Plenum of the Constitutional Court notes
that according to point 15 of part 1 of Article 94 of the Constitution,
the general rules on bases of financial activity, taxes, duties and col-
lecting are established by the legislation.

This Code establishes the tax system of the Republic of
Azerbaijan, general principles of taxation in the Republic of
Azerbaijan, rules for determining, payment and collection of taxes,
the rights and responsibilities of taxpayers and state tax authorities,
as well as other parties with respect to taxation procedures, tax con-
trol forms and methods, liability for tax law violations and the pro-
cedures for lodging complaints against unlawful actions (inactions)
committed by tax agencies and officials thereof (Article 1.1 of the
Tax Code).

According to Article 59.1 of the Tax Code for failure to pay the
tax or current tax payment in period stipulated by the present Code,
the interest at rate 0,1% of the amount of tax or current tax payment
shall be withheld from the taxpayer or tax agent for each day of
delay.

According to Article 59.1 of the Tax Code the interest rates estab-
lished by the Article 59.1. of this Code shall be applied with respect
to payments for whole period of delay but not more than for one
year.

Apparently from an essence of the specified article, as a result of
charge of percent, the sum of the challenged tax debt can change
every day. Also the percent added on any amount of a tax which is
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not paid within one year can increase up to 36,5 — 36,6%. Only for
this reason, for the purpose of protection of possibility of restoration
of losses (on an equal basis with unpaid percent, and the added per-
cent) to which the state budget can be subject, freezing of the money
which is on current or other accounts of the taxpayer of more than
5 percent from the debt sum is considered as expedient.

Such sum of percent is provided also in other norms of the Tax
Code. Thus, according to paragraph 2 of Article 60.1.2 of the Tax
Code in the case of undoubted deduction of funds from the taxpay-
er’s currency account the bank freezes on the currency account the
funds at the value of 105 percent of the amount specified in the
instructions at the rates established by the Central Bank at the date
of payment. The instruction shall be fulfilled upon converting the
currency funds of the taxpayer into manats.

Apparently, in different articles of the Tax Code, a share of com-
pensation of losses that can arise for various reasons, freezing of a
debt or the sum, over 5 percent from the sum specified is provided.
It creates a contradiction with Article 73.2 of the Constitution.
According to this article, nobody may be forced to pay taxes and
other state duties if they are not envisaged in the law and are in
excess of amount specified therein.

The principle of establishment by law of taxes and other state pay-
ments enshrined in Article 73 of the Constitution specifies that taxes
and other payments are accepted according to legislation and have to
be established by law that has come into force. Thus freezing of
money on debit transactions on current or other accounts of the tax-
payer, of 105 percent from the debt sum, is provided in national or
foreign currency by the Article 65.2 of the Tax Code and complete-
ly conforms with requirement of Article 73 of the Constitution.

Proceeding from the aforementioned, the Plenum of the
Constitutional Court has come to conclusion that Article 65.2 of the
Tax Code providing for issuance by credit institution or by a person
carrying out bank operations, the order being an executive document
about freezing of moneys on debit transactions on the current or
other accounts of a taxpayer in national or foreign currency of 105%
from the debt sum has to be considered as corresponding to parts I
and II of Article 13, Article 29 and part II of Article 73 of the
Constitution of the Republic of Azerbaijan.
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Being guided by parts VII and IX of Article 130 of the
Constitution of the Republic of Azerbaijan and Articles 52, 62, 63,
65-67 and 69 of the Law of the Republic of Azerbaijan “On the
Constitutional Court”, the Plenum of the Constitutional Court of the
Republic of Azerbaijan

DECIDED:

1. To consider Article 65.2 of the Tax Code of the Republic of
Azerbaijan providing for issuance by credit institution or by person
carrying out bank operations of the order being an executive docu-
ment for freezing of money on debit transactions on current or other
accounts of a taxpayer in national or foreign currency of 105 percent
from the debt sum as corresponding to parts I and II of Articles 13
and 29 as well as part II of the Article 73 of the Constitution of the
Republic of Azerbaijan.

2. The decision shall come into force from the date of its publi-
cation.

3. The decision shall be published in “Azerbaijan”, “Respublika”,
“Xalq Qazeti” and “Bakinskiy Rabochiy” newspapers, and “Bulletin
of the Constitutional Court of the Republic of Azerbaijan™.

4. The decision is final, and may not be cancelled, changed or
officially interpreted by any body or official.
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Farhad ABDULLAYEV
Azarbaycan Respublikasi
Konstitusiya Maohkamasinin sadri

Azarbaycan Respublikasi Konstitusiya Mohkomasinin
foaliyyoto baslamasindan 19 il kecir

“Konstitusiya
Mbohkomasinin
simasinda milli
doviatciliyimizi,
Konstitusiyaya
asaslanan hiiquq
qaydasini, an asast
isa insan va
vatondas hiiquq va
azadhqlarin
haqiqaton miidafio
edan motabar
tasisata malikik”.

Heydoar OLIYEV
Azarbaycan xalqinin

Umummilli Lideri
14 iyul, 2003-cii il

Bu giinlorde Azarbaycan Respublikasinda ali konstitusiya adalet mii-
hakimesi orqaninin — Azarbaycan Respublikasi Konstitusiya Mehkemae-
sinin fealiyyeato baslamasinin névbeti ildoniimii tamam olur.

Olkemizde iimumilikde konstitusionalizm ideyalarinin inkisaf et-
dirilmesi, o climleden Azerbaycan Respublikasi Konstitusiya Moah-
kemesinin simasinda konstitusiya nezareti orqaninin yaradilmasi,
onun miisteqilliyinin temin edilmesi xalqumizin Umummilli Lideri
Heyder Oliyevin adi ile bilavasite baglidir. Miiasir Azerbaycan dov-
latinin memari, gorkemli dovlet xadimi Heyder Oliyevin yeniden ha-
kimiyyoto qayidisindan sonra siyasi sabitliyin temin olunmas1 6lke
hoayatinin biitiin sahealerinde genismiqyash islahatlarin aparilmasina
sorait yaratdi. Voatondas cemiyysati ve hiiquqi dovlet quruculugunu
inkisafinin baglica istiqgameti kimi segon Azerbaycan dovleti qisa
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miiddetde irimiqyaslh qanunvericilik islahatlarini reallagsdiraraq bey-
nalxalq birliye siiratli inteqrasiya sahesinde ehemiyyatli nailiyyetlor
oldo etdi. Baslanilmig koklii hiiquqi islahatlar ¢ercivesinde en mii-
hiim hadisalerden biri, siibhasiz ki, 1995-ci il noyabrin 12-do imum-
xalq sesvermasi yolu ile miisteqil Azarbaycanin ilk Konstitusiyasi-
nin gabul edilmasi olmusdur. Belsalikla, ulu 6nder Heyder Oliyevin
bilavasite rehbarliyi ile hazirlanmis bu tarixi senad dovleat¢iliyimizin
inkisafinda yeni sohifo acdi.

Konstitusiyanin gebulu comiyyeat ve dévlet heyatinda demokratik
doyisiklikler ii¢lin genis imkanlar agaraq insan hiiquq ve azadliglari-
nin hayata kec¢irilmasi ii¢iin alverigli sorait yaratmis, ictimai hoyatin
biitiin sahalarinin inkisafina tokan vermis, 6lkemizde miasir diinyea-
vi vo vatondas comiyyaeti quruculugu toloblarine cavab veron dovlet-
c¢iliyin formalagmasi isinde mithiim addim olmusdur. 9sas Qanun ic-
timai miinasiboetlor sisteminda dovletin roluna mehz miiasir comiy-
yotin toleblori baximindan yanasaraq, dévletin ali magsadinin insan
voe vatondas hiiquq ve azadliglarinin miidafiesi oldugunu miiayyon-
losdirmisdir. Bununla da, Osas Qanunun on genis fosli asas insan vo
votondas hiiquqglarin1 ve azadliglarin1 oks etdireon Azarbaycan Res-
publikasinin Konstitusiyas1 mohz vetondaslarin menafelorine xidmot
etdiyini en yliksek soviyyade bayan etdi.

Konstitusiya ganunvericilik sisteminin osasini toskil edir, Azor-
baycan Respublikasinda on yiiksek ve birbasa hiiquqi qiivveye ma-
likdir, siyasi sabitliyin ve milli, dini ve yaxud etnik mansubiyysatin-
don asili olmayaraq hemroayliyin qarant1 qisminde ¢ixis edir ve hazir-
da har bir demokratik dovlet {i¢lin aktual olan cemiyyatimizin multi-
kulturalizm konsepsiyasinin asaslart mahz Konstitusiyada tosbit edil-
mis fundamental deyerlere osaslanir.

Konstitusiya, homg¢inin dovlat qurulusunun osaslarini, sexsiyyet,
comiyyat vo dovlet arasindaki miinasibatlorin hiiquqi ¢ar¢ivelarini,
siyasi sistemin toskili prinsiplerini, hakimiyyetlarin boliinmasini, ha-
kimiyyeat orqanlarinin selahiyyetlorini ve foealiyyet qaydalarini
miloyyonlasdirir. Konstitusiya hom do cemiyyet hayatinin miixtelif
sahoalorine dovlatin miidaxilesinin meyarlarin1 vo belo miidaxilonin
miimkiin hadlerini deqiqlesdirir, hemg¢inin bu sahade dovlet siyase-
tinin imumi istiqgamatlarini miioyyon edir.

Istenilon demokratik hiiquqi dévletde Konstitusiya diger hiiquqi
aktlara nisbaton daha stabil ve statik senad olmasina baxmayaraq,

160



hemin stabillik ve statiklik he¢ do onun tamamile deyisilmazliyi de-
mok deyildir. Belo ki, Konstitusiyanin qebulu zaman1 onun tonzimet-
ma predmetini togkil edon ictimai miinasibatloer ve bu miinasibatlorin
torkib hissesi olan hiiquqi, siyasi, sosial ve iqtisadi veziyyet miisahi-
do edilen teraqqi asasinda deyisdikca, eyni zamanda, ictimai miina-
sibatlor inkisaf etdikce konstitusiyalarin da tekmillesdirilmasi, onla-
ra miioyyon olavaloerin ve dayisikliklerin edilmesi zorurati meydana
cixir. Bu baximdan 24 avqust 2002-ci il ve 18 mart 2009-cu il tarix-
larinde kecirilmis imumxalq sesvermosi — referendumlarda insan veo
voatondas hiiquglarinin ve azadliglarinin qorunmasi, eyni zamanda,
Olkemizde demokratik deyerlorin giiclondirilmasi zoruratinden irali
golorok Konstitusiyanin matnine ahomiyyatli elavelar ve doyisiklik-
lor edilmisdir. 2009-cu ilden kecon 7 il arzinde ise dovletimizin
miiasir ictimai-siyasi vo hiiquqi hayatinda olan deyisiklikler, hamgi-
nin iqtisadi, siyasi, hiiquqi islahatlarin kifayet qeder derinlosmesi ve
ictimai miinasibatlorin daha da inkisafi 9sas Qanunda yeniden bir s1-
ra olave ve doyisikliklarin edilmesini obyektiv talobata ¢cevirmisdir.

Azorbaycan Respublikasi Prezidentinin 18 iyul 2016-c1 il tarixli
Serencamina asasen, “Azerbaycan Respublikasinin Konstitusiyasin-
da doyisiklikler edilmasi hagqinda™ Azearbaycan Respublikasinin Re-
ferendum Aktinin layihesi roy verilmesi ii¢lin Konstitusiya Mahke-
masina toqdim edilmis vo Konstitusiya Mehkemasinin Plenumu 25
iyul 2016-c1 1l tarixli Qorar1 ilo Azarbaycan Respublikasi Prezidenti-
nin Azarbaycan Respublikas1 Konstitusiyasinin matninde dayisiklik-
lor edilmasi hagqinda tekliflorine miisbot roy vermisdir.

ominlikle deye bilearik ki, Konstitusiyaya edilen alave ve doyisik-
liklor demokratik hiiquqi deyerlere ve konstitusionalizm prinsiplori-
nd uygun olmagqla, asas insan hiiquq ve azadliglarinin daha dolgun
sokilde tosbiti veo miidafiesinae, bu sahade dovletin ve baladiyyelerin
moasuliyyatinin artirtlmasina, hamg¢inin ali dovlet hakimiyyeti, mah-
komao hakimiyyeti orqanlarinin ve baladiyyelarin isinin tokmillosdi-
rilmoasine yonoalmisdir.

Osas Qanuna edilon alave vo dayisikliklorde aksini tapan mosole-
lorin oksoriyyoti mohz insan hiiquq ve azadliglarinin etibarli qorun-
masini, onlarin hayat seraitinin daha da yaxsilasdirilmasini ve bir si-
ra diger sosial mazmunlu meqamlar1 6ziinde ehtiva edir. Belo ki,
Konstitusiyanin 24-cii maddesine insan leyagetinin qorunmasi vo
ona hormat edilmesi, hiiquqlardan sui-istifadeye yol verilmemasi
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prinsiplarinin, 25-ci maddesine saglamliq imkanlar1 mehdud olan
soxslorin hiiquqglarinin qorunmasi ile bagli miiddeanin olave edilmo-
si, homgcinin 32-ci maddeasinde soxsi toxunulmazliq hiiququ, yeni
fordi mealumatlarin qorunmasina etibarli tominat yaradilmasi, 36-c1
maddesinde emoak miiqavilesi asasinda isloyen sexslorin hiiquqlari-
nin miidafiesi magsedile ganunla miieyyoan edilmis hallar istisna ol-
magqla lokautun gadagan edilmasi kimi miitoraqqi olave vo doyisik-
likler xtisusile qeyd olunmalidir.

Bununla yanasi, Konstitusiyanin 60-c1 maddasinin yeni redaksiya-
da verilmosi ve bu maddeye “Her kesin hiiququ var ki, onun isine
gorazsiz yanasilsin ve homin ise inzibati icraat vo mohkema prose-
sinde aglabatan miiddetde baxilsin” mezmunlu hissenin slave edil-
masi hiiquq ve azadliglarin maehkema tominati ile bagh ¢ox miithiim
doyisikliklerden biri kimi giymetlendirilmelidir. Ise aglabatan miid-
dotde baxilmasi adalet miihakimesinin asas prinsiplaerinden biri ol-
maqla bir sira beynolxalq hiiquqi aktlarda, o ciimleden “Insan hiiqug-
larinin ve asas azadliglarin miidafiasi hagqinda” Avropa Konvensi-
yasinin 6-c1 maddesinde 6z oksini tapmisdir.

Konstitusiyanin 60-c1 maddesina edilen bu dayisiklik insan hiiquq
vo azadliglarinin daha semerali ve tosirli miidafiesini, biitovlikde
mohkoma hakimiyyatinin daha effektiv foaliyyetini tomin edorak,
miimkiin neqativ hallarin garsisin1 alacaq mithiim normalardan biri-
dir.

ominlikla deye bilerik ki, Azarbaycan Prezidentinin irali stirdiiyli
tosobbiisle 2016-c1 il sentyabrin 26-da kec¢irilmis referendum natice-
sinde Osas Qanuna edilmis alave ve dayisiklikler, hem¢inin dovleti-
mizin terofdar ¢ixdigi beynelxalq miigavilelerde, xiisusilo “Insan
hiiquglarinin ve asas azadliglarin miidafiesi hagqinda” Avropa Kon-
vensiyasinda, insan Hiiquglar1 iizre Avropa Mehkemesinin presedent
hiiququnda aksini tapan prinsipleri nazere alir.

Hiiquq sisteminin foealiyyotinin miiasir veo miitoroqqi prinsiplor
asasinda tokmillesdirilmasindon bahs edorken Azerbaycan Respub-
likas1 Prezidentinin “Penitensiar sahode foealiyyeatin tekmillesdiril-
mosi, coza siyasatinin humanistlegsdirilmasi vo cemiyyoatdon tocri-
detmo ilo alagedar olmayan alternativ coeza ve prosessual macburiy-
yot todbirlerinin tatbiqinin genislondirilmasi barade™ 10 fevral
2017-ci il tarixli Seroncamini xiisusile qeyd etmoak lazimdir. Dovle-
timizin bas¢isinin imzaladigi bu Serencam vetendaslarin hiiquq ve
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azadliglarinin miidafiesi ve tomin edilmasinin adalet mithakimeasinin
asas moaqgsadlarinden biri oldugunu boayan edorak, dovletimizin de-
mokratik deyerlere daimi sadiqliyini bir daha tesdiq etdi.

Mbolumdur ki, 1995-ci ilde gebul edilmis miistaqil Azarbaycanin
ilk Konstitusiyasinin dovlet ve hiiquq sistemina gatirdiyi miihiim ye-
niliklorden biri de miisteqil mehkema hakimiyysatinin yaradilmasi
olmusdur. 9sas Qanunda tasbit edilmis hakimiyyetlor bolgiisii prin-
sipine mivafiq olaragq, mehkema hakimiyyeati orqanlar1 keyfiyyatco
yeni funksiyalar alde etmis ve iimumilikde dovlet hakimiyyeti siste-
minin zoruri torkib hissesine ¢evrilmisdir. Bu baximdan mehz o
dovrda hiiquqi dovlet quruculugunun miiasir meyillorindan ¢ix1s edi-
lorek oOlkemizde ali konstitusiya odalet miihakimesi orqani olan
Azoarbaycan Respublikasi Konstitusiya Mehkemasinin tosis edilma-
sinin nazarda tutulmasi, bu tesisatin dovlet hakimiyysati sisteminde
yerinin vo rolunun mileyyenlasdirilmasi olduqca miiteraqqi ve aha-
miyyetli hadise idi.

Fealiyyote basladigr ilk giinden Azerbaycan Respublikasinin
Konstitusiyast vo “Konstitusiya Mehkemasi haqqinda” Azerbaycan
Respublikasinin Qanunu Konstitusiya Mehkemaesi {i¢iin miiasir vo
davamli normativ fundament yaradaraq, konstitusiya adalet miihaki-
masinin effektiv sokilde hayata kecirilmasi {igiin etibarli temal ol-
musdur.

Bu giin Azerbaycan Respublikasinin Konstitusiya Mahkemasi
milasir hiiquqi dovlet sisteminin miihiim tasisatlarindan biri olan ali
konstitusiya adalat mithakimesi organidir. Konstitusiya nezaratinin
yurisdiksiyasina normativ hiiquqi aktlarin genis spektri daxildir. Bu
da 6z novbasinde Konstitusiya ve qanun normalarinin serhi, qabul
edilon miivafiq aktlarin Konstitusiyaya uygunlugunun yoxlanilmasi
vasitosile hiiququn inkisafi baximindan olduqca ehemiyyatli funksi-
yalarin hoyata ke¢irilmosi demokdir.

Konstitusiya Moahkemesi yoxlanilan normanin ve ya onun har
hans1 bir hissesinin Konstitusiyaya, yaxud 6ziinden iistiin hiiquqi
qiivveye malik akta uygun olmadigint miieyyoenlosdirdikde onu qiiv-
vadon diismiis elan edir. Bununla da hemin normativ hiiquqi aktin
miivafiq miiddeas1 6z hiiquqi qiivvesini itirir vo totbiq edilmir.

Qeyd edilmoelidir ki, Konstitusiya Mehkemasi torafinden har han-
s1 bir hiiquq normasinin 9sas Qanuna uygunsuzlugu mieyyen edil-
dikde ganunvericilikde miivafiq bosluq yarana biler. Belo hallarda,
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miinasibatlarin tonzimlonmesi vacibliyinden irali galerak, Konstitu-
siya Mohkomasinin Plenumu 6z gerarinda qanunverici torafinden
yeni hiiquq normasinin gobul edilmeasine gadar miiveqqgeti qaydalar
miloyyoan eda biler. Konstitusiya prinsiploerine asaslanan hemin qay-
dalar hiiquq tetbigedici orqanlarin praktik fealiyyati {iciin boyiik fay-
da dasiyrr.

Konstitusiya Mehkemaesinin miithiim selahiyyetlerinden biri Kons-
titusiyanin ve ganunlarin serhidir. Bele ki, Konstitusiyanin ali hiiqu-
qi qliivveye malik olmasi ve onun normalarinin istiinlilyii onlara ve-
rilon sorhin xiisusi qaydasini sertlondirir. Konstitusiya Mahkamasi
torofinden Konstitusiya vo qanunlara verilon sorhin osas moqsoadi
Konstitusiya ve qanunlarin miivafiq miiddealarinin basa diisiilmasin-
do geyri-miiayyonliyin aradan galdirilmasi, hiiquqi gosterislarin hoa-
qiqi manasinin vo mazmununun miayyan edilmasidir. Konstitusiya
Mohkoamasi bu salahiyyetini Azerbaycan Respublikasi Prezidentinin,
Azarbaycan Respublikas1 Milli Maclisinin, Azarbaycan Respublika-
s1 Nazirlor Kabinetinin, Azerbaycan Respublikasi Ali Meahkemasi-
nin, Azarbaycan Respublikas1 Prokurorlugunun ve Nax¢ivan Muxtar
Respublikas1 Ali Maclisinin sorgusu ve iimumi mahkemsalarin miira-
cioti osasinda hoyata kegcirir.

Qeyd edilmalidir ki, Konstitusiya Mehkemasi bozen baxdigi islor-
do hor hans1 bir mesalonin hakimiyyetin diger qollarindan birinin se-
lahiyyatine aid oldugunu askar etdikde, homin orqanlara Mehkemao-
nin gorarindan irali galon miivafiq qanunvericilik deyisikliklarinin
hoyata kecirilmasine vo alave tadbirlerin goriilmeasine dair toklifler
vo tovsiyaler verir. Konstitusiyanin aliliyinin, insan ve vatendaslarin
qanuni maraqlarinin, hiiquqlarinin ve azadliglarinin miidafiesinde
dayanaraq Konstitusiya Mehkemesi defelarle miivafiq hakimiyyet
organlarina, o ciimleden Azarbaycan Respublikasinin Milli Maclisi-
no, Azoarbaycan Respublikasinin Nazirlor Kabinetinoe qanunvericili-
yin bu ve ya digar normalarinin tekmillesdirilmesine dair tovsiyealor-
lo ¢ix1s etmisdir.

Konstitusiya Maehkemesinin salahiyyotlorindon bohs edorken fizi-
ki ve hiiquqi sexslor terefinden verilon fordi sikayetlori xiisusile
geyd etmak lazimdir. Ulu 6nder Heyder Oliyevin tosebbiisii ve siya-
si iradasi ile 2002-ci ilde kegirilmis konstitusiya islahatlarindan vo
2004-cii ilin yanvar ayinda “Konstitusiya Mehkemasi haqqinda” ye-
ni Qanunun qiivveye minmasindon sonra Konstitusiya Mehkemaesin-
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do fordi sikayaetlor institutu fealiyyete basladi. Bu giin tocriibe onu
gostorir ki, fordi sikayet institutu Konstitusiyanin aliliyinin tomin
edilmesinin semarali formalarindan biri kimi insan hiiquq ve azad-
liglarinin miidafiasi baximindan olduqca faydali ve effektiv imkanlar
yaradir.

Konstitusiya sikayetlari asasinda gebul edilon Konstitusiya Mah-
koemasinin gorarlarinda sexsin Azarbaycan Respublikas1 Konstitusi-
yast ile tomin edilen hiiquq ve azadliglarin mehkeme miidafiasi, o
ciimladen miilkiyyat hiiquqlarinin miidafiesi, emoak, menzil, sosial
tominat hiiquqglar1 ve s. miihiim maselsalare dair ehemiyyatli hiiquqi
movqgelor formalasdirilmigdir.

Kecon foaliyyet ili erzinde Konstitusiya Mehkemasinin Plenumu
torafinden sorgu, miiraciot vo konstitusiya sikayetlori asasinda bir
sira mithiim gorarlar gobul edilmisdir.

Belo ki, arizo¢i Cavidan Qafarovun sikayeti iizre “Valideynlorini
itirmis ve valideyn himayasindon mehrum olmus usaqlarin sosial
miidafiesi haqqinda” Azerbaycan Respublikasi Qanununun bazi
miiddealarinin Azerbaycan Respublikast Konstitusiyasinin 25-ci
maddasinin I hissesine uygunlugunun yoxlanilmasina dair 25 yanvar
2017-ci il tarixli Qorarinda Konstitusiya Moehkemasinin Plenumu
geyd etmisdir ki, tohsil hiiququ sosial hiiquqdur ve insan soxsiyyati-
nin inkisafi ve Konstitusiyada tasbit olunmus bir sira diger hiiquq ve
azadliglarin reallasdirilmasi ii¢lin vacib sortdir. Tehsil hiiququnun
hoyata kecirilmosi ictimai hayatda aktiv ve semarali istirak etmok
soraitini yaratmaqla comiyyete fayda getirmek imkanini verir.

Qerarda vurgulanmisdir ki, Konstitusiyanin 42-ci maddeasinds har
bir vetondasin pulsuz timumi ali tehsil almaq hiiququ nazarde tutul-
masa da, bu madde Konstitusiyadan irali gelen sosial dévlet prinsipi
ilo birlikde gotiiriildiiyii teqdirde, qanunvericilikde ali tehsilin iqtisa-
di alcatanligina dair barabar tehsil imkanlarina serait yaradan miiay-
yon todbirlorin oks olunmasina gotirib ¢ixarir.

Konstitusiya Mehkemesinin Plenumu belo naticoyo golmisdir ki,
gostarilon masale qanunvericilik qaydasinda hall edilonadek Konsti-
tusiyanin miivafiq maddesinin telebloari asas gotiiriilorok, dovlet ali
tohsil miiessiselorinde 0denisli asaslarla ayani formada tehsil alan
soxslor adigekilon Qanunun 1-ci maddasinin 12-ci abzasinda goste-
rilon seboablore gore 18 yasina catdigdan sonra valideyn dastoyinden
mohrum olduqda, onlarin tehsil haglarinin 6denilmaesi tohsil aldigla-
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r1 miiddetde (23 yasinadek) “Tehsil haqqinda” Qanunun 38.3-cii
maddasine miivafiq olaraq toemin edilmslidir.

Sumgqgayit Apellyasiya Moahkomosinin miiracioti osasinda gobul
edilon “Dasinmaz emlakin dovlet reyestri hagqinda” Azerbaycan
Respublikasi Qanununun 15-ci maddasinin serh edilmosinoe dair” 28
mart 2017-ci il tarixli Qorarinda Konstitusiya Mehkemasinin Plenu-
mu miilkiyyet hiiququnun obyekti kimi torpagin Konstitusiyada tos-
bit olunmus xiisusi ehemiyyatini vo ondan semerali istifade edilmo-
sinin vacibliyini nezeara alaraq geyd etmisdir ki, torpaq lizerinde hii-
quglarin dovlet geydiyyati aparilarkon miivafiq icra hakimiyyati or-
qant “Dasinmaz emlakin dovlet reyestri haqqinda” Qanunda gdstori-
lon telablere daha diqqgeatle yanasmali, taqdim olunan senadlarin qa-
nunvericilikde gostarilon teleblore uygun olub-olmamasinin yoxla-
nilmasina xiisusi diqqeat yetirmolidir.

Konstitusiya Mahkemasinin Plenumu movcud hiiquqi veziyyeti
nozoara alib Konstitusiyanin 29-cu maddasinin VI hissasindan ¢ixis
edarak qanunverici torafinden adigekilon Qanunun 15-ci maddesin-
do nazerde tutulan hiiquqlarin dovlat geydiyyatina alinmasindan im-
tina hallarinin tekmillesdirilmasini meqsedemiivafiq hesab etmisdir.

Qorarda, hemg¢inin geyd edilmisdir ki, torpaq sahesi iizerinde hii-
qugqlar dovlet geydiyyatina alinarken torpagin kateqoriyasinin miioy-
yon edilmemesi askar olunduqda, adigokilon Qanunun 14.1-ci mad-
desine uygun olaraq qeydiyyat dayandirila bilar. Torpaq sahasi iize-
rinde hiiquglarin dovlet geydiyyatina alinmasi iiglin arizenin baxil-
mamis saxlanilmasina ve ya hiiquqlarin dovlet qeydiyyatinin dayan-
dirilmasina sebab olan hallar aradan qaldirildigda, geydiyyat orqani
miivafiq gerar gebul etmoakde haqlidir.

Baki Apellyasiya Mohkoamasinin miiraciati @sasinda qoebul edilen
“Azorbaycan Respublikasi Inzibati-Prosessual Mocollosinin 28-ci
maddasinin sorh edilmesina dair” 12 aprel 2017-ci il tarixli Qorarin-
da Konstitusiya Mehkemasinin Plenumu vurgulamisdir ki, isde isti-
rak etmayo calb olunmayan, mehkame akti ile maraqlarina toxunan
soxslorin sikayeti lizre iso yenidon baxilmasi mehkemsa sehvlerinin,
mohkoma goerarlarinin asasli olmamasinin, maddi hiiquq normalari-
nin mahkemsa terafindon diizgiin tetbiq edilmemaesinin ve ya proses-
sual ganunvericilik normalarinin pozulmasinin ve ya diger maselale-
rin yoxlanilmasi magsedini dagimamalidir. Bu zaman meahkemaenin
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iizorine dlison osas vozifo homin meahkeme akt1 ilo maraqlarina to-
xunan soxslarin pozulmus hiiquglarinin berpa edilmasidir.

Homin Qorarda Konstitusiya Mehkemesinin Plenumu hesab et-
misdir ki, inzibati mehkemse icraatina celb olunmamis, qanuni qiiv-
voyo minmis mahkeme akti ile maraqlarina toxunan sexsin mahke-
moyo miiraciot etmok hiiququnun tomin edilmoesi meaqgsedile Inziba-
ti-Prosessual Macallonin 28.1-ci maddesine miivafiq olaraq iigiincii
soxs qisminde ise coalb edilmasi homin soxsin hiiquqglarinin ve qa-
nunla qorunan maraqlarinin eshemiyyetli deracede pozuldugu hallar-
da miimkiin hesab edile bilor. Bununla bagli Konstitusiya Mehkomae-
sinin Plenumu qeyd etmisdir ki, bu sexslerin Konstitusiyanin 60-c1
maddesinin I hissesinden ve “Insan hiiquglarinin ve esas azadligla-
rin miidafiesi haqqinda” Konvensiyanin 6-c1 maddesinden irali ge-
lon mohkemaye miiraciot etmok hiiququ qanunvericilik qaydasinda
tonzimlonmalidir.

Artiq geyd edildiyi kimi, Konstitusiyanin 130-cu maddesinin V
hissesine miivafiq olaraq, har kes onun hiiquq ve azadliglarini pozan
qanunvericilik vo icra hakimiyyeti orqanlarinin normativ aktlarindan,
boaladiyye ve mehkemae aktlarindan ganunla miieyyen edilmis qayda-
da Konstitusiya Mehkamasina pozulmus insan hiiquq ve azadliglari-
nin barpa edilmosi maqsadi ile sikayet versa biler. Miiteraqqi prinsip-
lari ehtiva edon Azarbaycan Respublikasi Konstitusiyasinin bu mad-
desindos islodilen “her kes” ifadesi Azerbaycan Respublikasinin ve-
tondaslarini, eyni zamanda, acnabileri ve vatondasligl olmayan soxs-
lari de 6ziindo ehtiva edir. Belo ki, Konstitusiya Mohkemasi Plenu-
munun on son qorarlarindan biri Boyiik Britaniya ve Simali Irlandi-
ya Birlosmis Kralliginin vetoendasi Klark Qordon Morrisin sikayeti
osasinda 26 may 2017-ci il tarixinde gobul edilmisdir. Qoararda Kons-
titusiya Mohkomeosinin Plenumu Konstitusiyanin 28-ci maddesinin
IIT hissesinda, hemg¢inin beynoalxalq hiiquqi aktlarda tesbit edilmis
sorbast hoaroket etmo, yasayis yeri segmo, 0lko orazisinden konara
getma kimi hiiquglarin mezmununa aydinliq goetirerak qeyd etmisdir
ki, bu hiiquglarin vacibliyine baxmayaraq, onlar miitleq deyil veo
mohdudlasdirila bilar. Bu hiiquglarin mehdudlasdirilmasi qanungulu-
gun toelebine cavab vermoli, basqa soxslorin hiiquq ve azadliglarinin
miidafiesi moagsadile totbiq edilmali, miitonasib olmali ve bu konsti-
tusiya hiiquglarinin mahiyyaetini deyismemsalidir.
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Qorarda qeyd edilmisdir ki, “Icra hagqqinda” Qanunun 84-1-ci
maddasinin miiddealar: kifayet qoder iimumi ifadelere malik olmag-
la icra memuruna genis miilahize serbeastliyi vermisdir. Konstitusiya
Mohkomasinin Plenumu vurgulamigdir ki, icra memurunun etdiyi
haraketlor mehkeme terafinden yoxlanilir ve adi¢ekilon hiiququn
miiveqgeti mahdudlasdirilmasi yalniz mehkemse goerari ile miieyyen
olunur.

Homin Qoararda Konstitusiya Mehkemasinin Plenumu miitenasib-
lik konstitusiya prinsipinden ¢ix1s edoerak belo noaticoyo galmisdir ki,
mahkemalar borclunun dlkedon getmok hiiququnun mahdudlasdiril-
masi1 barade icra mamuru torefinden verilmis toqdimatda bu ciir toed-
birin mehkeme goararinin vaxtinda ve diizgiin icra edilmoasi moaqgsadi-
no xidmat edacoayinin asaslandirilmasina xiisusi diqqeat yetirmolidir.
Mohkoamsaler belo toqdimata baxarken isin biitiin hallarin1 herterefli,
tam vo obyektiv arasdirmali, mehdudlagsdirmanin tetbiq edilmasinin
zoruriliyini mehkeme aktinda asaslandirmalidir.

Konstitusiya Mahkemaesi Plenumunun en son gerarlarindan biri
Azorbaycan Respublikast Prokurorlugunun sorgusu asasinda qobul
edilmisdir. “Azerbaycan Respublikasi Cinayat Macallosinin 333.1-ci
vo 333.3-cii maddeloerinin sorh edilmasine dair” 2 iyun 2017-ci il ta-
rixli Qoararinda Konstitusiya Mehkemasinin Plenumu qeyd etmisdir
ki, Cinayet Macsllosinin miivafiq maddealerinin dispozisiyasinda
gostarilon haraketi (herokatsizliyi) harbi qulluggunun ilk defe etma-
si onun barasinde aparilan ibtidai arasdirmanin cinayat isinin baslan-
masinin rodd edilmesi ve ya onun bu hareketine (harokatsizliyine)
gora intizam tonbehi almasi ile naticelonmasine baxmayaraq, ikinci
dofo miivafiq olaraq alt1 ay ve bir il arzinde eyni emollori tokrar to-
rotmasi cinayat moasuliyyatine sebab olacaqdir.

Konstitusiya Mehkemasinin Plenumu Cinayet-Prosessual Macal-
lenin miivafiq maddalerine istinad ederak vurgulamisdir ki, ibtidai
arasdirmaya prosessual rohborliyi hayata keg¢iron prokuror tohqiqat-
cinin vo ya miistontiqin qanunsuz vo osassiz qorarlarini logv etmok
hiiququna malikdir.

Sorguda qaldirilan maseale ilo bagli Konstitusiya Moahkemasinin
Plenumu belo naticoye galmisdir ki, Cinayat Macallesinin 333.1-ci
vo 333.3-cii maddelerinde nozerde tutulmus emsllor ilk defo miiva-
fiq olaraq ii¢ giinden artiq, lakin on giinden az miiddete toradildiyin-
den cinayet torkibinin olmamasina gore cinayet isinin baglanmasinin
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rodd edilmasi haqqinda gerarin mévcudlugu hemin amsalin tokrar to-
rodilmasine gore cinayet isinin baslanmasina ve soxsin cinayot ma-
suliyyetine calb edilmeasine mane olmur.

Bu giin aminlikle deyo bilerik ki, Konstitusiya Mehkamaesi Plenu-
munun gorarlarinda 6z aksini tapan hiiquqi mévqgelor Konstitusiyanin
osaslari, onun aliliyi ve birbasa hiiquqi qiivvesi prinsipleri nezoars
alinmagqla formalasdirilir.

Miiasir dovrde istenilon konstitusiya nezareati orqani garsisinda
duran mithiim vezifelorden biri konstitusiya adalot miithakimasinin
gabagcil inkisaf meyillorinin dyrenilmesidir. Konstitusiya Mahke-
mosi do 0z fealiyyetinde bu tendensiyalarin izlonilmesina voe onlarin
tocriibade totbiq edilmasine har zaman xiisusi 6nem verir. Konstitu-
siya Mahkamasinin Plenumu beynalxalq tocriibaye xiisusi digqet ye-
tirmoakla, demoak olar ki, gebul edilon har bir gerarinda beynalxalq
hiiquqi aktlarin, xiisusile “Insan hiiquglarnin ve esas azadliglarm
miidafiesi haqqinda” Avropa Konvensiyasinin miiddealarina, Insan
Hiiquglar1 tizre Avropa Mahkemasinin presedent hiiququna, eyni za-
manda, Azerbaycan Respublikasinin terafdar ¢ixdigi beynoalxalq sa-
ziglora, xarici O0lkalorin konstitusiya nazarati orqanlarinin mahkemsa
tocriiboesine istinadlar edir. Bu ciir hiiquqi istinadlarin edilmesi 6z
novboasinde daha da keyfiyyotli mehkema goararlarinin gqebul edilme-
sind, homg¢inin bu goararlarin diizgiin @saslandirilmasina xidmet edir.

Artiq 30 ile yaxindir ki, Ermenistanin Azerbaycana qars1 toradil-
mis tocaviizlin neticesinde Dagliq Qarabag ve onun otrafinda olan
oraziloer Ermanistan silahli qiivvelerinin isgali altindadir. Zabt edil-
mis torpaqlarin azad edilmasi ile bagli BMT Tehliikesizlik Surasinin
gobul etdiyi ve beynoalxalq hiiquq sahasinde miitlaq qlivveyes malik
olan 4 getnameanin Ermenistan siyasi rehbarliyi terefinden agiqg-as-
kar olaraq bu giine kimi icrasina moahal qoyulmur. Mahz bu prosesin
davami olaraq Ermenistan siyasi rehberliyi terefinden beynslxalq
hiiquq normalarina gostorilon hdrmetsizliyin neaticesi olaraq Azer-
baycanin dinc vetendaslarina garsi ermeni silahli qiivvelari terafin-
don dofalarle kiitlovi qirginlar torodilmisdir.

2016-c1 ilin aprel doyiislorinden sonra Azerbaycan ordusu apardi-
g1 ugurlu emoliyyatlarin naticesinde moeglubiyyatlorinin qagilmazli-
g1 dork ederak Ermenistan silahli qiivveleri artiq azyasl usaqlara
gars1 hoarbi cinayetler toretmaye hazir olduqlarini niimayis etdiribler.
2017-ci ilin iyul ayinun 4-de Fiizuli rayonunun Alxanl kendinde got-
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le yetirilon dinc soydaglarimiz, o climlaedan azyasli usagin dldiiril-
mosi bunu bir daha siibut edir.

Ermani herbig¢ilarinin hereketlori yalniz harbi cinayeatloer kimi qe-
bul oluna bilar ve bu clir cinayatlora qars1 miiddetin ke¢masi ilo bag-
I1 cinayat mesuliyyatinden azad etmeo totbiq edilmemslidir. Biz ha-
mimiz doark edirik ki, Azerbaycan Respublikasinin Prezidenti conab
[lham Bliyevin rohbarliyi ile isgal olunmus Azerbaycan torpaglari
tezlikle azad olunacaq. Azarbaycanin orazisinde toradilmis harbi vo
insanliga qars1 cinayetlore gore Ermenistan siyasi ve hoarbi niima-
yondoalari xiisusi beynalxalq mahkemslar terefinden mesuliyyate
colb olunacagqlar.

Qarsidan goalen 2018-ci ilde Konstitusiya Mehkemasi 20 illik yu-
bileyine godem qoyur. Hiiquq sistemimiz {i¢iin nisbaten yeni tosisat
olmasina baxmayaraq, fealiyyet gostoardiyi bu iller arzinde Konstitu-
siya Mohkoameosi Osas Qanunun fundamental prinsiplerinin tomin
edilmesi, insan hiiquqlarinin ve azadliqlarinin miidafiesi sahesinde
effektiv fealiyysti ilo ali dovlet orqanlar1 sirasinda 6z layiqli yerini
tutmaga nail ola bilmisdir. Mehkemenin bu fealiyyeti xalqimizin
imummilli lideri1 Heydoar Oliyev terafinden asasi qoyulmus ve bu
glin do Azerbaycan Respublikasinin mohteroem Prezidenti cenab
[lham Bliyevin rohbarliyi altinda ugurla davam etdirilon quruculuq
vo demokratiklosmoe proseslori noaticesinde miimkiin olmusdur.
Konstitusiya Mahkeamasinin fealiyyate baslamasinin 5 illiyi miinasi-
batile ulu 6nder Heydor Oliyevin, Azarbaycan Respublikasinin Pre-
zidenti conab Ilham Bliyevin Mehkemenin 10 illik yubileyi, homgi-
nin Azearbaycan Respublikasi Konstitusiyasinin 20 illik yubileyi ile
bagli gonderdiyi tebrik mektublarinda Meahkemenin foaaliyyeatine
yiksok hiiquqi qiymat verilmeasi, hom¢inin etimadin niimayis etdiril-
mosi hamimiz {i¢lin olduqca qiirurvericidir.

Foroh hissi ile geyd edilmelidir ki, bu giin Azerbaycan siiratle in-
kisaf eden, diinya birliyinde 6ziine layiqli yer tutmagi bacaran, eyni
zamanda, regionun miistaqil siyaset yiiriiden bir dovlatidir. Azerbay-
can dovletinin bascis1 Ilham Dliyevin birbasa rehberliyi ilo xalqimiz
tarixi nailiyyetlore imza atir, Azorbaycan 6z inkisafinin keyfiyyoatco
yeni, daha yiiksok marhalesine godem qoyur. He¢ do tesadiifi deyil-
dir ki, son iller Azarbaycan bir sira diinya miqyasli todbirlere ev sa-
hibliyi edir. 2011-ci ilden etibaron Bakida keg¢irilon enenavi Beynol-
xalq Humanitar Forum qlobal xarakterli mosoloelore dair fikir miiba-
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dileleri ve miizakireleri aparmaq magqgsadile taninmis dovlet xadim-
lori, Nobel miikafati laureatlar1 ve niifuzlu beynolxalq toskilatlarin
rohbarlorini — diinyanin siyasi, elmi vo madeni elitasini bir araya top-
layan diinya niifuzlu bir tadbir kimi taninmisdir. 2015-ci ilde birinci
Avropa Oyunlarinin, 2016-c1 ilin sentyabr ayinda 42-ci Umumdiinya
Sahmat Olimpiadasinin, bu il ise IV Islam Hemroyliyi Oyunlarinin,
hamginin Formula-1 yarigslarinin mahz Bakida kecirilmasi Azoarbay-
canin hom da yiiksek soviyyade inkisaf etmis idman 6lkeasi oldugu-
nu bir daha toesdiq etmisdir.

Bu ciir diinya ehamiyyeatli vo métebear idman yarislarinin, habelo
digar beynoalxalq siyasi, iqtisadi ve medeni tadbirlerin kegirilmasi
bir daha niimayis etdirdi ki, diinya birliyi inkisaf etmis dovlatlerin
tamhiiquqlu iizvii olan Azearbaycani sivil, tolerant, hiiquqi, demokra-
tik vo aciq comiyyate malik olan bir dovlet kimi taniyir.

Biz hamimiz diinyada miisahide edilen iqtisadi ve siyasi turbulent-
likden layiqince ¢ixan 6lkemizin yeni inkisaf ve davamli teraqqisi-
nin sahidiyik. Bu ugurlu proseslar Azarbaycan Respublikasinin Pre-
zidenti conab Ilham Bliyevin ve Birinci vitse-prezidenti xanim Meh-
riban Oliyevanin adlar ile baghdir.

Ominik ki, Konstitusiyanin qoruyucusu ve aliliyinin tominatgisi
Azorbaycan Respublikasinin Prezidenti cenab Ilham Oliyevin reh-
borliyi ilo 6lkemizde demokratik, hiiquqi dovlet quruculugu prosesi-
no, Konstitusiyanin aliliyinin toemin edilmesi, insan hiiquglarinin ve
azadliglarinin daha semarsali miidafiesi isine Konstitusiya Mahke-
mosi 0z fealiyyeti ilo bundan sonra da tohfesini vermokdo davam
edocokdir.
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TODBIRLOR

Iyul aymin 14-ii Azorbaycan Respublikasi Konstitusiya Mohkemaesinin
yaradilmasinin 19-cu ildontimiidiir. Ulu 6nder Heydar Sliyevin togobbiisii
ilo yaradilmis Konstitusiya Mahkemasi 1998-ci il iyul aymin 14-do
foaliyyoto baslayib.

Bu miinasibatlo Konstitusiya Maehkamaesinin sadri Ferhad Abdullayev
basda olmaqla, Konstitusiya Mohkemesinin hakimleri vo Aparatin
moasul emoakdaslar1 iyul ayiin 14-de Fexri xiyabana gelarak xalqimizin
imummilli lideri, miiasir mistoqil Azerbaycan dovletinin memar1 vo
qurucusu Heyder Oliyevin xatiresini derin ehtiramla yad edib, mezari
ontine oklil ve giil destaleri qoyublar.

Gorkemli oftalmoloq alim, akademik Zorife xanim OSliyevanin da
xatirosi ehtiramla anilib, mezari lizorine tor ¢icoklor diiziiliib.
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SOFORLOR

Azorbaycan Respublikas1 Konstitusiya Moahkemesinin sadri
Forhad Abdullayevin basciliq etdiyi niimayonde heyoti Azerbaycan
Respublikas1 Konstitusiya Moahkemasinin tamhiiquqlu lizvii oldugu
Konstitusiya Odalot Miihakimesi iizre Umumdiinya Konfransinin
(Teskilatinin) katibliyi funksiyalarimi heayata kegiron Avropa Surasi
Venesiya Komissiyasinin ve Litva Respublikast Konstitusiya
Mohkoamasinin sedri Dainus Jalimasin deveti ile qurumun
IV Kongresinda istirak etmok ti¢iin Litvada seforde olub.

4" CONGRESS OF THE
WORLD CONFERENCE ON

CONSTITUTIONAL JUSTICE
Viliius, Lithuania

Azerbaycan Respublikasi Konstitusiya Moehkemosi Konstitusiya
Odalet Miihakimesi iizre Umumdiinya Konfransmnin (Teskilatinin)
2009-cu ilden tamhiiquqlu tizviidiir. Hazirda 111 6lkenin Konstitusiya
Mbohkemaesinin lizv oldugu Teskilatin kongreslori har {i¢ ilden bir kegi-
rilir. Katibliyin funksiyalar1 ise Avropa Suras1 Venesiya Komissiyasi to-
rofinden icra olunur.

Kongresin agilisinda Litva Respublikasinin Prezidenti xanim Dalya
Qribauskayte, parlamentin vo Nazirlor Kabinetinin rehbaerliyi, Avropa
Suras1 Venesiya Komissiyasinin sadri Canni Bukikkio ve Teskilata iizv
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olan 111 6lkenin Konstitusiya mehkemaelorinin rehbarliyi ve hakimloari
istirak ediblor.

Litva Respublikasinin Prezidenti todbir istirak¢ilarini salamlayaraq,
Konstitusiya mehkemolori arasinda meahkome-hiiquq emakdasliginin
vacibliyini geyd edib, miiasir diinyada miisahida edilen hiiquqi ve siya-
si aspektlori xiisusi vurgulayib.

Azorbaycan Respublikasi Konstitusiya Moahkemesinin sadri
Foarhad Abdullayevin sedrlik etdiyi “Hiiququn aliliyine dair yeni ¢agiris-
lar” movzusunda sessiyada 6lkemizde ganunun aliliyi istigametinde he-
yata kecirilon tadbirler barade melumat verilib. Sessiyada ¢ixis vo me-
ruzelora dair miilahizelerde miiasir diinyada dovletdaxili sistemde hii-
quqi sabitliyin qorunmasinda Konstitusiya mehkemselorinin foaliyyati-
nin vacibliyi geyd edilib.

Kongresin sonunda Konstitusiya ©dalet Miihakimesi {izro Umum-
diinya Konfransinin (Teskilatinin) IV Kongresinin Kommunikesi gobul
edilib. Senadde konstitusiya adalot mithakimesinin hiiququn aliliyinin
tomin edilmasinde rolu, konstitusiya prinsiplorinin miidafiesinin vacib-
liyi, insan hiiquq ve azadliglarmin qorunmasinda Konstitusiya mohke-
moloarinin rolu ve diger hiiquqi masalaler aksini tapib.

Todbirde gobul edilmis gorara asasen, Tagkilatin novbati — V Kongresi
Olcozair Xalq Demokratik Respublikasinda kecirilocak.

Sefer cer¢ivesinde Foerhad Abdullayev Kongresde istirak eden bir
cox Olkelarin Konstitusiya mehkemslarinin sedr ve hakimleri ile goriis-
lor kecirib, mahkema praktikasi ile bagh fikir miibadilesi aparib.

Roasmi tadbirlorde Azerbaycanin Litvadaki sefiri Hoson Memmadzade
istirak edib.
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